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SUPREME  COURT  OF  LOUISIANA. 

New  0RL.EAN8,  Monday,  November  8,  1890. 
The  court  was  duly  opened.     Present,  their  Honors : 

HON.  EDWARD  BERMUDEZ,  Chief  Justice. 
HON.  CHARLES  E.  FENNER,      '\ 

HON.  LYNN   B.  WATKINS,  I 

>  Associate  Justices, 
HON.  SAMUEL  D.  McENERY,      f  "^ 

HON.  JOSEPH  A.    BREAUX.         J 

Thomas  L.  Bayne,  Esq.,  on  behalf  of  the  widow  of  the  late  Col. 
William  J.  Slidell,  the  only  child  of  Chief  Justice  Thomas  Slidell,  and 
her  nephew,  Alfred  Slidell,  this  day  presented  to  the  court  an  oil 
painting  of  the  Hon.  Thomas  Slidell,  once  Chief  Justice  of  this 
court,  accompanying  the  same  with  the  following  remarks : 

^<  I  am  requested  by  the  widow  of  Chief  Justice  Thomas  SlidelPs 
only  child  (Col.  William  J.  Slidell)  and  her  nephew,  Alfred  Slidell, 
to  present  his  portrait  to  this  court,  over  which  he  presided  for  so 
many  years  with  signal  ability  as  an  able  and  learned  jurist. 

"  Judge  Thomas  Slidell  was  born  in  New  York  about  1805.  His 
family  has  borne  a  distinguished  part  in  all  the  walks  of  life.  His 
brother,  Hon.  John  Slidell,  was,  for  half  a  century,  identified  with 
all  the  leading  events  in  the  history  of  Louisiana.  As  minister  to 
Mexico  in  1846,  his  diplomacy  led  to  the  acquisition  of  California. 
Subsequently  he  was  United  States  Senator  from  this  State,  and  was 
a  commissioner  of  the  Confederate  States  to  France.  Another 
brother,  Alexander  Slidell  McKenzie,  was  an  officer  of  the  United 
States  nayy,  who  in  the  discharge  of  his  duty  as  commander  of  the 
Somers,  had  the  nerve  to  have  the  son  of  his  chief,  the  Secretary  of 
the  Navy,  hung  from  the  yard  of  his  ship. 

<*  One  of  his  sisters  married  Commodore  Matthew  C.  Perry,  whose 
expedition  opened  Japan  to  the  world.  Another  sister  married 
Admiral  C.  R.  P.  Rodgers,  one  of  the  most  distinguished  officers  of 
the  United  States  navy. 
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^'  Judge  Slidell  graduated  at  Yale  College  in  1825.  He  then  went 
abroad  and  spent  a  year  in  Spain,  where  he  continued  his  studies, 
and  following  the  example  of  his  distinguished  brother, .  Alexander 
Slidell'  McKenzie,  wrote  and  published  a  book  called  ^  A  Year  in 
Spain.' 

^'  The  original  picture  from  which  this  is  copied  was  painted  during 
his  residence  in  Spain,  and  therefore  presents  to  you  the  young 
scholar,  rather  than  the  great  lawyer  and  judge  who  afterward  pre- 
sided over  this  court  as  its  Chief  Justice. 

''  When  Mr.  Slidell  returned  to  the  United  States  he  was  in- 
duced to  come  to  New  Orleans  by  his  brother  John,  who  had 
already  established  himself  here  as  an  able  lawyer  with  a  large  and 
lucrative  practice.  The  admirable  digest  of  decisions  of  the  Supreme 
Court  of  Louisiana,  published  by  him  and  Hon.  J.  P.  Benjamin  soon 
after  they  came  to  the  bar,  shows  the  industry  and  ability  with 
which 

THETSE  TWO   GREAT  LAWYERS 

entered  upon  their  professional  life.  This  digest  embraced  all  of 
the  decisions  of  the  Supreme  Court  of  Louisiana  to  the  date  of  its 
publication,  and  subsequently,  in  1889,  Judge  Slidell  prepared  a  new 
and  enlarged  edition,  which  is  still  in  use. 

'^  This  work  of  these  two  g^eat  lawyers  gives  some  indication  of  the 
labor  with  which  they  prepared  themselves  for  the  great  distinction 
afterward  attained  by  one  as  the  leader  of  the  English  bar,  and  the 
other  as  a  distinguished  Chief  Justice  of  the  State  of  Louisiana. 
Their  pictures  now  hang  side  by  side  on  the  walls  of  this  court  room. 
Benjamin  and  Slidell  were  closely  allied  in  the  labors  of  their  pro- 
fessional career,  and  were  friends  through  life.  No  brighter  exam- 
ples can  be  pointed  out  to  the  young  members  of  the  bar  as  illustrat- 
ing what  can  be  accomplished  by  labor  and  genius  combined. 

^^  When  the  Constitution  of  1845  was  adopted,  the  Supreme  Court 
was  organized  by  the  appointment  of  George  Eustis  as  Chief  Justice, 
P.  A.  Rost,  George  R.  King  and  Thomas  Slidell  as  Associate  Justices. 
In  the  first  eight  volumes  of  the  Annual  Reports  will  be  seen  from 
the  pen  of  Judge  Slidell  some  of  the  ablest  opinions  which  adorn  the 
jurisprudence  of  the  State,  and  which  marked  him  for  the  further 
distinction  of  Chief  Justice,  to  which  he  Was  called  on  the  organiza- 
tion of  the  court  under  the  Constitution  of  1852.  The  framers  of 
that  Constitution  made  the  judges  of  the  Supreme  Court  elective, 
and  it  was  proposed  to  inaugurate  the  system  by  discarding  from  the 
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selection  the  inflaence  of  political  parties.  Hon.  Christian  Boselius 
was  suggested  for  Chief  Justice,  and  Judge  Slidell  as  an  Associate ' 
Justice  from  the  first  district.  Judge  Slidell  declined  a  nomination 
as  Associate  Justice,  particularly  as  associate  with  any  new  man  who 
had  not  heretofore  served  upon  the  bench.  This  was  from  no  spe- 
cial ambition,  but  from  a  proud  sensitiveness  that  made  him  feel  that 
the  selection  of  any  new  man  was  a  reflection  upon  him  as  less  fit 
for  the  position.  Such  lawyers  as  Benjamin,  Bradford,  Micou, 
Clarke  and  Lea  then  wrote  to  him  and  requested  him  to  run  for 
Chief  Justice,  and  he  accepted.  Subsequently  the  Democratic  con- 
vention nominated  him,  and  he  declined  the  nomination  on  the 
ground  that  he  had  consented  to  run  upon  the  request  of  many  gen- 
tlemen who  were  Whigs,  and  he  would  not  allow  the  sensibilities  of 
these  friends  to  be  wounded  by  accepting  a  party  nomination. 

'*  I  never  knew  any  man  more  sensitive  in  all  that  pertained  to  his 
honor  and  the  dignity  Of  his  position.  A  few  days  before  the  elec- 
tion for  Chief  Justice  a  deputation  of  cabmen  found  its  way  to  his 
room,  and  asked  him  how  many  cabs  he  would  require  on  election 
day.  He  indignantly  ordered  the  deputation  to  leave,  because  he 
thought  that  their  call  implied  that  he  was  expected,  by  pecuniary 
means,  to  procure  appliances  to  aid  in  his  own  election. 

**  He  was  elected,  and  served  as  Chief  Justice  until  July,  1865,  when 
he  resigned  and  went  abroad  to  recuperate  from  his  arduous  labors 
at  the  bar  and  on  the  bench. 

*'  Judge  Slidell  was  an  earnest,  accurate  and  able  lawyer;  a  learned 
and  just  judge.  His  sensitiveness  followed  him  as  a  judge,  and  made 
him  continually  review  his  decisions,  under  the  apprehension  that 
he  might  have  fallen  Into  error,  from  which  some  innocent  man 
might  have  suffered.  He  gave  himself  entirely  to  his  profession  and 
to  discharge  of  his  duties  as  judge.  His  mind  was  clear  and  vigor- 
ous. He  was  earnest  and  sincere  in  his  friendships,  affectionate 
and  devoted  to  his  family,  pure  and  upright  in  all  his  life.  His  am- 
bition was  to  be  a  great  and  good  lawyer,  a  learned  and  upright 
judge.  He  fully  attained  these  objects  of  his  ambition,  as  all  of  us 
who  are  here  to-day  fully  recognize.  His  picture  here  will  add  an- 
other to  the  galaxy  of  distinguished  lawyers  and  judges  whose  faces 
adorn  these  walls."         <» 

CHIEF  JUSTICE   BERMUDEZ 

responded  as  follows : 

"The  court  gratefully  accepts  the  artistic  oil  painting  offered  by 
.the  family  of  Mr.  Chief  Justice  Slidell,  a«d  cordially  joins  in  the  de- 
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served  tribute  so  well  paid  to  his  rare  merits  as  a  jnrist  and  as  a 
Inagistrate.  While  the  picture  is  a  piece  of  art  beautifully  reflecting^ 
his  typic  features  at  his  admission  to  the  bar,  it  is  to  be  regretted  that 
no  portrait  exists  representing  him  at  maturity,  after  science  and 
experience  had  bloomed  and  illuminated  his  characteristit  counte- 
nance ^nd  commanding  deportment.  Judge  Slidell  was  remarkable, 
when  a  practitioner,  for  his  precise  learning,  his  acuteness  of  mind, 
his  exceptional  ability  and  stem  devotion  to  the  interests  he  repre- 
sented. He  was  familiar  with  both  the  common  and  the  civil  law, 
and  would  blend  them  admirably  to  subserve  the  administration  of 
justice.  When  on  the  bench  he  showed  himself  a  most  profound 
thinker^  and  displayed  a  synthetic  ir  tellect  which  at  once  grasped 
the  entirety  and  the  details  of  complicated  controversies,  and  led, 
instinctively,  to  correct  conclusions. 

'<  His  numerous  opinions  exhibit  a  thorough  examination  of  the 
cases  considered.  They  are  invariably  lucid  and  fair,  and  couched 
in  terse,  telling  language,  expressing  exactly,  neither  more  nor  less 
than,  what  was  intended  to  be  conveyed.  He  seldom  ventured  to 
utter  views  unless  on  matters  strictly  at  issue  and  requiring  determi- 
nation. He  adorned  the  benches  to  which  he  belonged:  first,  as 
Associate  Justice,  appointed  by  the  executive  under  the  Constitution 
of  1845,  and,  next,  as  Chief  Justice,  elected  under  that  of  1852. 

^'It  was  regretted  that  the  condition  of  his  health  required  his 
resignation  a  few  years  after  his  election.  He  had  proven  himself  an 
industrious,  learned,  courteous  magistrate,  eminently  honest  and 
impartial.  His  name  will  ever  be  held  in  great  respect  by  both  the 
bar  and  the  bench  of  this  State. 

**  It  is  just  that  what  remains  of  his  earthly  fame,  a  mere  shadow, 
be  placed  in  this  room,  that  the  sight  of  it  may,  like  his  deeds,  per- 
petuate his  memory.  The  court  returns  its  thanks  for  this  gift  to 
the  family. '» 
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APPEALS  RETURNABLE  TO   THE   SUPREME  COURT  OF 
THE  STATE  OF  LOUISIANA. 

At  New  Orleans  (First  and  Third  Mondays  of  each  month  of  the 
session;  First  Monday  in  November  till  the  end  of  the  month  of  May)  — 
Orleans,  Jefferson,  St.  Bernard,  Plaquemines. 

At  New  Orleans  {Third  Monday  in  January) — St.  Charles,  St. 
John  the  Baptist,  St.  James,  Ascension,  Assumption,  Lafayette, 
Lafourche,  Terrebonne. 

At  New  Orleans  (Second  Monday  in  February) — Rapides,  Liv- 
ingston^ Madison,  Grant,  St.  Tammany,  Concordia,  Natchitoches, 
Washington,  Tensas,  Pointe  Coupee,  St.  Helena,  Tangipahoa,  West 
Baton  Rouge,  East  Baton  Rouge,  West  Feliciana,  East  Feliciana, 
Red  River,  Iberville,  East  Carroll. 

At  New  Orleans  (Second  Monday  in  March) — St.  Mary. 

At  New  Orleans  (First  Monday  in  April) — Avoyelles. 

At  Monroe  (First  Monday  in  June) — Caldwell,  Catahoula,  Rich- 
land, Morehouse,  West  Carroll. 

At  Monroe  (Second  Monday  in  June) — Winn,  Union,  Lincoln, 
Jackson,  Ouachita,  Franklin. 

At  Opelousas  (First  Monday  in  July) — St.  Landry,  Calcasieu, 
Cameron,  Vermilion,  Iberia,  St.  Martin,  Acadia. 

At  Shreveport  (Second  Monday  in  October) — Caddo,  Bossier, 
Webster,  Bienville,  De  Soto,  Sabine,  Claiborne,  Vernon. 
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CASKS 


ARGUED  AND  DBTBRHINED  IN  THE 


SUPREME  COURT  OF  LOUISIANA 

AT  NEW  ORLEANS, 

IN 

JANUARY,    1890. 


JUDGES  OF  THE  COURT  : 

HON.   EDWARD    BURMUDEZ,  Chitf  Justic 
HON.  FELIX  P.  POCHE, 
HON.  CHARLES  E.  FENNEK 


HON.  LYNN   B.  WATKINS,  i  ^ 


HON.  SAMUEL  D.    McENERY. 


No.    10,410. 

P.  L.  Fernandez  vs.  City  of  New  Orleans. 

The  City  of  New  Orleans  owes  legal  interest  on  claims  a^ainnt  her,  only  whoro 
there  is  money  in  the  municipal  treasury,  out  of  which  the  same  can  bo  paid, 
and  where,  notwithstanding  demand,  she  refuses  to  pay;  particularly  is  such 
the  esise,  when  it  has  been  agreed  that  payment  «<liuU  be  made  as  soon  as  it  may 
be  properly  ordinanee<l  for. 

APPEAL  from  the  Civil  District  CJourt  for  the  Parish  of  Orleans. 
King,  J. 

Branch  K.  Miller  for  Plaintiff  and  Appellant. 


Samuel  L.   QUmorey  Assistant  City   Attorney,  for  Defendant  and 
Appellee. 


2  SUPREME  COURT  OF  LOUISIANA. 

Fornand<»z  va.  City. 

The  opinion  of  the  court  wa-s  delivered  by 

Bermudkz,  C.  J.  The  only  question  presented  in  this  controversy 
in,  whether  the  plaintiff  is  or  not  entitled  to  interest  on  his  claim  for 
$10,876.13  against  the  city,  which  interest  the  lower  court  declined 
to  allow. 

The  claims  which  the  plaintiff  presses  arose  under  contracts  made 
in  1884  and  1886  by  the  city  and  the  Brush  Electric  Light  and  Power 
Company,  in  which  it  was  stipulated  that  the  amounts  to  become  due 
were  ''to  be  paid  in  equal  and  monthly  instalments,  *  *  in  cash 
current  money,  on  the  first  day  of  each  and  every  month,  or  as  soon 
thereafter  as  such  amounts  may  be  properly  ordinanced  for,  in  the 
usual  manner.'' 

It  appears  that,  accordingly,  appropriations  were  made  monthly  to 
meet  such  engagements,  and  the  Comptroller  was  directed  to  warrant 
on  the  Treasurer  in  payment  of  the  same  whenever  there  shall  be 
money  in  the  City  Treasury  to  the  credit  of  the  appropriated  fund — 
proper  ordinances  being  adopted  in  furtherance. 

The  testimony  shows  that  there  has  never  been  any  money  in  the 
'^rreasury,  or  money  collected  which  ought  to  have  gone  into  it,  out 
of  which  the  claims  could  be  legally  paid,  and  also  that  no  demand 
wa.s  made  for  payment  to  the  city. 

In  order  to  determine  whether  the  plaintiff  is  entitled  to  the  in- 
terest, it  becomes  necessary  to  ascertain  if  the  city  is  or  not  in 
default. 

The  law  says  that  the  damages  due  for  delay  in  the  performance 
of  an  obligation  to  pay  money  is  called  interest  (R.  C.  C.  1935), 
and  that  the  penalty  is  forfeited,  only  when  he  who  has  obligated 
himself  is  in  default.      R.  (\  C.  2126. 

Hence  it  is,  that  legal  interest  runs  on  a  claim  only  when  payment 
is  demandable  and  exigible. 

In  the  present  instance,  the  agreement  as  to  payment  was,  that 
the  amounts  due  were  '*to  be  paid  in  equal  and  monthly  instalments 
on  the  first  day  of  each  and  every  month,  or  as  soon  thereafter  as 
such  amounts  may  be  pRorKRLV  ordinanced  for  in  the  usual  manner." 

Those  who  deal  with  municipal  corporations  are  bound  to  know, 
at  tlieir  peril,  what  are  the  rights  vested  in  them,  and  in  what  man- 
ner and  under  what  circumstances  the  powers  conferred  can  be  ex- 
ercised.    Dillon  on  M.  C,  sec.  457. 

The  Electric  Company,  from  whom  the  plaintiff  derives  the  claims 
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which  he  presses,  therefore  well  knew  that,  under  Act  30  of  1877, 
which  must  be  read  into  the  contract,  no  city  officer  could  issue  any 
warrant  for  payment  of  money,  unlesH  i^gainst  money  actually  in  the 
Treasury  of  the  corporation. 

It  is  true  that  the  City  Council  has  passed  ordinances  for  the  pay- 
ment of  the  several  items  constituting  the  claim  of  the  plaintiff ;  but 
the  Council  has  been  careful,  in  each  and  ever>'  ordinance,  to  direct 
payment  of  the  same  whenever  there  shall  be  money  in  the  City 
Treasurj-  to  the  credit  of  the  appropriated  fund.  The  Comptroller 
could  issue  a  warrant  and  the  Treasurer  could  pay  the  same  only  in 
the  contingency  that  there  would  be  money  in  the  municipal  coffers 
out  of  which  the  same  could  be  satisfied. 

It  did  enter  in  the  consideration  of  the  contract,  that  the  amounts 
would  be  paid  monthly,  or  as  soon  as  the  amounts  could  be  properly 
ordinanced  for  in  the  usual  manner. 

The  contract  meant,  the  city  will  pay  in  the  month  following,  if 
there  is  money  in  the  Treasury,  and  if  there  is  none,  as  soon  after 
that  time  of  payment  as  there  shall  be  money  in  the  Treasury  on 
which  a  warrant  can  be  drawn  legally. 

The  ordinances  were  therefore  very  guarded,  and  as  they  are  relied 
on  by  the  plaintiff,  thej"  conclude  him. 

It  is  therefore  clear,  that  when  the  company,  in  whose  place  the 
plaintiff  stands,  contracted  with  the  city,  it  did  so  on  the  faith  that 
it  would  be  paid  out  of  expected  revenues,  to  be  appropriated  for 
its  payment,  and  merely  acquired  rights  to  be  paid  out  of  such  fund, 
contingent  upon  its  being  realized  and  paid  into  the  Treasury,  and 
upon  a  warrant  being  drawn  therefor  only  when  actually  deposited 
there.     33  An.  571;  39  An.  982. 

Since  there  has  not  been  any  money  in  the  Treasury  on  which  war- 
rants could  have  been  drawn,  how  can  it,  therefore,  be  said  that  the 
city  i«  in  default f 

It  is  evident  that  the  city  could  have  been  considered  guilty  of  a 
breach  of  contract  only  if  there  had  been  funds  in  the  Treasury,  and 
if  a  demand  by  plaintiff  to  be  paid  out  of  it  had  been  declined  by  the 
city. 

Had  there  been  funds,  and  had  the  city  refused,  there  would  have 
been  a  delinquency,  and  as  a  penalty  for  failing  to  perform  her  obli- 
gation, the  city  would  have  been  liable  for  judicial  interest  to  the 
plaintiff  for  damages. 


SUPREME  COURT  OP  LOUISIANA. 

City  of  New  Orleuns  vs.  Railroad  Company. 


Under  the  showing  made  the  city  was  not  in  defanH,  and  the  plain- 
tiff can  not  recover  the  interest  claimed  and  denied  below. 
Judgment  affirmed. 


No.  10,484. 
City  of  New  Orlbanb  vb.  Orleans  Railroad  Company. 

A  «'ontraot  between  a  municipal  corporation  and  a  railroad  company  by  which  the 
latter  pays  a  bonus  for  the  franchise  therein  conferred  by  the  city,  can  not  be 
construed  as  conferring  an  immunity  from  the  payment  of  license  on  its  busi- 
ness by  the  company,  in  the  absence  of  an  express  stipulation  to  that  effect  in 
the  contract. 

No  exemption  of  a  particular  institution  is  to  be  implied  from  the  payment  of  a 
froniM,  as  that  would  be  to  set  up  Judicial  implications  a^iinst  an  express  exer- 
cise of  the  taxini?  power. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 

W,  B,  Somviervilley  Assistant  City  Attorney,  for  Plaintiff  and  Ap- 
pellee. 


Frank  N.  Butler  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  defendant  corporation  appeals  from  a  judgment 
enforcing  the  claim  of  the  City  of  New  Orleans  for  a  license  of  $250 
for  the  privilege  of  conducting  the  business  of  operating  and  run- 
ning a  street  railroad  for  the  transportation  of  passengers  within  the 
limits  of  the  city  for  the  year  1888. 

Its  grounds  of  resistance  are : 

1.  The  unconstitutionality  of  Act  101  of  1886,  under  which  the  city 
predicates  its  right  to  enforce  the  license  under  discussion,  on  the 
ground  that  the  statute  does  not  rate  or  grade  licenses,  in  compliance 
with  the  provisions  of  Article  206  of  the  Constitution. 

2.  That  by  the  terms  of  its  contract  with  the  City  of  New  Or- 
leans, the  company  had  acquired  its  right  to  operate  its  road  for  and 
in  consideration  of  the  sum  of  ten  thousand  dollars,  payable  in  ffve 
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•equal  annual  instalments,  and  that  thereby  the  city  had  exhausted 
its  power  to  lay  any  further  tax  on  the  defendant's  franchise. 

The  identical  defences  were  set  up  in  the  case  of  the  New  Orleans 
CHty  and  Lake  Railroad  Company,  decided  adversely  to  the  defendant 
by  this  court  last  year  and  reported  in  the  40th  of  Annuals,  p.  587. 

On  the  present  appeal  the  defendant  does  not  press  the  first  point  of 
its  defence  as  hereinabove  stated.  But  its  counsel  solicits  a  reconsid- 
eration of  our  views  on  the  second  point  of  the  controversy,  and  sug- 
gests that  our  conclusions  on  the  question  are  antagonized  by  several 
deciBions  of  the  highest  authority  and  respectability  which  he  submits 
for  our  consideration. 

We  have  carefuUy  examined  those  decisions,  and  we  found  in  them 
no  utterance  or  principle  announced  at  variance  with  our  reasoning  in 
the  case  assailed  as  erroneous,  but  a  great  deal  to  establish  and  to  con- 
ftnn  the  correctness  of  our  conclusions,  to  which  we  shall  adhere.  We 
shall  now  refer  to  the  cases  relied  on. 

The  case  of  Gordon  vs.  Tax  Court,  3  Howard,  p.  133,  presented  the 
attempt  of  the  State  of  Maryland  to  levy  a  tax  on  the  stockholders  of  a 
hank  for  their  stock,  in  the  face  of  a  previous  act  of  the  Legislature^ 
which  had  accepted  a  bonus  from  the  bank  in  lieu  of  taxation,  and  the 
Supreme  Court  of  the  United  States  held  the  State  to  its  contract. 

The  syllabus  reads : 

'*  Where  the  Legislature  of  a  State  accepted  from  banking  corpora- 
tions a  bonus  as  a  consideration  for  the  franchise  granted,  and  pledged 
the  faith  of  the  State  *  not  to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  charters  under  this  act.'  Held 
that  the  tax  upon  the  stockholders,  by  reason  of  their  stock,  was  a 
violation  of  the  contract,  and  the  tax  was  illegal. '^ 

The  following  extract  from  the  syllabus  of  the  decision  in  Bank  vs. 
Knoop,  16  Howard,  376,  is  sufficient  to  show  that  the  case  has  no 
bearing  on  our  present  discussion : 

*'  The  Legislature  of  a  State,  if  not  restrained  by  its  Constitution, 
may  make  a  valid  and  binding  contract  with  a  banking'  corporation, 
in  its  charter,  that  no  more  than  a  specified  amount  of  taxes  shall  be 
levied  on  its  property  during  a  term  of  ten  years ;  and  a  succeeding 
Xiegialatnre  has  no  power  to  pass  a  law  impairing  the  obligation  of 
soch  a  contract." 

The  issue  decided  in  the  case  of  Jefferson  Branch  Bank  vs.  S.  Kelly, 
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1  Black  U.  S.,  p.  436,  is  sufficiently  stated  in   the  following  extract 
from  the  head  notes  of  the  decision : 

'*  The  charter  of  a  bank  is  a  franchise,  which  is  not  taxable,  as  such, 
if  a  price  has  been  paid  for  it,  which  the  Legislature  has  accepted 
with  a  declaration  that  it  is  to  be  in  lieu  of  all  otlier  taxation.'*^ 

The  italics  are  ours,  and  the  words  thus  emphasized  actually  dem- 
onstrate the  striking  difference  between  that  and  our  case. 

In  the  case  of  Railroad  vs.  Sabin,  26  Pa.  State,  p.  242,  the  Supreme 
Court  of  Pennsylvania  recognized  in  very  clear  language  the  legal 
difference  between  a  bonus  and  a  tax,  which  underlies  our  decision 
now  under  discussion,  when  it  said  : 

^^  It  sometimes  happens  that  a  bonus  is  demanded  and  received 
from  a  bank  or  other  corporation  at  the  granting  of  its  charter,  and 
.afterward  all  that  class  of  corporations  are  expressly  subjected  to 
another  rate  of  taxation.  No  exemption  of  a  particular  institution  is 
to  be  implied  from  the  payment  of  the  bonus,  for  that  w^ould  be  to 
set  up  judicial  implications  against  an  express  exercise  of  the  taxing 
power." 

In  our  case  we  are  called  on  to  set  up  a  judicial  implication  of  an 
exemption  from  a  license  for  which  there  is  not  the  slightest  stipula- 
tion in  the  contract  by  which  the  company  acquired  a  renewal  of  it-s 
expired  franchise,  simply  for  the  reason  that  the  contract  stipulated 
the  payment  of  a  bonus  for  a  valuable  franchise  for  a  term  of  twenty - 
five  years. 

It  is  a  principle  clearly  deducible  from  the  very  decisions  quoted 
by  defendant's  counsel,  that  no  corporation  can  claim  immunity  from 
taxation  or  from  a  license,  because  it  paid  a  consideration  for  its 
charter  or  franchise,  in  the  absence  of  a  stipulation  on  the  part  of  the 
State,  or  other  taxing  power,  that  the  bonus  was  received  in  lieu  of 
any  further  or  future  taxation.  We  therefore  conclude  that  our 
former  decision  must  remain  untouched,  and  that  this  case  was  cor- 
rectly decided  below. 

Judgment,  affirmed. 

No.   10,423. 

City  ok  New  Orleans  vs.  Carondelet  Canal   and  Navk^ating 

Company. 

I.       No  contract  and  no  law  Iniposscs  on  the  <lef«ndant  company  the  iiartictilar  duty 
of  bufldinK  lovcoH  alonj?  tin;  banks  of  its  canal. 
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2.      Whether  or  not,  as  the  operator  or  custodian  of  a  canal.  It  is  bound  under  {?en 
eral  law  to  restrain  its  waters  within  the  banks,  and  Is  answerable  for  «luui 
ages  occasioned  by  their  escape,  responsibility  for  such  damages  would  be  the 
sole  sanction  of  such  an  obligation;  and  the  city  would  not  be  authorized  to 
build  an  expensive  system  of  levees  alon^  its  bunks  and  claim  for  defrndnnt 
the  cost  thereof. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrieanK. 
Voorhies^  J. 


Carleton  Hunt,  City  Attorney,  and  Francis  B.  Lee,  Assistant  ( -ity 
Attorney,  for  Plaintiff  and  Appellant. 


Charles  Louque  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  The  city's  demand  rests  on  the  following  allegatii^ns, 
viz: 

1.  That  the  defendant  company,  by  virtue  of  its  charter  and  the 
franchises  conferred  upon  it  by  the  State,  had  assumed  the  obliga- 
tion  of  maintaining  the  banks  of  the  Canal  Carondelet  in  such  a 
condition  as  to  prevent  the  waters  thereof  from  overflowing  and  in- 
juring adjacent  property. 

2.  That  the  defendant  had  failed  to  perform  this  obligation,  and 
that,  in  1886,  the  city,  in  order  to  protect  its  inhabitants,  had  ex- 
pended $18,709.33  in  repairing  and  building  revetments  and  levees 
along  said  canal,  which  work  was  necessary  to  prevent  the  overflow 
of  its  waters. 

3.  That  the  work  so  done  was  what  the  defendant  was  under  ob- 
ligation to  do,  and  was  useful  and  necessary  to  defendant  and  saved 
it  from  the  responsibility  which  it  would  have  incurred  for  injuries 
which  the  overflow  would  have  occasioned,  and  that,  therefore,  de- 
fendant iB  bound  to  reimburse  said  expenditure. 

An  exception  of  no  cause  of  action  was  filed  in  the  lower  court, 
and  was,  as  we  think,  properly  maintained. 

The  plaintiff's  pleadings  set  forth  the  various  legislative  acts  and 
other  proceedings  under  which  the  defendant  derived  its  rights  and 
obligations.     They  have,  heretofore,  been  considered  by  this  court, 
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and  a  succinct  history  of  them  will  be  found  in  our  opinion  rendered 
in  the  Singer's  case.     89  An.  478. 

They  exhibit  no  contractual  relations  between  the  defendant  and 
the  city  of  New  Orleans. 

They  contain  no  stipulation  po«r  autrui  in  favor  of  the  city. 

They  neither  express  nor  suggest  any  obligation  on  the  part  of  de- 
fendant to  build  levees  along  the  banks  of  its  canal  so  as  to  prevent 
overflows.  The  Canal  Carondelet  communicates  directly,  through 
the  Bayou  St.  John,  with  Lake  Pontchartrain,  whose  waters  in  times 
of  storm  have,  from  time  immemorial,  flooded  the  region  through 
which  this  canal  passed.  When  this  canal  was  built  it  passed  through 
an  unbroken  swamp.  It  appears  on  the  face  of  the  Act  of  1805,  the 
original  charter,  that  the  corporation  was  authorized  only  **to  enter 
into  and  upon  all  and  singidar  the  land  and  lands  covered  with  water, 
where  they  shall  deem  it  proper  to  carry  the  canals,  navigation," 
etc. 

Surely  such  grant  did  not  contemplate  the  building  of  levees ;  and 
no  subsequent  alteration  has  imposed  such  obligation. 

It  thus  appearing  that  defendant  had  not  agreed  to  assume  this 
obligation,  and  that  no  express  provision  of  law  had  imposed  upon 
it  the  particidar  duty  of  building  levees  along  its  canal,  we  can  dis- 
cover no  source  of  any  obligation  for  failing  to  do  so,  unless  it  arise 
from  a  breach  of  those  general  duties  imposed  on  all  persons,  and 
which  are  treated  of  in  our  code  under  the  title,  offences  and  quasi' 
offenses. 

Article  2817  provides  that  '^we  are  responsible  not  only  for  the 
damage  occasioned  by  our  own  act,  but  for  that  which  is  caused  by 
the  act  of  persons  for  whom  we  are  answerable  or  of  the  things 
which  we  have  in  our  custody," 

If  it  were  admitted  that  the  owner  or  custodian  of  a  canal  was 
bound  to  keep  its  waters  from  escaping,  and  would  be  answerable  for 
damages  occasioned  by  such  escape,  would  that  authorize  a  third 
person,  not  threatened  with  any  personal  damage,  to  build  expensive 
levees  along  the  canal  and  claim  the  cost  thereof  on  the  ground  that, 
if  they  had  not  been  built,  the  waters  would  have  escaped  and  would 
have  damaged  others,  which  damage  the  custodian  would  have  been 
bound  to  repair? 

There  is  no  authority  sustaining  such  a  right.  The  case  quoted  of 
Police  Jury  jvs.    McDonogh,  10   An.  395,  rested  especially   on  th« 
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j^ronnd  that  the  law  of  the  State  and  the  police  re^alationB  of  the 
pariah  imposed  upon  defendant  the  particular  duty  of  building  the 
levee,  and  it  was  therefore  held  that,  as  the  police  jury  had  built  the 
levee  which  defendant  was  bound  to  build,  it  was  entitled  to  recover 
the  value  of  the  work.  The  difference  between  the  cases  is  too  ob- 
vious to  require  further  comment. 

We  must  not  be  understood  as  holding  that,  under  the  particular 
features  of  this  case,  the  defendant  would  be  bound  for  damages  re- 
sulting from  overflow  of  its  canal  resulting  from  the  flooding  by  the 
lake;  but,  if  it  were,  the  city's  case  would  be  unmaintainable. 

Judgment  affirmed. 


No.  10,439. 
City  op  New  Orleans  vs.  Clajik  &  Mkader. 

1.  While  pvrsontt  transacting  busiuC8»  botli  as  wholoHule  uud  retail  deulera  am  42  9 
liable  to  licenfie  In  each  capacity,  the  evidence  In  this  vu»v.  does  not  satisfy  us  ' 
that  dctfendants  carry  on  a  wholesale  business  within  the  meaning  of  the  law. 

2.  The  pn>viso  in  the  license  act  to  the  effect  that  retail  grocers  who  sell  liquors 
in  1<>M«<  quantities  than  five  gallons  shall  pay  additional  license  as  proYided  in 
Section  11  of  the  Act,  can  not  be  applied,  because  Section  11  regulates  several 
fJistlnct  kinds  of  business  with  different  systems  of  license,  none  of  which 
f-mbraccs  the  business  of  dofendanin.  and  therefore,  it  furnishes  no  certain 
rule  applicable  to  the  latter. 

;.     Hence  the  only  rule  applicable  is  that  found  in  the  clause  fixing  the  udditiona 

license  at  "not  less  than  fifty  dollars.*' 
4.     This  construction  does  not  maice  the    license  unconstitutional  for  want  of 

icraduation,  because  the  business  of  retail  grocer,  of  which  this  additional 

business  only  forms  a  part,  is,  as  a  whole,  duly  classified,  and  the  addition  of  a 

fixed  sura  to  each  class  does  not  destroy  the  graduation. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
I\     King,  J. 

Carleton  Hunt,  City  Attorney,  and   W.  B.  Sommerville,  Assistant 
City  Attorney,  for  Plaintiff  and  Appellant. 


J.  MeConnell  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Pbnner,  J.     The  case  involves  a  controversy  as  to  the  amount  of 
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license  due  by  defendants  to  the  city  under  the  license  ordinance  of 
1889,  which  is  a  transcript  of  the  State  license  law,  Act  101  of  1886. 
The  points  of  the  controversy  are  two : 

1.  Whether  defendants,  who  have  paid  license  as  retail  grocers, 
are  liable  for  an  additional  license  as  wholesale  grocers. 

2.  The  amoiint  of  license  due  by  them  as  retailers  of  liquors  in 
less  quantities  than  five  gallons. 

I. 

We  have  decided  that  merchants  who  transact  business  both  as 
wholesale  and  retail  dealers  are  liable  to  a  license  in  each  capacity. 
City  vs.  Koen,  38  An.  328. 

We  see  no  reason  to  disturb  the  finding  of  the  district  judge  that 

the  evidence  in  this  case  does  not  establish  that  defendants  carry  on 

a  wholesale  business  within  the  meaning  of  the  ordinance  or  the 

statute. 

II. 

The  law  contains  the  following  proviso : 

^^Providedj  That  if  any  distilled,  vinous,  malt  or  other  kind  ot 
mixed  liquors  be  sold  in  connection  with  the  business  of  retail  mer- 
chant, grocer,  restaurant,  oyster  house,  confectionery  or  druggist,  in 
in  less  quantities  than  five  gallons,  the  license  for  such  additional  busi- 
ness shall  be  as  hereinafter  provided  for  in  Section  11  of  this  Act; 
provided  further ,  that  no  license  shall  issue  to  sell  liquors  in  less 
quantities  than  five  gallons  for  less  than  fifty  dollars  ($50)." 

Defendants  admit  that  they  sell  liquors  in  less  quantities  than  five 
gallons  and  concede  their  liability  for  a  license  of  $60  for  this  addi- 
tional business. 

The  city  claims  that  the  license  must  be  regulated  according  to 
Section  11  of  the  Act;  and  if  we  could  find  any  means  of  applying 
such  regulation  we  should  enforce  it.  But  referring  to  Section  11  we 
find  that  it  regulates  three  classes  of  business,  each  by  a  different 
system  of  graduated  licenses,  viz : 

1.  The  business  of  ''keeping  a  hotel.'' 

2.  The  **business  of  bar  room,  cabaret,  coffee  house,  cafe,  beer 
Baloon,  liquor  exchange,  drinking  saloon,  grog  shop,  beer  house,  beer 
garden  or  other  place  where  anything  is  to  be  drunk  or  eaten  on  the 
premises  is  sold  directly  or  indirectly." 

3.  The  business  of  ''persons  engaged  in  the  sale  of  soda  water,. 
mead,  confections,  cakes,  etc.,  exclusively." 
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Now  defendants  do  not  keep  a  hotel ;  they  do  not  keep  a  soda 
water  and  confectionery  establishment ;  and  it  is  positively  proved 
they  do  not  keep  a  cabaret,  bar  room  or  any  other  class  of  estab- 
lishment nominated  in  the  section,  and  that  nothing  *'t()  be  drunk  or 
eaten  on  the  premises  is  sold  directly  or  indirectly." 

There  is  no  better  reason  for  requiring  defendants  to  pay  the  li- 
cense exacted  of  a  bar  room  than  to  pay  that  exacted  from  a  soda 
water  and  confectionery  shop;  and  as  to  the  latter,  the  highest 
license  imposed  is  fifty  dollars. 

No  consideration  of  reason,  policy  or  morals  suggests  a  preference 
between  the  several  classes  of  licenses  provided  for  in  Section  11. 

When,  therefore,  we  obey  the  direction  of  the  statute  and  refer  to 
Section  11,  we  find  there  no  certain  rule  by  which  to  regulate  de- 
fendants' license.  We,  therefore,  fall  back  on  the  other  proviso, 
which  unambiguously  declares  that  it  shall  not  be  '*less  than  $50," 
and  approve  the  finding  of  the  district  judge  in  fixing  it  at  that 
amount. 

The  suggestion  of  the  city  that  this  would  have  effect  of  making 
the  license  unconstitutional  for  want  of  graduation  is  not  correct. 

This  additional  business  is  only  part  of  defendants'  business  as 
retail  grocers,  the  license  on  which  business  as  a  whole  is  duly  grad- 
uated, and  the  addition  of  $50  to  each  class  in  cases  where  liquors 
are  sold  does  not  destroy  the  graduation. 

Judgment  affirmed. 


No.  10,378. 

Thk   State   kx   rel.  City   of   New  ()rl?:ans   vs.    New  Orleans 
AND  Northeastern  Railroad  Company. 

1,  Both  tlw  i>arti«*s  to  tho  suit  lu'liijf  citizfiis  (»f  l^uiisiuiia.  it  oaii  not  Ix-  tf  moved 
unle^HtlnTc  i:!)HOiiie  F<«<UTal  qiK'stloii  iiiv«»lve<l.  (VHiccdin^thal  tlu'dcfciKlant's 
charter  is*  a  pii»te<*tt'd  cojitraot  in  the  .simim*' ol  thr  I  nitcd  stat<'H(.'onstltution, 
and  that  tho  onlinnnco  Houffht  to  In*  t'nforf<»<l  in  MU-h  a  la\^  a**  may  liiipttir  its 
oblij^ntioD,  yet  the  fact*  do  not  HUHtuIn  sucli  contention. 

2.  It  haHfn*<)iientIy  been  held  In  th«'  >nprenie  (*ourt,  a*»  well  as  in  the  I'iix'ult  CouH» 
ol  the  United  States,  that  the  pen<leney  of  a  .suit  in  a  state  (cuirt  is  no  ^rouud 
for  a  plea  In  abatement  to  a  nuit  upon  the  san>e  matter  In  a  Ke<leral  Court.  ThI* 
toeing  a  recoKnized  rule  of  Fe<lerHl  jurinpnidenee.  It  should  be  a<lhero<l  to  in  our 
own  court  as  u  matt^*r  of  Judicial  recipnu'lty. 
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3.  This  is  a  suit  by  uiandamus  under  the  provisions  of  Act  133  of  1888,  for  the  pur- 
pose of  coercing  the  defendant's  compliance  with  one  of  Its  obligations  to  and 
in  favor  of  the  City  of  New  Orleans,  and  which  is  contained  in  Section  2  of  City 
Ordinance  No.  7483,  A.  8.,  it  being  an  ordinance  granting  said  railroad  company 
ihe  right  to  construct,  operate  and  maintain,  by  steam,  a  railroad  for  the  trans- 
portation of  freight  and  passengers  from  a  designated  point  on  the  shore  of 
l^ke  Fontchartrain  to  a  point  designated  on  the  shore  of  the  Mississippi  river, 
within  the  limits  of  the  city  of  New  Orleans ;  and  also  granting  It  the  right  to 
occupy  a  portion  of  the  river  front,  on  certain  conditions  stipulated  therein. 

Tho  contention  on  the  part  of  the  city  is,  that  she  granted  the  railroad  company 
the  right  to  occupy  for  Its  purposes  and  uses  that  portion  of  the  levee,  batture 
and  wharf,  beginning  at  Tort  street  and  extending  down  the  river  to  Montegut 
*itroot,  u  distance  of  one  thousand  feet,  and  the  right  to  erect  and  maintain 
thoi-con,  at  its  own  expense,  such  ferry  facilities,  wharves,  plh's,  machinery 
iind  other  structures  as  shall  be  necessary  and  convenionj^  for  the  transaction 
<if  the  buHinc'SH  of  the  company;  but  that,  in  considerntion  tliei*efor,  the  rail- 
road ronipany  obliged  Itself  to  keep  said  whai*veH  In  ifpair,  to  replace  th« 
whar>'es  which  had  been  constructed  by  the  city,  and  occupied  by  it,  at  such 
point  as  might  be  designated,  and  to  pave  Levee  street  fi-om  Louina  to  Poland 
street  with  square  blocks  of  granite. 

This  last  obligation  is  the  one  s  >ught  to  bo  enforced  by  the  city. 

There  was  a  Judgment  in  the  court  a  qua  In  favor  of  the  respondcui,  which  is  re- 
versed, and  the  mandamus  made  peremptory. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\     Monroe,  J. 


JiVanciH  B.  Lee,  AHsistaiit  City    Attorney,    for  Relator  and    Appel- 
lant: 

1.  The  procedure  for  enforcing  an  obligation  is  no  part  of  the  obligation  itself, 
and  the  legislative  power  may  at  pleasure  change  the  remedy  by  any  provi- 
sions that  do  not  impair  the  right.  Bishop  on  Contracts,  Sec.  571 :  Wade  on  Be- 
1  reactive  Laws,  Sec.  198;  Pennlman's  case,  103  tJ.  H.  714;  Gordon  vs  South  Fork 
Canal  Company,  1  McAllister  613. 

Hence  Act  No.  133  of  1888  does  not  impair  the  obligations  of  previous  contracts  of 
the  kind,  and  between  tht^  character  of  parties  described  in  the  act,  and  is 
therefore  constitutional. 

2.  Section  716  of  the  Revised  Statutes  of  the  United  States,  considered  in  connec- 
tion with  Sections  1  and  2  of  the  Act  of  1875  (U.  S.  Statutes  470)  operates  to  pre- 
vent the  Issuance  by  a  United  States  Circuit  Court  of  a  writ  of  mandamus,  ex 
cept  in  aid  of  a  jurisdiction  already  acquired,  as  well  as  in  the  case  of  a  suit 
removed  to  it  from  the  State  court,  as  in  the  case  of  an  original  proceeding 
before  it.  Rosenbaum  vs.  Bauer,  120  V.  S.  451 :  Smith  vs.  Bourbon  county,  127 
U.  8. 112. 

JA.  Since  the  passage  of  the  Act  of  1887  (24  U.  8.  Statutes  at  Large,  page  563)  amend- 
ing Sec.  2  of  the  Act  of  1876,  determining  the  Jurisiiction  of  the  Circuit  Court  of 
the  United  States,  and  regulating  the  removal  of  cases  from  the  State  courts, 
etc. ;  no  appeal  lies  from  a  Judgment  by  the  United  States  court  remanding  a 
case  to  the  state  court. 
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No  plea  will  lie  in  a  State  court  of  the  pendency  in  a  United  States  Circuit  Court 
of  the  same  district  of  another  suit  betwen  the  same  partien.  for  the  same 
object,  and  g^rowing  out  of  the  same  cause  of  action.  Hampton  vs.  Barrett,  12 
La.  159;  Mix  vs.  His  Creditor^,  39  An.  626,  affirming  the  doc^trine  of  8tanton  vs. 
Embrey,  98  U.  S.  548,  and  of  Gortlon  vs.  Gilfoll,99  U.  8.169;  Crescent  City  Live 
Stock  I.Anding  and  Slaughter  House  Company  vs.  The  Butchers'  Union  Live 
8tock  Landing  and  Slaughter  House  Company,  12  Fed.  Rep.  225;  Wcmver  vs. 
Field,  16  Fed.  Rep.  22:  T^itham  vs.  Chaffee,  7  Fed.  Rep.  .'»20:  .S  Summnr  1.55; 
2  Clifford  .122. 


Harry  H,  Hall  for  Defendant  and  Appellee : 

I. 
The  pendency  of  another  action  for  the  same  cause  in  the  Oli-cnit  (Vnut  of  the 

United  States,  having  jurisdiction,  is  a  good  plea  In  abatement  in  the  State 

court  of   the  same  district.    Vide  22  X.   H.  21;   H  McLean  22;   4  Md^an   2SS; 

5  Biss.  44.  • 

Thatcher's  I*ractice,  ('ircuit  Court,  page  417;  Waifs  act.  and  do.,  vol.  vi.,  page  399. 
In  Memphis  vs.  Dean,  H  Wall.,  page  64,  the  United  States  Supreme  Court  diH»ideH  the 

issue  squarely. 
In  93  U.  8.  548,  the  courts  were  in  different  States,  and  in  99  U.  S.  175,  issiieM  wtnv  not 

the  same. 
Vide  Code  of  Practice  335,  No.  2 ;  Hennen's  Digest  1 1««,  pajfi?s  I  -5.    A.s  Mm'  analogy  to 

n»»  adjudicata.  Vide  do.,  page  1167,  Xo.  12. 

n. 

Act  133  of  1888  impairs  the  obligation  of  the  charter  contract  and  is  uncoiisHtiliitioiuil. 
Private  charters  are  held  to  be  contracts.    Cooley  on  (Tonst.  Liin.,  page  iW7. 
Andlaws  which  exist  at  the  time  and  place  of  the  contract  enter  Into  and  form  a 
part  of  it.    Black  Const!.  Prohib.,  page  168;  CooU^y,  page  346. 

1.  There  was  no  such  thing  as  enforcing  its  obligation  by  spocitlc  performance, 
because  the  payment  of  damages  was  an  adequate  remedy.  C.  C.  1927;  Mora- 
wetz  ii.  par.  1134, 5-6;  Green's  Brice's  Ultra  Vires  463. 

The  sole  obligation  to  which  the  railroad  was  exposed  for  non-pertormanco  of  the 
obligations  sought  to  be  enfoi*ced  was  to  pay  the  cost  of  the  work.    37  An.  -%<*. 

To  impose  upon  the  company  the  obligation  of  having  its  franchises  seized  and  Its 
business  of  public  carrier  conducted  by  the  Sheriff,  as  provided  In  the  .\ct  of 
1888,  would  mean  the  annihilation  of  its  charter,  rights  and  privileges. 

2.  Mandamtu  did  not  lie  to  enforce  a  contract  obligation,  because  of  no  itdequate 
remedy  apart  fi-om  that  writ.    C.  P.  830;  Vide  9  An.  513 :  ."j?  An.  5k7  :  3<>  X.  Y.  17I. 

Til. 
The  application  to  remove  should  havtt  l^cen  granted. 
Irrespectively  of  Its  ownership,  the  right  to  remove  is  granted  in  all  cases  arising 

under  the  constitution  or  laws  of  the  United  States.    U.  S.  statutes  at  Large, 

March  3, 1887,  page  562;  Desty  on  Removal,  page  47. 
The  rule  is  that  if  some  right  which  is  asserted  will  be  defeated  by  on<>  construction 

of  the  constitution,  then  the  case  may  be  removed.    %  ir.  S.  H^Xr,  KK)  U.  s.  264, 

115  U.  8.  248;  118  U.  S.  112;  102  U.  9,  141 ;  111  U.  8.  449;  118  V.  S.  110. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    This  is  a  proceeding  by  way  of  mandamus,  against  the 
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New  Orleans  and  Northeastern  Railroad  Company  for  the  purpose  of 
coercing  its  compliance  with  one  of  its  obligations  to  and  in  favor  of 
the  City  of  New  Orleans,  and  which  is  contained  in  Section  2  of  Ordi- 
nance No.  7483,  Administration  Series,  adopted  by  the  City  Council 
on  the  9th  of  December,  1881,  it  being  an  ordinance  granting  said 
railroad  company  the  right  to  construct,  operate  and  maintain,  by 
steam,  a  railroad  for  the  transportation  of  freight  and  passengers, 
from  a  designated  point  on  the  shore  of  Lake  Pontchartrain  to  a 
point  designated  on  the  shore  of  the  Mississippi  river,  within  the 
limits  of  the  City  of  New  Orleans;  and  also  granting  it  the  right  to 
occupy  a  portion  of  the  river  front,  on  certain  conditions  stipulated 
therein. 

The  interpretation  placed  upon  the  contract  rights  and  obligations 
of  the  parties  respectively,  as  flowing  from  said  ordinance,  on  the  part 
of  the  City  Attorney  is,  that  the  city  granted  the  railroad  company 
the  right  to  occupy,  for  its  purposes  and  uses,  that  portion  of  the 
levee,  batture  and  wharf,  beginning  at  Port  street,  and  extending 
down  the  river  to  Montegut  street,  a  distance  of  one  thousand  feet, 
and  the  right  to  erect  and  maintain  thereon,  at  its  own  expense,  such 
ferry  facilities,  wharves,  piles,  machinery  and  other  structures  as 
shall  be  necessary  and  convenient  for  the  transaction  of  the  business 
of  the  company;  but  that  in  consideration  therefor,  the  railroad  com- 
pany obliged  itself  to  keep  said  wharves  in  repair;  to  replace  the 
wharves  which  had  been  constructed  by  the  city  and  occuj^ied  by  it, 
at  such  a  point  as  might  be  designated;  to  pave  Levee  street,  from 
Louisa  to  Poland  street  urith  square  blocks  of  granite — the  laying  of 
this  pavement  to  be  commenced  immediately  after  it  obtains  possession 
of  said  one  thousand  feet  of  levee  front  and  batture,  and  to  be  com- 
pleted within  one  year  thereafter. 

That  the  ordinance  provided  that  the  grant  concerning  the  wharves 
and  levees  is  not  to  go  into  effect  until  the  consent  of  the  wharf 
lessees  is  first  obtained. 

The  petition  alleges  that  the  one  thousand  feet  of  levee  front  and 
wharves  was  released  to  the  railroad  company  by  the  wharf  lessees 
on  the  18th  of  May,  1887,  and  that  it  obtained  possession  and  control 
of  same  at  that  time,  but  has  made  no  attempt  to  comply  with  the 
stipulations  of  its  contract,  notwithstanding  the  delay  within  which 
the  work  of  paving  was  to  be  completed  expired  several  months 
prior  to  the  institution  of  this  suit. 
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Before  the  delays  for  ans^'ering  had  expired,  the  defendant  filed  a 
petition  for  removal  of  the  suit  to  the  United  States  Circuit  Court, 
and  same  having  been  refused,  it  tiled  an  exception  of  lis  pendens. 
i)D  the  following  day  the  respondent  filed  an  answer  or  return — first, 
fully  reserving  all  of  its  rights  under  its  motion  to  remove  and  plea 
i)Hi)i pendens — in  which  Act  133  of  1888  is  assailed  as  unconstitu- 
tional and  void  in  that,  if  enforced,  it  would  impair  the  obligations  of 
respondent's  charter  contract,  and  contravene  the  provisions  of  the 
constitution  of  the  Ignited  States;  and,  in  the  alternative,  a  general 
denial  is  plead. 

The  judge  a  g«(>  overruled  the  plea  of  lis  pendens^  maintained  the 
constitutionality  of  the  law%  and,  on  the  evidence,  decided  that  **as 
the  respondent  did  not  *  *  acquire  or  accept  possession  under 
Ordinance  7483  A.  S.,  and  as  the  possession  which  it  enjoys  is  not  the 
character  of  possession  contemplated  by  that  ordinance,  the  obliga- 
tion to  pave  can  not  be  enforced.*' 

He  discharged  the  rule  nisiy  refused  a  peremptory  mandamus,  and 
the  relator  has  appealed. 

I. 

<>f  the  motion  to  remove : 

Roth  the  parties  to  the  suit  being  citizens  of  Louisiana,  it  can  not  be 
ivmoved  unless  there  is  some  federal  question  involved.  Respon- 
dent's counsel's  contention,  in  this  regard,  is  tw^ofold,  viz : 

'''«>«/.  That  City  Ordinance  7483,  A.  S.,  imposes  on  the  railroad 
t'ompany  certain  onerous  *' conditions  for  the  privilege  of  doing  that 
*'hichithad  a  right  to  do"  under  its  charter,  without  the  sanction 
"f  the  city,  and  to  that  extent  its  contract  would  be  impaired  if  said 
ordinance  be  enforced. 

Seeond.  That  Act  133  of  1888  under  which  this  mandamus  pro- 
<*eeding  was  instituted,  impairs  the  obligation  of  said  company's  con- 
tract with  the  city  as  found  in  said  Ordinance  7483,  A.  S.,  and  with 
the  State  and  city,  as  found  in  its  legislative  charter,  Act  106  of  1871, 
by  altering  and  changing  the  remedies  existing  at  the  inception  of 
Mid  contract,  for  the  enforcement  of  the  obligation  thereof. 

Respondent's  contention  in  respect  to  the  latter  being,  that,  at  the 
time  said  contract  was  entered  into,  its  obligations  thereunder  could 
only  be  enforv*ed  by  suit  for  compensatory  damages  for  non-per- 
f<>rmance  thereof,  and  this  statute  authorizes  the  enforcement  of 
specific  performance  by  mandamus,  and  that  the  addition  of  this 
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remedy  impairs  the  contract  obligations  of  its  charter  and  city  ordi- 
nance. 

Counsel  for  the  city  replies  that,  if  the  defendant's  charter  is  a^ 
protected  contract  in  the  sense  of  the  United  States  Oonstitution,  and 
the  ordinance  is  such  a  law  as  may  impair  its  obligation,  yet  the  facts 
do  not  sustain  defendant's  contention:  (1)  Because  its  charter  only 
authorized  the  company  to  enter  the  city  by  way  of  Lake  Pontchar- 
train,  and  extend  its  tracks  to  a  point  below  Canal  street,  not  nearer 
to  the  Mississippi  river  than  Claiborne  street;  (2)  because  the  city 
ordinance,  for  the  first  time,  conferred  on  the  defendent  any  riparian 
right,  or  right  to  occupy  any  portion  of  the  levee  or  batture  on  the 
river  front. 

An  attentive  examination  and  careful  comparison  of  the  charter 
and  ordinance  have  perfectly  satisfied  us  of  the  correctness  of  this 
assertion.  The  charter  confers  no  riparian  right  whatever,  and  in 
this  respect  the  Ordiiiance  7483,  A.  S.,  is  its  sole  dependence.  Such 
being  the  case,  Act  133  of  1888  does  not  impair  in  any  way  the  de- 
fendant's charter  obligations,  and  Ordinance  7483,  A.  S.,  does  not 
impose  any  conditions  upon  the  exercise  of  a  previously  granted 
charter  right. 

The  motion  to  transfer  was  therefore  properly  refused  by  the  judge 
a  quo.  But  it  appears  from  an  exemplification  from  the  records  of 
the  United  States  Circuit  Court,  that,  subsequently  to  this  refusal, 
the  respondent  caused  a  certified  copy  of  the  record  of  the  court 
a  qua  to  be  filed  therein,  but  on  the  hearing  of  a  motion  of  relator  to 
that  effect,  the  cause  was  remanded  and  it  has  remained  in  statu  quo, 

II. 

The  ground  of  the  respondent's  plea  of  lis  pendens  is  the  pen- 
dency of  another  suit  for  the  same  object,  before  the  United  States 
Circuit  Court,  entitled  "City  of  New  Orleans  vs.  New  Orleans  and 
Northeastern  Railroad  Company,  No.  11,375." 

Our  law  declares  that  *  ^the  same  suit  can  not  be  brought  before 
two  separate  courts,  though  they  be  possessed  of  concurrent  juris- 
diction, except  by  discontinuing  the  suit  first  brought  before  the 
answer  is  filed."     C.  P.  94. 

It  appears  that  the  suit  above  referred  to  was  first  filed  in  the  Civil' 
District  Court  and  was  numbered  therein  16,444,  and  was  subse- 
quently transferred  to  the   United   States   Circuit  Court,  and  was- 
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therein  transformed  into  an  equity  proceeding  and  given  the  present 
number  11,375. 

Tliat  snit  had  for  object  to  coerce  the  railroad  company  to  comply 
with  its  contract  made  in  pursuance  of  Ordinance  7483,  A.  S.,  and 
particularly  with  the  provisions  of  Section  2,  which  confers  on  the 
company  the  right  to  occupy  and  use  portions  of  the  levee  and  bat- 
tore  between  Port'  and  Montegut  streets,  and  obliges  it  to  erect 
thereon  certain  wharves,  piles,  etc.,  to  replace  certain  wharves  con- 
structed by  said  city,  and  to  pave  Levee  street  with  square  granite 
blocks.  The  averment  is  made  therein  that  *'the  company  has  failed 
to  commence  or  prosecute  the  construction*^  of  said  works,  audits 
prayer,  inter  aliaj  is  that  it  shall  '*be  ordered  to  pave,  at  its  own  ex- 
pense, with  square  blocks,  Levee  street  from  Louisa  to  Poland 
street;"  but  there  is  no  allegation  in  the  petition  to  the  effect  that 
the  wharf  lessees  had  ever  released  to  and  in  favor  of  the  railroad 
company  the  levee  front  and  existing  wharves,  at  the  place  indi- 
cated and  set  apart,  and  which  release  was  stipulated  in  Ordinance 
7483,  A.  S.,  to  be  a  condition  precedent  to  its  taking  possession 
thereof,  and  without  which  release  the  company  was  not  in  default, 
and  the  city  without  a  right  of  action,  pro  tanto.  A^^t. 

The  failure  of  the  plaintiff  in  that  suit  to  set  out  specifically  such  a 
release,  was  made  a  matter  cJf  special  defense  in  that  cause  after  it 
had  been  transformed  into  an  equity  proceeding  in  the  United  States 
Circuit  Court. 

That  suit  was  filed  in  January,  1886,  and  it  was  removed  in  May 
following. 

The  release  of  the  wharf  lessees  was  not  granted  until  the  18th  of 
May,  1887,  subsequent  to  the  filing  of  defendant's  cross-bill  and  an- 
swer in  the  equity  case.  It  is  clear  that  that  suit  was  premature  and 
afflicted  with  an  incurable  defect  which  would  have  defeated  its  ob- 
ject in  that  respect  and  resulted  in  a  judgment  for  the  defendant. 

In  addition,  we  have  the  defendant's  own  admission  that  Act  133 
of  1888  confers  the  right  on  the  city  to  enforce  specific  performance 
by  mandamus,  and  that  such  right  was  not  theretofore  conferred  by 
ordinance. 

These  are  most  material  differences,  in  respect  to  the  legal  means 
of  enforcing  the  city's  rights,  and  there  is  in  the  confection  of  the 
pleadings  a  corresponding  difference. 

But  it  appears  from  an  exhibit  that  is  annexed  to  the  record  that 
2 
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the  United  States  Circuit  Court  has  remanded  the  suit  to  the  ( -ivil 
District  Court  for  want  of  jurisdiction  of  that  court,  and  that  the  in- 
terference has  ceased  to  exist.  It  also  appears,  by  another  exhibit, 
that  said  suit  was  dismissed  as  of  non-suit,  after  it  was  so  remanded. 
This,  the  City  Attorney  had  the  undoubted  right  to  do,  under  the 
circumstances  of  that  case. 

In  Schmidt  vs.  Brannon,  10  An.  26,  our  predecessors  decided  this 
identical  question,  and  held: 

^^ Litis  penderti  is  not  necessarily  a  peremptory  exception ;  it  is  cured 
by  the  termination  of  the  suit  mentioned  in  the  plea.  Such  was  the 
case  in  the  present  instance.  The  litigation  pleaded  in  the  exception 
being  at  an  end  when  the  exception  was  argued,  the  exception  fell 
to  the  ground  as  a  matter  of  course." 

In  Adams  vs.  Lewis,  7  N.  S.,  401,  this  question  was  agitated  and 
decided  at  an  early  date  in  our  jurisprudence,  and  the  court  said: 

'^First,  it  is  said  that  the  suit  being  pending  in  another  court,  he  no 
longer  had  any  control  over  it  and  could  not  dismiss  it.  But,  though 
he  could  not  dismiss  the  suit,  he  might  renounce  all  advantages  under 
it.  The  place  where  he  made  the  inconsistent  demands  can  not 
aflfect  his  right  of  deciding  between  them.  It  is  sufficient  if  he  does 
so  before  the  court  where  one  of  the  cases  is  pending,  to  enable  that 
court  to  proceed  with  the  claim  to  which  he  gave  preference.  All 
that  it  should  require  is  that  the  election  be  made  in  such  a  manner 
aa  would  prevent  the  plaintiff  taking  advantage  of  the  contrary 
demand.'' 

These  decisions  are,  to  our  minds,  conclusive  of  the  present  con- 
troversv  on  that  subiect.  We  have  taken  the  pains  to  discuss  it  as 
res  notxij  because  it  was  not  fully  considered  in  Mix  vs.  His  Creditors, 
39  An.  626,  as  it  was  not  distinctly  an  issue  therein,  on  account  of 
defendant's  answer. 

In  that  opinion  we  merely  cited  Stanton  vs.  Embrey,  93  U.  S.  553, 
and  Gordon  vs.  Gilfoil,  99  U.  S.  169,  in  support  of  the  dicta  that  on 
the  question  of  litis  pendentia  the  federal  jurisprudence  was  in  con- 
sonance with  our  own.  But,  that  the  purport  of  these  opinions  may 
not  be  misunderstood,  we  quote  from  them.  In  the  former  the  court 
says : 

* 'Suppose  it  went  otherwise,  still  it  is  insisted  by  the  defendant  in 
error  that  the  pendency  of  a  prior  suit  in  another  jurisdiction  is  not 
a  bar  to  a  subsequent  suit  in  a  Circuit  Court  or  in  the  court  below. 
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even  though  the  two  suits  are  for  the  same  cause  of  action ;  and  the 
court  below  concurs  in  that  proposition." 

In  the  latter,  at  page  178,  the  court  says:  **But  it  has  frequently 
been' held  that  the  pendency  of  a  suit  in  a  State  court  is  no  ground 
for  a  plea  in  abatement  to  a  suit  upon  the  same  matter  in  a  federal 
court." 

This  being  a  recognized  rule  of  federal  jurisprudence,  it  should 
be  adhered  to  in  our  own  courts  as  matter  of  judicial  reciprocity. 

The  plea  was  correctly  oveiTuled. 

III. 

On  the  merits  the  first  question  that  occurs  for  examination  and 
decision  is  whether  or  not  the  respondent  acquired  possession  of  the 
battupe,  levee  and  wharves  on  the  river  front  under  and  in  pursuance 
of  Ordinance  7483,  A.  S. ;  and  the  second  is  whether  the  character  of 
its  possession  is  such  as  was  contemplated  by  that  ordinance — for  it 
ia  upon  the  solution  of  these  two  propositions  that  the  issue  depends. 

The  respondent's  counsel  formulates  in  his  brief  this  statement, 
viz: 

"But  underl3dng  all  of  these  minor  objections  is  the  well  ascer- 
tained fact  that  the  defendant  has  not  taken  possession  of  the  1,000 
feet  of  river  front  under  Ordinance  7483,  which  sought  to  impose  the 
obligation  of  paving;  but  it  took  possession  under  the  obligations  of 
Ordinance  2245,  which  did  not  impose  paving,  and  with  the  distinct 
agreement  embodied  in  that  ordinance  and  its  attendant  contract 
that  the  question  of  liability  should  be  held  in  abeyance,  and  should 
not  be  in  any  manner  affected  by  the  qualified  possession  under  this 
Ordinance  2245,"  page  17. 

Or,  in  other  words,  '*that  the  possession  of  the  1,000  feet  of  river 
front  and  batture,  described  in  Section  2  of  Ordinance  7488,  A.  S., 
was  to  be  undUputed,  in  order  that  the  obligation  to  pave  should  be- 
come effective  and  executory  on  the  part  of  the  defendant." 

The  proof  is,  that  respondent's  occupancy  commenced  in  Aug^ust 
and  September  of  1887,  and  on  the  18th  of  May,  1887,  the  wharf 
lessees  executed  a  release,  in  which  it  was  stated,  viz : 

"That,  whereas.  Ordinance  No.  7483,  A.  S.,  provides  that  no  grants 
therein  be  made  of  wharves  or  wharfage  facilities,  etc.,  it  shall  go 
into  effect  without  the  consent  of  the  wharf  lessees;  now,  therefore, 
in  pursuance  thereof,  they     *     *     do  hereby  consent  that  the  wharf 
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piivileges  and  grants  made  in  said  Ordinance  No.  7488,  A.  S.,  shall 
at  once  go  into  effect.*' 

That  is  clear,  concise,  absolute  and  unmistakable  in  terms.     This  ' 
release  is  made  under  and  in  conformity  with  th^  conditions  stipu- 
lated in  Ordinance  7488,  A.  S.,  and  was  intended  to  and  did  put  its 
provisions  into  operation. 

Not  until  that  release  was  executed,  and  immediately  after  it  was 
executed,  the  respondent  took  formal  possession  of  said  batture, 
levee,  wharves,  and  other  terminal  facilities  and  franchises  on  the 
Mississippi  river  front. 

The  second  section  of  Ordinance  No.  7483,  A.  S.,  provides  that  the 
respondent  '^shall  have  the  right,  and  the  same  is  hereby  conferred, 
to  occupy  for  its  purposes  and  uses  that  portion  of  the  levee,  batture 
and  wharf  "  *  beginning  at  Port  street  and  (extending)  ^  dis- 
tance of  1,000  feet  down  the  river  to  Montegut  street,  and  to  erect 
and  maintain  ^thereon,  at  its  own  [expense,  such  ferry  facilities, 
wharves,  piles,  machinery-,  elevators,  yards,  tracks,  depots,  stations, 
Hheds  and  other  structures  (as)  shall  be  necessary  and  convenient 
for  the  transaction  of  its  business,  etc.,  *  *  provided^  *  *  that  the 
said  company  shall  replace  the  wharves  constructed  by  the  city  and  oc- 
cupied by  said  company  at  such  point  as  may  be  designated  by  the 
Administrators  of  Commerce  and  Improvements  and  City  Surveyor, 
and  shall  pave  Levee  Htreet  with  square  granite  blocks  from  the  extremity 
of  the  paving  on  that  street^  or  from  Louisa  street  to  Poland  street;  and 
the  City  of  New  Orleans  shall  be  entitled  to  remove  all  the  cobble 
Htoues  now  on  said  street,  *  *  and  the  square  block  pat'ement  on 
f^vee  street  shall  be  commenced  immediately  after  the  said  company 
obtains  possession  of  the  one  thousand  feet  of  river  Ixink  and  levee  con- 
ceded and  allowed  to  them  by  this  ordinance,  and  continue  and  finish  the 
same  within  one  year.'*'' 

That  section  concludes  with  the  finB\  proviso  **that  no  privilege  or 
grant  concerning  or  referring  to  the  wharves  and  levees  herein 
granted  shall  go  into  effect  until  the  consent  and  permission  of  the 
wharf  lessees  be  had  and  obtained,  etc." 

The  provisions  of  that  section  of  the  ordinance  seem  to  be  quite  as 
clear  and  equally  as  free  from  ambiguity  as  the  written  release  of  the 
wharf  lessees  is. 

The  query  then  is,  in  what  respect  does  Ordinance  No.  2245,  Council 
*Serie8,  alter,  amend,  modify  or  change  the  terms  and  conditions  of 
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the  grants  and  privileges  contained  in  Section  2  of  Ordinance  7483, 
A.  S.,  just  qaoted  ante. 

In  order  that  we  may  be  concise,  and  commit  no  erroi;,  or  make  no 
mistake,  we  quote  it  in  its  entirety,  the  former,  viz. : 

Mayoralty  of  New  Orlean.s,  | 
City  Hall,  April  30,  1887.       ( 

No.  2245 — Council  Series. 

^^WhereaSy  There  is  now  existing  a  litigation  between  the  City  of 
New  Orleans  and  the  New  Orleans  and  Northeastern  Railroad  Com- 
pany, as  appears  by  the  suit  of  the  City  of  New  Orleans  against  the 
New  Orleans  and  Northeastern  Railroad  Company,  No.  11,375  on  the 
docket  of  the  Circuit  Court  of  the  United  States  for  the  Fifth  Circuit 
and  Eastern  District  of  Louisiana,  which  is  not  likely  to  be  termi- 
nated in  a  short  time ;  and 

"TFAcrecw,  There  are  now  no  sufficient  wharves  in  front  of  the 
depot  property  of  said  railroad  company  and  below  Port  street  in  the 
third  district  of  New  Orleans,  and  it  is  desirable  that  wharves  should 
be  constructed  there ;  and, 

^^  Whereas,  The  said  New  Orleans  and  Northeastern  Railroad 
C^ompany  are  willing  to  construct  wharves  on  the  river  front  below 
Port  street,  and  advance  the  necessary  outlay  of  money  for  that  pur- 
pose on  certain  conditions,  notwithstanding  the  pending  of  the  said 
suit,  which  is  not  to  be  affected  thereby;  and 

"TTfecrecM,  The  consent  of  the  wharf  lessees,  as  required  in  para- 
graph 3  of  Section  2  of  Ordinance  No.  7483,  A.  S. ,  has  been  obtained : 

**  Section  1.  Beit  ordained  by  the  City  Council  of  New  Orleans,  Tliat 
the  Mayor  be  and  he  is  hereby  authorized  and  directed  to  enter  into  a 
contract  by  notarial  act  with  the  New  Orleans  and  Northeastern  Rail- 
road Company  for  the  construction  and  maintenance  of  wharves  on 
the  river  front,  from  the  prolongation  of  the  lower  property  line  of 
Port  street  to  the  prolongation  of  the  upper  property  line  of  Monte - 
gut  street,  in  the  manner  and  under  and  within  the  terms  and  con- 
ditions contained  in  the  said  Ordinance  No.  7483,  A.  S.,  relative  to 
the  occupation  and  use  of  said  river  front  provided  by  said  Ordi- 
nance No.  7483,  under  the  following  conditions,  to -wit: 

'*  1.  The  said  New  Orleans  and  Northeastern  Railroad  Company 
shaU  rebnOdy  without  unnecessary  delay,  not  to  exceed  four  months, 
at  any  other  place  within  the  third  district  of  this  city  as  may  be  des- 
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ignated  by  the  City  Council  of  New  Orleans,  new  wharves  equal  in 
extent,  square  for  square,  as  per  measurement  of  the  City  Surveyor, 
t^  replace  the  wharves  which  are  or  may  be  on  the  said  river  front 
at  the  time  the  said  New  Orleans  and  Northeastern  Railroad  Com- 
pany takes  possession  of  the  same. 

'*2.  That  should  the  right  to  the  use  of  said  space  of  river  front 
and  the  said  wharves  thereon  be  adjudicated  and  decreed  as  not  con- 
ferred on  the  said  railroad  company,  then  and  in  that  case  the  next 
wharf  lessees  shall,  out  of  the  funds  for  the  new  wharves  provided  in 
their  contract  with  the  city,  repay  said  railroad  company  the 
entire  amount  and  value  of  all  wharves  constructed  by  them. 

'*Sec.  2.  Be  it  further  f^rdmned,  That  should  the  right  to  said 
space  of  river  front  and  said  whai'ves  to  be  constructed  between  Port 
and  Montegut  streets  be  adjudicated  and  decreed  as  not  legally  con- 
ferred on  said  railroad  company,  then  and  in  that  case  the  whole 
amount  of  money  outlaid  by  said  railroad  company  shall  be  reftmded 
and  paid  to  said  railroad  company  out  of  the  first  money  to  be  appro- 
priated to  new  work  in  the  construction  of  wharves  in  New  Orleans, 
under  a  renewal  of  the  present  lease  or  any  other  lease  that  may  here  - 
after  be  made  of  the  wharves,  and  the  City  of  New  Orleans  subro- 
gates the  said  railroad  company  to  its  rights  against  any  wharf  lessee 
to  have  such  appropriation  of  the  funds  for  new  work,  and  in  default 
thereof  the  CMty  of  New  Orleans  shall  pay  said  moneys  to  the  said 
railroad  company. 

**Sec.  3.  Be  it  further  ordairted^  That  it  shall  be  especially  stipu- 
lated in  said  contract  that  nothing  in  this  ordinance  shall  in  any  way 
relieve  the  said  railroad  company  of  any  of  the  obligations  imposed 
by  the  provisions  of  said  Ordinance  No.  7483,  A.  S.,  or  in  any  way 
impair  or  prejudice  the  rights  of  the  City  of  New  Orleans  now  in  con- 
testation in  the  suit  of  the  City  of  New  Orleans  vs.  said  railroad  com- 
pany. No.  11,375  on  the  docket  of  the  Circuit  Court  of  the  United 
States  for  the  fifth  circuit  and  eastern  district  of  Louisiana,  nor  shall 
the  rights  of  the  said  railroad  company  as  set  forth  in  the  said  suit  No, 
11,375  be  prejudiced  in  consequence  of  this  ordinance  and  the  notarial 
agreement  which  shall  be  according  as  the  said  case  may  be  determined, 
and  as  the  rights  of  said  railroad  company  may  be  adjudicated  and  de  - 
creed  therein  on  final  decree  in  the  Appellate  Court,  which  said  suit 
shall  proceed  to  a  final  termination  thereof  for  the  purpose  of  fixing  the 
rights  of  the  parties  thereto ;  nor  shall  this  agreement  be  offered  in 
evidence  or  referred  to  in  said  suit. 
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'*  Adopted   by  the  Council  of  the  City  of  New  Orleans,  April  26, 
1887.^' 

The  ground  that  this  ordinance  was  intended   to  and  did  cover 
may  be  summarized  thus,  viz. : 

1.  Whereas  suit  No.  11,375  supra  *'is  not  likely  to  be  terminated 
in  a  short  time." 

2.  That  there  are  no  sufficient  wharves  in  front  of  the  depot  prop- 
erly of  the  respondent. 

H.  That  the  defendant  is  willing  to  construct  wharves  on  the  river 
from  below  Port  street,  and  advance  the  necessary  outlay  of  money 
for  that  purpose,  notwithstanding  the  pendency  of  said  suit. 

4.  That  the  consent  of  the  wharf  lessees  has  been  obtained  in  ac- 
cordance with  section  2  of  Ordinance  No.  7483,  A.  S. 

0.  That  the  Mayor  is  authorized  to  enter  into  a  notarial  contract 
with  the  respondent  '*for  the  construction  and  maintenance  of 
whan'es,  etc.,  in  the  manner  and  under  and  within  the  terms  and 
conditioHH  contained  in  said  Ordinance  No.  7483,  A.  S.,  relative  to  the 
'wupation  of  said  river  fronts  under  the  following  conditions,  viz:" 

^-  The  respondent  shall  build  certain  new  wharves  to  replace  those 
taken  possession  of  by  the  company. 

"•  "That  should  the  right  to  the  use  of  said  space  of  river  front, 
and  said  wharves  thereon  be  decreed  and  adjudicated  as  not  legally 
conferred  on  said  railroad  company,  then^  and  in  that  case,  the  next 
>^harf  legHees  shall  *  *  repay  the  said  railroad  company  the  en- 
tire amount  and  value  of  the  wharves,  etc." 

^-  "That  should  the  right  to  said  space  of  river  front  and  said 
whan'ea  '  *  be  adjudicated  and  decreed  as  not  legally  conferred 
upon  said  railroad  company,  then  and  in  that  case  the  whole  amount 
^f  'Hottfj^  outlaid  by  said  railroad  company  shall  be  refunded,^ ^  etc. 

The  foregoing  are  all  the  points  covered  by  the  Ordinance  2245, 
•^•S.,  and  they  do  not  cover  the  question  of  paving  Levee  street; 
that  seems  to  have  been  left  uninterrupted  entirely.  Simplified,  the 
tenor  and  substance  of  it  is,  that  the  respondent  was  willing  to  do 
the  Work  and  accept  the  grants  and  concessions  that  were  stipulated 
in  its  favor,  provided  that  should  either  its  use  of  or  its  right  to  the  quota 
o'  ^atture,  et<».,  be  adjudicated  in  that  suit  as  not  legally  conferred,  it 
»hooId  be  fully  compensated  and  reimbursed  the  amount  of  its  outlay. 

Tbe  final  clause— Section  (3)  three  of  the  Ordinance  No.  2246,  C.  S. 
— i8  a  saving  clause  and  provides — 
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1.  That  the  contract  between  the  Mayor  and  the  respondent  shall 
specify  ^^that  nothing  in  this  ordinance  shall  in  any  way  relieve  the  said 
railroad  company  of  any  of  the  obligations  imposed  by  the  provisions  of 
said  Ordinance  No.  7483,  A.  8. ;'»  and  that  it  shall  not  interfere  with 
the  rights  of  either  party  in  the  pending  suit:  '*which  shall  be  ac- 
cording as  the  case  may  be  determined,  and  as  the  rights  of  said 
railroad  company  may  be  adjudicated  and  decreed  thereon  on  final 
decree  in  the  appellate  court,  which  said  suit  shall  proceed  to  a 
final  termination  thereof  for  the  purpose  of  fixing  the  rights  of  the 
parties  thereto ;  nor  shall  this  agreement  be  offered  in  evidence  or 
referred  to  in  that  suit.^^ 

This  was  intended  to  operate  as  a  mutual  shield  and  safeguard 
against  danger  flowing  out  of  that  suit  to  either  party  thereto ;  while 
the  contract  stipulations  enabled  the  respondent  to  do  the  work  with 
the  assurance  of  it  being  fully  reimbursed  its  money  outlay,  and  the 
city  to  have  her  wharves  and  streets  put  in  repair  according  to  con- 
tract. 

As  we  have  seen,  there  was  in  that  suit  an  incurable  vice,  and  it 
has  been  discontinued  and  terminated  and  this  suit  is  in  its  stead. 
We  do  not  regard  the  stipulation  that  ^^said  suit  shall  proceed  to  a 
final  termination''  as  in  the  nature  of  a  covenant  that  it  should  not 
be  abated  or  dismissed,  but  merely  that  the  ordinance  should  not  have 
the  effect  of  discontinuing  or  abating  it.  This  clause  stands  apart 
from  the  contracting  clauses  quoted  from  the  ordinances. 

In  pursuance  of  Ordinance  No.  2245,  C.  S.,  the  relator  and  respon- 
dent entered  into  a  notarial  contract  on  the  25th  of  May,  1887 — only 
a  few  days  subsequent  to  the  execution  of  the  release  of  the  wharf 
lessees — wherein  it  was  stipulated  on  the  part  of  the  city  that  she 
granted  to  respondent  **the  right  to  construct  and  maintain  wharves 
on  the  river  front,"  from  Port  to  Montegut  street,  **in  the  manner 
and  under  and  within  the  terms  and  conditions  contained  in  Ordi- 
nance No.  7483,  A.  S. ;"  and  wherein  it  was  likewise  stipulated  on  the 
part  of  the  respondent  that  it  would  *^cause  to  be  constructed  and 
maintained  wharves  on  the  river  front"  from  Port  to  Montegut  street 
**in  conformity  to  the  provisions  and  requirements  of  Ordinance  No. 
7483,  A.  S." 

Both  ordinances  are  incorporated  in  full  in  the  contract,  and  then 
follow  stipulations  precisely  in  conformity  thereto,  as  outlined  above.. 

After  making  a  most  careful  examination  and  comparison  of  said 
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ordinances  and  contracts,  we  feel  satisfied  that  there  is  nothing  pre- 
carious or  uncertain  in  the  respondent's  possession  of  the  terminal 
facilities  granted  it  by  the  city ;  that  the  company  acted  in  view  of 
all  the  stipulations  in  those  two  ordinances  in  its  favor,  and  of  the 
obligations  and  conditions  they  imposed  upon  it.  It  was  willing  to 
take  possession  and  to  erect  wharves,  etc.,  on  the  sole  condition  that 

it  should  be  remunerated  in  case  of  eviction  by  a  decree  in  that  suit: 

f 
The  proposition  of  the  railroad  company   condensed  is,  that  the 

possession  of  the  one  thousand  feet  of  levee  is  disputed  and  preca- 
rious, because  Ordinance  7483,  A.  S.  is  assailed  as  illegal  in  Circuit 
Court  suit  11,375,  and  that  the  effect  of  thafsuit  was  suspended  by 
Ordinance  2245,  C.  S.,  under  which  it  went  into  possession. 

That  suit  was  brought  by  the  city  to  coerce  the  railroad  company's 
full  compliance  with  all  of  its  obligations  under  the  former  ordinance, 
and  inter  alia  the  obligation  to  pave  Levee  street.  In  that  suit  the 
defendant's  answer  was,  that  the  city  was  seeking,  by  that  ordinance, 
iUegaUy  to  enforce  certain  conditions  upon  the  use  of  her  streets,  and 
its  prayer  was,  that  the  stipulation  in  said  ordinance  in  relation  to 
paving  Levee  street  be  annulled,  on  the  ground  that  it  is  entitled^ 
under  its  charter,  to  all  of  the  rights  that  are  purported  to  be  con- 
ferre'd  by  said  ordinance,  and  that  the  petition  he  dismissed  with  costs. 

In  the  first  place,  we  have  found  and  decided  that  the  riparian 
rights  and  franchises  purporting  to  have  been  conferred  by  that  ordi- 
nance, w^ere  not,  as  a  matter  of  fact,  conferred  by  the  charter  of  the 
railroad  company,  and,  therefore,  the  supposed  illegality  of  said  ordi- 
nance did  not,  as  a  matter  of  law,  exist.  Thereby,  we  have  disposed 
flnaUy  of  the  question  of  the  alleged  illegality  of  said  ordinance,  which 
was  set  up  in  the  former  suit,  as  a  reconventional  demand,  though  it 
was  not  as  a  matter  of  fact,  such  a  demand.  Meyers  &  Co.  vs.  Burke, 
unreported  r  i 

In  the  second  place,  we  have  found  and  decided  that,  as  in  that 
suit,  there  was  no  averment  that  the  wharf  lessees  had  made  the  re- 
quired release  of  the  wharves  in  question,  that  suit  disclosed  no  right 
in  the  city  to  compel  the  defendant  to  pave  Levee  street,  and  that 
this  lack  of  essential  averment  was  an  incurable  defect  therein,  in 
this  particular,  and,  upon  trial  thereof,  judgment  would  have,  neces- 
sarily, gone  against  the  city  on  that  issue,  as  of  non-suit.  Hence, 
the  right  of  the  company  to  >  occupy  Levee  street  and  its  obligation 
to  do  the  paving,  were  not  issues  in  that  case,  and  could  not  have 
been  decided  therein. 
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We  have  also  found  and  decided  that  the  question  of  paving  Levee 
street  is  not  mentioned  in  Ordinance  2245,  C.  S.,  under  which  the  de- 
fendant claims  to  have  acted  in  entering  into  possession  of  its  batture 
rights  and  franchises,  and  hence  its  possession  of  the  one  thousand 
feet  of  levee  was  in  pursuance  of  Ordinance  7483,  A.  S.,  and  was  not 
only  unquestioned,  but  expressly  affirmed  by  the  city. 

But  that  suit  was  voluntarily  discontinued  by  the  city,  and  the 
company's  charge  of  illegality  against  said  ordinance  passed  out  of 
court  with  it. 

This  suit  has  for  its  sole  object  to  coerce  the  defendant  to  pave 
Levee  street,  and  it  is  met  with  a  general  denial  as  an  answer.  There 
can  be  no  serious  question  as  to  the  right  of  the  city  to  insist  on  the 
respondent's  performance  of  this  part  of  its  contract  according  to  the 
provisions  of  Ordinance  7483,  A.  S.,  and  the  City  Surveyor's  specifl- 
tions. 

It  is  therefore  ordered  that  the  judgment  appealed  ^•om  be  re- 
versed, and  it  is  now  ordered  and  decreed  that  ti. '  "^^ visional  man- 
damus be  made  peremptory,  and  that  the  respondent  be  taxed  with 
all  costs,  in  both  courts. 


Dissenting  Opinion. 

Fenner,  J.  1.  Ordinance  No.  7483  shows  that  the  matters  here 
involved  are  included  only  in  the  second  section,  and  that  the  pro- 
visos touching  the  paving  and  wharves,  relate  exclusively  to  the 
wharf  levee  privileges,  and  have  no  connection  with  other  privileges 
conferred  in  other  parts  of  the  ordinance. 

2.  It  is  clear  that  the  obligation  to  pave  can  not  be  imposed  on  the 
railroad  company  without  its  assent  express  or  plainly  implied. 

3.  It  is  equally  plain,  from  suit  No.  11,376  that,  prior  to  Ordinance 
2245,  the  railroad  company  did  not  consent  to,  but  denied  this  obliga- 
tion, and  had  never  taken  possession  of  the  ^*  levee,  batture  and 
wharf,"  and  could  not  do  so,  because  the  wharf  lessees  refused  their 
consent. 

4.  If  the  railroad  company  had  been  willing  to  accept  Ordinance 
7483,  nothing  would  have  been  necessar^^  but  to  obtain  the  consent 
of  the  wharf  lessees,  and  there  was  no  necessity  whatever  for  Ordi- 
nance 2285. 

5.  That  ordinance  shows  that,  independent  of  the  consent  of  the 
lessees  as  recited  in  its  preamble,  it  was  necessarj',  in  order  to  induce 


NEW  ORLEANS,  JANUARY,  1890.  27 

Stato  vx  ivl.  rity  vs.  KuilroiKl  Company. 

the  railroad  company  to  act,  to  embody  other  new  and  additional 
conditions  and  stipulations,  not  only  in  the  ordinance  itself,  but  in  an 
express  contract  between  the  parties. 
6.  Amongst  those  stipulations  is  found  the  following : 
**Nor  shall  the  rights  of  the  said  railroad  company,  as  set  forth  in 
fiaid  suit  No.  11,375,  be  prejudiced  in  consequence  of  this  ordinance 
and  the  said  notarial  agreement,  which  shall  be  according  as  the  said 
case  may  be  determined  and  as  the  right  of  th^  said  railroad  company 
may  be  adjudicated  and  decreed  therein  ow  final  decree  in  the  appellate 

courts   which     said     suit    SHALL     PROCEED     TO    A    FINAL    TERMINATION 
THEREOF  FOR  THE    PURPOSE  OF   FIXING    THE    RIGHTS   OF   THE    PARTIES 

thereto;  nor  shall  this  agreement  be  offered  in  evidence  or  referred  to 
in  aoidirMi7." 

And  in  the  contract  entered  into  between  the  parties,  the  meaning 
of  the  words  ''flnal  termination"  was  more  fully  expressed  as 
being  until  said  suit  '^shall  be  adjudicated  and  decreed  on  final  decree 
in  the  appellate  court,''  and  that  *^said  suit  shall  proceed  to  a  final 
termination  thereof  for  the  purpose  of  fixing  the  rights  of  the  parties 
thereto." 

7.  Only  after,  and  under  the  foregoing  ordinance  and  contract, 
did  the  railroad  company  take  possession  of  the  wharves  and  levee. 

8.  It  can  not  be  disputed  that  the  right  of  the  city  to  impose,  and 
the  obligation  of  defendant  to  'perform  the  duty  of  paving  Levee 
street  were  directly  at  issue  in  suit  No.  11,375. 

I  quote  from  the  prayer  of  the  city's  petition  therein  the  following : 
"That  said  company  be  ordered  to  pave,  at  its  own  expense,  with 
square  granite  blocks.  Levee  street,  from  Louisa  to  Poland  street," 
and  from  the  prayer  of  defendant's  answer  and  demand  in  reconven- 
tion, the  following:  **That  the  requirements  of  said  Ordinance  No. 
7483,  A.  S.,  and  for  the  paving  of  Levee  street,  with  square  granite 
blocks,  from  Louisa  to  Poland  street,  be  decreed  illegal,  null  and 
void." 

9.  Unless  the  voluntary  dismissal,  by  the  city,  of  the  suit  No. 
11,375,  can  be  accepted  as  a  termination  thereof  by  * 'final  decree  in 
the  appellate  court,"  or  a  compliance  with  the  stipulation  that  *'said 
suit  shall  proceed  to  a  final  termination  thereof  for  the  purpose  of 
fixing  the  rights  of  the  parties  thereto,"  I  do  not  see  how  the  city 
can  prosecute  the  present  action  without  violating  her  clear  and 
solemn  contract.     If  the  words  quoted  have  any  meaning  or  purpose, 
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it  is  to  prevent  the  very  thing  which  the  city  has  done,  viz :  the  dis- 
continuance of  the  suit,  and  to  require  a  Unal  settlement  by  judicial 
decree,  in  that  suit,  of  this  contested  right,  as  a  condition  precedent 
to  such  an  action  as  the  one  now  brought. 

10.  The  sole  purpose  of  Ordinance  2245  was  to  enable  defendant 
to  take  possession  of  the  wharves  and  levee  without  thereby  accept- 
ing the  provisos  of  Ordinance  7483,  and  to  suspend  all  conflicting 
claims  under  the  latter,  until  finally  adjudicated  in  the  pending  suit, 
and  to  hold  that  by  acting  under  the  later  ordinance,  defendant  ac  - 
cepted  the  former,  seems  to  me  to  contradict  and  obliterate  not  only 
the  terms  but  the  sole  object  and  purpose  of  the  later  ordinance  and 
contract. 

However  improvident  may  be  the  suit  No.  11,375;  however  un- 
tenable may  be  the  position  taken  therein  by  the  company ;  however 
clear  it  may  be  that  the  company  can  not  retain  the  wharf  and  levee 
privileges  granted  in  the  second  section  of  Ordinance  7483,  without 
performing  the  conditions  attached  to  the  grant — the  stubborn  facts 
remain  that  the  company  had  the  option  to  accept  or  decline  the 
grant,  and  by  declining,  to  escape  the  conditions ;  that  she  has  never 
accepted  the  grant  except  sub  modo  and  subject  to  new  conditions 
expressly  stipulated  in  a  solemn  contract ;  and  that  the  city  being  a 
party  to  and  bound  by  that  contract,  is  powerless  to  repudiate  it,  to 
convert  the  company's  conditional  acceptance  into  an  absolute  ac- 
ceptance, and  to  deprive  the  company  of  its  option  to  abandon  the 
wharf  and  levee  privileges,  and  thereby  to  escape  t^e  conditions  of 
the  grant. 

For  these  reasons  I  concur  in  the  view  taken  by  the  judge  a  quo 
and  dissent  from  the  opinion  and  decree  herein. 


No.  10,444. 

Westinqhouse  ELBcrrRic  Company  vs.  Western  Assl-ranc^b  Com- 
pany OF  Toronto. 

When  several  polick*8  an*  taken  out  in  different  compiinies,  without  any  I'elation  u* 
eaeh  other,  on  the  same  property,  they  are  independent  eontracts,  and  the 
poliey  in  one  companj-  can  not  be  rec<Mved  in  evidenee  to  explain  or  vary  what 
is  contained  in  the  other. 

Where  property  is  valued  at  $90,000,  and  an  insurance  is  effected  on  1-36  of  ssaid 
amount,  and  there  Is  a  total  loss,  the  company  is  responsible  for  the  amount 
insured,  $2,500,  upon  which  it  received  a  premium.    The  policy  can  not  be  eon 
Btnied  to  mean  that  the  insurer  is  liable  only  for  1-36  of  the  loss. 
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A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Sx    Monroe,  J. 


Famiry  Jotias  &  KruUschnittj  for  Plainti£F  and  Appellee; 

1.  'Tho  pulley  bein;;  iiroparod  by  the  InHurer  liiin.self.  It  i8  to  be  most  stronKly  eon- 
?'trmMi  utraini^t  him.    National  Bank  vs.  Insurane«'  Company,  *X>  Tnited  StateH,  p. 

J.  "It  is  a  rt'eo^nizt'd  rule  in  the  construction  (»f  Htatuten  that  a  thing  which  ih 
M  ithin  thi*  intention  of  a  statute  i8  as  much  witliiu  the  statutes  as  if  it  wer»' 
^  ithin  th»*  letter;  and  a  thing  which  is  within  the  letter  of  the  statute  is  n<»t  with- 
in the  statute  unless  it  be  within  the  intention  of  the  makers."  People  vs.  Utiea 
Insurance  Company.  15  Johns,  .358.  This  proposition  is  ef]ually  applicable  to 
•  >f  her  writt4»n  instruments.  The  object  of  all  symbols  is  to  convey  the  meaning 
of  those  who  use  them,  and  where  that  can  be  ascertained  it  is  conclusive.  The 
intent  of  the  law  makers  Is  the  law, and  here  the  intent  of  the  parties  is  th«'*  eon- 
tiact.    Insurance  Company  vs.  Gridlcy,  UK)  United  fetates,  j).  614. 

.-..  -Having  indemnity  for  its  object,  the  contract  is  to  be  constnied  liberally  t<i 
that  end.  and  it  is  presumably  the  intention  of  the  insurer  that  the  assured  shall 
understand  that  in  ease  of  loss  he  is  to  be  protected  to  the  full  extent  which  any 
lair  interpretation  will  give.  The  spirit  of  the  rule  is  that  where  two  interpre-^ 
tatifins  equally  fair  may  be  given,  that  which  gives  the  greater  indemnity  .shall 
prevail.'*  May  on  Insurance,  Section  174,  p.  2«J;  V.  &  A.  Meyer  v.^.  Queen  In 
•iurance  Company,  lately  doi'ided  by  this  court  and  not  reported. 

I.  Th«'  ]>olicy  sued  on  is  plainly  a  policy  guaranteeing  the  plaintiff  against  loss  or 
lianiHge  by  Are  to  the  extent  of  $2,500  on  the  property  described. 

r..     It  i.-»  not  a  valued  policy,  and  can  not  reasonably  be  construed  as  such. 

»i.  It  CI intalns  no  guarantee  by  the  assured  that  the  property  Is  worth  uny  fixed 
'»utn.  or  that  h«'  will  carry  any  part  of  the  risk. 

7.  It  is  not  a  polii'V  upon  any  jiroportion  of  a  risk  fixed  and  valued  at  a  particular 
anKumt. 

"-.  Read  in  the  light  of  surrounding  circumstances,  it  was  clearly  the  Intention  ot 
the  ))arties  that  of  the  $90,000  of  insurance  to  be  negotiated  In  various  companies. 
PiJAKi  worth,  or  l-.%th  of  the  risk,  was  a.«*suraed  by  this  company. 

•♦.  The»»e  surrounding  circumstances  were  admissible  for  the  purpose  of 'ascertain- 
ing the  subject  matter  of  the  contract.  22  Wallace  118:  95  I'.  S.  95;  101  V.  S.  271 ; 
irri  l.  S.  ♦S5. 


Hfirry  H.  Hall,  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  recover  from  the  defendant  com- 
pany insurance  to  the  amount  of  $2,500  on  the  plaintiff's  property. 

The  facte  are  as  follows : 

•'In  the  year  1887  the  Southwestern  Brush  Electric  Light  and  Power 
Company  of  New  Orleans  employed  Charles  L.  Ulhom,  insurance 
broker,  to  place  $90,000  of  insurance  upon  their  plant.     This  $90,000 
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of  insurance  was  placed  at  various  times,  for  various  amounts,  in 
various  companies,  the  policies  being  substantial!}'  of  the  same  form 
and  effect  as  the  extracts  from  the  hereinafter  set  forth  policies. 
Prior  to  the  26th  of  March,  1888,  $30,000  of  the  insurance  expired  by 
limitation,  and  was  not  renewed. 

On  the  26th  of  March,  1888,  the  plaintiff  in  this  cause,  the  West- 
inghouse  Electric  (.'ompany,  under  a^.  fa.  from  the  Circuit  Court  of 
the  United  States,  levied  upon  all  the  property  insured  belonging  to 
the  Southwestern  Brush  Electric  Light  and  Power  Company;  $50,500 
of  the  then  existing  insurance  was  continued,  pending  seizure  upon 
the  property,  by  proper  endorsements  l)y  the  companieH  on  each 
policy. 

The  other  $0,500  of  existing  insurance  was  not  renewed,  because 
the  companies  holding  policies  refused  to  renew  while  the  property 
was  under  seizure. 

On  the  Ist  of  May,  1888,  under  the  ft.  fa.  aforesaid,  the  whole  of 
the  property  insured  was  adjudicated  to  the  Westinghouse  Electric 
C/Ompany,  plaintiff  in  this  cause,  and  the  then  existing  $50,500  of  in- 
surance was  contined  in  favor  of  the  Westinghouse  Electric  Company, 
as  owner  of  the  property  by  proper  endorsements,  such  as  those  which 
appear  upon  the  policy  sued  on  in  this  cause. 

The  following  is  the  manner  in  which  the  risk  was  described  in  the 
policies  making  up  the  $50,500  of  insurance  thus  continued  in  favor 
of  the  Westinghouse  Electric  C^ompany : 

Springfield  Insurance  Company — *'  Against  loss  or  damage  by  tire 
to  the  amount  of  $2,500,  or  one-thirty-sixth  of  each_of  the  following 
items : 

*'  On  their  brick,  slated  building,  situated  on  Dr\*ade8  street,  be- 
tween Union  and  (iravier  street-s,  in  the  (Mty  of  Xew  Orleans,  and 
known  as  the  Southwestern  Brush  Electric  Light  and  Power  Com- 
pany, $6,000. 

''On  all  machinery,  engines,  boilers,  appurtenances,  and  appli- 
ances, used  in  said  works,  and  contained  in  the  above  described  build- 
ing, $84,000.  With  privilege  to  make  necessary  alterations  and 
repairs.  Other  concurrent  insurances  permitted  without  notice  until 
required." 

Phoenix  Insurance  Company — ''  Against  loss  or  damage  by  ftre  to 
the  amount  of  $2,500,  or  25-900  of  each  of  the  following  items." 

Balance  same  as  above. 
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Home  Insurance  Company,  New  Orleans — "  Against  loss  or  damage 
^y  fire  to  the  amount  of  $26,000,  as  per  form  attached.'' 
Balance  same  as  above. 

Hamburg  and  Bremen  Insurance  Company — **  Against  loss  or  dam- 
age by  fire  to  the  amount  of  $3,500,  or  7-180  of  each  of  the  foHowing 
items." 

Balance  same  as  above. 

Home  Insurance  Company,  of  New  York — '*  Against  loss  or  dam- 
age by  fire  to  the  amount  of  $3,500,  being  35-900  in  the  follo\^dng 
riBks  and  amounts.'' 

Balance  same  as  above. 

Western  Insurance  Company,  of  Toronto — Description  contained 
in  original  policy,  made  part  of  this  statement. 

On  July  16,  1888,  the  property  was  totally  destroyed  by  Are.  Due 
notice  of  loss  was  given  to  all  the  companies,  and  proofs  of  loss  in 
due  form  of  law  were  transmitted  to  the  defendant  on  August  6,  1888. 
Controversy  having  arisen  about  the  amount  of  the  loss,  arbitrators 
were  appointed  by  both  parties,  and  on  August  16,  1888,  the  loss  was 
adjusted  by  the  unanimous  report  of  these  arbitrators  at  the  sum  of 
$75,413.75,  of  which  $71,763.70  was  the  loss  adjusted  upon  the  ma- 
chinery and  $3,650  was  the  loss  adjusted  upon  the  building. 

Thereupon  the  plaintiff  demanded  payment  of  the  defendant  of  the 
full  amount  of  the  policy,  the  sum  of  $2,500,  which  sum  the  defend- 
ant refused  to  pay,  and  this  suit  was  brought. 

The  defendant  denies  liability  until  the  award  contained  in  the 
t^nth  condition  of  the  policy  has  been  complied  with. 

The  above  statement  of  facts  disposes  of  this  objection. 

The  defendant  sets  up  specifically  that  the  liability  can  not  be 
greater  than  1-36  of  $75,413.75,  the  actual  value  of  the  property  de- 
stroyed and  loss  sustained.     The  defendant  appeals. 

The  plaintiff  has  filed  a  motion  to  amend  by  increasing  the  judg- 
ment to  $2,500. 

The  policy  is  as  follows : 

"This  policy  of  assurance  witnesseth  that:  In  consideration  of 
the  Bum  of  fifty  dollars,  net,  the  Western  Assurance  Company  does 
^y  ^hese  presents  cause  the  Southwestern  Brush  Electric  Light  and 
Power  Company,  and  their  legal  representatives,  to  be  assured 
twenty-five  hundred  dollars  on  1-36  of  the  following  risk  and 
amounts,  as  per  printed  form  attached  to  this  policy : 


42     ffil 
44    1W| 
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**The  Southwestern  Brush  Electric  Light  and  Power  Company,  on 
their  brick ,  slated  building,  situated  on  Dryades  street,  between 
Union  and  Gravier  streets,  in  the  City  of  New  Orleans,  and  known  as 
the  *  Southwestern  Brush  Electric  Light  and  Power  Company,  $6,000.' 

'*  On  all  machinery,  engines,  boilers,  and  appurtenances  and  appli- 
ances used  in  said  works,  and  contained  in  above  described  building, 
$84,000.'' 

There  were  other  policies  in  different  companies  taken  out  on  the 
same  property  for  various  amounts.  The  forms  of  these  policies 
were  offered  in  evidence  and  admitted  over  the  objections  of  defend- 
ant, on  the  ground  that  they  were  res  inter  alios  acta  and  irrelevant. 

Each  policy  was  a  distinct,  separate,  and  independent  obligation, 
and  it  had  no  reference  whatever  to  any  other.  The  obligations  in 
one  could  not  explain  the  doubts  and  uncertainties,  if  they  existed, 
in  the  other. 

This  evidence,  therefore,  was  improperly  admitted.  The  insurance 
was  1-36  of  a  risk  valued  at  $90,000. 

The  policy  is  plain  and  unambiguous  in  language  and  evident  in 
meaning.  The  plaintiff  insured  with  the  defendant  company  prop- 
erty to  the  value  of  $2,500,  for  which  risk  he  paid  a  premium  of  $50. 

The  language  employed  will  not  admit  of  any  other  construction. 
There  was  a  total  loss  of  the  property  insured,  and  the  defendant  is 
responsible  for  the  amount  of  the  insurance  effected  on  the  property 
and  upon  which  it  received  a  premium. 

Any  other  interpretation  of  this  policy  would  be  to  destroy  the  ob- 
ject and  purpose  of  the  policy  to  indemnify  the  assured  for  the  loss 
sustained.  In  the  policy  there  is  no  stipulation  that  the  assured 
shall  bear  any  portion  of  the  loss. 

The  judgment  appealed  from  is,  therefore,  amended  so  as  to  allow 
plaintiff  $2,500  as  indemnity  for  the  loss.  In  all  6ther  respects  it  is 
afflrmed.     The  defendant  to  pay  costs  of  appeal. 


No,  10,464. 
Mrs.  Eliza  Ivkrh,  Widow,  Etc.,  vs.  Philip  Ryan. 

The  principle  ha.s  been  (l«'flnltoly  iind  well  Hettled,  that  iin  action  can  not  l>t*  a.s- 
similated  to,  and  treated  as  a  malicious  prosecution,  and  the  plaintiff  thoroiii 
hold  liable  for  exemplary  or  punitory  dainaj^es,  unle^.s  it  dis<'losert  a  M'ant  of 
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2.    The  Judinneiit  of  the  court  in  such  snit,  dissolving  a  writ  of  provisional  seizure, 

is  final  and  conclusive  as  to  the  illegality  of  its  issuance. 
H.    In  such  oase  the  defendant  in  the  rent  suit  is  limited  to  the  recovery  of  actual 

damages.  In  case  the  proof  shows  that  plaintiff  therein  had  probable  cause  for 

resort  to  the  writ. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


W.  R,  Richardson  for  Plaintiff  and  Appellee. 


E,  N,  Whittemore  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  was  the  defendant  in  the  suit  entitled 
Philip  Ryan  vs.  Mrs.  Delhonde,  in  the  First  City  Court  of  the  City  of 
New  Orleans,  in  which  demand  was  made  for  arrearages  of  rent,  and 
her  effects  were  provisionally  seized.  On  the  trial  thereof,  the  writ 
-wsa  dissolved,  but  the  judgment  condemned  the  defendant  to  pay  the 
sum  of  $15.60,  and  the  cost  of  the  main  demand,  and  the  plaintiff  to 
pay  the  cost  of  the  provisional  seizure. 

Soon  after  that  judgment  was  rendered  the  suit  was  brought  for 
$2,500  damages  remunerative  and  exemplary. 

The  items  are  as  follows,  viz : 

1.  Actual  damages  for  attorneys'  fees, $25 

2.  Loss  of  time  in  attending  court,  and  annoyance,  etc.,       .  475 

3.  Exemplary  or  vindictive  damages, 2,000 


$2,500 

The  case  was  tried  by  a  jury,  and  there  was  a  verdict  and  judgment 
for  $225  in  plaintiff's  favor,  and  the  defendant  has  appealed. 

An  examination  .of  the  statement  of  facts  and  the  record  of  the 
suit  in  First  City  Court  shows  the  latter  was  filed  on  the  12th  of 
April,  1888,  and  demand  was  made  for  $32  as  the  balance  of  rent 
due,  and  a  writ  of  provisional  seizure  was  issued,  and  a  constructive 
seizure  was  made  of  the  tenant's  household  effects,  which  were  found 
in  a  house  in  a  different  neighborhood,  to  which  she  had  removed  on 
vacating  the  leased  premises. 
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On  the  first  trial  there  was  jadgment  in  favor  of  the  plaintiff  for 
$13  only,  but  on  the  new  trial  the  allowance  was  increased  to  $15.60. 
The  two  decrees  are,  in  other  respects,  the  same. 

The  plaintiff  was  a  tenant  of  defendant's  premises.  No.  363  Tchonpi- 
toolas  street,  by  the  month,  each  month  of  tenancy  ending  on  the 
fourth  of  the  month.  On  April  5, 1888,  $13  rent  was  tendered  by  the 
plaintiff,  and  same  was  by  the  defendant  refused,  and  his  refusal  was 
accompanied  by  a  demand  made  on  her  to  vacate  the  leased  premises. 
She  remained  in  possession  until  the  9th  of  April,  and  having  made 
another  ineffectual  tender  of  $13,  she  removed  from  the  premises,  at 
the  same  time  making  a  third  tender  of  that  sum,  and  returned  the 
keys  of  the  house  which  was  accepted.  At  the  time  of  this  occurrence 
the  rent  was,  and  for  months  previous  jt  had  been,  $13  per  month, 
and  this  the  plaintiff  paid  promptly. 

While  under  this  state  of  facts  a  provisional  seizure  was  unjustifi- 
able in  law,  as  the  contract  of  lease  had  actually  terminated  before 
suit  was  brought,  and  the  tenant  had  tendered  all  that  was  due  there- 
under, and  had  removed  from  the  leased  premises ;  yet  she  was  due 
her  former  landlord  something  for  the  time  she  continued  to  occupy 
the  house  after  the  rent  expired.  In  the  judgment  of  the  city  court 
there  is  an  allowance,  on  that  score,  of  $2.60.  It  is  apparent  that  the 
plaintiff  in  that  case  had  probable  cause  for  a  resort  to  the  writ,  as 
his  claim  was  not  wholly  groundless.  For  it  is  easy  to  see  how  he 
and  his  counsel  might  have  made  a  mistake  in  regard  to  the  continu- 
ance of  the  lease  by  tacit  reconduction  resulting  from  the  tenant's 
continued  occupancy.  The  effect  of  recognizing  the  applicability  of 
this  principle  is  the  disallowance  of  all  the  plaintiff's  demands  except 
for  actual  damages  incident  to  the  provisional  seizure  of  her  furni- 
ture.    Barrimore  vs.  McFeely,  32  An.  1182. 

The  principle  has  been  definitely  settled  that  an  action  can  not  be 
assimilated  to,  and  treated  as  a  malicious  prosecution,  and  the  plaintiff 
therein  held  liable  for  exemplar^'  or  punitory  damages,  unless  it  was 
wholly  groundless,  i.  e, ,  without  probable  cause ;  for,  though  a  plaintiff 
bear  ill  will,  or  malice,  toward  the  defendant,  a  cause  of  action  for 
such  damages  does  not  exist,  if  there  were  grounds  for  the  suit. 
Coleman  vb.  Insurance  Company,  36  An.  92;  Roos  vs.  Goldman,  36 
An.  133;  Dearmond  vs.  St.  Amant,  40  An.  374;  3  R.  17;  9  R.  387; 
6  An.  714;  8  An.  12;   12  An.  332,  53;  York  vs.  Chilton,  4  An.  377; 
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Kearney  vb.  Holmes,  6  An,  373;  Accessory  &  Co.  vs.  McCerran,  13 
An.  214;  Talbert  vs.  Stone,  10  An.  537. 

The  decision  of  the  judge  of  the  city  court  is  final  and  conclusive, 
as  to  the  illegality  of  the  issuance  of  the  writ  of  provisional  seizure. 
Crvtln  vs.  Levy,  37  An.  183;  Roos  vs.  Goldman,  36  An.  183. 

The  defendant  in  the  rent  suit  is  entitled  to  no  damages  except 
counsel  fees  incurred  in  relation  to  the  dissolution  of  the  writ  of 
provisional  seizure.  Cretin  vs.  Levy,  87  An.  182;  Accessory  &  Co. 
VB.  McCerran,  13  An.  214;  Barrimore  vs.  McFeely,  32  An.  1182. 

The  seizure  of  her  furniture  consisted  merely  in  the  appointment 
of  a  keeper,  who  was  stationed  at  the  door  of  the  house  or  apartment 
which  contained  it.  No  part  of  it  was  removed  therefrom.  It  was 
bonded  and  released  almost  immediately.  No  actual  damages  could 
have  been  suffered  on  that  score,  under  the  circumstances. 

We  think  an  allowance  of  $26  is  a  liberal  compensation  for  attorneys' 
fees  in  that  suit,  and  to  that  amount  judgment  should  be  reduced. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended  and  reduced  to  $25,  and  as  amended,  same  be 
affirmed,  and  the  plaintiff  and  appellee  taxed  with  cost  of  appeal. 


No.  10,394. 
^^.  Mary  Cline  vs.  Crescent  City  Railroad  Company. 

<»mUys  forprintlnjf  the  brief  required  by  the  rules  of  the  Supreme  Court  are  not 
charKesRiisoeptible  of  being  taxed,  a«  coats  of  app€'al,  which  the  party  cast  is 
condemntHl  to  pay, 

APPEAL  from  the  -Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


5.  R.  Forman  for  Plaintiff  and  Appellant. 


John  M.  Bonner  for  Defendant  and  Appellee. 


Tlie  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff,  having  recovered  a  judgment,  tax- 
JDg  the  coats  of  appeal  against  the  defendant  company,  claims  that 
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she  iB  entitled  to  receive,  as  part  thereof,  the  amount  expended  by 
her  for  the  printing  of  the  brief,  required  by  the  roles  of  this  court, 
and  which  was  used  in  this  case. 

The  costs  which  a  party  may  be  judicially  condemned  to  pay  are 
made  up  with  the  charges  which  accrue  in  the  course  of  the  proceed- 
ings, in  favor  of  the  clerk  and  the  sheriif ,  and  even  of  any  successful 
party  to  the  suit,  for  disbursements  necessarily  incurred  for  the 
prosecution  or  defence  of  the  same,  and  which  are  allowed  by  some 
positive  provision  of  law  to  be  taxed  on  the  docket  of  the  court. 

Primarily,  the  costs  are  always  due  to  the  officers  of  the  court  by 
the  plaintiff,  who  must  make  all  required  advances,  subject,  however, 
to  a  right  of  reimbursement  by  the  defendant,  when  mulcted  in  same. 

Hence,  it  is  that,  in  his  law  dictionary,  Abbott  defines  costs  to  be  a 
pecuniary  allowance  made  by  posUwe  law  to  a  successful  party  to  a 
suit,  in  consideration  of  and  to  reimburse  his  probable  expenses.  V^ 
Costs. 

It  is,  therefore,  an  allowance  by  positive  law — ^that  is,  by  a  tariff 
or  some  statutory  provision  or  authorized  rule  of  court,  specifying 
the  nature  and  amount  thereof. 

Article  562  C.  P.,  which  refers  to  costs  before  courts  of  original 
jurisdiction,  however,  says  that  the  costs  to  be  paid  by  the  party 
cast  include  not  only  the  tax  costs,  but  also  the  expenses  incurred  in 
taking  testimony  by  commission,  and  the  compensation  allowed  for 
their  services  to  such  experts,  auditors  or  judicial  arbitrators,  as  may 
have  been  appointed  in  the  suit,  and  also  the  costs  of  copies  of  nota- 
rial acts  of  judgment  and  other  copies  of  the  record  of  public  officers 
necessary  in  the  cause. 

Sometimes  fees  allowed  to  curators  ad  hoc  ar^  taxed  as  costs  in 
the  case. 

The  Code  of  Practice  is  silent  as  to  what  shall  be  the  costs  in  the 
Supreme  Court;  but,  Section  756,  R.  S.,  specifies  what  charges  the 
clerk  of  that  court  is  authorized  to  make  in  cases  before  it. 

Under  the  heading  of  "Proceedings  before  the  Supreme  Court," 
there  is  to  be  found  Article  908,  C.  P.,  under  which  the  defendant 
here  was  condemned  to  pay  the  costs  of  appeal,  but  it  does  not  state 
that  among  these  shall  be  included  those  for  brief  printing. 

It  has  been  held  several  times  that  the  costs  which  are  taxable  in 
a  judicial  proceeding  do  not  embrace  attorney's  fees;  no  doubt,  be- 
cause the  services  of  each  attorney  are  to  be  compensated  by  the 
party  by  whom  he  has  been  employed. 
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It  is  true  that  Article  145,  C.  P.,  authorizes  courts  to  enact  re- 
spectively rules  establishing  the  mode  of  proceeding  before  them  in 
ftU  cases  not  provided  for  by  the  code,  (provided  the  same  be  not 
contrary  to  the  rules  there  prescribed ;  but  this  provision  does  not 
confer  the  power  of  determining  what  shall  constitute  cosU  in  a  case^ 
and  of  having  the  same  taxed  to  the  party  cast,  over  and  above 
those  which  the  law  may  have  specially  provided  for. 

The  roles  of  this  court  require,  under  the  authority  of  that  article, 
as  a  mode  of  proceeding,  a  printed  brief,  in  the  interest  of  the  parties 
litigant,  to  assist  it  in  the  examination  and  determination  of  contro- 
versies ;  but  they  do  not  authorize  the  taxing  of  the  cost  of  the  print- 
ing of  the  same  among  the  costs  of  the  suit.  This  has  never  been 
done. 

There  is,  indeed,  no  more  reason  to  have  the  party  cast  to  pay  the 
costs  of  putting  in  print  the  argument  of  opposite  counsel  than  there 
would  be  to  have  him  to  pay  for  the  oral  arguments. 

In  the  absence  of  any  positive  law,  or  of  any  authorized  rule  or 
line  of  precedents  supporting  the  pretension  of  the  plaintiff,  this 
court  can  not  recog^nize  it  without  usurping  the  powers  vested  in 
another  branch  of  the  government. 

It  is,  therefore,  ordered  that  the  rule  herein  be  dismissed  with 
costs. 


No.  10,453.  ir~37| 
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Th*»  owner  of  a  note,  pledj^cd  to  secure  in  part,  advances  to  another  person,  \^ 

proridid  name  do  not  exceed  a  certain  sura  ($3,"000),  over  and  above  another  sum 
j$10,()U0),  to  be  previously  advanced,  can  not  be  charged  with  a  balance  ($1,()8K) 
on  further  advances,  after  the  first  ones  ($18,000)  had  been  made. 

The  obli)(ations  of  a  surety  are  stri^ti  jnris  and  must  be  rigidly  construed. 

A  surety  can  not  be  subjected  to  more  onerous  conditions  than  the  principal. 

A  surety  may  set  up  effectually  a  defence  of  payment  which  his  principal,  If  sued 
could  have  successfully  pleaded. 

I>araages  for  a  frivolous  appeal  are  allowable  only  In  clear  cases. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  X 

Horace  L.  Dufoar  for  Plaintiff  and  Appellee. 


Howe  &  Prentiss  for  Defendants  and  Appellants. 
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The  opinion  of  the  court  was  delivered  by 

BE:i:d:JDBZ,  C.  J.  The  object  of  this  s-jit  is  to  recover  the  amount 
of  a  note  given  in  pledge  to  secure  a  debt  which  was  paid,  the  same 
having  been  collected  by  the  pledgee. 

From  an  adverse  judgment  the  defendants  appeal. 

The  appellee  asks  an  affirmance  with  damages. 

It  appears  that,  in  order  to  secure  advances  to  the  owners  of  a 
plantation,  the  plaintiff  pledged  to  the  defendants  a  note  owned  by 
him,  the  transaction  being  evidenced  by  a  written  act  which  pro- 
vides : 

''It  is  agreed  *  *  that  said  mortgage  note  is  to  be  held 
in  our  possession  as  collateral  for  one -half  of  the  amount  in  excess 
of  $10,000  of  the  advances  to  be  made  by  us  to  the  *  *  Foley 
Plantation,  for  the  current  expenses  for  carrying  on  the  same  for 
*  *  1888,  providing  said  excess  does  not  exceed  the  sum  of 
13,000.  Levis  Bros." 

"New  Orleans,  La.,  21st  February,  1888." 

The  pledgee  deny  that  the  advances  were  in  any  way  agreed  to  be 
limited  to  $13,000,  or  to  any  amount,  and  show  that  they  amounted 
to  |19,000  and  upward. 

They  further  aver  that  in  January,  1888,  they  had  begun  said  ad- 
vances and  held  as  security  saidnote  and  another ;  that  the  planta- 
tion on  which  the  notes  were  secured  having  been  sold,  the  amount 
coming  on  said  notes  was  $4,176.75,  leaving  a  balance  of  $1,081.84; 
t^at  they  have  a  right  to  hold  said  $4,176.75. 

The  evidence  establishes  that  the  advances  made  by  the  defend- 
ants amounted  to  $25,904,  of  which  $24,823  were  reimbursed,  leaving 
unpaid  a  sum  of  $1,081. 

It  also  shows  that  the  defendants,  as  holders  of  the  pledged  notes, 
collected  $2,088.37  from  the  proceeds  of  the  judicial  sale. 

The  suit  is  for  that  sum,  with  interest  from  the  time  when  it  was 
paid,  and  the  judgment  of  the  lower  court  allowed  it. 

The  language  in  which  is  couched  the  written  instrument  acknowl- 
edging the  nature  and  extent  of  the  transaction  and  of  the  pledge, 
is  unambiguous.     It  is  as  plain  as  it  could  have  been  made. 

It  shows  that  plaintiff  agreed  to  secure,  by  pledging  the  note,  the 
defendants  to  the  extent  of  one -half  of  any  advance  to  be  made  by 
them,  to  the  plantation  owners,  for  carrying  it  on  in  1888,  over  and 
above  $10,000,  provided  the  surplus  would  not  exceed  $3,000. 
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It  is  impossible  to  give  to  the  terms  used  any  other  reasonable 
nieaning^  and  purport. 

The  offers  of  defendants  to  introduce  verbal  testimony  to  show  the 
circumstances  under  which  the  agreement  was  entered  into,  and  the 
intent  of  the  parties,  were  therefore  properly  rejected  by  the  lower 
court,  and  the  bills  of  exceptions  taken  to  the  ruling  do  not  avail. 

The  moment  that  the  $13,000  first  advanced  by  the  defendants  to 
the  plantation  owners  were  reimbursed,  the  contract  between  the 
plaintiff  and  them  ceased  to  have  any  further  vitality,  as  it  was  not 
a  continuing  contract,  but  simply  an  ancillary  agreement.  The  risk 
was  to  be  run  once,  and  once  only.  It  was  run  once,  with  impunity, 
and  the  convention  is  as  though  it  never  was.  The  obligations  of  a 
wirety  are  gtricti  juriSj  and  can  not  be  extended  beyond  the  intent 
and  meaning  of  the  contracting  parties. 

In  kindred  cases  similar  rulings  were  made.  Gerson  vs.  Hamilton, 
30  An.  740;  Bloom  vs.  Kern,  lb.  1263;  Nalle  et  al.  vs.  Dufour,  Man- 
ning's U.  C,  p.  377. 

It  is  a  well  recognized  principle  that  a  surety  can  not  be  held  under 
obligations  more  onerous  than  those  of  the  principal. 

^^  jussores  ita  obligari  non  possunt,  ut  plus  debant  quam  debet  is 
P^Tioobligantur.. 

The  code  is  formal  on  the  subject. 

Art.  3037,  R.  C.  C,  reads: 

*The  suretyship  *  *  can  not  be  contracted  under  more  onerous 
<>bligation8." 

It  is  evident  that,  had  suit  been  instituted  by  the  defendants,  under 
^^«  state  of  facts  disclosed  by  the  record,  against  the  plantation 
^^erB,  for  the  three  ^thousand  dollars  ($3,000)  of  advances  made 
them,  after  they  had  already  been  advanced  the  ten  thousand  dollars 
(110,000),  these,  on  pleading  payment,  would  have  been  exonerated, 
'o^  taking  as  true,  that  there  exists  a  balance  due  of  $1,088,  to  the 
<iefendant8,  it  is  not  a  balance  due  on  the  $3,000  advanced  under  the 
^fi^ement,  immediately  after  the  $10,000  had  been,  so  as  to  raise  the 
^tal  amount  to  $13,000;  but  a  balance  due  on  the  $12,904  which  were 
advanced  after  the  $13,000  had  been  disbursed.  Quite  clearly,  as  the 
o*>llgation  is  to  pay  should  the  debtor  fail  (R.  C.  C.  3046),  and  as  the 
plAutation  owners  have  paid  the  $3,000  loaned  them  in  excess  of  the 
W^jOOO,  it  follows  that  no  claim  under  any  form  lies  against  the 
'"'^ty  for  said  $3,000,or  any  part  thereof,  by  the  pledgees  of  the  note. 
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As  the  latter  have  collected  the  amount  accruing  on  that  security 
from  the  proceeds  of  the  judicial  sale,  they  are  bound  to  pay  the 
same  over  to  the  plaintiff. 

The  appeal  is  not  clearly  frivolous  and  damages  can  not  be  allowed. 

Judgment  affirmed. 


No.  10,438. 
Succession  of  Selina  D.  Bobb. 

A  subsequent  will,  showing  by  its  whole  tenor  that.it  was  intended  to  contain  all 
the  testamentary  dispositions  of  the  deceased,  revokes  a  prior  will  in  aio  far  as 
it  contains  dispositions  incompatible  with  those  contained  in  the  will  last  made. 

Parties  who  claimed,  as  residuary  legatees  under  the  will  last  made,  using  a  prior 
will  to  aid  in  a  construction  favorable  to  themselves,  and  are  defeated  in  tlieir 
contention,  will  be  estopped  by  the  decision  then  rendered  from  setting  up  the 
same  claims  under  the  prior  will,  which  they  cause  to  be  probated  after  the 
decision,  and  for  the  purpose  of  evading  its  effect. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ix     Rightor,  J. 


Henry  C.  Miller,  for  the  Appellees : 

A  »ubse«iuent  will,  plainly  manifesting  that  the  testatrix  intended  it  to  express  all 
her  testamentary  disposition,  revokes  a  prior  will.    Civil  Code,  Art.  1««. 

The  decision  of  this  court,  that  a  will  does  not  constitute  residuary  legatees,  will 
be  followed  when  a  prior  will  Is  presented  not  materially  differt»nt  from  the 
will,  the  subject  of  the  decision. 

When  parties  claiming  to  be  residuary  legatees  fleet  to  stand  on  a  later  will  of  the 
testatrix,  using  also  a  prior  will  to  sustain  their  demand,  a  decision  against 
them  Is  conclusive,  and  after  failing  on  the  later  will  they  will  not  be  permitted 
to  renew  the  same  demand,  based  on  the  prior  will,  especially  as  the  prior  will 
was  used  by  them  to  sustain  their  interpretation  of  the  subsequent  will.  The 
Judgment  of  this  court  that  they  are  not.  residuary  legatees  precludes  them 
innn  reviving  that  issue,  as  they  seek  to  do  in  this  case.  See  the  previcms 
decisions  of  this  court:  41  An,,  3d  number,  p.  247;  Civil  Code,  Art.  22S6;  Shaffer 
vs.  Scudday,  14  An.,  p.  5S2. 


Bayne,  Denigre  &  Bayne,  contra: 

"Posterior  testaments  which  do  not  in  an  express  manner  revoke  prior  ones,  annul 
in  the  latter  only  such  dispositions  therein  contained  as  are  incompatible  with 
the  new  ones  or  contraiy  to  them,  or  entirely  different."  C.  C.  16t«,  lA'ons  vs. 
Fisk,  1  An.  llep.  456;  C.  C.  1691,  Hollingshead  vs.  8turgis.  21  An.  462. 

"A  judgment  in  a  case  in  which  a  cause  of  action  was  not  set  forth,  because  it  had 
then  no  existence,  can  not  constitute  res  adjmUcata."  Pasley  vs.  McConnell,  40 
An.  61(1;  McCJaffrey  vs.  Benson,  40  x\n.  13. 
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"The  effect  of  the  jadiirnicnt  is  to  be  determined  by  tne  condition  of  niattern  exist- 
ing at  the  time,"  that  Is,  at  the  time  when  it  was  rendered.  Leraonler  vs. 
McClosky.  87  An.  Rep.  536;  Dennis  vs.  (iayle,  40  An.  288. 

The  will  of  11th  March,  ISW,  was  admitted  to  probate  after  this  court  had 
determined  that  the  will  of  December  15  recoKTiized  no  residuary  IcKatees,  and 
left  a  part  of  the  estate?  undisposed  of  by  that  will,  arid  the  controversy  now  is 
under  the  will  subsequently  probated,  and  as  to  the  disposition  made  by  it. 
The  plea  of  rrs  adjttdicata  has  no  application  to  this  controversy,  which  is 
between  different  parties  and  questions  not  heretofere  discussed.  Huyghc 
vsk  Brlnkman,*»4  An.  1179;  :«  An.  2*J8;  Davidson  vs.  New  Orleans,  32  An.  1249^ 
40  An.  13, 2^,  610. 


The  opinion  of  the  court  was  delivered  by 

PocHE,  J.  The  question  involved  in  this  controversy  grows  out  of 
the  decision  of  this  court  in  the  same  succession,  reported  in  the  41st 
of  our  Annuals,  page  247. 

In  that  case  the  main  question  under  discussion  involved  the 
proper  distribution  of  the  residuum  of  the  property  after  the  pay- 
ment of  debts  and  the  satisfaction  of  special  legacies,  under  the  will 
of  the  deceased,  dated  December  15,  1884. 

On  that  point  the  decision  of  the  court  was  to  the  effect  that  the 
residuum  of  the  estate  had  not  been  disposed  of  by  the  testatrix,  and 
that  it  should  go  to  her  heirs -at- law  in  equal  shares. 

On  the  part  of  Mrs.  Josephine  Hamilton  and  of  Mrs.  Lucie  E. 
^^er,  it  was  there  contended  that  under  a  proper  construction  of 
the  will  they  had  been  instituted  residuary  legatees,  and  that  as  such 
they  were  entitled  to  the  residuum  of  the  succession. 

Subsequently  to  the  rendition  of  our  judgment,  the  same  parties 
opposed  the  distribution  of  said  residuum  by  the  executor  under  the 
terms  of  our  decree,  on  the  ground  that  by  the  dispositions  of  a  will 
of  the  deceased,  of  date  March  11,  1884,  which  they  had  in  the 
meantime  caused  to  be  probated,  they  were  entitled,  as  residuary'' 
legatees,  to  the  balance  of  the  funds  in  the  hands  of  the  executor. 

Their  opposition  was  met  by  Mrs.  A.  H.  Crictton,  one  of  the  four 
heirs-at-law  of  the  deceased,  by : 

1-  An  exception  of  estoppel  by  res  judicata;  2.  In  the  alterna- 
tive, the  defence  that  the  will  of  the  11th  of  March,  1884,  in  so  far 
«fi  it  tended  to  institute  residuary  legatees,  had  been  revoked  by  the 
'rill  of  December  15,  1884,  which  had  been  probated,  and  had  been 
recognized  by  opponents  themselves  as  the  only  and  last  will  of  the 
deceased,  and  which  contained  no  such  disposition. 
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Opponents  prosecute  this  appeal  from  a  judgment  which  dismissed 

their  oppositions. 

I. 

By  agreement  between  the  parties  the  record  of  the  case  previously 
decided  by  this  court  is  made  part  of  the  transcript  in  the  present 
controversy. 

From  that  record  it  appears  that  the  will  of  March  11,  1884,  was 
offered  in  evidence  in  the  previous  case,  and  in  argument  here,  both 
in  brief  and  orally,  certain  dispositions  in  that  will  were  held  up  by 
opponent's  counsel  as  indicating  the  intention  of  the  testatrix  to  in- 
stitute the  then,  and  the  present,  opponents  as  her  residuary  legatees. 
And  in  determining  the  issue  then  tendered,  the  court  considered 
together  the  clauses  in  the  two  wills  which  were  set  up  by  opponents 
as  containing  the  intention  of  making  a  testamentary  disposition  of 
the  whole  estate. 

It  was  conceded  on  all  sides,  and  it  was  considered  by  the  court, 
that  the  clause  of  the  will  of  December  15,  1884,  which  was  the  main 
subject  of  discussion  in  our  opinion,  was  somewhat  ambiguous,  and 
hence  the  court  was  invited  and  requested  by  opponents'  counsel  to 
involve  the  meaning  of  the  corresponding  clause  in  the  will  of  March 
11,  1884,  as  a  guide  to  properly  interpret  the  will  of  the  testatrix 
touching  the  residuum  of  her  estate. 

The  argument  was  so  pointed  and  strenuous  that  any  doubt  on  the 
subject,  resulting  from  the  language  used  in  the  will  of  December, 
would  be  quickly  dispelled  by  reference  to  the  corresponding  clause 
in  the  will  of  March,  1884. 

Referring  to  that  clause,  opponents'  counsel  said  in  their  brief : 
^'This  language  is,  to  our  minds,  clear  and  in  accord  with  the  con- 
struction given  by  the  court  (a  qua) .  The  other  wills  made  by  Mrs. 
Bobb,  one  made  during  the  same  year,  and  the  other  made  a  year 
before,  substantially  agree  with  the  will  probated."     *     * 

Now,  this  assertion  is  either  true  in  law  and  in  fact,  or  the  corre- 
sponding clauses  in  the  wills  of  March,  and  of  December,  1884,  clashed 
with  each  other  on  the  subject  of  the  residuum  of  the  estate.  As 
stated,  both  wills  were  before  the  court,  and  both  were  construed  in 
the  decision  of  the  mooted  question.  If  the  clauses  of  the  respective 
wills  agree  on  the  subject,  the  decision  of  the  court  must  be  con- 
strued as  holding  that  the  residuum  was  not  disposed  of  by  either  will. 
If  they  clashed,  and  were  therefore  incompatible  or  entirely  different, 
the  decision  of  the  court  must  be  construed  as  meaning  that  the  dis- 
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poation  in  the  prior  will  had  been  revoked  by  the  disposition  on  the 
same  subject  contained  in  the  ^'posterior  testament."  O.  0.  1693. 
And  it  is  clear  that  under  either  horn  of  the  dilemma,  the  present 
opponents,  who  were  opponents  there,  contending  for  the  same  relief, 
invoked  under  the  posterior  testament,  propped  and  supported  by  an 
inyoked  construction  of  the  prior  will,  must  be  estopped  from  again 
presenting  the  identical  issue  for  judicial  determination. 

II. 

It  is  true  that  in  its  opinion  the  court  makes  no  reference  to  the 
Ittior  willy  and  restricts  the  discussion  to  the  posterior  or  last  testa- 
ment,  but  the  record  shows  that  both  wills  were  before  the  court,  and 
the  fact  is  that  in  dealing  exclusively  with  the  will  of  December  15, 
1884,  the  court  considered  that  as  the  sole  will  of  the  deceased,  and 
that  trom  its  whole  tenor  as  compared  with  the  previous  wills,  it  ap- 
peared clearly  to  have  been  intended  by  the  testatrix  to  have  been 
made  in  lieu,  and  to  have  been  substituted  in  the  place,  of  all  other 
and  prior  wills  made  by  her,  all  of  which  had  been  thus  and  thereby 
revoked  and  annulled. 

We  are  satisfied  from  an  inspection  of  all  the  proceedings  had  in 
this  SQOcession,  and  from  a  comparison  of  the  various  wills  with  each 
other,  that  such  is  the  case,  and  that  such  was  the  understanding  of 
•an  parties  from  the  incipiency  of  the  differences  and  troubles  which 
have  s^rown  out  of  this  succession.  Hence  it  was  that  these  opponents, 
wlule  they  offered  the  prior  wills  in  evidence  in  the  first  suit,  and 
nought  to  fortify  their  position,  by  means  of  such  wills  as  guides  for 
iionstractlon  of  the  last  will,  never  thought  of  seeking  to  probate  the 
will  of  March  11,  1884,  until  they  had  reaped  all  the  advantages  of 
special  legacies  from  the  posterior  testament,  and  until  it  had  been 
judicially  determined  that  they  could  not,  in  addition,  be  recognized 
as  residuary  legatees  tmder  its  terms. 

We  therefore  conclude  that  their  oppositions  were  properly  dis- 
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But  if,  in  the  same  petition,  the  pleader  cumulate*  a  demand  for  damages  against 
the  same  parties  for  an  injnnction  alleged  to  have  been  wrongfully  obtained,  he 
discloses  a  cause  of  action  by  alleging  that  the  plaintiff  In  Injunction  bad  volun- 
tarily abandoned  his  writ  and  had  discontinued  bis  action. 

The  voluntary  abandonment  of  an  injunction  has  the  same^legal  effect  hs  a  Judg- 
ment rendered  contrail ictorily,  and  decreeing  the  injunction  to  have  been 
wrongfully  obtained. 

APPEAL  from  the  Civil  District  Oomt  for  the  Parish  of  Orleans. 
King,  J. 

Branch  K,  Miller  for  Plaintiff  and  Appellant. 


T.  McC.  Hyman,  Assistant  City  Attorney,  for  Defendanta  and  Ap- 
pellees. 

T,  J.  Semmes  <£r  Legendre  and  Frank  N.  Butler  for  H.  Larqnie  and 
others,  Defendants  and  Appellees. 


Tne  opinion  of  the  court  was  delivered  by 

PocHi:,  J.  In  a  suit  for  ten  thousand  dollars  damages  against  the 
City  of  New  Orleans,  Henry  Larqnie,  John  Trisconi,  and  Pierre  Ader 
in  solido,  for  alleged  false  imprisonment  and  malicious  prosecution  of 
plaintiff  as  keeper  of  a  private  market,  his  action  was  dismissed  on 
the  ground  that  his  petition  disclosed  no  cause  of  action. 

Hence,  the  only  question  which  this  appeal  presents  is  one  of  law 
or  of  pleading.  His  petition  sets  forth  two  distinct  complaints.  One 
of  his  grounds  is,  that  he  was  prosecuted  before  a  recorder  and  sen- 
tenced by  the  latter  to  pay  numerous  fines  for  the  repeated  violation 
of  the  city  ordinance  which  prohibits  private  markets  within  a  radius 
of  six  squares  from  a  public  market. 

He  then  avers  that  on  appeal  to  this  court  the  several  judgmenta 
rendered  against  him  by  the  recorder  were  reversed  and  set  aside,  on 
the  ground  that  his  private  market  was  not  situated  within  the  pro- 
hibited distance  under  a  proper  construction  of  the  city  ordinance 
therein  sought  to  be  enforced. 

He  charges  that  the  numerous  affidavits  made  against  him  were  so 
made  under  the  special  authorization  and  direction  of  the  Mayor, 
therein  acting  at  the  instigation  and  in  the  interest  of  the  other  de- 
fendants, who  were  then  the  ^lessees  of  all  the  public  markets  of  the 
Citv  of  New  Orleans, 
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HIb  other  ground  of  complaint  is,  that  while  the  varions  prosecu- 
taons  above  mentioned  were  being  pressed  against  him,  the  City  of 
New  Orleans,  stIU  acting  at  the  instigation  and  in  the  interest  of  the 
aforesaid  lessees  of  the  pnblic  markets,  sued  ont  and  obtained  an  in- 
jTmction,  nnder  date  of  July  28,  1888,  restraining  him  from  carrying 
on  his  private  market  at  a  certain  designated  place,  on  the  ground 
.  that  the  same  was  within  six  squares  of  a  public  market.     And  that, 
notwithstanding  the  decision  of  this  court  by  which  it  had  been  set- 
tled that  his  market  was  not  within  the  prohibited  distance,  which 
dedaioB  became  final  on  January  7,  1889,  and  had  been  rendered  on 
December  17,  1888,  the  injtmction  thus  obtained  against  him  was 
nmintsined  in  force  until  February  15,  1889,  when  the  city  discon- 
tanned  its  suit. 

Plaintiff  finally  charges  that  during  the  pendency  of  the  injunction 
proceedings,  a  rule  was  taken  against  him  by  the  defendants  for  an 
alleged  disobedience  of  the  injunction  aforesaid,  in  consequence  of 
which  he  was  sentenced  to  imprisonment  for  ten  days,  and  actually 
locuteiated  for  six  days,  for  all  of  which  he  claims  damages  in  the 
aom  of  ten  thousand  dollars. 

I. 

In  testing  the  sufficiency  of  the  pleadings  in  an  action  for  damages 
growing  out  of  the  prosecution  of  Barthe  for  a  fine  or  imprisonment 
before  the  recorder,  we  find  it  settled  in  jurisprudence  that  malice 
^dwant  of  probable  cause  in  the  instigators  of  the  prosecution  are 
^•wntial  averments. 

"^oie  aUegations  are  contained  in  plaintiff's  petition,  but  in 
aTening  the  termination  of  the  prosecution  in  his  favor,  he  refers  to 
the  decision  rendered  in  the  case  in  his  favor  by  this  court,  which  is 
sported  in  the  41st  Annuals,  page  46. 

"^^^iniing  to  that  case  we  find  that  the  pivotal  issue  on  which  the 
<^aae  was  tried  was  as  to  the  mode  of  measuring  the  distance  within 
which  the  city  ordinance  prohibited  private  markets  from  a  public 
ma^et. 

On  the  part  of  the  city  and  of  the  lessees  of  the  public  markets, 
the  contention  was  that  the  distance  should  be  measured  on  an  air 
line,  whereas  Barthe,  the  defendant  therein,  and  plaintiff  here,  con- 
tended that  the  distance  was  to  be  measured  by  the  route  which 
persons  would  walk. 

His  contention  prevailed  and  the  case  went  in  his  favor. 
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But  the  point  nnder  discussion  involved  a  difference  of  opinion 
based  on  a  nice  distinction,  and  the  error  fonnd  against  the  city  and 
the  market  lessees,  did  not  implicate  them  with  malice,  or  prove 
that  they  had  no  probable  canse  for  the  prosecations  which  they  had 
instigated  against  Barthe,  as  an  offender  nnder  the  city  ordinance,  as 
they  erroneously,  but  honestly,  constmed  it. 

The  fact,  as  shown  by  that  decision,  that  the  members  of  this 
court,  entirely  disinterested,  divided  on  the  question,  is  a  very  sig- 
nificant suggestion  that  the  pros^utors,  like  the  dissenting  justices, 
were  not  actuated  by  malice,  or  acted  in  the  matter  of  the  prosecn* 
tion  without  probable  cause. 

In  the  case  of  Godfrey  vs.  Soniat,  33  An.,  page  915,  Uie  defend- 
ants were  sued  in  damages  for  a  malicious  prosecution.  It  was  in 
proof  that  Godfrey  had  been  acquitted  of  the  charge  brought  against 
him,  and  his  contention  was  that  his  discharge  was  proof  of  malice 
and  of  want  of  probable  cause,  but  this  court  held  otherwise,  and 
ruled  that  all  the  circumstances  nnder  which  the  charge  had  been 
made  should  be  considered  in  determining  the  issue  of  malice  vel 
non. 

In  that  case  the  following  rule  was  announced : 

'^The  mere  fact  that  the  accused,  under  a  criminal  prosecution,  has 
been  acquitted,  does  not  entitle  him  to  damages  against  the  prose- 
cutor; and  he  should  recover  none,  when  the  evidence  shows  that 
there  was  a  probable  cause  for  the  prosecution,  and  no  malice  on  the 
part  of  the  prosecutor." 

And  in  the  case  of  Plassan  vs.  Lottery  Company,  34  An.  246,  in 
which  the  decision  of  the  court  hinged  upon  similar  pleadings  and 
circumstances,  the  rule  was  aflSrmed  in  the  following  language : 

^'In  a  suit  for  damages  for  malicious  prosecution,  the  presumption 
of  want  of  probable  cause  flowing  from  the  acquittal  or  discharge, 
on  preliminary  examination,  of  the  accused  can  be  successfully  re- 
butted by  evidence  showing  that  the  party  provoking  the  prosecn- 
tion  acted  on  information  reasonably  calculated  to  cause  and  lead  a 
man  of  ordinary  caution  and  prudence  to  believe,  or  entertain  an 
honest  and  strong  suspicion  of  the  guilt  of  the  party  accused." 

For  the  purposes  of  this  discussion,  it  is  fair  and  proper  to  con- 
sider the  decision  invoked  by  plaintiff,  as  his  allegation  of  the 
termination  of  the  prosecution  in  his  favor,  as  forming  part  of  his 
pleadings.     And  from  that  decision,  as  one  of  his  allegations,  flows 
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the  conclusion  that  the  prosecution  is  not  alleged  to  have  been 
actuated  by  malice  or  instigated  without  probable  cause.  Heuce  we 
bold  that  the  complaint  on  that  branch  of  the  case  is  deficient  and 
that  it  can  not  be  the  legal  basis  of  a  claim  for  damages. 

II. 

But  the  same  principle  does  not  apply  to  or  control  that  part  of 
the  demand  which  is  predicated  on  the  damages  alleged  to  flow  from 
the  wrongful  issuance  of  the  injunction  against  Barthe. 

The  pivotal  allegation  on  that  branch  of  the  pleading^  is  that  the 
injunction  obtained  by  the  city  and  its  abettors  was  voluntarily 
abandoned,  and  its  suit  discontinued  on  its  own  motion. 

On  that  score  the  rule  is  firmly  imbedded  in  our  jurisprudence  to  the 
effect  that,  "the  dissolution  of  an  injunction  is  prima  facie  evidence 
that  damages  have  been  sustained''  by  the  defendant  in  injunction. 
Florence  vs.  Nixon,  3  La.  289;  Hudson  vs.  Plunkett,  4  La.  524; 
Whitehead  vs.  Tulane  et  al.,  11  An.  302. 

In  the  latter  case  the  ruling  was  as  follows : 

"In  an  injunction  suit,  where  there  is  judgment  of  non-suit  on  the 
plaintiff's  being  called  and  not  appearing,  the  injunction  bond  is 
forfeited." 

In  the  case  of  Conery  vs.  Coons,  33  An.  372,  the  following  rule 
was  adopted. 

*'The  dissolution  of  an  injunction  is  prima  facie  evidence  of  an  in- 
jvy  sustained  by  the  party  enjoined,  and  entitles  him  to  actual 
dama^."  gee  also  Barrymore  vs.  McFeely,  32  An.  1179 ;  Decoux 
▼8.  lieux,  33  An.  392;  Estopinal  vs.  Peyroux,  37  An.  477;  Wentz 
vs.  Bernard,  37  An.  636;  Canal  Company   vs.   Fouche,   38    An.  388. 

In  the  last  case  just  quoted  the  rule  was  formulated  thus : 

"The  dismissal  of  an  injunction  suit  on  an  exception  is  equivalent 
HI  law  to  a  judgment  decreeing  the  injunction  to  have  been  wrong- 
ly obtained." 

'^ An  action  in  damages  following  such  a  judgment,  by  the  defend- 
ants in  the  injunction  suit,  involves  but  one  question,  and  that  is  the 
quantum  of  damages  to  be  allowed." 

If  the  rule  applies  to  a  case  in  which  the  injunction  was  disposed  of . 
by  means  of  an  exception,  it  will  certainly,  and  with  greater  force, 
support  a  claim  for  damages  in  a  case  which  terminates  by  the  vol- 
untary abandonment  of  the  plaintiff  in  injunction.     His  action  can 
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be  reasonably  constraed  as  an  admission  or  confession  that  the  writ 
had  been  wrongfully  obtained. 

The  city  and  its  alleged  abettors  can  find  no  relief  in  this  branch  of 
the  case,  in  the  contention  that  our  decision  in  the  case  reported  in 
the  41st  An.  justifies  the  presumption  that  the  writ  was  not  ob- 
tained with  malice  or  without  probable  cause.  Even  if  the  rule 
could  apply  to  a  case  of  injunction,  which  seems  not  to  be  the  case 
under  our  weU  settled  jurisprudence,  it  appears  from  the  pleadings 
that  while  the  decision  in  question  was  rendered  on  the  17th  of  De- 
cember, 1888,  the  injunction  was  maintained  and  enforced  until  the 
15th  of  February,  1889. 

The  contention  of  appellees'  counsel,  that  the  inaction  of  the  city 
and  its  failure  to  shape  its  course  on  the  decision  of  this  court,  can 
not,  under  the  pleading^,  be  considered  as  elements  of  damages,  be- 
cause they  are  not  specially  alleged,  is  not  well  founded.  After  the  re- 
citals hereinabove  referred  to,  the  petition  contains  the  following 
averment : 

^'That  said  prosecutions  before  said  recorder,  and  all  the  proceed- 
ings relating  thereto,  said  suit  and  injunction,  said  imprisonment,  in 
loss  of  time,  loss  of  business,  distress  of  mind,  the  wanton  and  reck- 
less and  unlawful  and  malicious  invasion  and  violation  of  petitioner's 
rights^  have  caused  him  actual  damages  to  the  extent  of  $10,000." 
(Italics  are  our  own.) 

It  would  seem  that  the  fact  of  the  inaction  of  the  plaintiffs  in  in- 
junction, after  the  decision  of  this  court  which  radically  stripped 
their  injunction  of  all  possible  legality  or  justification,  is  the  most 
aggravating  circumstance  in  the  whole  proceedings,  and  it  must  be 
considered  as  the  strongest  cause  of  action  on  the  part  of  the  de- 
fendant in  injunction,  whose  business  continued  to  be  paralyzed  long 
after  the  rendition  of  a  judgment  by  the  court  of  last  resort  which 
had  settled  the  question  of  its  legal  and  legitimate  character. 

Our  conclusion  is  that  that  branch  of  the  demand  is  amply  sup- 
ported by  the  pleadings,  and  that  the  judgment  appealed  from  must 
be  amended  accordingly. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed  in  so  far  as  it  dismisses  plaintiff's  action 
for  damages  on  account  of  the  injunction  sued  out  against  him  by 
the  City  of  New  Orleans  and  the  other  defendants;  that  the  excep- 
tion of  no  cause  of  action  as  to  that  part  of  the  demand  be  overruled, 
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^<1  that  the  cause  be  remanded  for  trial  on  that  branch  of  the  case, 

^^  it  ig  further  ordered  that  the  judgment  appealed  from  be  affirmed 

^  ^  far  as  it  dismisses  plaintiff's  demand  for  damages  on  account  of 

®  Sieged  malicious  prosecutions  before  the  recorder.    Costs  of  ap- 

to  be  taxed  to  defendants  and  appellees,  all  other  costs  to  abide 

"^al  determination  of  the  cause. 


42      49 
No.    10,466.  49  1IT2| 

Thb  State  op  Louisiana  vs.  Moritz  Schuchabdt. 

Tlie  power  of  a  municipal  corporation  to  control  the  owners  of  property  in  the 
mode  or  manner  of  constructing  their  buildln^rs  within  certain  designated 
limits,  is  not  one  of  the  incidental  or  implied  powei-s  which  such  corporations 
may  exercise  in  the  absence  of  express  legislatlTc  authority. 

The  exercise  of  such  power  must  be  authorized  by  the  legislature,  either  by  special 
If^islation  or  by  means  of  a  charter,  which,  in  such  matters,  is  the  measure  of 
the  aathority  to  be  exercised. 

AlejfislatiTe  mandate,  authorizing  a  municipal  corporation  to  prevent  the  recon- 
stractlon  in  wood  of  old  buildings  within  certain  limits  does  not  Include  the 
mandate  to  prevent  the  repairing  with  shingles  the  roofs  of  buildings  originally 
covered  with  similar  buildings. 

Hence  a  prosecution  under  such  an  ordinance  can  not  be  maintained. 

APPEAL  from  the  Second  Recorder's  Court,  Parish  of  Orleans. 
^eux,  J. 

OBflcton  Hunt,  City  Attorney,  and  T.  McC,  Hyman,  Assistant  City 
Attorney,  for  Plaintiff  and  AppeUee. 


Sambola  <fe  Ducroa  for  Defendant  and  Appellant : 

•  «nnicipji  corporations  are  governments  of  limited  powers;  when  their  charter, 
*nich  ig  the  measure  of  their  authority,  enumerates  such  powers  in  a  clear  and 
"I'^^iniTocal  manner,  the  latter  of  t>he  law  conferring  such  powers  can  not  be 
'^'"•^garded  under  the  pretext  of  pursuing  its  spirit.  Cooley,  pp.  1»2, 195 ;  12  An. 
^:  Act  29 of  l«J2,  p.  21;  B.  C.  C.  l.H,  18;  1  Zaeharlaj,  p.  78. 

•  ^  !>*,  in  derogation  of  common  right,  can  not  be  extended  to  cases  not  coming 
'^'^liin  Its  clear  and  precise  import.    33  An.  68. 

^^^  ^'Ity  of  New  Orleans  Is  not  only  Impliedly,  but  expressly,  prohibited  by  law 
from  exercising  the  power  which  it  has  arrogated  to  Itself  in  this  ease.  Cooley, 
PP'9*,lM,a0O;  Bullard's  Dig.,  p.  106;  Act  of  1842,  p.  178;  Act  of  1870  (ext.  sess),  p. 
^'  Art  of  1882,  p.  21 ;  3.  X.  8.  191*;  5  X.  S.  r.2S,  575;  5  An.  122;  16  An.  3ril ;  24  An.  156. 

4 
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The  opinion  of  the  court  was  delivered  by 

PocH^,  J.  Defendant  appeals  from  a  sentence  to  a  fine  by  a 
recorder's  court  for  the  violation  of  a  city  ordinance,  which  was 
enxu^ted  in  1888,  for  the  purpose  of  establishing  fire  limits  for  the 
CMty  of  New  Orleans. 

The  section  of  the  ordinance  involved  in  the  case  reads  as  follows : 
'^  That  it  shall  not  be  lawful,  and  all  persons  are  forbidden,  to  increase 
or  add  to  the  dimensions  of  any  building  already  erected,  under  the 
pretence  of  repairing,  or  cause  the  same  to  be  done,  within  the  lim- 
its described  in  Sections  1,  2  and  4  of  this  ordinance,  or  to  repair  the 
roof  of  any  such  building,  or  cause  the  same  to  be  done,  except  by 
using  in  such  repairs  non- combustible  materials." 

The  charge  against  the  defendant  was  that,  in  July,  1889,  he  caused 
the  roof  of  a  house  which  he  owned  within  the  fire  limits  to  be 
repaired  with  shingles.  The  facts  aUeged  in  the  charge  were  sub- 
stantiated by  the  evidence,  which  showed  at  the  same  time  that  from 
the  date  of  its  original  construction  the  house,  which  was  a  frame 
building,  had  always  been  roofed  with  shingles.  The  point  made  in 
defence  is,  that  the  section  of  the  ordinance  herein  sought  to  be  en- 
forced is  ultra  vires  for  want  of  legislative  sanction  or  authority  in 
the  City  Council  to  enact  the  same. 

The  source  of  authority  invoked  by  the  City  Attorney  is  the  eighth 
paragraph  of  the  eighth  section  of  the  City  Charter,  known  as  Act 
No.  20  of  1882,  which  provides: 

**The  Council  shall  also  have  power  *  *  *  to  determine  within 
what  limit  wooden  buildings  shall  not  be  erected  and  to  prevent  the 
reconstruction  in  wood  of  old  buildings  within  such  limits." 

It  is  very  clear,  and  it  is  conceded  on  both  sides,  that  the  object  of 
this  legislation  is  to  do  away,  as  much  as  possible,  with  wooden 
buildings  in  that  portion  of  the  city  described  and  known  as  fire  lim- 
its, with  the  view  of  diminishing  the  danger  and  the  occurrence  of 
large  and  destructive  conflagrations. 

One  portion  of  the  paragraph  is  intended  to  prohibit  the  construc- 
tion, in  the  future,  of  wooden  buildings  within  certain  prescribed 
limits;  and  the  law  maker,  having  no  intention  to  delegate  the 
power  of  removing  or  demolishing  wooden  buildings  in  existence 
previous  to  the  adoption  of  such  an  ordinance,  contemplated,  by  the 
means  of  the  latter  portion  of  the  paragraph,  to  empower  the  City 
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Council  to  forbid  the  reconstruction  of  wooden  buildings  within  the 
limite  to  be  de8ig:nated  by  the  Council. 

But  the  question  presented  for  discussion  is,  whether  the  power 
conferred  by  the  latter  part  of  the  paragraph  includes  the  authority  to 
forbid  necessary  repairs  to  such  buildings  with  the  same  kind  of  ma- 
teri&lB  used  in  the  original  construction? 

If  repairs  and  reconstruction  were  synonymous  terms,  the  power 
would  undoubtedly  be  included. 

But  a  very  wide  difference  exists  between  the  meaning  of  the  two 
terms;  and  besides,  the  ordinance  does  not  only  forbid  the  repairs 
of  the  building,  but  even  of  a  portion  of  the  same.     In  the  legis- 
lative enactment  no  reference  is  made  to  repairs,  and  the  power 
therein  conferred  is  in  terms  restricted  to  the  prohibition  of  the 
^^cmstmction  of  a  former  wooden  building  with  the  same  or  similar 
materials.    The  recon4ftruction  of  a  building  presupposes  a  previous 
deatruction  or  demolition  of  such  building,  and  in  such  a  case  the 
operation  could  in  no  sense  be  deemed  or  said  to  be  a  repairing  of 
such  building,  for  the  repairing  of  a  building  must,  in  the  very  nature 
of  things,  presuppose  the  contemporaneous  existence  of  the  building. 
Hence  it   follows  that  the  sole  object  contemplated  by  the  law 
n*aker  waa  to  authorize  the  City  Council  to  prohibit  the  reconstruc- 
tion in  wood,  within  the  limits  to  be  by  it  prescribed,  of  buildings 
originaUy  built  of  wood,  and  existing  as  such  at  the  date  of  the  ordi- 
nance, but  which  might  subsequently  be  destroyed  by  fire  or  other- 
^"8«i  OP  which  might  thereafter  be  demolished  by  the  owners.     But 
^ting  under  that  legislative  mandate,  which  avowedly  was  its  only 
authority  in  the  premises,  the  council  went  a  great  step  further  and 
»t  proposed  to  forbid  the  repairing  of  the  roofs  of  such  buildings, 
except  by  using  in  such  repairs  non- combustible  materials.     Hence 
<^ame  the  present  prosecution  of  this  defendant  for  having  replaced 
on  the  roof  of  his  building  old  shingles  by  new  ones.     Evidently  the 
^nger  from  fire  was  not  increased  by  that  operation,  and  therefore 
rt  can  not  be  argued  that  he  acted  in  violation  of  either  the  spirit  or 
the  letter  of  the  statute,  from  which  the  city  could  derive  its  sole 
power  in  the  premises. 

It  is  therefore  clear  that  the  prohibition  contained  in  the  city  ordi- 
nance was  not  contemplated  by  the  law  maker,  as  it  is  greater  than, 
and  materially  different  from,  the  only  power  or  authority  which  he 
intended  to  delegate  or  confer. 
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Xow.  the  power  in  a  municipml  ccfrponHon  to  control  the  owners 
of  property  witlun  its  linutB  In  nsing  or  bnfkHng  their  property  in 
a  manner  different  from  their  inclination,  desire  or  convenience, 
can  not  be  ranked  among  the  implied  and  incidental  powers  which 
soch  corporations  may  exercise  in  the  absence  of  express  legislative 
mandates.  It  is  a  nsefnl  power,  presomably  necessary  to  provide  for 
the  greatest  good  of  the  greatest  number,  but  it  is,  at  the  same  time, 
a  power  in  derogation  of  common  right,  and  unless  it  be  expressly 
conferred,  it  will  never  be  presumed  to  exist.  Succession  of  Irwin, 
33  An.  68,  and  authorities  therein  cited. 

^* Except  as  to  incidental  power,  and  which  need  not  be,  though 
they  usually  are,  mentioned  in  the  charter,  the  charter  itself,  is  the 
measure  of  the  authority  to  be  exercised,  and  the  general  disposition 
of  the  courts  in  this  country  has  been  to  confine  municipalities 
within  the  limits  that  a  strict  construction  of  the  grants  of  powers  in 
their  charters  wiU  assign  to  them,  thus  applying  substantially  the 
same  rule  that  is  applied  to  charters  of  private  corporations." 
Cooley's  Con.  Lim.,  4th  ed.,  p.  235. 

We  conclude,  and  we  therefore  hold,  that  so  much  of  the  ordinance 
under  consideration  as  is  intended  to  prohibit  the  owner  of  a  wooden 
building  within  the  fire  limits  of  the  city  from  repairing  the  roof 
thereof  with  the  same  materials  with  which  it  was  covered  at  the 
date  of  the  passage  of  the  ordinance  is  null  and  void,  as  being  ultra 
xires,  and  hence  that  it  can  not  be  enforced  by  the  courts. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled, avoided  and  reversed,  and  that  the  charge  propounded  against 
the  defendant  be  dismissed  at  the  costs  of  the  city  in  both  courts. 


^?^^^'  No.  10,449. 


jame8  p.    guinault  v8.   l0ui8ville  and   nashville   railroad 

Company. 

I'luliTtlH*  Koinoval  of  Causes  Act.  the  riKlit  of  rfini)val  Is  deteniiliiecl  on  the  face 
of  the  petition,  a»  matt«'r  of  law.  The  factM  alleged  are  taken  as  true  and  can 
not  be  contested  in  the  State  Court.  If  disputed,  their  truth  may  he  put  at  Issue 
in  the  riiited  Stati'S  Court  on  a  motion  to  remand. 

Tlie  Ihw  do«'S  not  provide  for  verification  of  the  application  by  affidavit.  Perhaps 
alTldavit  is  unnecessary,  but,  if  otherwise,  the  affidavit  of  the  attorney  for  a 
fnrelKn  corporation  Is  sufltcient. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


W.  E.  Murphy  for  Plaintiff  and  Appellant : 

.  No  corporation  haa  a  right  to  exercise  corporate  powers  In  the  State  of 
Luuifliana,  or  operate  a  railroad  therein,  without  authority  from  the  State,  and 
without  establishing  a  dom.cil  therein.  Acts  1867,  p.  61 ;  R.  8.,  p.  144,  See.  74!);  Act 
38  of  1877,  p.  48. 

!.  Answers  to  subpcenas  duces  tecum  must  be  made  by  the  parties  to  whom  tln^y 
are  directed,  and  when  evasive'or  not  direct  and  responsive  to  the  demand, 
will  be  talccn  as  confessed.  C.  P.  Art.  140,  47H;  Mills  vs.  Fellows,  80  An.  »^4; 
Columbia  Fire  Co.  Xo.  5  vs.  Purcell  et  als.;  25  An.  284;  Murison  &  Co.  vs.  Butler, 
18  An.  197,  aOO. 


Bapie,  Denegre  &  Bayne  for  Defendant  and  Appellee : 

The  Judge  of  the  court  a  qua  granted  the  removal  of  the  cause  upon  the  petition, 
showing  that  defendant  corporation  was  created  under  the  laws  of  Kentucky 
and  a  citizen  of  that  State.    It  does  business  here  as  other  foreign  corporations 
conformably  to  the  Constitution  (Art.  236)  and  laws  of  this  8tate.    It  concedes 
that  it  WHS  properly  sued  in  this  State.    What  it  asks  Is,  that  being'sued  here  it 
ffitty  avail  itself  of  the  privilege  it  has  under  an  act  of  Congress  (as  a  corpora- 
tion of  Kentucky),  and  remove  It  into   another  court  exercising  Jurisdiction 
vithin  the  State.    Railroad  Company  vs.  Koontz,  10  U.  8.  p.   10:  Goodlet  vs. 
liOQlsville  and  Nashville  Railroad  Company,  122  U.  iS.  .SUl;  Garrett  vs.  Roiincr. 
30  An.  l.'MG;  Penn  Company  vs.  Railroad,  118  U.  S.  296;  Davis  vs.  Montgomery,  :¥\ 
•\n.  874. 
The  petition  wjis  verified  by  the  affidavit  of  the  attorncy.s  of  defendants,  though 
such  verification  was  not  necessary.    C'onnor  vs.  Scott,  4  Dillon  342;  Hauaer  vs, 
t'layton,  3  Wood  273. 
Al]  rijfiit  of  removal  is  determined  upon  the  petition,  and  the  ciuestion  is  presented 
**apure  question  of  law,  and  that  is,  whether,  admitting  the  facts  stated  in 
'*H*  petition  for  removal  to  be  true,  it  appears  on  the  face  of  the  record  which 
''u-iudes  the  petition,  and  pleadings,  and  prfK;eedings,  down  to  that  time  that 
**>t'  pHitioncr  is  entitled  to  the  removal,  and  if  so,  it  takes  effect  from  tlie  tiling 
^»f  the  petition.    Burlington  Railway  vs.  Dunn,  122  U.  S.  517. 


'^e  opinion  of  the  court  was  delivered  by 

^^liNER,  J.     In  May  last  this  ease  was  before  us  on  appeal  from 
*^  order  of  removal  to  the  United  States  Circuit  Court.     We  then 
^ouixd  the  application  for  removal  defective  in  that  it  did  not  aflBrm- 
atively  contradict  the  allegation  in  the  original  petition  of  plaintiff 
^  the  effect  that  defendant  was  a  citizen  of  and  domiciled  in  the 
^^  of  Louisiana,  and  we,  therefore,  reversed  the  order  and  re- 
manded the  cause,  reserving  to  defendant  the  right  to  remedy  this 
detect. 
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Defendant  thereupon  filed  a  new  petition  for  removal,  wherein  it 
is  alleged  not  only  that  it  is  a  citizen  of  Kentucky,  but  that  it  is  not 
a  citizen  of  Louisiana  and  has  no  domicil  therein.  On  this  petition, 
the  judge  a  quo  granted  a  new  order  of  removal,  from  which  the 
present  appeal  is  taken. 

The  fact  that  under  the  laws  of  this  State,  defendant  has  ap- 
pointed a  resident  agent  upon  whom  process  may  be  served,  does  not 
affect  the  question  of  its  domicil  and  citizenship.  We  considered 
and  determined  this  point  very  recently  in  the  case  of  Barber 
Asphalt  Co.  vs.  City,  not  reported. 

The  same  point  as  applicable  to  the  Removal  of  Causes  has  been 
repeatedly  adjudicated  by  the  Federal  Supreme  Court.  R.  R.  Co.  vs. 
Koontz,  104  U.  S.,  p.  10;  Goodlett  vs.  R.  R.  Co.  122  U.  S.,  p.  391. 

The  right  of  removal  is  determined  on  the  face  of  the  application, 
as  matter  of  law.  The  facts  alleged  must  be  accepted,  pro  hoc  vice, 
as  true  They  can  not  be  contested  in  the  State  Court.  If  they  are 
disputed,  the  United  States  Court,  to  which  the  cause  is  removed,  is 
the  proper  forum  to  settle  the  controversy,  where  the  truth  of  the 
facts  may  be  put  at  issue  on  a  motion  to  remand.  Burlington  vs. 
Dunn,  122  U.  S.  517. 

The  application  and  bond  complied  with  all  requirements  of  the 
law,  and  the  judge  a  quo  performed  his  simple  duty  in  granting  the 
order  of  removal. 

The  objection  that  the  petition  for  removal  is  only  verified  by  the 
affidavit  of  counsel  has  no  force.  The  law  does  not  provide  specifi- 
cally for  any  verification  by  affidavit ;  and  if  affidavit  be  essential,  in 
absence  of  any  provision  to  the  contrary,  the  authority  of  the  at- 
torney to  make  it  would  be  presumed  and  held  sufficient. 

Judgment  affirmed. 


No.  10,466. 

g  jjI^I      The  State  ex  rel.  Gbrvais  Leche,  District  Attorney,  bt  al., 

vs.  O.  V.  Wagoner,  Sheriff. 

1.  A  suit  brougUt  by  a  district  attorney  on  the  relation  of  the  State  against  a  sheriff. 
In  pursuanee  of  the  provisions  of  Articles  196,200  and  201  of  the  Constitution 
for  his  removal  from  office,  is  triable  by  a  jury  to  be  drawn  in  conformity  with 
the  provisions  of  Act  ia5  of  1880.  In  such  case  the  renire  is  not  required  to  be 
drawn  more  than  thirty  days  before  the  term  of  court,  and  no  advertisement 
thereof  is  required. 
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!.    Documents  annexed  to  and  made  part  thereof  may  be  examined  for  the  pur- 
pose of  aiicertainin^  the  true  import  and  mt^anin^  of  the  languaKC^  of  the  petition. 
L    This  court  has  not  the  power,  and  still  less  the  inclination,  to  interfere  with  the 
policy  and  re^rulations  of  inferior  courts,  unless  they  be  manifestly  contrary  to 
law  and  lead  to  gross  injustice. 
u    In  detenniniuK  the  rightfulness  or  propriety  of  the  ruling  of  a  judge  of  the 
lower  court  in  disallowing  a  change  of  venue  in  a  civil  suit,  the  rule  is  much  the 
same  as  in  a  criminal  case :  and  the  question  here  is,  whether  the  judge  properly 
exercised  his  discretion  in  the  premises. 
i.    Like  the  question  of  practice  in  reference  to  the  fixing  of  causes  for  trial,  much 
di!*cretion  is  rested  in  tlie  judge  who  presides  at  the  trial,  in  relation  to  grant- 
ing delay  to  one  of  the  litigants  for  the  purpose  of  taking  the  depositions  of 
witnesses  who  rt^side  beyond  the  limits  of  the  State.    Certain  it  is,  that  he  is 
fully  authorized  to  re<|uire  a  strict  observance  of  the  forms  established  by  the 
Code  of  I*ractice,  as  preliminary  and  prerequisite  thereto. 
ft.    In  such  a  suit  as  this,  the  State  is  not  required  to  pay  any  cost,  and  can  not  be 

retiuircHl  to  ntake  a  deposit  of  $12,  **  jury  costs,"  as  required  by  Act  44  of  IS77. 
T.    It  is  an  act  of  extortion  or  oppression  in  office,  on  the  part  of  a  sheriff,  to  de- 
mand and  recover  from  an  accused  person  in  custody  the  sum  of  one  dollar  In 
cash,  as  a  condition  precedent  to  his  release  on  an  appearance  bond,  and  In 
advance  of  any  trial,  conviction  and  sentence  to  pay  costs. 
K   The  law  requires  that  a  sheriff,  as  ex  officio  tax  collector  in  a  country  parish, 
shall  advertise  for  sale  the  consolidated  delinquent  list  under  one  form,  all  of  the 
Immovable  property  on  which  taxes  are  due,  the  property  to  be  sold  in  alpha- 
betical ortler,  and  the  sales  to  be  continued  from  day  to  day  until  completed. 
Heid:  that  in  case  any  officer  ignores  these  provisions  of  the  revenue  law 
and  advertises  each  piece  of  property  separately  and  in  larger  type  than  such 
as  the  law  requires,  in  a  newspaper  which  he  personally  owns,  he  is  guilty  of 
extortion  and  oppression  in  office  in  the  sense  of  the  Constitution. 

APPEAL  from  the  Twenty-Sixth  District  Court,  Parish  of  Jeiferson. 
R08t,J. 

Walter  H,  Rogers,  Attorney  General,  Oervaia  Leche,  District  Attor- 
ney, and  Chretien  &  Suthon,  for  the  Relators  and  Appellees : 

1-  On  an  exception  of  no  cause  of  action  and  vagueness,  documents  annexed  to 
the  petition  must  be  considered.    27  An.  224 ;  ?»  An.  1148. 

2-  On  motion  to  quash  venire  for  any  irregularity,  fraud  or  irreparable  injury 
mast  be  alleged  and  proved.  U  An.  118 ;  Act  1877,  No.  44,  Sec.  10 ;  .'W  An.  1414 ;  38 
An.  460. 

3-  The  fact  that  there  are  names  of  persons  disqualified  in  the  venire  box  will  not 
vitiate  the  drawing.    32  An.  34. 

<•  In  suits  under  Article  200,  Constitution  of  1879,  the  method  of  drawing  and  sum- 
moning special  jury  is  pointed  out  by  Section  4  of  Act  l.'io  of  1880— exclusively  of 
the  general  jury  law. 

5.  The  admission  of  one  party  that  absent  witnesses  of  the  other  party,  if  present, 
vould  swear  to  whatever  facts  the  latter  wishes  to  prove  by  them,  is  sufficient 
to  prevent  a  continuance.    C.  P.  466;  24  An.  231 ;  31  An.  44. 

6-  Applications  for  change  of  venue  are  largely  in  the  discretion  of  the  lowrr 
judge.    .38  An.  460. 
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The  prejudice  against  defendant  should  be  shown  to  be  general  throughout  the 
parish.    H8  An.  460. 

Merits. 

In  country  parishes,  sheriff  is  the  keeper  of  the  parish  jail.  K.  8.  8541.  He  is 
entitled  to  no  extra  fees  for  a  jailor,  (^onst.  1879,  Art.  11.  Wilful  refusal  to  pro- 
vide one  is  non-feasance. 

The  sheriff  can  not  occupy  any  position  of  protit  under  the  police  jury.  Act. 
1884,  p.  135. 

The  sheriff  can  not  charge  a  fee  of  one  dollar  in  taking  bond  of  a  person  accused. 
Const,  of  1879,  Art.  119;  37  An.  788.    To  do  so  is  extortion. 

Ignorance  of  law,  and  lack  of  criminal  intent  will  not  avail  a  public  officer  when 
inpeached.    C.  C.  Art.  7 ;  39  An.  160, 169. 
Extortion  defined  by  statute.    Act.  57  of  1888. 

To  collect  delinquent  taxes  from  some,  without  payment  of  interest,  and  to 
remit  Interest  for  others,  is  favoritism.  The  interest  on  a  tax  is  practically  part 
of  the  tax  itself.    33  An.  1039. 

No  one  can  remit  taxes  except  the  'Legislature,  and  that  only  in  certain  cases. 
Const.  1879,  Art.  212. 

Interest  is  due  upon  all  taxes  when  delinquent— parish  as  well  as  8tate. 
The  law  does  not  distinguish.     Act  of  1888,  No.  85,  Sec.  84. 

The  law  requires  tax  advertisements  of  immovable  property  to  be  undcrr  one 
form  and  iu  nonpareil  type.    Act  85  of  1888,  Sec.  53. 

Advice  of  counsel  is  no  defence  in  an  action  of  this  kind,  as  corrupt  intent  is 
not  sacramental.    39  An.  160. 

A  tax  collector  who  fail's  to  make  monthly,  quarterly  and  yearly  settlements 
with  police  jury  is  guilty  of  non-feasance.  Act  No.  85  of  1888,  Sec.  78.  See  Acts 
of  1886. 


Gu8,  A.  Breaux  and  St,  M.  Berault  for  Defendant  and  Appellant: 

Kxception  to  venire. 

Jury  must  be  drawn  according  to  Act  of  1877,  Sec.  4,  p.  56. 

Act  of  1880  can  only  authorize  waiver  of  formalities  when  jury  is  drawn  in  term 
time. 

Complete  jury  according  to  order  of  court  mUst  be  drawn  and  summoned  when 
presented  to  court  on  first  day  of  term ;  otherwise  it  is  illegal.  State  vs.  Smith, 
M)  An.  467. 

Change  of  venue  must  be  granted  in  civil  cases  where  prejudice  is  shown  so  as 
to  prevent  fair  trial;  nor  is  it  necessary  that  the  prejudice  should  exist  all  over 
the  parish. 

A  party  making  an  affidavit  of  materiality  of  testimony  simply,  absence  of  wit- 
ness from  State,  entitled  to  a  commission.  C.  P.  436;  Act  of  1826,  Sec.  11,  p.  171. 
Barlleld  vs.  Hewlet,  4  L.  119.    Shaell  vs  Rightor,  4  Rob.  59. 

Defendant  could  not  be  forced  to  trial  on  Friday,  July  5.  Case  was  not  fixed. 
Default  set  aside  is  as  if  never  taken.  Rule  3  of  court.  Magee  vs.  Dunbar,  10 
L.  550. 

Jury  costs  in  civil  cases  must  be  deposited  before  court  can  order  jury.  Act  of 
1875<,  Sec.  9,  p.  58. 

Case  can  not  be  tried  without  sheriff  or  acting  sheriff  pointed  out;  where  either 
are  present  and  able  to  perform  duties,  the  court  is  without  power  to  appoint  a 
special  sheriff.    Sees.  662,  3565,  3556 ;  C.  P.  772. 
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I 

The  opinion  of  the  court  waa  delivered  by 

Watkins,  J.  Under  the  authority  of  Articles  196,  200  and  201  of 
the  Constitution,  the  District  Attorney  of  the  Twenty-sixth  Judicial 
District  instituted  this  suit  against  the  respondent  as  Sheriff  of  the 
Parish  of  Jefferson,  one  of  the  parishes  composing  that  district,  for 
hiB  amotion  or  removal  from  office. 

On  the  authority  of  Act  135  of  1880,  the  plaintiff  prayed  that  a 
special  jury  be  ordered  to  try  the  case,  and  the  jury  selected  re- 
turned a  verdict  in  favor  of  the  relator,  and  from  a  judgment  of 
removal  the  respondent  has  appealed. 

Preliminar}-  to  the  discussion  of  the  various  charges  that  are  pre- 
ferred against  the  respondent,  there  are  several  alleged  irregularities 
in  the  proceedings  which  must  be  considered. 

I. 

The  respondent's  counsel  excepted  to  and  moved  to  quash  the 
ventre  on  the  grounds:  (1)  That  the  Jury  Commissioners  did  not 
examine  and  revise  the  original  venire  list,  and  strike  therefrom  the 
names  as  required  by  law,  but  that  such  revision  was  made  by  per- 
sons who  are  unauthorized  by  law ;  (2)  that  the  venire  was  drawn 
within  thirty  days  of  the  term  at  which  the  jurors  were  to  serve,  and 
was  not  advertised  in  the  official  journal  as  required  by  law  *,  (3) 
that  no  list  of  the  jury  was  made  by  the  clerk  and  handed  to  the 
sheriff  to  be  served ;  (4)  that  all  of  the  officers  appointed  by  law, 
and  citizens  appointed  by  the  court  did  not  participate  in  drawing 
the  venire. 

This  suit  was  filed  on  the  13th  of  June,  1889,  and  a  regular  non 
jury  term  of  the  court  convened  on  the  24th  of  that  month,  and  on 
that  day  tha  respondent's  motion  to  quash  the  venire  was  filed.  The 
law  provides  that  **  in  case  either  party  prays  for  a  jury  during  a 
term  for  which  no  jury  has  been  drawn  *  *  the  court  shall  at 
once,  order  the  Jury  Commissioners  to  draw  *  *  a  special  jury 
•  *  to  try  the  case,  if  either  party  require  it.  *  *  In  all  cases, 
where  a  special  jury  is  ordered,  the  judge  shall  order  the  drawing  of 
thirty  qualified  jurors,  who  shall  be  summoned  by  service  of  notice 
in  the  usual  form."     Section  4,  of  Act  135  of  1880. 

In  exact  compliance  with  that  statute,  the  judge  a  quo  made  an 
order  for  the  summoning  of  a  special  jury  of  thirty  qualified  jurors. 
This  order  was  made  on  the  day  the  suit  was  filed,   and  the  Jury 
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CommiBsioners  assembled  on  the  18th   of  June  following  and  revised 

the  jury  lists,  and  selected  therefrom  the  requsite  number  of  names 

and  placed  them  upon  separate  slips  of  paper,  and  deposited  them 

in  a  box,  and  thirty  names  were  drawn  therefrom  and  listed,  and  the 

list  constituted  the  special  venire  in  question.     It  is  quite  true  that 

only  twenty -six  persons  answered  to  their  names  when  called  on  the 

day  the  court  first  convened,  and  that  one  was  not  summoned,  but 

neither  the  validity  or  legality  of  the  venire  were  effected  thereby. 
Under  such  circumstances  the  special  jury  is  not  required  to  be 

drawn  more  than  thirty  days  before  the  term  of  court  convenes,  and 
no  advertisement  is  required. 

There  was  no  irregularity  or  illegality  in  the  drawing  or  the  com- 
position of  the  jury. 

11. 

The  petition,  taken  in  connection  with  the  annexed  documents, 
state  the  charges  fully,  and  a  cause  of  action  is  set  out. 

III. 

Counsel  make  serious  complaint  of  the  judge's  ruling  in  regard  to 
fixing  the  case  for  trial.  We  can  discover  no  impropriety  in  the  acts 
Df  the  judge  in  this  particular,  or  any  possible  injury  the  respondent 
has  suffered,  on  account  of  such  alleged  errors.  The  judge  was 
fully  authorized  and  empowered  to  enact  rules  of  proceeding  in  his 
court.     C.  P.  146. 

As  our  predecessors  very  justly  obsei«ved  in  Green  vs.  Dakin,  15 
La.  162,  we  may  properly  reiterate  here : 

**We  have  not  the  power,  and  still  less  the  inclination,  to  interfere 
with  the  police  and  regulations  of  inferior  courts  unless  they    be 
manifestly  contrary  to  law  and  lead  to  gross  injustice." 
•  This  is  not  the  case  in  this  instance. 

IV. 

Respondent  made  an  application  for  a  change  of  venue  on  the 
ground  that  he  could  not  expect  to  obtain  a  fair  trial  in  the  parish  of 
Jefferson,  where  the  suit  was  pending,  *  ^because  of  prejudice  exist- 
ing in  the  public  mind."     R.  S.  Sec.  3903. 

Under  the  evidence  in  the  record  we  do  not  feel  justified  in  inter- 
fering with  the  judge's  discretion. 
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V. 

On  the  5th  of  July,  the  respondent  filed  an  affidavit  stating  that 
one  Wilson,  who  was  at  that  time  in  Chicago,  Illinois,  was  an  im- 
portant witness  and  that  his  testimony  was  material  and  indispens- 
able to  his  defence ;  and  that  said  Wilson  left  the  parish  of  Jefferson 
prior  to  the  institation  of  this  suit.  It  further  stated  that  the  testi- 
mony of  one  Bates,  who  resided  in  the  parish  of  East  Baton  Rouge, 
was  material  and  indispensable  for  his  defence.  On  this  affidavit 
the  respondent's  counsel  requested  the  issuance  of  appropriate 
<K>mmi8Sions  to  have  the  testimony  of  said  witnesses  taken,  under 
the  provisions  of  0.  P.  436  and  437.  This  application  was  refused 
by  the  court  because  the  motion  and  affidavit  were  not  prepared  as 
the  law  requires,  nor  within  the  delay  fixed  by  law. 

Article  436  of  the  Code  of  Practice  provides  that  "when  the  wit- 
ness intended  to  be  examined  lives  out  of  the  State,  it  shall  be  suffi- 
cient for  the  party  wishing  to  take  his  testimony  to  apply  to  the 
judge  having  jurisdiction  of  the  cause,  and  swear  to  the  materiality 
of  the  testimony." 

This  article  must  be  construed  with  the  succeeding  articles,  one 
of  which  provides  that  "commissions  must  be  accompanied  with  the 
interrogatories,"  and  must  be  notified  to  the  adverse  party.  C. 
P.  488. 

This  was  not  done  in  this  case.  But  the  circumstances  under 
which  this  application  was  made  were  peculiar  and  exceptional,  as 
will  readily  appear  from  what  has  already  been  said  in  this  opinion, 
and  many  of  them  are  set  out  by  the  judge  a  quo  in  his  reasons  for 
refusing  it.  Like  the  qaestion  of  practice,  in  reference  to  the  fixing 
of  caoses  for  trial,  much  discretion  is  vested  in  the  judge  who  pre- 
sides at  the  triaL  Indeed,  the  Code  of  Practice  provides  that  "when 
either  the  plaintiff  or  the  defendant  has  witnesses  whom  he  wishes 
to  be  heard  in  support  of  his  claims,  he  must  cause  the  testimony  of 
such  witnesses  to  be  taken  in  writing,  to  be  read  in  evidence  on  the 
trial  of  the  cause^  pursuant  to  the  rules  of  the  respective  courts." 
€.  P.  424. 

It  is  not  pretended  that  the  application  was  made  in  pursuance  of 
C.  P.  4d5;  and  it  could  not  have  been,  because  it  is  distinctly  stated 
that  one  of  the  witnesses  resided  in  Baton  Rouge,  and  the  other 
▼eot  to  Chicago  before  the  miit  was  filed;  and  it  does  not  appear  that 
either  party  had  ever  been  summoned. 
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The  raling  of  the  judge  was  clearly  correct. 

The  application  having  been  refused,  the  defendant's  counsel  pre- 
pared and  tendered  another  application,  in  which  the  substance  of 
the  testimony  of  those  witnesses  was  given ;  and  time  was  demanded 
to  take  the  evidence.  In  the  exercise  of  a  legal  right,  the  relator's 
counsel  made  and  filed  an  admission  that  if  the  witnesses  named 
were  present  in  open  court  they  would  swear  to  the  facts  enumer- 
ated ;  and  it  was  the  duty  of  the  court  forthwith  to  proceed  with  the 
trial  as  if  such  witnesses  had  been  examined.     C.  P.  466. 

The  defendant  has  no  ground  of  complaint  on  this  score. 

VI. 

Complaint  is  made  that  neither  the  relator  nor  the  petildoning  citi- 
zens made  a  deposit  of  the  $12  ''jury  costs"  with  the  clerk  of  the 
court,  as  is  required  by  Sec.  9  of  Act  44  of  1877,  and  that  the  jury 
was  illegally  ordered  without  such  deposit.  That  act  is  the  general 
jury  law  in  force,  and  we  have  already  decided  that  Sec.  4  of  Act 
135  of  1830  controlled  the  drawing  of  the  jury  in  this  case,  and  that 
statute  contains  no  provision  similar  to  the  general  jury  law  on  that 
subjec  t.  It  is  a  noteworthy  fact  that  the  law  makes  no  provision  for 
the  payment  of  any  costs  by  the  State  in  such  a  case  as  this.  The 
stat'.ite  regulating  the  modus  operandi  in  such  suits  as  this  declares 
'*that  if  judgment  in  such  suits  be  rendered  against  the  defendant  he 
shall  be  condemned  to  pay  all  costs,  and  if  judgment  be  rendered 
in  his  favor,  the  citizens  at  whose  request  the  suit  was  brought  shall 
be  condemned  iointly  and  in  aolido  to  pay  all  costs."  Sec.  10  of 
Act  186  of  1880. 

This  is  substantially  the  same  provision  as  that  of  Sec.  7  of  Act 
122  of  1880,  in  relation  to  the  trial  of  such  of  this  class  of  cases  as 
may  be  tried  in  this  court  originally ;  and  we  have  decided  that  the 
State  could  not  be  held,  by  a  judgment  of  this  court,  amenable  for 
the  cost  of  such  a  proceeding,  in  any  court,  as  the  law  now  stand?. 
State  ex  reL  Attorney  General  vs.  Lazarus,  Judge,  40  An.  856. 

VII. 

There  are  several  minor  questions  of  like  charact-er  which  are  dis- 
cussed in  the  respondent's  counsel's  brief,  and  pressed  upon  our  at- 
tention in  oral  argument;  but  as  an  examination  and  decision  of 
them  can  not  affect  the  issues  .before  us,  we  pa«8  them  over  without 
discussion. 
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After  giving  patient  and  careful  consideration  to  the  various  tech- 
nical pleas  that  were  interposed  in  behalf  of  the  respondent,  we 
have  at  last  reached  the  merits  of  this  case. 

The  cha^^s  preferred  i^^inst  the  respondent  are  thirteen  in  num- 
ber, consisting  of  a  great  variety  of  official  delinquencies  in  the 
discharge  of  the  duties  of  the  office  of  Sheriff  and  the  duties  de- 
volving upon  him  as  State  Tax  Collector,  by  virtue  of  his  office. 

Of  these  we  only  propose  to  take  notice  of  two  or  three  in  detail : 

The  first  that  strikes  our  attention  is  the  seventh  charge,  which  is, 
that  the  respondent  ''is  in  the  habit  of  charging  prisoners  accused 
and  released  on  bond  the  sum  of  $1  on  such  release,  which  charge  is 
not  lawful,  and  it  is  therefore  extortionate." 

To  this  charge  his  counsel  say  in  their  brief,  page  21 : 

The  candid  answer  is,  that  he  ''does  charge  $1  for  a  release  on 
bond." 

Speaking  as  a  witness,  the  respondent  says:  "The  rule  of  the 
office  has  been  to  charge  a  dollar,  but  I  have  never  allowed  that 
charge  to  retain  a  prisoner  in  custody.  I  have  never  denied  a  man 
the  right  of  liberty  if  he  said  he  would  pay  the  charge." 

As  his  authority  for  making  this  charge  he  says:  "I  have  con- 
salted  my  attorney  on  the  score  of  the  Sheriff's  fee  bill.  Act  101  of 
1870,  the  only  fee  bill  I  know  of,  provides  for  the  charge  of  $1." 

Section  2  of  that  act  provides,  among  other  things,  "that  the 
Sheriffs  throughout  the  State  shall  be  entitled  to  demand  and  receive 
the  following  fees  of  office,  and  no  more,  viz : 

"For  taking  bond  in  all  cases,  civil  or  criminal,  when  by  law  the 
Sheriff  is  required  to  take  bond,  $1." 

It  strikes  us  as  being  quite  a  novel  proposition  that  a  sheriff  or  an 
attorney  at  law  should  have  seriously  supposed  that  that  law  was  a 
shield  for  such  practices.  It  had  for  its  declared  purpose  "to  de- 
fine and  regulate  the  costs  of  clerks  and  sheriffs  throughout  the 
State."  The  one  quoted  ia  but  one  item  in  the  act,  and  it  certainly 
does  not  follow  therefrom  that  the  Legislature  intended  to  authorize 
sheriffs  to  extort,  in  cash,  and  in  advance,  $1  from  a  defend- 
ant in  a  civil  stdt  as  a  condition  precedent  to  the  release  of  his  prop- 
erty from  seizure,  or  from  an  accused  person  in  a  criminal  prosecu- 
tion— ^the  like  sum  as  a  condition  precedent  to  the  release  of  his  per- 
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son  from  custody.  For,  if  the  sheriff  may  demand  and  receive  $1 
for  the  takinii^  of  bail  bonds,  what  reason  is  there  to  say  he  shall  not 
demand  and  receive  all  other  fees  in  the  same  way  and  at  the  same 
time;  for  the  law  says  he  is  ''entitled  to  demand  and  receive  the  fol- 
lowing fees  of  office?"  It  is  certainly  not  a  sufficient  excuse  for  the 
defendant  to  say  that  he  has  never  denied  any  one  his  liberty  ''who 
said  he  would  pay  the  charge."  That  he  was  willing  to  take  a  pris- 
oner's verbal  assurance,  does  not  alter  the  principle  involved. 

For,  the  corollary  of  his  own  theory  is  fully  established  by  respond- 
ent's own  evidence,  and  it  is  that,  if  a  person  under  arrest  should 
decline  to  make  such  promise^  be  would  refuse  him  his  liberty. 

Surely,  argument  is  unnecessary  to  demonstrate  the  utter  fallacy  of 
such  a  proposition  as  this. 

VIII. 

The  eleventh  charge  against  the  respondent  is  that  he  is  the  owner 
of  a  newspaper  in  which  he  publishes  all  official  notices  appertaining 
to  tax  proceedings,  and  also  advertisements  of  tax  sales,  and  that  his 
charges  therefor  are  unlawful,  unreasonable  and  extortionate,  and 
that  the  same  are  illegally  made. 

The  law  requires  that  the  tax  collector  "shall  proceed  to  advertise 
for  sale  the  consolidated  delinquent  list,  under  one  fomiy  as  pro- 
vided for  judicial  sales,  all  the  immovable  property  on  which  taxes 
are  due,  substantially  in  the  following  form:"  Thus,  the  form  is 
given,  and  it  requires  that  the  advertisement  shall  state  that  the 
sheriff  will  sell,  beginning  on  a  specified  day,  "  and  continuing  on 
each  succeeding  day  until  said  sales  are  completed,  all  immovable 
property  on  which  taxes  are  due  to  the  State  of  Louisiana  and  parish 

of to  enforce   collection  of  taxes  assessed  in  the  year  18 — , 

together  with  interest  thereon,  from  the  31st  of  December,  18 — ,  at 
the  rate  of  2  per  cent,  per  month  until  paid,  and  all  costs.  The 
names  of  said  delinquent  tax  payers,  the  amount  of  taxes  due  by 
each  on  the  assessment  roll  of  said  year,  and  the  immovable  property 
assessed  to  each,  to  be  offered  for  sale  as  follows,  to -wit:  (Here 
state  names  in  alphabetical  order,  the  amount  of  taxes  assessed  in 
each  year  on  each  specific  piece  of  property,  then  the  description  of 
each  specific  piece  of  immovable  property  to  be  offered  for  sale,  and 
conclude  substantially  thus:")         *         *         ♦         ♦ 

It  requires  that  "said  advertisement  shall  be  signed  officially  by 
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the  State  Tax  Collector,  *  *  and  shall  be  dated,"  and  ''that  each 
ten  lines  of  nonpareil  type  of  tax  sale  advertisement  shall  constitute 
a  square,  and  shall  be  paid  for  by  the  tax  collector,  as  now  provided 
by  law;  each  delinquent  being  responsible  only  for  the  pro  rata 
space  of  said  ten  lines  occupied  by  the  description  of  his  taxes  and 
property."     Section  53  of  Act  85  of  1888. 

Ever  since  the  adoption  of  the  Constitution  of  1879,  similar  pro- 
visions have  been  made  in  all  revenue  statutes. 

The  manifest  purpose  of  the  Legislature  was  to  reduce  to  a  vnni- 
mum  the  cost  of  forced  expropriations  of  tax  delinquent  property, 
and  to  relieve  the  people  from  the  oppressive  burdens  that  had  been 
laid  upon  them  under  the  operation  of  prior  revenue  laws. 

The  proof  in  this  case  conclusively  shows  that  this  statute  was 
completely  ignored  by  the  respondent.  He  made  a  separate  adver- 
tisement of  each  piece  of  property.  When  the  same  piece  of  prop- 
erty was  advertised  for  sale  for  several  years'  delinquent  taxes,  the 
advertisement  was  repeated  for  each  year.  He  did  not  advei-tise  "a 
consolidated  list  under  one  form,"  as  the  law  requires.  The  proof 
shows  that  the  defendant  did  not  use  nonpareil  type,  but  a  larger 
size,  and  thereby  the  number  of  squares  is  largely  increased. 

This  course  of  dealing  with  the  property  of  delinquent  tax  payers 
IB  not  denied  by  the  respondent;  but  he  confesses  it  and  says  that  he 
acted  under  advice  of  counsel.  This  can  not  avail;  for  it  is  too  evi- 
dent to  admit  of  question,  that  the  defendant,  as  a  public  oflBcer, 
has  construed  the  law  to  suit  his  own  convenience  and  so  as  to  en- 
rich himself  at  the  expense  of  the  tax  payers.  The  direction  of  the 
law  is  too  plain  and  unambiguous  to  admit  of  doubt  or  question. 
Now  what  is  the  law  applicable  to  such  a  state  of  facts  as  this? 
Act  19  of  1886  provides  **that  no  costs,  whether  in  the  shape  of 
stamps  or  otherwise,  shall  be  demanded  or  exacted  from  any  de- 
fendant or  party  accused,  in  any  criminal  prosecution  in  this  State; 
and  all  processes  for  the  attendance  of  witnesses,  and  other  pro- 
ceases  of  court,  shall  issue  in  his  behalf,  without  the  payment  of  any 
advance  costs  or  affixing  any  stamps;  and  no  defendant  or  party  ac- 
^^Jwed  %haU^  in  any  case,  he  required  to  pay  any  costs  or  affix  any 
stamps,  until  he  shall  have  been  tried,  convicted  and  condemned  to  pay 

Section  1  of  Act  57  of  1888  provides  **that  any  public  officer     *     * 
whose  compensation        *        *4      is  fixed  by  the  Constitution  or  laws 
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*  *  who  Bball  charge,  or  receive,  or  take,  directly  or  indirectly j 
any  more  than  said  lawful  compensation  for  said  official  services  or 
employment,  shall  be  deemed  guilty  of  extortion  in  office,"  etc. 
(The  italics  are  ours.) 

Section  3  of  that  Act  declares  '^that  any  officer  or  person  violating 
the  provisions  of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor," 
and  be  punished  accordingly. 

Indeed  the  Constitution  declares,  in  terms,  that  ^ ^sheriffs  shall  re- 
ceive compensation  from  the  parish  for  their  services  in  criminal 
matters     *     *     not  to  exceed  $500  per  onnwm."     Const. ,  Art.  119. 

In  discussing  that  constitutional  restriction  on  sheriffs,  this  court 
said  in  Lake,  Sheriff,  vs.  Parish  of  Caddo,  37  An.  788: 

* 'Without  concerning  itself  with  the  particular  verbiage  to  be  em- 
ployed, the  impulse  (of  the  Convention)  was  to  get  rid  of  these 
annual  drafts  upon  the  people  in  criminal  matters,  and  it  did  not  care 
what  the  matter  was,  for  which  these  annual  charges  had  been  made, 
so  it  appertained  to  criminal  expenses ;  the  intention  was  to  wipe  them 
out  and  substitute  a  flxed  annual  allowance,  not  to  be  exceeded." 

In  the  light  of  all  these  concurrent  laws,  specific  and  plain  in  their 
terms,  how  can  it  be  conceded  that  the  defendant's  cu^fom  was  either 
innocent  or  accidental?  How  can  it  be  palliated  by  the  advice  of 
counsel?  While  it  is  true  the  sheriff  neither  as  such,  nor  as  tax  col- 
lector, received  any  additional  compensation,  by  means  of  the  illegal 
advertisements  which  appeared  in  the  newspaper  which  was  owned 
and  operated  by  him  personally,  yet  it  was  under  the  color  of  his 
office  that  such  illegal  exactions  were  made,  and  large  sums  of  money 
extorted  from  the  tax  payers,  because  the  sheriff,  as  ex  officio  tax 
collector,  is  required  to  prepare  tax  advertisements,  and  insert  them 
in  the  newspaper.  It  is  made  his  duty  to  collect  the  cost  of  such 
advertisements  from  delinquents,  or  from  the  proceeds  of  sale. 
Hence,  it  is  through  the  illegal  act  of  the  sheriff,  officially,  that  such 
unlawful  exactions  are  made,  and  the  money  thus  unduly  extorted 
from  the  people  is  paid  into  his  coffers. 

Many  other  acts  of  non-feasance  and  misfeasance  are  charged 
against  the  respondent  and  supported  by  proof;  and,  while  they 
might  not  of  themselves  support  this  action,  yet  they  serve  to  add 
force  to  those  more  serious  charges,  on  two  of  which  we  have  chosen 
to  rest  our  conclusions.  But,  while  we  express  no  opinion  as  to  the 
weight  or  gravity  of  the  former,  and  maintain  the  sufficiency  of  the 
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^tter,  yffe  take  the  precaation  to  announce  that  each  case  of  this 
)und  must  depend  on  its  own  facts ;   and,  finally  conclude  that  the 

fact«  of  this  case,  taken  as  a  whole,  fully  sustain  the  verdict  of  the 

jun-  and  judgpnent  of  the  court  a  qua. 
Judgment  affirmed. 


No.  10,437. 

SiccEssiox  OF  Julia  Corrigan,  Wife  op  Thomas  McDonough. 
On  Partition  Proceedings. 

A  jmlCTK-nt  rfii«lrn*<l  in  :i  partition  ^uit  in  favor  of  plaintiff*^  who  are  tluToin 
'•<»rn*ctly  ]iunir<I,  an<l  aKiiiit^t  thf  only  defetulmit  th<*r**in,  who  ii»  incorrectly 
nauicdln  part.  Ii«  a  valid  aiul  binding?  judf<UH*nt  a^^ainst  the  party  alle«rod  to  be 
f"  oiuHT,  and  a*tk('<l  to  be,  and  wh«>  was*  cited,  an<l  who  in  the  only  defendant 
in  the  suit. 

K  mil- taken  to  correct  the  clerical  error  connnitted,  althouKh  Huperfluous,  may  be 
iiiiMle absolute,  even  after  the  judgment  f»f  partition  has  been  executed  by  tlio 
!*iiUM)f  thcproiierty  held  In  indiviHion.  An  answer  Hied  in  a  case  after  a  tin al 
J'ulKioiMii  luiJ*  been  therein  regularly  rendered  and  siKne<l,  is  entitUMl  to  no 

Kxcfptioiijj  of  e-itoppel  an<l  rt*  Mljutlivatu  are  well  founded  to  a  Huit  brought  to 
annul  a  will  »fter  the  plaintiff  therein  has*  freely  acknowledged  the  capacitiea 
of  the  i4.jr,,t,.|.s,  and  after  these  have  been  practically  recognized  as  such  by 
'*  JutlKinent  contradictorily  rendered,  which  has  been  executed  without 
'*PP*Hiti(m.  and  which  has  paHse<l  beyond  review. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^   Ellis,  J. 

Sambola  d-  Diicros  and  E,  L  Meral  for  the  Appellees : 

J.  A  c'lerichl  em>r.  In  atiy  judgment,  as  to  a  litigant's  Chrlntian  name  is  incons**- 
quential.  and  maybe  corrected  by  rule  at  any  time,  when  his  identity  is  not 
«louUful  and  u(»  injury  has  resulted  to  him  from  such  error,  If.  I..  71 ;  2  An.  508, 
•15;  u  An.  610;  24  An.  174 ;  27  An.  4m  ;  31  An.  5iil :  41  An.  424 :  1  Starkie  414 ;  Wharton's 
1-iw  Diet.  492;  10  M rev.  past  U?J;  2  Troplong,  I'rlv.,  p.  »08;  :U»ont,  1  rlv.,  p. '.Ml; 
» >olnn,  XoK  407  and  413;  13  .\n.  213:  "21  An.  3S5;  HO  An.  175. 

^  A  party  litigant  nmy  be  estopped  by  his  Juridical  conduct  from  asserting  a 
l«'Kul  rijflit  by  suit  or  exception;  and  a  partition  judgment  by  default  is  res 
jtdirata  &»  to  all  the  parties  thereto,  the  authority  of  the  Judge  thirecm  being 
••onfimMl  to  Its  execution.  14  I^  2fi;  24  An.  271;  5  N.  S.  (»3;  6  An.  WO;  11  L.  41iH; 
' Zachuria?,  p.  785;  5  Laromblci-e.  p.  222. 

■    ^  hen  no  error,  vice  or  irregularity  is  j»lea<b»d  or  show  n  in  an  act  of  partition, 
tlie  partition  can  not  but  be  homologated  by  the  court.     U.  ('.  <\  1374,  1375,  i;{7«, 
I'TT:  (*.  1».  lew*,  HJ30,  1031,  11 W2. 
5 
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Ker  &  Duvigneaud  for  the  Appellant: 

I.  A  juilgiuent  cntfi o«l  iii;ainst  u  piTSon  difforcnt  from  tlif  ono  citod,  may  b«'  cor- 
ivcted  wiim*  pro  (uiic  ooiitnidictorily  with  th*»  rt-al  dofeiKlHiit  ami  thfii  hr  I'x**- 
<*ut4'd ;  but  a  JudKinent  orroiifuusly  «»iit<*red  a^iibist  ono,  not  the  real  <lft«'n(luntv 
can  not  be  ext'cutod  first  and  eorrootod  aftorward.    M  An.  .">;*);  27  An.  445. 

I.  A  ruU»  IiomoloKatinf?  a  partition.  Mitliout  havniK  tlrxt  obtaln<Ml  a  jiidjrnn'nt 
deoreolnj?  a  partition  axHinst  the  proper  parties,  is  an  al>soliite  nutltty. 

A.     There  ean  be  no  plea  of  rett  Jtttticata  in  a  suit  where  the  matter  pending  before 
the  eourt  was  never  decided  by  a  previous  Judgment.    ('.  C.  22W. 
A  party  Is  not  estopped  for  suln^  for  the  nullity  of  a  will,  beeaiuse  he  appeareil 
in  the  inventory  made  In  the  mortuary  proeeedln^s  had  in  dee<'d«'nt*s  sueee>. 
sion  and  signed  the  same. 

All  inventory  is  an  aet  whieh  ean  be  eontradicted  by  parol  testimony.  '*  An.  .VWi. 
The  only  objeet  of  an  inventory  in  eases  of  sueeesslons  and  eommunity  is  to  fui 
the  value  of  property.  C.  ('.  U(«,  IU)7,  lUWand  lUCt:  4  K.  2Th  ;  7  An.  r>i7. 
The  aets  whieh  can  not  be  contradicted  !>y  parol  evidence  are  thos**  which 
contain  contracts  and  contain  mutual  obi i^iit ions.  An  inventory  is  not  such  an 
act.    ."»  An.  .">.V). 


The  opinion  of  the  court  was  delivered  by 

Be::mudez,  C.  J.  It  is  difficult  to  announce  briefly  the  nature  of 
the  compound  proceedings  in  which  the  judgment  appealed  from 
was  rendered. 

The  main  object  in  view  may,  however,  be  stated  to  fee  the  homol- 
ogation of  a  partition  and  the  distribution  of  the  proceeds  of  a  sale 
of  real  estate  in  furtherance  of  the  will  of  the  deceased. 

It  appears  that  the  surviving  husband  of  the  deceased  and  a  child 
of  age,  claiming  to  own,  the  former  one-half,  the  latter  one-fourth, 
of  certain  real  estate  not  susceptible  of  a  convenient  division  in 
kind,  brought  suit  against  their  co- proprietor,  Thomas  Ryan,  another 
child  of  the  deceased,  owner  of  the  remaining  fourth. 

He  was  cited  and  failed  to  answer.  A  default  was  then  taken  and 
subsequently  confirmed  against  him,  decreeing  the  sale  of  the  prop- 
erty and  the  distribution  of  the  proceeds  of  sale,  as  prayed  for. 

The  property  was  advertised  and  sold,  the  proceeds  being  de- 
posited with  the  notary  for  distribution. 

At  this  stage  Thomas  Ryan  filed  an  answer  in  the  partition  pro- 
ceedings and  brought  suit  to  annul  his  mother's  will,  to  which  ex- 
ceptions were  taken. 

On  the  refusal  of  Thomas  Ryan  to  approve  and  sign  the  act  of 
partition  prepared  by  the  notary,  the  surviving  husband  and  his  co- 
plaintifT  took  a  rule  on  him  to  homologate  the  proposed  distribution. 
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As  defences,  he  urged  that  the  judgment  of  partition  was  a  nullity, 
as  it  had  not  been  rendered  against  him,  but  against  Stephen  Ryan ; 
that  he  had  failed  to  answer  to  the  petition  in  the  case,  which  had 
not  been  passed  upon ;  that  he  had  instituted  a  suit  to  annul  the  will 
of  his  mother,  which  was  pending. 

The  plaintiffs  in  rule  then  took  a  rule  on  Thomas  Ryan  to  show  cause 
why  the  judgment  of  partition,  containing  the  clerical  error  charged, 
should  not  be  corrected,  nunc  pro  tiincy  by  substituting  the  name 
Thomas  for  that  of  Stephen,  therein  found. 

The  rule  to  homologate,  that  to  correct,  and  the  exceptions  to  the 
soit  for  the  nullity  of  the  will,  were  cumulated  and  tried  together. 

The  District  Court  made  the  rules  absolute  homologating  the  parti- 
tion, correcting  the  error  and  sustained  the  exceptions,  dismissing 
the  suit  to  annul. 

Thomas  Ryan  appeals. 

II. 

The  first  question  to  be  considered  is :  Whether  or  not,  the  judg- 
ment decreeing  the  partition  is  a  valid  judgment,  binding  on  Thomas 
Ryan. 

It  appearq.  beyond  doubt,  that  the  plaintiffs  in  that  suit,  namely,  the 
husband  and  one  of  the  two  heirs  of  the  deceased,  alleged  ownership 
in  common  of  certain  pieces  of  real  estate  with  Thomas  Ryan,  the 
other  child  of  the  deceased,  by  a  previous  marriage  with  Stephen 
Ryan,  deceased ;  that  they  asked  that  Thomas  Ryan  be  cited ;  that 
the  citations  issued  to  and  were  served  on  Thomas  Ryan ;  that  Thomas 
I^yan  was  the  only  defendant  in  the  suit ;  that  a  default  was  taken 
*8ainst  '*the  defendant,"  and  that  judgment  on  confirmation  was 
rendered  in  favor  of  the  plaintiffs  against  *'the  defendant,"  naming 
^n^as  ^^Stephen  Ryan"  instead  of  Thonias  Ryan,  decreeing  the  par- 
tition by  sale  by  an  auctioneer  on  certain  terms,  and  distributing  the 
proceeds;  one-half  to  the  surviving  husband,  one -fourth  to  his  co- 
plaintiff,  one  of  the  two  heirs  of  the  deceased,  and  one -fourth  to  the 
other  only  heir,  who  was  Thomas  Ryan,  but  who  was  named  as  Stephen 
%an  (his  father's  name) . 

Tliere  is  evidence  to  show  that  this  was  a  clerical  error,  as  no  one 
•^^t  Thfnnag  Ryan  could  have  been  and  was  the  defendant. 

It  is  manifest  that  had  the  judgment  been  simply  one  in  favor  of 
plaintiffg  and  against  defendant,  without  giving  any  name,  it  would 
liave  been  a  valid  and  binding  judgment,  for  the  plain  reason,  that 
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by  reference  to  the  petition  it  would  have  been  most  easily  ascer- 
tained who  the  plaintiff  and  the  defendant  were.  Id  cerium  est 
quod  certuvi  reddi  potest. 

Now,  instead  of  omitting  the  names,  the  judgment  was  rendered  in 
favor  of  plaintiffs,  naming  them  correctly,  and  against  the  defendant, 
naming  him  incorrectly,  Stephen  instead  of  Thomas  Ryan. 

A  judgment  is  always  read  by  the  light  of  the  pleadings. 

Referring  to  the  petition  it  would  have  been  easy  to  determine 
that  a  clerical  error  had  been  committed,  because  the  defendant 
named  in  the  judgment  as  Stephen,  could  not  have  been  any  one  but 
Thomas  Ryan,  who  was  the  only  defendant  in  the  case. 

Naming  the  defendant  in  the  judgment  was  not  an  essential 
requisite,  as  the  judgment  would  have  been  valid  against  him  without 
his  being  named  at  all  therein.     Utile  per  inutile  non  vitiatur. 

It  therefore  follows,  that  the  mention  of  the  names  was  superflu- 
ous and  that  the  judgment  must  be  read  as  against  Thomas  Ryan,  the 
only  defendant  named  in  the  petition,  asked  to  be  cited  and  sum- 
moned to  answer. 

The  rulings  invoked  by  Thomas  Ryan,  27  An.  445 ;  31  An.  530,  show 
that  a  judgment  which  contains  an  improper  name,  the.  insertion  of 
which  is  the  result  of  inadvertence,  may  be  corrected  by  a  rule 
taken  and  tried  contradictorily.  They  acknowledge,  therefore,  the 
validity  of  such  judgment,  as  a  judgment  which  would  not,  on  the 
face  of  the  papers,  have  been  valid  could  not  be  corrected  at  all,  but 
would  have  to  be  ignored  as  a  nullity,  patent  on  the  record. 

In  the  first  case  the  judgment  had  been  rendered  against  J.  N.  R., 
instead  of  F.  J.  R.  In  the  other  it  had  been  rendered  against  P.  L. 
and  M.  W.  in  solidOy  instead  of  P.  L.  and  M.  S. 

Execution  having  issued,  as  though  the  judgment  had  correctly 
named  the  parties  condemned  to  pay,  proceedings  were  taken  to 
arrest  the  same. 

The  judgment  of  the  lower  court  in  the  ftrst  case  sustained  a  rule 
to  quash  the  execution,  and  in  the  second  case  dissolved  the  injunc- 
tion issued.  On  appeal  the  first  judgment  was  affirmed  and  the  sec- 
ond reversed,  the  right  of  the  appellee  to  have  the  clerical  error  cor- 
rected being  reserved. 

Pretermitting  any  opinion  as  to  the  correctness  of  these  rulings,  it 
is  apparent  that  the  cases  in  which  they  were  made  and  the  instant 
one  are  essentially  dissimilar  in  this :  that  the  execution  of  the  writs 
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in  both  cases  had  been  arrested,  while  in  the  present  controverHy 
there  was  no  writ  at  all,  but  only  a  judgment  directing- a  sale,  and 
that  the  carrj'ing  out  of  that  judgment  was  not  at  all  obstructed  by 
Thomas  Ryan,  who  allowed  it  to  be  executed,  and  who  was,  as  he 
still  ifl,  a  resident  of  the  parish  in  which  the  judgment  was  rendered 
and  executed. 

It  is  a  well  settled  principle  that  no  action  lies  against  a  judgment 
voluntarily  executed  or^acquiesced  in  by  the  debtor,  C.  P.  567,  or  when 
the  debtor  has  been  guilty  of  laches,  C.  P.  612 ;  3  An.  646 ;  6  An.  799. 

It  is  upon  this  principle  that  the  Code  of  Practice  provides  that  a 
party  against  whom  a  judgment  has  been  rendered,  without  his  hav- 
ing been  cited,  can  not  demand  its  nullity  where  such  party  waH 
present  in  the  parish  and  yet  suffered  the  judgment  to  be  executed 
without  opposing  the  same,  C.  P.  612. 

In  the  present  instance  it  appears  from  the  record  that  the  prop- 
erty ordered  to  be  sold  to  effect  a  partition,  was  advertised  by  the 
designated  auctioneer  as  property  belonging  to  the  succession  of  the 
deceased,  and  as  ordered  to  be  sold  by  the  judgment  in  partition 
rendered  in  that  matter. 

The  defendant,  who  was  and  is  still  a  resident  of  the  parish  of 
Orleans,  in  which  the  judgment  was  rendered  and  executed,  has  not 
shown  that  good  conscience  was  opposed  to  the  execution  of  the 
judgment,  and  that  he  could  not  have  averted  its  execution,  3  An. 
646;  6  An.  799.  He  was  certainly  guilty  of  fatal  laches,  and  can 
not  be  relieved. 

II. 

The  next  question  is  whether  or  not  the  plaintiffs  have  the  right  to 
have  the  judgment  corrected  nunc  pro  tunc. 

The  mquiry  is  solved  by  the  mere  statement  that  as  the  particular 
judgment  was  valid  and  binding  on  Its  face,  it  was  strictly  unneces- 
saiT  to  correct  the  clerical  error  committed  in  drawing  it  up,  and  ' 
that  under  the  very  authorities  relied  on  by  the  defendant  in  rules, 
the  judgment  could  have  been  corrected  summarily,  but  contra- 
dictorily.    Utile  per  inutile  non  vitiatur. 

It  is  hardly  necessary  to  say  that,  as  the  judgment  was  valid,  the 
answer  filed  by  Thomas  Ryan  long  after  its  rendition  and  sig:.::tu:'e,. 
&  entitled  to  no  notice  whatever- 
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III. 

The  last  question  remaining  for  consideration  relates  to  the  ex- 
ceptions ftled  by  the  husband  and  one  of  the  heirs  to  the  petition  of 
Thomas  Ryan  for  the  nullity  of  the  will. 

The  averments  of  the  petitioner  brutally  asperse  the  character  of 
his  deceased  mother  by  accusing  her  of  adultery,  and  attempting  to 
brand  her  daughter,  and  his  sister,  as  an  adulterous  bastard;  the 
whole  on  the  ground  that  when  her  pretended  second  marriage  was 
celebrated,  Stephen  Ryan,  his  father,  was  living. 

The  exceptions  pleaded  are:    Estoppel  and  res  judicata. 

The  record  shows  that  at  the  taking  of  the  inventory  the  surviving 
husband  and  the  daughter,  who  brought  the  suit  in  partition,  assmned 
those  qualities,  as  well  as  that  of  legatees,  under  the  will  of  the  de- 
ceased, and  that  Thomas  Ryan,  who  was  present  at  the  taking  of  the 
inventor^',  voluntarily  signed  the  act  recognizing  both  in  those  ca- 
pacities, although,  true  it  be,  that  he  protested;  but  this  protest 
was  not  as  to  the  capacity  assumed  by  the  husband  and  daughter. 
It  was  restricted  to  the  alleged  fact  that  a  piece  of  real  estate  and 
some  money,  not  mentioned  in  the  inventory,  should  have  been  in- 
cluded in  it. 

It  also  shows  that,  although  in  the  petition  for  a  partition  the 
plaintiffs  therein  had  fully  asserted  their  respective  capacities  and 
pretensions  under  the  will  of  the  deceased  and  the  law ;  and  although 
Thomas  Ryan  was  duly  cited  and  had  every  opportunity  to  charge 
counter  the  claims  of  the  plaintiffs,  he  did  not  gainsay  them,  but 
allowed  a  judgment  by  default  to  be  confirmed  and  executed  against 
him  without  opposing  the  same. 

The  judgment  thus  rendered  contradictorily  w^ith  him  recognizes 
the  capacity  and  pretensions  of  the  plaintiffs  in  partition,  and  as  it 
has  not  been  appealed  from  and  was  signed  much  more  than  a  year 
ago,  it  has  acquired  the  force  and  effect  of  a  sovereign  judgment, 
and  concludes  Thomas  Ryan  absolutely. 

It  is  good  that  the  mouth  of  the  defamer  be  closed. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  is  affirmed  with  costs. 


S.  A.  Hull  and  I.  C.  Pugh  for  the  Relator. 


Jos.  N.  Wolf  son  and  B,  R,  Forman  for  the  Respondents : 

Prohibition  will  not  lie  when  no  exeoption  to  the  juriHdiction  of  the  Inferior 

court  ban  been  made  and  overnilod. 

Xolaw  authorizes  a  district  court  to  stay  all  proceedings  against  a  debtor  who 

applies  for  a  respite  before  the  respite  is  granted.    (;.  C.  iJ084  to  300K. 

The  respite  law  is  not  an  insolvent  law,  but  is  based  on  the  supposed  solvency 

of  tlie  debtor  and  his  eventual  ability  to  pay  all  his  debts.    Kasch  vs.  Creditoi-s, 

H  R.  40»:  Miller  vs.  Kasch,  3  R.  410;    and  when  the  schedules  show  that  the 

lUbilities  exceed  th«»  assets,  no  ground  is  laid  for  the  respite. 

The  order  on  a  petition  for  a  respite  for  a  stay  of  proceedings  does  not  divest 

the  court  of  jurisdiction  to  issue  an  attachment  In  a  suit  by  a  creditor  to  set 

■aside  the  onler  when  the  creditor  avers,  under  oath,  that  the   debtor  has 

(li*«pose<l  of  and  is  disposing  of  his  property  to  put  it  beyond  the  reach  of  his 

creditors,  and  is  using  the  proceedings  for  a  respite  to  enable  hini  the  better  to 

carry  out  his  scheme.    Pecquet  vs  Golis,  1  N.  S.  439;  Jeffries  vs.  Relleville  Iron 

Works,  IS  An.  IW. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  prohibition. 

One  relator  complains  that  although  the  respondent  judge  has, 

in  his  application  for  a  respite,  granted  him  a  stay  of  proceedings 

against  his  creditors,  said  judge  has,  on  the  petition  of  certain  parties 

claiming  to  be  his  creditors,  who  are  entitled  to  neither  privilege  nor 
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No.   10,497. 

The  State  ex  rel.  Abraham  Williams  vs.  the  Judge  of  the        «  «a 
Tenth  Judicial  District  Court  et  als. 

Aiourt  eaii  not  entangle  its  powers  so  as  to  bring  them  to  a  dead -lock. 

Tb'fourt  which   has   ren<leif<l  a  judgment  has  exelnslve  jurlsdietion  over  a  suit        I  46  1118 
to  Annul  it.  42     71 1 

48    270 
.VnonltT  staying  proceed ings,  n'ndered  on  an  ap])lieatlon  for  a  respite,  does  not         

!<trip  the  court  which   rendered   it  of  Jurisdiction  over  a  suit  by  creditors  to 

annul  it,  couple<l  with  a  prayer  for  conservator>'  process. 
Theonly  (>bjt»ct  of  such  seizure  would  be  to  secure  the  property  of  the  applicant 

for  the  common  goinl  of  all  the  creditoi-s. 
I'rohibition  di»es  not  lie  t^)  jirevent  such  court  from  hearing  and  determining  such 

suit. Dver  which  It  alone  has  jurisdiction. 

A  PPLICATION  for  prohibition. 
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mortgage,   authorized  the  iBSuance  of  an  attachment  directing  the 
sheriff  to  seize  and  detain  all  his  property. 

The  charge  is,  therefore,  that  by  reason  of  the  previous  order 
staging  proceedings,  the  District  Court  divests  itself  of  all  jurisdiction 
over  all  suits,  actual  or  contingent,  against  the  relator  and  his 
property,  and  that  the  judge  of  said  court  exceeded  the  bounds  of  his 
authority  and  usurped  jurisdiction  when  he  entertained  the  petition 
of  certain  creditors  for  an  attachment. 

The  district  judge  elaborately  returns  that  the  order  did  not  divest 
him  of  jurisdiction;  that  under  grave  averments  made  by  the  credi- 
tors, charging  the  illegality  of  said  order  and  fraudulent  practices  by 
the  applicant — the  purpose  of  which  was  to  dispose  of  his  property 
to  their  prejudice — pending  the  proceedings  following  the  order,  he 
was  authorized  to  entertain  a  petition  for  the  nullity^  of  the  whole 
order  made  on  the  application  for  a  respite,  and  to  award  conserva- 
tory remedy  to  secure,  meanwhile,  the  property  of  the  applicant  for 
the  benefit  of  the  creditors  as  their  common  pledge. 

The  question  to  be  determined  presently  is  not  whether  the  decree 
on  the  petition  for  a  respite  was  or  not  legal,  or  whether  the  order 
for  an  attachment  should  be  annulled ;  but  it  was  simply :  whether, 
after  granting  the  order  staying  proceedings,  the  district  judge  could 
or  not  entertain  a  suit  in  nullity  of  said  order,  and  by  appropriate 
remedy,  prevent  the  applicant  for  a  respite  from  disposing  fraudu- 
lently of  his  property,  to  the  prejudice  of  his  creditiors. 

Conceding  that  the  order  staging  proceedings  was  such  as  the  law 
authorized,  it  is  clear  that  it  could  produce  no  greater  effect  than  a 
similar  order  in  insolvency  proceedings. 

Sec.  1790,  R.  S.,  provides  that  **when  issuing  the  order  for  the 
meeting  of  the  creditors,  the  judge  shall  order  that  all  the  proceed- 
ings, as  well  against  the  person  as  against  the  property  of  the  debtor, 
be  stayed.*' 

Sec.  1816,  R.  S.,  is  to  the  effect  that  '*  all  the  suits  which  may  have 
been  brought,  anterior  to  the  failure,  shall  be  transferred  to  the 
court  in  which  the  insolvent  debtor  shall  have  presented  his  schedule 
and  shall  be  conducted  against  his  syndic.** 

In  both  cases,  respite  and  surrender,  the  order  is  designed  to  pro- 
tect as  well  the  applicant  and  his  property  as  his  creditors,  by  main- 
taining provisionally  the  statu  qiw. 

It  operates  like  an   extraordinary  injunction,  to  which  the  law 
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attaches  the  exceptional  effect  of  arresting  proceedings  pendiiig  be- 
fore courts  other  than  that  before  which  the  application,  either  for  a 
respite  or  for  a  cession,  is  made,  and  is  not  intended  to  prevent  the 
institution  of  further  suits,  either  against  the  applicant  or  his  prop- 
erty, in  proper  cases. 

Incases  of  surrender  the  pending  suits  do  not  abate,  but  must  be 
transferred  to  the  court  seized  of  the  insolvency  proceedings.  41 
An.  44. 

In  the  early  case  of  Pecquet  vs.  Golis,  1  M.  (N.  S.),  p.  438,  it  was 
held  that  creditors  could  proceed  against  one  who  had  obtained  a  res- 
pite and  meditates  a  removal,  to  have  him  arrested,  and  his  goods 
seized  and  placed  in  greraio  legis. 

In  the  latter  case  of  Jeffries  vs.  Belleville  Iron  Works,  15  An.  19,  the 
(hen  Supreme  Cpurt  held  that  creditors  of  an  insolvent  had  the  right, 
by  a  direct  action,  to  seek  the  nullity  of  the  order  of  court  accepting 
a  surrender  of  property  by  an  insolvent,  by  contradictory  proceed- 
ings in  the  same  court.  . 

Indeed,  not  only  had  the  court  jurisdiction,  but  it  was  the  only  one 
which  could  have  and  had   authority   to  annul  one  of  its  judgments. 
C.P.608;H.  D.  746  (2). 
The  Code,  R.  C.  C.  3098,  declares,  that  when   the   creditors  refuse 
•  a  respite,  the  cession  of  property  ensues  and  the  proceedings  con- 
tinue, as  if  the  cession  had  been  offered  in  the  first  instance. 

Sec.  1805,  R.  S.,  et  aeq.,  recognize  in  creditors,  in  the  cases  stated, 
the  right  to  proceed  judicially  in  the  manner  and  form  prescribed,  to 
have  their  debtor  arrested  and  punished  in  different  ways. 

It  is  right  and  proper,  particularly  in  cases  of  respite,  that  credit- 
ors, notwithstanding  the  order  staying  proceedings,  should  retain  the 
privilege  of  protecting  themselves  in  proper  cases,  not  only  by  the 
arrest  of  their  debtor,  but  also  by  the  seizure  of  his  property  for  their 
common  good. 

By  the  application  of  a  respite,  the  ownership  and  possession  of 
the  property  of  the  applicant  were  not  diverted  from  him,  and  did 
not  pass  to  his  creditors,  as  in  cases  of  surrenders.  They  both  con- 
tume  in  him,  at  least  until  the  meeting  of  the  creditors  has  been  held. 
A  court  can  not  entangle  its  powers  so  as  to  bring  them  to  a  dead- 
lock. 

Were  the  creditors,  in  consequence  of  the  order  staying  proceed - 
IngB,  stripped  of  the  right  of  self -protection  and  thus  paralyzed « 
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the  result  would  be  that  a  debtor  in  bad  faith  could,  under  the  shield 
of  the  law,  take  advantage  of  the  intervening  delay  and  fraudulently 
dispose  of  his  property  in  various  ways,  to  their  injury. 

It  is  therefore  plain  that  creditors  have  a  right  to  sue  their  debtor, 
notwithstanding  the  order  staying  proceedings,  and  on  a  proper  show- 
ing secure  his  property,  and  have  the  preliminary  orders,  and  some- 
times the  final  orders  and  decrees,  themselves  annulled. 

The  authorities  referred  to  by  relator  have  no  bearing. 

There  is  no  attempt  in  this  case,  as  was  sought  to  be  done  in  those 
to  which  our  attention  is  called,  to  attack  colUtterally  the  proceed- 
ings, or  to  nullify  them  by  the  authority  of  another  tribunal. 

The  action  in  this  case  is  direct,  and  is  brought  before  the  same 
court  that  made  the  preliminary  staying  order. 

In  acting  as  he  has  done,  the  district  judge  has  not  trangressed, 
but  has  kept  himself  within  the  bounds  of  his  jurisdiction. 

It  is,  therefore,  decreed  that  the  preliminary  restraining  order 
herein  made  be  rescinded  and  that  the  application  for  a  prohibition 
be  refused  with  costs. 


No.  10,617. 

Thk  State  ex  rel.  Pemble,  President  Police  Jury,  vs.  George 
W.  Buckner,   Special  Judge. 

As  a  rule  a  statuti'  without  negative  wohIh  will  not  repeal  the  particular  provijsions 
of  a  former  one,  unless  the  two  are  irreeoneilably  ineonnistent. 

"When  the  mind  of  the  legislator  has  been  turned  to  the  details  of  a  subject,  and 
has  aeted  upon  it.  a  subsequent  statute,  treating  the  subject  in  a  diffei-ent 
manner,  and  not  expressly  eontradietIngth<}  original  act,  will  not  be  considered 
as  intended  to  affect  the  more  particular  or  positive  provisions,  unless  it  is 
absolutely  necessai-y  to  give  tlie  latter  such  a  construction  in  onlor  that  its 
words  may  have  any  meaning  at  all. 

The  act  of  1878,  No.  lOH,  which  provides  that  a  rule  by  the  District  Attorney  against 
a  defaulting  tax  collector  shall  be  tried  at  cheimlH'rs  when  it  can  not  be  tried  In 
term  time  has  not  been  repealed  or  annulled  in  that  respect. 

Acts  W  of  18^2  and  Ho  of  1888  has  merely  shortened  the  time  of  notice,  from  the  ten 
days  provided  for  in  the  act  of  ISTii,  to  thrcf  days. 

The  purpose  of  the  law  Is  to  accelerate  the  trial  at  all  times,  of  proceedings 
against  delinquent  tax  collecting  revenue  officials,  for  the  greater  protection 
of  the  flsc  and  the  State. 

It  Is  the  ministerial  duty  of  a  District  Judge,  to  try  such  rub  »  at  rbambfr*,  when 
thev  can  not  be  heard  and  determined  In  term  time. 
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A  PPLICATION  for  Mandamus, 


J.  H,  Stone,  District  Attorney,  and  W.  R,  Rutland  for  the  Relator. 


The  opinion  of  the  court  was  delivered  by 

Bermi'dez,  C.  J.  This  is  an  application  for  a  mandamus  to  compel 
the  defendant  judge  to  try  at  chambers  a  rule  taken  by  the  District 
Attorney  against  a  defaulting  tax  collector. 

The  District  Judge  returns,  that  although  the  law  provides  for  a 
summary  proceeding,  it  does  not  state  that  such  proceeding  shall  be 
tried  out  of  term  time,  at  chambers,  and  that  the  rule  can  not  be 
heard  and  determined  unless  in  regular  term  time. 

Act  102,  p.  181,  of  1873,  is  to  the  effect  that  the  judges  of  the 
Second  District  Court  in  this  State,  outside  of  the  parish  of  Orleans 
shall  have  authority  to  try,  at  chambers,  rule  upon  any  delinquent  or 
defaulting  tax  collector  and  sureties,  as  provided  by  law,  and  that  it 
shall  be  their  duty,  on  the  application  of  the  District  Attorney,  within 
ten  days,  to  proceed  in  a  summary  manner  to  try  and  determine  the 
same.     (Sec.  1  and  2.) 

In  1882,  by  Act  No.  96,  Sec.  76,  the  Legislature,  considering  that 
the  delay  of  ten  days  was  too  long,  shortened  it  to  three,  and  in  1888, 
by  Act  No.  85,  Sec.  78,  provided  likewise. 

Laws  are  repealed  or  amended  either  expressly  or  impliedly.  As 
a  role,  a  general  statute,  without  negative  words,  will  not  repeal  the 
particular  provisions  of  a  former  one,  unless  the  two  acts  are 
irreconcilably  inconsistent.  The  reason  and  philosophy  of  the  rule 
is  that  when  the  mind  of  the  legislator  has  been  turned  to  the  details 
of  a  subject,  and  he  has  acted  upon  it,  a  subsequent  statute,  in  gen- 
eral terms,  or  treating  the  subject  in  a  different  manner,  and  not  ex- 
pressly contradicting  the  original  act,  shall  not  be  considered  as 
intended  to  affect  the  more  particular  or  positive  previous  provisions 
unless  it  is  absolutely  necessary  to  give  the  latter  such  a  construction 
in  order  that  its  words  may  have  any  meaning  at  all.  Sedgwick  on 
Construction  of  Law,  p.  98,  ed.  1874;  State  vs.  Kelly,  12  An.  806; 
St.  Martin  vs.  New  Orleans,  14  An.  113. 

There  is  nothing  in  the  Acts  of  1882  and  1888  from  which  it  can 
be  to  any  extent  deduced  that  when  the  Legislature  enacted  them  it 
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intended  to  do  away  with  that  portion  of  the  Act  of  1873  which 
required  the  trial  of  rules  against  tax  collectors  at  chambers^  when  it 
could  not  take  place  during  term  time. 

Those  acts  were  not  designed  to  repeal  unoflutu  all  previous  legis- 
lation, but  to  affect  only  anterior  inconsistent  laws,  and  left  unim- 
paired laws  on  the  same  subject  matter. 

Far  from  conflicting  with  the  Act  of  1873,  they  are  in  perfect  har- 
mony with  it,  and  must  therefore  coexist  and  be  construed  together. 

Sec.  54  of  the  Act  of  1888,  to  which  the  District  Judge  alludes,  does 
not  sustain  his  course.  It  gives  to  a  tax  collector  the  right  to  pro- 
ceed summarily  by  rule  against  a  person  assessed,  as  well  during 
vacation  as  in  term  time. 

It  is  no  legislation  relative  to  proceedings  against  delinquent  tax 
collectors,  and  if  it  were,  it  would  warrant  expressly  such  proceed- 
ings at  chambers.  It  regulates  only  proceedings  against  a  person 
assessed.  Indeed,  if  the  Legislature  wills  that  such  party  shall  be 
proceeded  against  summarily,  even  during  vacation,  how  much  more 
reason  is  there  that  a  delinquent  tax  collector  should  be  brought  to 
account  as  summarily  and  promptly  as  practicable,  in  order  to  pro- 
tect and  save  as  much  as  possible  the  public  revenue  and  the  State 
Treasury. 

The  deicndant  judge  relies  also,  on  the  ruling  in  the  case  of  the 
Police  Jury  vs.  Manning,  16  An.  182 ;  but  it  does  not  bear  out  his 
position.  The  law  left  a  District  Judge  a  discretion  to  try  cases  of 
expropriation,  either  in  term  or  during  vacation,  although  they  were 
to  be  heard  and  determined  summarily;  while,  under  the  Act  of  1873, 
it  is  made  his  duty  to  try  rules  against  defaulting  tax  collectors, 
during  vacation,  when  the  same  can  not  be  tried  during  term  time. 

The  previous  court  well  said  that  the  purpose  of  the  law  in  per- 
mitting the  trials  of  such  rules  either  in  terms  or  between  terniB,  in 
court  or  in  chambers,  was  celerity,  31  An.  739;  and  the  present 
court  in  a  kindred  case,  has  said  that  the  law  regulating  the  relations 
between  the  State  and  the  gatherers  of  her  revenues  is  of  extreme 
rigidity  and  must  be  strictly  enforced.     37  An.  718. 

The  law  leaves  no  discretion  to  a  District  Judge  as  to  the  time 
when  such  rules  must  be  tried.  If  the  court  is  not  in  session,  the 
District  Attorney  has  a  right  to  demand,  and  it  is  the  ministerial 
duty  of  the  judge  to  order,  that  the  rule  be  tried  at  chambers,  after 
three  days'  notice. 
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.•^tate  ex  rel.  Freret  vs.  King. 


It  is  therefore  ordered  that  the  mandamus  herein  asked  be  made 
peremptory. 


No   10,510. 

The  State  ex  rel.  Miss  Fanny  Feeret  vs.  Fred.  D.  Kino,  Judge 
Civil  District  Court. 

Mandamu*  doet>  nf>t  lie  to  compel  u  District  JiidKC  whu  \\A»  afllrmed  a  judgment 
.^usitaiiiing  a  plea  to  the  jurisdiction,  to  pass  upon  the  merits  of  the  controversy 
in  the  suit  bpought  before  the  lower  court.  Sucli  merits  are  not  before  him  for 
review,  on  an  appeal  from  a  judgment,  on  the  plea,  by  the  inferior  tribunal. 

An  Hppellate  court  tries  cas*es  before  It,  only  in  the  manner  and  to  the  extent  that 
they  were  tried  below. 

A  PPLICATION  for  Mandamus, 


B.  R,  Forman  for  the  Relatrix : 

.    The  Sheriff  seizing  real  property  under  a/,  fa.  and  a  fortiori,  the  purchaser  can 
«*)ect  a  tenant  who  occupies  at  a  monthly  rental  of  less  than  $100,  In  the  city 
I'ourt.    Fred  rich  8  vs.  Skinner,  :i3  An.  146. 
.    The  tenant  is  bound  to  attorn  to  the  Sheriff  and  to  the  purchaser  at  Sheriff's 
^ale,  and  does  not  cease  to  be  a  tenant  and  subject  to  the  obligations  of   a 
tenant  to  the  Sheriff  and  the  purchaser  at  Sheriff's  sale.    Summers  &  Brannins 
Ts.  Clark, .%  An.  496;  Anderson  vs.  Comeau,  33  An.  1119;  Dickson  vs.  Dickson,  33 
An.  982. 
?.    Whert.'  a  tenant  at  a  monthly  rent  of  Jess  than  $100,  sets  up  a  promise  of  renewal 
for  two  years,  at  $70  per  month,  the  city  court  has  jurisdiction  of  an  ejectment 
•*uit  afirainst  him.    Carl.  vs.  Judge,  37  An.  380. 


nia«.  G.  Ogden  contra. 


The  opinion  of  the  court  was  delivered  by 

Bekhudez,  C.  J.     This  is  an  application  for  a  mandamus. 
'The  relatrix  complains  that  the  District  Judge  illegally  refuses  to 
P^^  upon  the  merits  of  a  controversy  pending  before  him  on  appeal 
from  a  city  court ;  that  his  duty  is  to  determine  the  matter  at  issue 
in  said  litigation,  and  that  his  failure  to  do  so  is  a  denial  of  justice. 

The  District  Judge  returns  that  he  has  determined  the  only  matter 
brought  up  for  review  by  affirming  the  judgment  rendered  below, 
iind  he  refers,  in  amplification,  to  the  reasons  assigned  by  him,  in 
writing,  conducive  to  his  decree. 
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state  ex  rel.  Frcret  vs.  King. 

It  appears  that  the  relatrix,  claiming  to  be  the  owner  of  certain 
real  property  occupied  by  one  Balfour,  instituted  before  a  city  court 
proceedings  to  eject  him  therefrom,  and  that,  in  defence,  he  claimed 
to  have  a  lease  thereto  for  one  year  more  at  $32  per  month,  and 
thereupon  pleaded  to  the  jurisdiction  of  the  city  court. 

After  hearing,  this  defence  was  sustained  and  the  suit  dismissed. 

The  plaintiff  then  appealed  to  the  District  Court,  and  the  defend- 
ant Judge  to  whom  the  case  had  been  allotted,  concluded,  after  hear- 
ing, to  aflSrm  the  judgment  appealed  from. 

It  is  settled  by  repeated  rulings  of  this  court,  that  whenever,  in 
an  ejectment  suit,  the  defendant  sets  up  a  lease,  the  city  court  has 
jurisdiction  to  determine  of  the  existence  and  extent  of  such  lease, 
and  to  take  or  not  jurisdiction  over  the  merits  of  the  controversy, 
according  to  circumstances.     33  An.  146;  34  An.  1142;  37  An.  380. 

This  court  can  not  be  called  upon  to  determine  now,  whether  the 
city  court  decided  correctly  or  not,  when  it  held  that  it  had  no  juris- 
diction, or  whether  the  District  Court  erred  or  not  in  affirming  the 
judgment  complained  of. 

A  party  dissatisfied  with  the  judgment  of  a  city  court  refusing  to 
take  jurisdiction  is  not  left  without  a  remedy.  He  can  appeal  from 
such  judgment,  if  the  case  is  appealable,  and  have  it  reviewed  by  the 
appellate  tribunal,  which  would  be  bound  to  affirm  or  reverse,  and 
then  remand. 

When  such  court  has  passed  upon  such  matters,  it  has  exhausted 
its  powers,  and  it  can  not  be  asked  to  determine  the  merits  of  the 
controversy  in  any  contingency,  when  such  were  not  before  him  on 
the  appeal.     39  An.  665. 

A  District  Court  is  both  an  appellate  court  and  a  court  of  original 
jurisdiction,  vested  in  each  instance  with  marked  distinct  atti:ibu- 
tions.  The  powers  which  it  exercises  as  the  one,  it  can  not  exercise 
as  the  other.  State  ex  rel.  New  Orleans  vs.  Voorhies,  Judge,  41 
An.  640. 

An  appellate  court  tries  cases  before  it  only  in  the  manner  and  to 
the  extent  that  they  were  tried  below.     C.  P.  1129,  698,  895. 

In  case  of  a  reversal  in  a  suit  like  the  instant  one,  it  could  not 
pass  upon  the  merits  of  the  litigation,  for  the  reason  that  the  merits 
have  not  been  determined  below  and  would  have  to  remand. 

In  case  of  affirmance,  there  would  be  no  merits  to  determine,  as 
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state  of  Loiiiniunu  vs.  Pierre  Lubin. 

by  its  judgment  the  DiBtrict  Court  would  simply  say  that  the  city 
conrt  was  right  in  declining  jurisdiction. 

Should  the  party  concluded  by  the  affirmed  judgment  sustaining 
the  plea  to  the  jurisdiction  still  remain  dissatisfied,  he  would  not  be 
remediless. 

If  the  city  court  has  no  jurisdiction,  the  District  Court  would 
surely  have,  as  one  of  original  jurisdiction,  and  it  would  be  its  duty 
to  pass  upon  the  merits  of  the  ejectment  suit. 

The  District  Judge  is  therefore  beyond  reproach. 

It  is  therefore  ordered  and  decreed  that  the  application  herein 
for  mandamus  be  refused  with  costs. 


No.  10,492. 
The  State  of  Louisiana  vs.  Pierre  Lubin.  ^    79I 

104    762 
All  objection,  made  for  the  first  time  on  apj^eiil,  that  a  pleadinK  made  hclow  had 

been  presented  too  hite,  can  not  be  considered  by  the  appelhite  court,  for  the 

reason  that  the  question  therein  involved   had  not  been  submitted  to  or  decided 

by  the  trial  judge. 

In  II  prosecution  under  Sec.  Ws,  Revised  statutes,  which  provides  for  tlie  punisli- 

inent  of  "  any  judffc,  justice  of  the  peace,  sheriff,  coroner,  constable  or  other 

civil  ofllcer,"'  for  oppression  or  extortion  undercolor  of  his  ofHc<?.  it  is  essential 

to  charge  and  prove  that  the  accused  was  an  ofticer  as  d(!signated  in  the  statute. 

the  omission  in  an   indictment  or  information  of  sucli  averment  is  a  defect  of 

f*nb3tance,  which  is  not  waived  by  plead  in  j<  to  the  indictment  or  cured  by  tbe 

venlici.    Ilenc*'.  the  defect  can  be  set  in  a  motion  in  arrest  of  judjfnn'nt. 

APPEAL  from  the  Twenty -sixth  District  Court,  Parish  of  St.  John 
the  Baptist.     Rost,  J, 


Walter  H.  Rogers j  Attorney  General,  for  the  State,  Appellee. 


Charles  A,  Baquie  for  Defendant  and  Appellant: 

The  Supreme  Court  will  take  no  notice  of  points  and  objections  raised  by  eitber 

party  for  the  first  time  In  his  brief  before  this  court,  when  such  matters  were 

not  passed  upon  by  the  court  a  qua  and  form  no  part  of  the  8ul)ject  matter  or 

questions  of  law  brought  up  for  review  by  the  appellant. 

\  motion  in  arrt^st  of  judgment  is  seasonably  made  when  filed  on  the  thinf 

jwiiaai  day  following  the  trial. 

I)o<*umentary  evidence  offered  by  the  State  on  the  trial  of  thecas*'  on  its  merits, 

and  entirely  disconnected  with  the  question  of  law  raised  in  arrest  an«l  appealed 

t«i  this  court,  should  not  be  included  In  the  transcript,  and  when  so  erroneously 

indnded  by  the  clerk  will  be  disregarded  by  this  court. 
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Statf  <»f  Loiiisiaim  vs.  l*k'iT<*  Liihiii. 

I.  Tin*  offciici'  of  opproHsioii  and  extortion  In  offlct*  can  only  hv  ooniniitted  by  one 
of  Xhv  pull  lie  offlccrf*  mentioned  in  K.  8.,  See.  868,  and  in  the  Aet  No.  57  of  isss, 
uetin^iM  ft*x  t>/ff<iV// r«/wri7y,  and  that  capacity  must  be  alleK<*d  In  the  informa- 
tion,   state  vs.  Anderson,  .W  An.  557. 

i.  The  failure  to  state  triiot  jmblic  office.  If  any,  was  held  by  the  accused  at  the  time 
of  the  commission  of  the  aUe^fM)  offence,  vitiates  the  information  and  all  the 
proceedings  had  thereunder. 

>.  This  being  an  error  of  substance  and  not  of  form,  tlie  accused  was  at  liberty  to 
uige  it  either  in  a  motion  to  quash  or  an  arrest  of  judgment.  He  has  chosen  the 
latter.  He  has  waived  no  legal  right  by  pleading  to  the  information,  nor  is  the 
defect  ciired  by  tlie  verdict.    82  .\n.  565,  State  vs.  Palmer. 


The  opinion  of  the  court  was  delivered  by 

PocHE,  J.  Defendant  appeals  from  a  conviction  under  an  informa- 
tion charging  that  he  had  **  exacted  and  extorted  under  color  of  his 
office  the  sum  of  $3,'*  and  from  a  sentence  of  a  fine  of  |301.  His 
complaint  is  from  the  ruling  of  the  trial  judge  in  rejecting  his  motion 
in  arrest  of  judgment,  which  was  ba^ed  on  the  omission  of  the  pleader 
to  state  or  mention  in  the  information  that  the  accused  held  any 
office  at  the  time  that  he  is  charged  with  having  extorted  money 
under  color  of  his  office. 

The  judge  held  that  the  defect  of  the  information  was  one  of  form, 
and  not  of  substance,  and  that,  therefore,  the  objection  came  too 
late,  after  the  jury  had  been  empanelled. 

On  appeal,  the  State  makes  the  point  that  the  motion  in  arrest 
having  been  filed  more  than  four  days  after  conviction,  was  not  pre- 
sented within  a  reasonable  time,  and  that,  therefore,  it  should  not 
be  considered. 

But  as  this  is  not  one  of  the  proceedings  which  takes  place,  or 
originates  in  this  court,  we  have  no  other  power  to  review  it  but 
under  our  appellate  jurisdiction,  and  the  record  shows  that  the  ob- 
jection now  urged  was  not  made  below,  and  that,  therefore,  no 
ruling  was  made  thereon  by  the  trial  judge.  Hence,  we  can  not 
consider  the  point  made  here  for  the  first  time. 

In  the  case  of  the  State  vs.  Romano,  37  An.  98,  this  court  took 
occasion  to  reaffirm  the  pre-existing  rule  on  this  question,  and  which 
was  formulated  thus :  **  The  appellate  court  can  not  consider  and 
determine  questions  of  law  which  were  not  submitted  to  and  passed 
upon  by  the  trial  judge."  State  vs.  Arthur,  10  An.  265;  State  vs. 
Bass,  11  An.  862. 
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state  of  Louisiana  \n.  Pii'i-rc  Liibin. 

In  the  cases  quoted  by  the  Attorney  General  in  support  of  the 
principle  which  he  invokes,  the  point  had  been  submitted  to  and  dis- 
posed of  by  the  trial  judge,  State  vs.  Fritz,  27  An.  360;  State  vs. 
Gotten,  36  An.  980. 

On  the  merits  of  the  motion  in  arrest,  the  question  presented  for 
solution  is  to  determine  whether  the  defect  complained  of  is  one  of 
form  or  of  substance. 

The  statute  on  which  the  prosecution  is  predicated  reads : 

'*Any  judge,  justice  of  the  peace,  sheriff,  coroner,  constable  or 
other  civil  officer  who  shall  be  guilty  of  oppression  or  extortion  in 
the  administration  or  under  the  color  of  his  office,  shall,  on  convic- 
tion, suffer  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
court."     R.  S.,  Sec.  868. 

From  the  plain  language  of  the  statute  it  is  very  clear  that  it  is  of 
the  very  essence  of  a  prosecution  thereunder  that  the  accused  must 
be  charged  and  proved  to  hold  one  of  the  offices  therein  designated. 
Under  that  statute,  it  is  too  clear  for  argument  that  one  who  is  not  a 
''judge,  justice  of  the  peace,  sheriff,  coroner,  constable  or  other 
cinl  officer"  can  not  be  guilty  of  oppression  or  extortion  under  the 
color  of  his  office.  Now,  in  the  information  under  discussion,  the 
District  Attorney  used  the  following  language:  **That  one  Pierre 
Lubin,  late  of  the  parish  of  St.  John  the  Baptist,  on  or  about  the 
17th  day  of  August,  in  the  year  of  our  Lord  1889,  with  force  and 
arms,  in  the  parish  aforesaid,  and  within  the  jurisdiction,  etc.,  *  *  ''' 
did  unlawfully  exact  and  extort,  under  the  color  of  his  office,  the 
sum  of  |3." 

The  information  is  throughout  entirely  reticent  as  to  what  office, 
if  any,  the  accused  held  at  the  time  that  he  exacted  and  extorted 
money. 

It  is  thus  very  apparent  that  the  information  lacked  an  essential 
ingredient,  without  which  no  crime  was  charged  and  no  conviction 
could  be  legally  obtained. 

"We  are  clear  in  the  conviction  that  the  omission  was  not  of  the 
kind  which  is  cured  by  joinder  of  issue  and  by  verdict. 

The  omitted  averment  is  a  matter  of  substance;  hence,  we  hold 
that  it  was  not  waived  by  pleading  to  the  information  or  cured  by  tlie 
verdict.  State  vs.  Palmer,  32  An.  565 ;  State  vs.  Durbin,  20  An. 
408;  State  vs.  Edson,  10  An.  229;  State  vs.  Stiles,  5  An.  324. 

We  therefore  conclude  that  the  information  was  essentially  and 
6 
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state  of  IxmiHiHiia  vs.  Andrew  Muy. 

fatally  defective,  and  that  the  motion  in  arrest  of  judgment  should 
have  prevailed. 

It  is  therefore  ordered  that  the  verdict  and  sentence  appealed  from 
be  annulled  and  set  aside,  that  the  information  presented  in  this  case 
be  quashed,  and  that  the  defendant  be  discharged. 

Judgment  reversed. 


"4i  "82 

ja^i  No.  10,493. 

42     82' 

di2o  ii8|  The  State  of  Louisiana  vs.  Andrew  May. 

<»n  an  fndictnient  for  rape  a  vcixUct  of  "guilty  of  iin  ansault  with  intt'iit  to  foiiniiit 
rapts"  is  authorized  by  Sec.  1058,  R.  S.,  and  i^ei  responsive  to  tin*  charjfe,  its 
ineanlnf?  and  effect  beinjtr  to  find  the  defendant  not  vnilty  of  rape,  but  &;uilty  of 
tlie  attempt. 

A  PPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  St.  John 
i\        the  Baptist.     Rosty  J. 


Walter  H,  Rogers^  Attorney  General  for  the  State,  Appellee. 


Chas,  A.  Baquie  for  defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Defendant  was  indicted  for  rape  and  the  verdict  of 
the  jury  was  '*  guilty  of  an  assault  with  intent  to  commit  rape."  Such 
verdict  is  authorized  by  Sec.  1063,  Revised  Statutes,  which  pro- 
vides that  when  a  person  is  indicted  for  any  crime  or  misdemeanor, 
**the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the  de- 
fendant is  not  guiity  of  the  crime  or  misdemeanor  charged,  but  is 
guilty  of  an  attempt  to  commit  the  same,"  etc. 

The  defendant  complains,  on  motion  in  arrest,  that  the  verdict  is 
not  responsive  to  the  charge,  and  does  not  comply  with  the  statute 
in  that  it  does  not  pass  upon  his  innocence  or  guilt  of  the  crime 
charged. 

This  is  a  quibble ;  the  meaning  and  effect  of  the  verdict  are  to  find 
the  accused  not  guilty  of  the  crime  charged. 
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8tate  of  Ix>iiitt(ana  VH.  Felix  Uichard.      • 


^tt>crt  and   Charles  Fontelieu  and   E.   Simon   for  Defendant    and 

Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Appellant  was  convicted  of  grand  larceny,  and  sen- 
tenced to  imprisonment  at  hard  labor  in  the  penitentiary.  He  com- 
pkined  of  the  judge's  refusal  to  quash  the  venire  from  which  the 
gnaid  jary  was  drawn,  and  of  his  appointment  of  an  attorney  at  law 
to  take  the  place  of  the  District  Attorney.  The  former  ruling,  his 
counsel  assigns  as  error  in  this  Court,  and  the  illegality  of  the  said 
appointment  is  made  the  ground  of  a  motion  in  arrest  of  judgment 

in  the  lower  court. 

I. 

The  appellant's  complaint  of  the  venire  is,  that  it  was  drawn  by  less 
than  a  quorum  of  the  jury  commissioners,  and  is,  therefore,  defec- 
tive, the  grand  jurj-  drawn  therefrom  illegal,  and  the  indictment  bad. 


Mr.  Wharton  lays  it  down  as  a  fundamental  rule  that  "a  verdict  of 
guilty  on  one  count,  saying  nothing  as  to  other  counts,  is  equivalent 
to  a  verdict  of  not  guilty  as  to  such  other  counts.*'  3  Wh.  Cr.  L., 
Sec.  3180. 

The  same  principle  clearly  applies  to  this  case. 


No.  10,483.  -S-iiSi: 

The  State  of  Louisiana  vs.  Felix  Richard.  |io7_i^ 

In  eas«c  upp«*llant  desirt'S  tliis  court  to  review  the  ruling  of  u  judKO  below,  on  a 
motion  to  quash  a  renire,  he  must  append  the  evidence  on  which  he  relies,  to  a 
bill  of  exceptions,  and  brinj?  It  up  with  the  record. 
.    Krror  lies  only  to  mailerst  o/ r<»rorf/,  and  only  Huch  nuiy  be  ajij»iK"t'«l  »ih  err<>r, 

here. 
i.    An  objection  urged  to  the  power  and  constitutional  authority  of  a  judjjre  tt) 
appoint  an  attorney  at  law  to  act  in  the  place  of  a  district  attorney,  can  not  be 
examiiied  unless  the  record  discloscH  a  state  of  facts  Justifylnjif  the  belief  that 
such  appointee  participated  in  the  trial. 

.\  PPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
Ji    Moufon,  J, 

WoMer  H,  Rogers,  Attorney  General,  for  the  State,  Appellee. 
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The  motion  to  quash  alleges  that  W.  L.  Brown,  Jr.,  one  of  the  jury 
commissioners  who  participated  in  the  drawnng  of  the  venire,  was  dis- 
qualified and  incompetent  to  act,  because  he  was,  at  the  time,  hold- 
ing and  exercising  the  office  of  school  director,  and  was  an  acting  and 
duly  qualified  member  of  the  parish  school  board,  and  having  ac- 
cepted said  office,  and  qualified  as  such  school  director  subsequently 
to  his  appointment  and  qualification  as  jur>'  commissioner,  he  is  con- 
clusively presumed  to  have  abandoned  the  latter,  and  became  dis- 
qualified to  exercise  the  functions  thereof. 

Hence,  his  act  in  assisting  to  draw  the  venire  was  illegal,  and  the 
venire  was  defective  because  it  was  drawn  by  only  two  qualified  and 
competent  jury  commissioners,  and  two  is  less  than  a  quorum — the 
jury  commission  consisting  of  five  members.     Sec.  3,  Act  44  of  1877. 

On  trial  the  motion  was  overruled,  but  no  bill  of  exceptions  was 
reserved  to  the  judge's  ruling.  Confessedly,  the  record  of  the  pro- 
ceedings of  the  jury  commission  shows  that  there  were  three  members 
participating  in  the  drawing  of  the  venire,  and  it  necessarily  follows 
that  the  onus  probandi  was  on  appellant  to  show  by  evidence  de  hora 
the  record,  the  disqualification  of  Brown.  This  he  attempted  to  dis- 
charge, and  there  is  some  evidence  in  the  transcript  on  that  subject. 
But  it  is  not  in  our  power  to  review  it,  as  it  is  unaccompanied  by  a 
bill  of  exceptions  taken  to  the  judge's  ruling.  The  assignment  of 
errors  filed  in  this  court  is  unavailing. 

** Error  lies  only  to  matters  of  record."  Whar.  Cr.  Pld.  and  Prac, 
Sec.  777;  State  vs.  Trotwell,  5  An.  24;  State  vs.  Taylor,  11  An.  430; 
State  vs.  Jackson,  12  An.  679. 

In  State  vs.  White,  37  An.  173,  it  was  said  that  "  evidence  was 
heard,  and  the  court  overruled  the  motion  to  quash.  No  bill  of  ex- 
ceptions was  taken  to  the  ruling  of  the  court.  We  can  not  notice  the 
evidence  found  in  the  record,  the  same  not  being  embodied  in  a  bill 
of  exceptions."     State  vs.  Nelson,  32  An.  842. 

Had  the  rent  re  shown  upon  its  face,  that  less  than  a  quorum  of 
the  jury  commissioners  had  participated  in  drawing  it,  a  question  of 
law  would  have  been  raised  upon  the  record,  and  the  overruling  of  a 
motion  to  quash  it,  on  that  ground,  could  have  been  assigned  as  error 
here,  and  we  would  have  had  jurisdiction  to  decide  it;  but  as  the 
venire  appears  to  have  been  signed  by  a  quorum  of  the  commissioners 
and  the  question  of  the  legality  of  the  act  of  one  of  them  is  matter 
iM  pais,  and  dependent  on   proof,  a  bill  of  exceptions  should  have 
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been  reserved  and  the  evidence  annexed  thereto.  Without  such  a 
bill  of  exceptions  the  evidence  is  improperly  in  the  record,  and  can  not 
be  examined  and  considered.  State  vs.  Nelson,  ante.  State  vs.  Seiley, 
4  An.  143. 

The  motion  in  arrest  of  judgment  assigns  that  the  trial  judge  had 
no  legal  right  or  constitutional  power  to  appoint  an  attorney  at  law 
to  act  in  the  place  and  stead  of  the  District  Attorney;  and,  if  he 
had,  the  record  shows  that  the  one  he  appointed  was  not  qualified 
according  to  law,  by  subscribing  the  requisite  oath  of  office.  It 
further  alleges  that  "any  law  or  statute  which  conferred  such  author- 
ity upon  said  court  is  unconstitutional,  null  and  void,  and  in  viola  - 
tion  of  Article  124  of  the  Constitution.'' 

As  a  matter  of  fact,  the  minutes  show  that  the  District  Attorney 
had  procured  from  the  Governor,  a  leave  of  absence  for  a  period  of 
sixty  days,  and  upon  same  being  filed  in  court,  the  judge  appointed 
an  attorney  at  law  in  his  stead  "to  attend  to  all  cases  and  matters 

*  *    in  which  the  State  may  be  interested,  or  in  any  wise  concerned. 

*  *    Whereupon  in   open   court      *      *      said   attorney  was  duly 
sworn  and  qualified  as  District  Attorney  appointed  as  aforesaid,''  etc. 

This  order  was  made  on  the  20th  of  March,  1889,  and  on  that  day 
the  court  was  adjourned  until  the  14th  of  November,  1889.  It 
further  appears  that  the  case  was  taken  up  for  trial  on  the  17th  of 
October,  1889,  and  at  once  disposed  of;  but  it  does  not  appear  that 
the  District  Attorney  was  absent  at  the  time,  or  that  the  attorney 
appointed  was  present,  or  took  any  part  in  the  trial. 

It  is  therefore  apparent  that  the  appellant  has  no  interest  in  the 
question. 

It  is,  however,  not  improper  to  observe  that  all  of  the  questions  of 
law  raised  on  the  motion  in  arrest  have  just  been  decided  in  State 
vs.  Johnson. 

There  is  no  merit  in  this  appeal. 

Judgment  affirmed. 
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so  Si 

ruder  an  Indlotincnt  elitir^ing  the  offence  of  inftictin^  h  wound  less  thun  may-  51  12W| 
hem,  under  Act  17  of  ISSh,  amending:  Revised  Statutes,  Section  7m,  it  wa^  tlie  J|  J^\' 
duty  of  the  trial  judjfe  to  Kivethe  jur>' instruction  as  to  the  true  meanlnjfand  ftg    2131 


^larniflcance  of  the  word  maliciously  as  It  occurs  in  that  statute,  and  in  this  re 
jspeet  nothing  more  wsis  ii'quired. 
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2.  When  two  or  more  crimen  result  from  a  single  act,  only  one  indictment  will 
lie,  but  the  different  offences  may  be  separately  charged  in  distinct  and  different 
<M)unts  in  the  tame  indictment. 

A  PPEAL  from  the  Twentieth  District  Court,  Parish  ot  Assumption. 
a\     Guion,  J, 

Walter  H.  Rogers,  Attorney  General,  and  L.  I.    Caillouei^  District 
Attorney,  for  the  State,  Appellee: 

1.  Separate  counts  for  shooting  with  intent  to  muixier,  and  for  inflicting  a  wound 
less  than  luayhem,  with  a  dangerous  weapon,  may  be  joined  in  one  indicttnent. 
M  An.  H82 ;  H5  An.  33;  4  An.  434. 

2.  When  two  counts  are  properly  Joined  in  one  indictment,  the  jur>'  may  render  si 
general  verdict  on  all.    40  An.  730;  Wh.  Cr.  Pr.,  8ec.  736. 

3.  Motions  for  new  trial  are  addressed  to  the  discretion  of  the  trial  court,  and  the 
Supreme  Court  will  not  reverse  its  ruling  denying  them  in  the  absence  of  the 
showing  of  an  abuse  of  that  discretion  to  the  Injury  of  accused.  :^i  An.  810,  »>Ts», 
1344 :  35  An.  76;  .S8  An.  479;  38  An.  341. 

4.  A  mf)tlon  in  arrest  can  be  entertained  only  for  errors  apparent  on  the  face  of 
the  record.    38  An.  18 ;  37  An.  172 ;  63  An.  96,  158,  177,  185,  976 ;  35  An.  24 ;  8  K.  313. 

."».  Kven  when  the  errors  have  merit  otherwise  they  will  not  be  noticed  on  a  uio- 
ticm  in  arrest  when  not  apparent  on  the  face  of  the  recortl.    37  An.  I7i. 

fi.  A  motion  In  arrest  is  not  the  proper  proceeding  to  reach  a  variance  said  to  ex- 
ist between  the  allegation  and  proof  in  an  information.    35.  An.  1()6. 

7.  On  a  general  verdict  of  guilty  on  two  counts  of  the  same  indictm(*nt,  charging 
diffen'nt  offences,  punishable  with  different  penalties,  but  both  offences  grow- 
ing out  of  t\ui  s.inic  transaction,  the  judge  not  only  may,  but,  perliaps,  should, 
sentence  for  the  higher  offence  only.  3  S.  W.  R.  348;  29  An.  119;  Wh.  Cr.  1»1.,  Sees, 
•^.ni,  757,  907,  911.  

W,  E.  Howell  for  Defendants  and  Appellant : 

1.  >ecti<»ns  791  and  7tM  of  the  llevlsed  St.itutes  denounce  two  separate  and  distinct 
offi'nces.  and  Si'c.  794  Is  not  a  lower  grade  of  the  offence  descrll^ed  In  See. 
791.     ;<5  An.  729 ;  m  An.  682. 

2.  I'mler  an  indictment  for  shooting  with  intent  to  murder,  a  verdict  of  shooting 
and  wounding  with  a  dangerous  weapon,  and  inflicting  a  wound  leas  than  may- 
liem,  is  not  res])onsive.    Same  authorities. 

3.  When  but  one  single  act  is  charged,  from  which  but  one  wound  is  Inflicted,  all 
tlie  result  of  but  out' shot,  a  verdict  of  (1)  shooting  with  intent  to  munler;  (2) 
liirtit'tlnga  wound  less  than  mayliem.  Is  bad.  29  An.  119;  Wh.  Cr.  1*1.  Pr.,  v>ees. 
91(1,  911. 

4.  Xo  one  aiiiffle  act  can  entail  a  breach  of  more  than  one  criminal  statute  unless 
the  other  statutes  charged  to  have  been  violated  are  but  lesser  grades  of  the 
same  offence,  when  the  judge  can  perhaps  scmtenee  under  the  higher  grade  of 
offence.  But  when  the  defendant  Is  cliarged  with  a  breach  of  two  sei>arate 
and  distinct  statutes,  for  the  breach  of  each  there  being  separate  and  distinct 
penalties  attached,  both  ehargecl  to  have  been  so  violated  by  the  firing  of  cmr 
single  shot  whicii  inflicts  but  one  single  one  on  one  single  man,  no  general  ver- 
dict of  guilty  is  responsive.  Nor  can  defendant  be  twice  put  in  jeopardy  for 
the  same  offenc**  nor  twice  punished:  nor  can  the  judge  remedy  the  matter  by 
passlnif  sentence  under  tlie  flrst  c<mnt  charging  the  higher  offence.  :^5  An.  729, 
3S  An.  6H2.  Const,  of  La.   Art.  5 :  32  An.  S12. 
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5.    Every  man  charged  with  a  ftMony  in  this  Htato  Is  entitled  to  hv  tricMl  liy  a  jiii-y*. 
roni*t.  Art.  fi. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  appeal  presents  for  consideration  three  qaes- 
tionB:  (1)  The  refusal  of  the  trial  judge  to  give  the  jury  a  requested 
special  charge;  (2)  his  declination  to  grant  a  new  trial;  (3)  his  over- 
ruling a  motion  in  arrest  of  judgment. 

The  indictment  charges  in  one  count  that  the  accused,  wilfully, 
feloniously  and  of  his  malice  aforethought,  did  shoot  and  wound  cne 
Allen  Warren,  with  a  dangerous  weapon,  with  intent  to  kill  and 
murder  him;  and,  in  another  count,  it  charges  that  the  accused,  in 
and  upon  the  said  Allen  Warren,  feloniously,  wilfully  and  mali- 
ciously, did  inflict  a  wound  less  than  mayhem,  with  a  dangerous 
weapon. 

Upon  the  trial,  the  jury  pronounced  a  verdict  of  guilty,  in  general 
terms,  and  the  judge  sentenced  the  accused  to  imprisonment  at  hard 
labor  in  the  penitentiary  for  four  years,  and  from  that  sentence  and 
decree  he  appeals. 

I. 

Counsel  requested  the  court  to  charge  the  jury  as  folows,  viz : 

'^That  in  order  to  find  the  accused  g^uilty  under  the  second  count 
of  the  indictment,  malice  must  have  been  proved  beyond  a  reason- 
able doubt,  and  the  word  malice,  as  used  in  Sec.  794  of  the  Revised 
Statutes  as  amended  by  Act  No.  17  of  the  General  Assembly  of  1888, 
must  be  understood  and  interpreted  by  the  same  definition  as  is  set 
forth  by  the  law  writers  of  approved  authority,  under  the  head  of 
murder;  and  unless  such  malice  is  proven  as  would  have  made  the 
offence  murder,  had  death  ensued,  the  accused  can  not  be  convicted.'' 

This  charge  the  judge  declined  to  give  in  terms,  but  in  lieu  thereof 
he  gave  the  jury  the  following  instructions,  viz : 

'^That  the  accused  could  not  be  convicted  under  the  second  count 
of  the  indictment  unless  (the  jury)  should  find,  beyond  all  reasonable 
doubt,  that  Allen  Warren  had  been  shot  and  wounded  by  the  accused, 
and  that  the  accused  had  acted  wilfully  and  maliciously  in  so  doing. 
That  by  the  word  'maliciously'  was  meant  with  evil  intent  and  de- 
sign, and  with  the  intent  to  injure,  and  not  accidentally  or  lawfully. 
That  it  was  not  necessary  that  (the  jury)  should  find,  in  order  to  con- 
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vict,  that  had  death  ensued,  the  accused  would  have  been  guilty  of 
murder." 

Act  17  of  1888  amends  Sec.  794  of  the  Revised  Statutes  by  making 
it  read  thus:  **  Whoever  shall  *  wilfully  and  maliciously,'  with  a  dan- 
gerous weapon,  *  ♦  *  inflict  a  wound  less  than  mayhem,"  etc. 
The  amendment  consists  in  the  addition  of  the  words  <^  wilfully  and 
maliciously*'  to  the  original  statute.  The  indictment,  in  its  second 
count,  distinctly  charges  a  wounding  less  than  mayhem,  in  the  words 
of  the  amendment.  It  is  therefore  quite  apparent  that  the  charge 
given  to  the  jury  was  pertinent  and  appropriate. 

The  question,  in  regard  to  which  the  judge  was  required  by  the 
law  to  give  the  iuiy  instruction,  was  the  meaning  and  true  signifi- 
cance of  the  word  **  maliciously,"  as  it  occurs  in  the  act  under  which 
the  indictment  was  found,  and  to  this  question  his  charge  was  re- 
sponsive. 

It  was  his  duty  to  do  that,  and  it  was  not    his  duty  to  do  more. 

We  think  he  properly  refused  to  charge  that,  unless  such  malice  is 

proven  as  would  have  made  the  offence  murder  (in  case  death  had 

ensued),  the  accused  can  not  be  convicted;  because  that  would,  in 

all  probability,  have  been  a  misleading  instruction,  as  there  was  no 

murder,   or  of  an  attempt  to  murder,   or  of  an  intent  to  murder, 

raised  by  this  count  of  the  indictment,  or  the  law.     For  it  has  been 

frequently  held  that  a  judge  should  refuse  to  charge  an  abstract 

proposition   of  law  which  has  no  bearing  on  the  case  upon  trial, 

whether  that  proposition  be  correct  or  incon-ect.     State  vs  Riculfl 

and  McClung,  35  An.   770;  State  vs.  Garic,   35  An.  970;  State  vs. 

Hamilton,  35  An.  1043;  State  vs.  Ford,  37  An.  443;  State  vs.  Labu- 

zan,  37  An.  489;    State  vs.  Daly,   37  An.   576;    State  vs.  Durr,  39 

An.  751. 

II. 

The  second  bill  of  exceptions  appertains  to  the  judge's  refusing  to 
grant  the  accused  a  new  trial,  which  was  based  solely  on  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  law  and  evidence. 

It  is  elementary  that  we  have  no  jurisdiction  to  review  the  facts 
on  which  the  verdict  depends.  State  vs.  Nelson,  32  An.  846;  State 
vs.  Seiley,  41  An.  143. 

If  the  verdict  is  contrary  to  law,  the  errors  complained  of  should 
be  set  out  fully  and  distinctly  in  the  motion,  so  that  the  lower  judge 
may  be  advised  of  what  they  are  alleged  to  be,  and  in  order  that  we 
may  judge  of  the  correctness  and  propriety  of  his  ruling  thereon. 
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Hence  we  have  often  held  that  we  could  not  examine  and  pass 

upon  the  ruling  of  a  judge  in  refusing  to  grant  a  new  trial,  when  the 

only  ground  assigned  was  that  the  verdict  of  the  jur>^  was  '*  contrary 

to  law  and  evidence.'* 

III. 

The  third  bill  of  exceptions  is  grounded  upon  the  refusal  of  the 
judge  to  sustain  a  motion  in  arrest  of  judgment. 

The  motion  is  somewhat  involved  in  its  verbiage  and  somewhat 
difficult  of  analysis,  but  the  purport  of  it  is :  that  the  indictment  in 
one  count,  charges  the  accused  with  shooting  with  intent  to  murder, 
and  in  a  second  count,  it  charges  him  with  inflicting  a  wound  less 
than  mayhem ;  that  these  two  offences  are  charged  to  have  been 
committed  upon  one  and  the  same  person,  and  upon  the  same  day; 
and  that  said  charges  are  the  result  or  consequences  of  one  act. 

He  complains  that  the  indictment  charges  two  separate  and  dis- 
tinct offences,  under  two  separate  and  distinct  statutes — Sees.  791 
and  794  of  the  Revised  Statutes — and,  for  the  breach  of  each  of 
which,  there  is  a  separate  and  distinct  penalty  attached ;  and  no 
judgment  can  be  rendered  thereunder,  because,  if  any  crime  was 
committed  at  all,  it  resulted  from  one  single  act,  and  was  the  breach 
of  one  single  statute,  and  could  not  and  does  not  constitute  a  breach 
of  two  separate  statutes.  It  is  further  to  the  effect  that,  if  said 
verdict  be  carried  into  effect,  he  would,  virtually,  have  been  twice 
tried  and  punished  for  the  commission  of  the  same  act,  and  his  liberty 
would  have  been  twice  put  in  jeopardy,  contrary  to  the  provisions  of 
Article  5  of  the  Constitution. 

The  sense  of  the  motion  is,  that  the  record  discloses  an  error  in 
this,  viz. :  that  the  indictment,  in  two  counts,  charges  two  separate 
and  distinct  offences,  as  flowing  from  a  single  act,  and  that  as  the 
accused  can  not  be  twice  tried  for  the  same  offence,  it  is  obnoxious 
to  the  quoted  constitutional  provision. 

In  support  of  this  proposition  we  are  cited  to  the  case  State  vs. 
Augustine,  29  An.  119.  In  that  case  the  court  said:  ** The  question 
presented  by  this  appeal  is  whether,  when  a  party  steals  a  wagon 
and  a  horse  harnessed  in  it,  and  is  indicted,  tried,  convicted  and 
sentenced  for  the  larceny  of  the  wagon  alone,  he  can  be  afterward 
prosecuted  for  the  theft  of  the  horse." 

"The  horse  and  wagon  being  harnessed  together,  the  taking  of 
'  them  was  a  single  acf,  and  constituted  but  one  fact.     We  think,  u  ider 
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the  circnmstaiices,  there  was  but  one  theft.  To  hold  otherwise  would 
be  to  permit  an  unlimited  number  of  indictments  to  be  predicated 
upon  one  single  fact — one  taking/' 

After  detailing  the  particulars,  the  court  expresses  the  opinion 
**that  where  two  or  more  crimes  result  from  a  gingle  act  or  fact,  but 
one  indictment  will  lie.'' 

The  court  cites  in  support  of  its  theory  Sec.  1055  of  the  Revised 
Statutes,  the  sense  of  which  is  stated  to  be  '*that  no  person  tried 
and  acquitted  of  an  offence  can  be  tried  for  another  and  different 
offence  arising  from  the  same  state  of  facts." 

We  have  quoted  at  length  from  that  opinion  for  the  purpose  of 
showing  that  its  full  force  may  be  considered,  and  the  validity  of  the 
indictment  under  consideration  main  trained. 

The  effect  of  that  opinion  is,  that  when  two  or  more  crimes  result 
from  a  single  act,  but  one  indictment  will  lie ;  or,  as  the  defendant's 
counsel  puts  it,  the  accused  can  not  be  tried  twice,  or  his  liberty  be 
twice  put  in  jeopardy ;  but  it  does  not  result  therefrom  that  the  two 
or  more  crimes  which  result  from  the  same  act  can  not  be  cumu- 
latively charged  in  one  indictment  in  several  counts. 

This  question  was  definitely  settled  in  State  vs.  Green,  37  An.  382, 
in  which  an  indictment,  containing  two  counts,  charged  the  accused 
with  two  distinct  offences,  as  arising  out  of  one  act,  and  which  was 
founded  upon  the  identical  sections  of  the  Revised  Statutes  under 
which  the  District  Attorney  framed  the  bill  in  the  instant  case. 

In  that  case  we  said : 

**It  is  too  clear  for  argument  that  both  offences  could  grow  out  of 
the  same  act.  Hence,  it  follows  that  they  are  kindred  offences  and 
belong  to  the  same  generic  class,  and  jurisprudence  has  crystallized 
the  rule  that  such  offences  may  be  charged  in  the  same  indictment, 
provided  they  be  incorporated  in  separate  counts." 

Cited  in  support  of  that  opinion  are:  State  vs.  Malloy,  30  An.  61 ; 
State  vs.  Deposs,  31  An.  487;  State  vs.  Johns,  32  An.  812;  State  vs. 
Gelkie,  35  An.  53. 

In  one  of  those  cases — State  vs.  Johns — the  accused  was  charged 
with  two  distinct  offences  as  arising  out  of  one  single  act  under  Sees. 
791  and  794,  Revised  Statutes,  and  the  indictment  was  held  to  be 
vicious  because  it  contained  but  one  count. 

But  the  counsel  for  the  defendant  insists  that  because  there  was 
but  one  verdict,  and  the  judge  imposed  but  one  sentence,  the  in- 
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dictment  must  be  constraed  accordingly;  but  the  validity  of  the 
mdictment  must  be  determined,  as  a  matter  of  fact,  from  an  exam- 
iiiation  of  its  provisions  only. 

It  was  within  the  discretion  of  the  judge  to  sentence  the  accused 
under  each  of  the  two  charges,  as  he  was  authorized  to  have  done 
under  a  general  verdict  of  guilty.  Such  was  the  course  pursued  by 
the  District  Judge  in  State  vs.  Robinson,  40  An.  780,  and  we  approved 
his  action. 

We  have  taken  the  pains  to  examine  this  question  with  special 
care  for  the  purpose  of  showing  that  our  jurisprudence  is  plain  and 
free  from  doubt,  and  that  the  indictment  is  valid  and  consistent 
therewith. 

Judgment  affirmed. 


No.  10,463. 
Succession  of  Frederick  Gast. 

When  tlie  return  day  for  tlliiiK  a  transcript  has  been  extended,  and  the  tninscrfpt 
i**  filed  after  the  expiration  of  the  extennion,  the  appeal  will  be  dismi^Hed,  as  the 
appellant  is  not  entitled  to  the  tliree  day."*  of  jiraL-e  which  follow  the  return  day. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Ous  A.  Breaux  for  the  Appellee. 


T.  McMahon  for  the  Appellant. 


On  MonoN  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

McExERY,  J.  The  appeal  in  this  case  was  made  returnable  on 
the  first  Monday  in  November,  1889.  On  the  5th  day  of  November, 
on  the  application  of  the  appellant,  a  delay  of  thirty  days  was 
granted  to  file  the  appeal.  The  transcript  of  the  appeal  was  filed 
on  the  9th  of  December,  1889,  after  the  expiration  of  the  thirty 
days  extension. 

No  days  of  grace  are  allowed  when  the  time  is  extended  for  bring- 
ing up  the  appeal.     Sue.  of  Quinn,  37  An.  391. 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 
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Ijr  1313 


51  18^2 


The  State  ex  rel.  Board  of  Directors  of  Public  Schools  of 
si  18^'  New  Orleans  vs.  City  of  New  Orleans. 

51  1866 

A  iminiei])al  corporutioii,  sued  under  an  enaetnient  deemed  by  it  to  be  uneonstitu- 

tional,  the  object  of  ^  hich  is  to  compel  it  to  increase  an  appropriation  from  its 

alimony,  has  the  right  to  ph€id  the  nnconstitutictnality  of  the  act  and  to  have 

the  contention  determined  by  the  courts. 

It  can  not  be  called  on  to  shoM-  cause  why  a  relief  souj^ht  against  it  should  not  be 
granted  and  when  it  appears,  in  response,  be  met  with  the  objection,  that  it 
has  no  standing  in  court  and  can  not  be  hearrf. 

In  such  cases,  the  courts  will  not  refuse  to  listen  to  the  defence;  but  will  inquire 
and  pass  upon  its  merits. 

Tlie  supremacy  of  a  Legi^latiire  over  a  city  is  not  so  absolute  that  it  can  not  be 
restrained  by  the  organic  law.  Limitations  imposed  by  the  Constituticm  upon 
Its  powers,  can  not  be  overleape<l. 

The  system  of  free  public  schools  in  Louisiana  is  a  State  institution,  for  the  estab- 
lishment, maintenance  and  support  of  which  the  State  is  required  to  provi<le 
by  taxation,  or  otherwise. 

Ah  a  rule,  the  taxing  powers  may  be  exercised  by  the  (ieneral  Assenibly  for  State 
purposes  only,  and  by  parishes  and  municipal  corporations,  under  authority 
granted  them  by  the  Legislature,  for  parish  and  municipal  purposes  alone; 
but,  under  express  sanction  of  the  Constitution,  the  (ifneral  Assembly  **  mat/" 
authorize  parishes  to  levy  a  tax  f(»r  the  public  schools  therein,  not  exceeding 
the  state  tax  and,  with  other  parish  taxes,  not  exceeding  the  limits  of  parish 
taxation,  fixed  by  the  Constituticui. 

The  Legislatui*e  can  not  foive  a  parish  to  lev>  a  tax  Itn- school  purpt»ses.  It  uuiy 
authorize  it  to  do  so,  and  when  it  has  done  st),  and  the  parish  undertakes  to 
raise  it,  the  constitutional  limits  must  be  <»bsei  ved. 

To  be  valid,  the  levy  of  such  a  tax  must  find  its  authority  In  the  organic  law. 

The  Legislature  has  therefore  no  authority  to  compel  the  City  of  N<'w  Orleans,  which 
is  the  parish  of  Orleans,  t<i  make  an  appropriation  U)  stand  in  place  of  the 
amount  which  a  school  tax,  if  specially  levied,  would  huve  realized. 

The  Legislature  can  not  transgress  its  powers,  or  invade  those  which  are  secured 
by  the  Constitution  to  the  City  of  New  Orleans.  It  e:in  not  do  indirectly,  that 
which  it  is  Ineonjpetent  to  do  directly. 

Although  the  first  part  of  See.  71  of  Act  81  ot  188K  may  be  constituti(mal,  the 
prorims  which  follow  it  and  which  retiuire  the  City  of  New  Orleans  to  appro- 
priate no  less  than  $'2">0,(KK>,  for  school  pui-poses,  are  unconstitutional.  They 
are  therefore  deemed  unwritten  and  not  binding  cm  the  city. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

A,  H.  Wilsouy  E.  B,  Kruttschnitt  and  C,   F,  Buck  for  the  Relators 

and  Appellants : 

Act  SI  of  1SH8  of  the  Ix)ulsiana  Legislature,  *'  in  relation  to  free  public  schools,  and 
to  regulate  education  in  the  state  of  I/Ouisiana,'*  etc.,  is  eon.stltutional  and 
valid,  and  its  mandate,  a.-*  contained  in  Sec.  71,  requiring  the  City  ot  New 
Orleans  t<»  make  annually  certain  ai^propriations  for  public  education  in  thi.*i 
parish,  shouhl  be  enforced. 
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stato  i'x  r*.'\.  Boanl  of  Tnblie  Schools  vs.  Citv  of  New  OrloanH. 


All  Iaw^  ATv  preHumed  to  be  eonstltutional  and  offeetual  until  clearly  and  aftlnHa- 
tively  shown  to  be  otherwise.  *'  rolieo  Bill "  case  (Vol.  6,  Southern  Reporter,  p. 
r>*^^;  Cooley's  Const.  Lim.  (Kd.  ISW),  pp.  1S2-3-4;  Fisher  vs.  Auditor,  j«J  An.  450; 
Fleteht-r  vs.  Peek,  6  Cranch  128. 
*S*^*.  71  of  said  Act  is  mandatory  in  terms  and  intent,  and  deprives  the  City  of  New 
Orleans  of  any  and  all  discretion  in  appropriations  for  school  purposes. 

The  City  Budj^ot,  haviuj?  been  prepared  and  adopted  in  January,  1889,  on  an  Hn- 
ct-rtain  estimate  of  receipts,  being  mere  guess  work,  and  It  being  shown  that 
up  to  April,  is««*,  the  assessment  rolls,  the  legitimate  basis  of  estimate,  had  not 
b«'«-n  tiled  in  the  Comptroller's  office,  and,  it  being  further  shown  that  an  appro- 
piiiition  has  not  been  made  In  that  budget  for  public  schools,  as  required  by 
law  Sec.  71),  though  seasonably  denumded,  such  budget  is  not  a  legal  budget 
qfuttui  relators,  and  the  appropriations  therein  made  arc  not  final,  and  can  be 
diverted  i>n  relators'  Judicial  demand,  in  order  to  conserve  relators'  rights  In 
tile  x>»'<^'"i ••***-"'*»  a" *1  such  a  so-called  budget  is  not  competent  evidence  that  the 
city  has  disbursed  its  total  revenue  for  that  year. 

Municipal  control  of  various  matters  of  general  public  inter<'st  Is  within  the  scope 
of  State  supt;rvision,  which,  when  exercised  through  legislative  actlim,  must 
hv  accepted  by  the  municipality.  "Police  Bill"  case.  Vol.  6,  Southern  R«p., 
p.  .M<i. 

The  legi-»lative  mandate  to  the  School  Board  (relators)  to  pay  its  Indebtedness  to 
teachers  Is  not  a  mandate  to  State,  parish  or  municipality,  and  consequently  is 
not  repugnant  to  Art.  45  of  the  State  (Constitution,  even  though  the  School 
Board  is  <»rdered  to  pay  such  debt  out  of  funds  to  be  received  from  the  city,  it 
beinj?  evident  that  Art.  45  does  not  apply  to  corporations  excepted  therefrom. 

Tile  School  Board,  as  a  distinct  corporation  created  by  law  (Act  81  of  1SH8),  has 
Mi\v  administration  of  its  funds,  witliout  any  right  In  the  city  to  Inquire  into 
their  destination  or  interfere  in  any  manner  with  such  administration. 

A  Keneral  law  "  in  relation  to  free  public  schools  and  to  regulate  public  educati<m 
in  the  State  of  Louisiana,"  etc.,  and  establishing  a  general  system,  embraces 
therein  all  necessary  details,  which  need  not  be  enumerated  In  the  title;  j»ro- 
ri«/rrf.  they  are  kindred  and  germane  to  the  object.  The  payment  of  salaries 
to  teachers  for  past,  present  or  future  services,  is  germane  to  the  principal 
•  •bject- 

Tlie  title  to  the  act  need  not  be  a  detailed  index  of  Its  contents.  It  suffices  if  the 
obj«'ct  be  stated  generally.  Cooley's  Const.  Lim.,  pp.  141-144,  note  3,  p.  144; 
State  vs.  Hackett,  o  An.  91 ;  State  vs.  Crowley, :«  An.  782;  La.  Board  vs.  Dupuy, 
•C  An.  l**!. 

If  a  general  law  rep«*als  prior  laws  by  reason  of  conllict  therewith,  or  l)y  effect  of 
the  formal  rep<»aling  clause  (Sec.  74),  it  is  not  necessary  to  detail  laws  repealed. 
A  special  law  may  be  thus  repealed,  being  Included  in  the  effect  of  such  repeal. 
Mich  repeals  need  not  be  stated  in  title. 

It  will  be  observed  that  only  a  general  law  can  be  passed  relative  to  public  educa- 
tion. (Art.  46,  f!onst.)  Therefore  such  law  must  include  the  entire  State  and 
tbe  parts  thereof.  If,  In  such  necessarily  general  law  a  part  thereof  should 
apply  to  the  Parish  of  Orleans  and  other  parts  to  country  parislies,  because  of 
the  peculiar  necessities  and  exigencies  of  the  statu  quo  existing  in  this  parish, 
and  elsewhere  («».  g.^  revenue,  health,  registration  and  other  general  laws),  such 
law  or  part  thereof  Is  not  open  to  the  objection  that  it  Is  local  and  special,  and 
the  other  objections  incident  thereto.  A  law,  or  part  of  law  applying  to 
Orleans  parish,  or  any  other  subdivision  of  tliis  State,  Is  not  local  or  special  in 
tlU'coiistittitional  sense.    State  vs.  Dolan,  Ho  An.  1142. 
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The  right  of  the  legislature  to  direct  payment  out  of  general  or  reserve  funds,  or 

otherwise,  is  indisputable,  and  this  need  not  be  mentioned  in  title  if  germane 

to  object. 
I^aws  may  be  constitutional  in  whole  or  in  part,  and  only  the  obnoxious  portion  be 

annulled,  the  rest  remaining  valid.    Moore  vs.  City,  5i2  An.  743;  St.  Landry  vs. 

stout,  32  .\n.  1278;  State  vs.  l>olan,  Xi  An.  11H2;  State  vs.  Crowley,  HH  An.  7S8. 


Samuel  L.  Gilmore  and  Francis  B.  Lee,  ABsistant  City  Attorneys,  for 
the  Respondent  and  Appellee : 

I. 

That  portion  of  Sec.  71  of  Art.  si  of  18S8,  which  refers  to  the  unpaid  balances  due  by 
the  School  Board  for  the  years  1H80,  18S1,  1S82,  an<l  1SH4,  Is  unconstitutional, 
because : 

1.  It  violates  Art.  45  of  the  Constitution,  which  declares  that  no  law  shall  be 
passed  directing  the  payment  by  any  municipality  of  any  claim  credited  with- 
out express  authority  of  law.    I^abatt  vs.  City,  3«  An.  8S6. 

2.  It  violates  Art.  47  of  the  Constitution,  which  declares  that  the  General  Assembly 
shall  not  indlrwtly  enact  special  or  local  laws  by  the  partial  repeal  of  a 
general  laM'. 

«.  It  violates  Art.  48  of  the  Constitution,  which  requires  that  the  intention  to  apply 
for  the  passage  of  a  local  or  special  law  must  be  advertised  before  such  laws 
are  passed.    State  vs.  Dolan,  H5  \\\.  1142. 

11. 
The  entire  iSec.  71  of  Act  81  of  Ihss  is  unconstitutional,  because: 

1.  It  is  local  legislation,  and,  as  such,  violates  Art.  46.of  the  Constltuthni,  Mhich 
prohibits  the  passage  of  local  laws  providing  for  the  raising  of  money  for 
school  purposes,  state  vs.  Dolan,  :-tr>  An.  1142;  People  vs.  Supervisoi-s,  4  Hand, 
48  N.  Y.,  10;  People  vs.  Hills,  :«  N.  Y.,  449;  People  vs.  O'Brien,  .S.8  X.  Y.,  19;^;  BretK 
vs.  Mayor,  3  Abbott's  Practice  Reports,  478. 

2.  It  violates  Art.  48  of  the  Constitution,  in  that  Intention  to  apply  for  its  passage 
was  never  advertised. 

3.  It  violates  Art.  29  of  the  Constitution,  which  requires  that  every  law  shall 
embrace  but  one  object,  and  that  expressed  In  its  title,  in  that  it  has  the  effect 
of  altering  the  city  charter,  and  there  is  no  indication  of  this  in  its  title.  State 
vs.  Hackett,  5  An.  93;  Duverger  vs.  Salter,  5  An.  94;  Bossier  vs.  Steele,  l;^  An.  4»4; 
AVisner's  Curator  vs.  Mayor,  25  An.  f>9s;  Succession  of  Irwin,  HH  An.  6i<;  Swann 
vs.  (Jayle,  21  An.  480;  AVilliams  vs.  Lodge,  ?IS  An.  »;2«. 

III. 

The  entire  Act  h]  of  18S8  is  unconstitutional,  because  it  has  two  <ibjeets  expre-ssed 
in  Its  title.  State  vs.  Harrison.  II  An.  r22;  Mocu-ovs.  liossier,  X2  An.  loic;  (\>ol(^y'8 
Const.  LIm.,  1868  ed.,  US. 

IV. 

The  city  has  a  right  tt)  urire  tlie  unconstitution  tlit\  of  un  net  wIhmi  the  act  affects 
i\\v  cor])onition  In  its  riifhts  or  propi-rtj 
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V. 

Tlu*  relator  is*  wholly  without  eaiise  of  action  in  this  case,  because: 

I  It  failed  to  furnish  the  Council  with  the  statement  of  the  attendance  at  schools 
Hnd  the  cost  of  Instruction,  which,  under  Sec.  70  of  Act  81  of  Ihsh,  is  a  condition 
precedent  to  the  riK^t  of  the  School  Board  to  demand  any  amount  f(»r  .school 
pnri><»s*es. 

2.  Si-etion  71  of  Act  HI  of  1SW<  does  not  require  the  city  to  appropriate  tlie  «*iim  nt 
$25i>.uiOf)r  any  specific  sum  for  school  purposes,  but  only  requires  the  city  to 
upprf»priate  an  amount,  which,  with  the  apportionment  of  thState  tax  and  the 
poll  tax,  will  be  sufBcient  for  the  maintenance  of  schools  during  the  year. 

;<.  The  ciy  budffct  for  18S9,  having  been  finally  adopted  and  promulgated,  before 
the  institution  of  this  suit,  can  not  now  l)e  amended.  Act  2s<>f  ls7S*;  Shotwell  vs. 
(  itv,  Xi  An.  W»;  State  ex  rel.  Samory  vs.  Citv.  H4  An.  474. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  J.  This  is  a  mandamus  proceeding,  the  object  of  which 
is  to  compel  the  City  of  New  Orleans  to  place  the  relator  board  on 
ite  budget  of  expenditures  for  1889  for  the  sum  of  $250,000,  which 
it  has  failed  to  do  except  to  the  extent  of  $180,000. 

The  petition  is  based  on  Sec.  71  of  Act  81  of  1888,  relative  to  public 
Kkools. 

That  section  provides  substantially  that  the  Council  of  New  Or- 
leans, in  making  their  annual  budget  of  expenditures,  shall  include 
therein  the  amount  deemed  necessary  to  meet  the  expenses  of  the 
schools,  and  keep  in  good  repair  school  houses  and  grounds,  as  may* 
seem  just  and  reasonable,  provided  it  shall  not  exceed  the  statement 
of  the  School  Board  to  be  previously  made,  and  shall  not  be  less 
than  $250,000,  whereof  $75,000  to  be  paid  out  of  the  reserve  fund 
of  20  per  cent,  contributed  by  Sec.  66  of  Act  20  of  1882,  and  Act  109 
of  1886,  from  which  certain  claims  against  the  board  shall  be  paid 
gradually  so  as  to  be  extingushed  in  1895. 

The  section  authorizes  the  board,  if  necessary,  to  enforce  its  pro- 
visions by  mandamus. 

There  is  a  charge  of  failure  and  a  prayer  for  relief. 

The  defences  of  the  city  are  a  general  denial,  and  the  constitution- 
alit>'  of  the  act  on  various  grounds. 

A  number  of  persons  claiming  an  interest  intervened,  joining  the 
board,  and  were  met  by  exceptions  and  answer  by  the  city. 

From  a  judgment  dismissing  the  proceedings  and  the  intervention, 
the  relator  and  the  intervenors  have  appealed. 
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Stiitt'  <'X  rel.  IJoanl  of  Public  Mhools  vs.  City  of  New  Orleaiij*. 

The  objections  of  the  city  to  the  constitutionality  of  the  act  may 
be  summarized  as  follows : 

1.  It  embraces  two  objects. 

2.  It  attempts  to  amend  the  city  charter  in  a  prohibited  manner. 

3.  It  is  a  local  or  special  enactment  which  was  adopted  without 
previous  publication  of  intention,  etc. 

4.  It  requires  the  city  to  pay,  through  the  Board  of  Directors,  a 
debt  which  it  does  not  owe. 

6.  It  requires  the  city  to  make  an  appropriation  for  school  pur- 
poses which  the  city  can  not  be  compelled  to  raise  by  a  school  tax. 

Counter,  the  board  and  the  intervenors  retort  that  the  City  of 
New  Orleans  has  no  legal  standing  to  charge  the  unconstitutionality 
of  any  law  affecting  her. 

Touching  this  peremptory  objection  to  the  right  of  the  city  to 
stand  in  judgment  which  must  be  determined  at  the  threshold,  it 
might  suffice  to  say  that,  however  absolute  and  broad  the  powers  of 
the  General  Assembly  may  be  on  the  City  of  New  Orleans,  their 
supremacy  may  be  confined  within  certain  boundaries  by  the  State 
organic  law  which  can  not  be  overleaped,  and  that  when  an  attempt 
is  made  to  transgess  them  the  city  has  an  undoubted  right  to  interpose 
impediments,  and  to  be  heard;  but  it  is  better  that  the  matter  re- 
ceive further  attention. 

The  principle  is  well  recognized  that  '*  where  a  demand  is  asserted 
» against  a  municipality,  though  of  a  nature  that  the  Legislature 
would  have  a  right  to  require  it  to  incur  and  discharge ;  yet,  if  its  legal 
and  equitable  obligation  is  disputed,  the  corporation  has  a  right  to 
have  the  dispute  settled  by  the  courts  and, can  not  be  bound  by  a 
legislative   allowance  of  the  claim."     Cooley  on  Const.  Lim.  232-3. 

Indeed,  were  it  not  so,  the  mouth  of  political  organizations,  repre- 
senting the  corporators,  would  remain  absolutely  muzzled.  The  cor- 
porations would  have  not  only  tamely  to  submit  to  and  passively 
allow  unconstitutional  legislation  to  be  executed,  but  would  be  con- 
strained to  carry  it  out  themselves. 

The  books  are  full  of  cases  in  which  political  corporations  have 
been  recognized  the  privilege  of  setting  up  the  unconstitutionality  of 
laws  under  which  some  unwarrantable  right  against  their  revenue 
and  property  was  sought  to  be  enforced,  and  which  in  the  legality  of 
such  defences  has  been  sanctioned. 

When,  therefore,  the  courts  have  said  in  cases  of   that  category 
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that  such  corporations  can  not  resist  legislation  affecting  them,  they 
could  mean  and  meant  only  congtitutianal  and  in  no  way  unconstitu- 
tional legislation,  for  the  glaring  reason  that  to  have  meant  and  said 
the  reverse  would  have  been  to  have  held  that  municipal  corpora- 
tions muM,  in  all  contingencies,  accept  and  further  unconstitutional 
legislation,  which  would  be  a  monstrous  proposition. 

The  ruling  of  this  court  in  the  recent  case  of  the  State  ex  rel. 
Nicholls  vs.  City,  41  An.  166,  is  no  authority  to  prevent  the  City  of 
New  Orleans  from  being  heard  in  the  instant  controversy. 

It  was  a  suit  in  which  the  Governor,  entrusted  with  the  execution  of 
the  laws,  claimed  that  under  the  provisions  of  Act  63  of  1888,  en- 
titled *'Anact  creating  a  Police  Board  for  the  City  of  New  Orleans 
and  defining  its  powers,"  it  was  made  the  ministerial  duty  of  the 
Mayor  and  Councilmen  of  New  Orleans  to  proceed  to  the  election  of 
six  commissioners,  who  were  with  the  Mayor,  to  constitute  the  Police 
Board ;  that  they  had  declined  to  perform  that  duty,  and  that  they 
should  be  compelled  to  do  so. 

The  return  of  the  defendants  was  a  charge  of  unconstitutionality 
of  the  act  sought  to  be  enforced. 

The  issue  was  whether  the  defendants,  the  representatives  of  the 
corporation  as  its  council,  could  resist  the  execution  of  the  law  on 
that  plea.  It  did  not  involve  the  question  whether  the  defendant 
had  any  legal  standing  to  plea^d  the  unconstitutionality  of  the  law,  or 
whether  the  city's  revenue  should  or  should  not  be  appropriated  for 
the  purposes  of  the  Police  Department. 

The  act  contemplated  a  reorganization  of  the  police  force  by  with  - 
drawing  from  the  Mayor  and  Coimcil  the  appointing  power  and  vest- 
ing it  in  a  board  created  by  the  statute,  and  it  prescribed,  as  a  pre- 
liminary matter,  that  an  election  should  be  made  by  the  Council  of 
the  commissioners,  who,  with  the  Mayor,  were  to  constitute  that 
board. 

Although  the  court  catechised  the  defendants  by  informing  them 
that  it  was  improper  for  them  lightly  to  question  the  validity  of  the 
act,  which  was  prima  fcusie  constitutional;  that  it  was  better  that 
they  withold  their  resistance  until  after  it  had  been  judicially 
declared  unconstitutional,  and  that  by  executing  it,  their  responsi- 
bility was  sheltered,  it  did  not  hold  that  they  did  not  possess  the 
right  of  pleading  its  unconstitutionality,  and  that  they  would  not 
be  heard, 
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Far  from  refusing  to  consider  that  defence,  the  court  inquired  into 
it  and  sustained  the  constitutionality  of  the  act,  ordering  the  defend- 
ants to  proceed  with  the  election. 

Here  the  controverted  question  involves  the  right  of  the  Legis- 
lature to  dispose,  without  warrant,  and  in  spite  of  constitutional 
inhibition,  of  a  large  portion  of  the  city's  revenue  for  a  specific  pur- 
pose, injuriously,  it  is  claimed,  to  other  superior  purposes;  in  other 
words,  the  power  of  that  body  to  divert  a  part  of  the  alimony  of  the 
city  for  an  object  for  which  it  would  not  be  forced  to  provide,  which 
is  not  one  of  the  essential  wants  and  necessities,  of  which,  in  amount, 
is  larger  than  that  which  the  city  can  consecrate  to  that  end. 

In  support  of  her  resistance  the  city  invokes  the  organic  law, 
which  prevents  the  Legislature  from  so  acting,  and  which  has  vested 
it  with  a  discretion  which  can  not  be  coerced,  and  which  she  has 
reasonably  exercised. 

It  would  pass  strange,  indeed,  if,  after  the  defendants  here  have 
been  commanded  to  show  cause  why  the  relief  sought  against  them 
should  not  be  granted,  they  could  be  met,  when  they  appear  in 
response,  with  the  objection  that  they  have  no  standing  in  judgment. 
17  An.  261;  39  An.  11;   11  Wall.  267. 

Pretermitting  an  examination  of  the  constitutional  objections  af- 
fecting the  form  of  the  act,  previously  raised  and  before  mentioned, 
we  will  now  proceed  to  inquire  and  determine  the  last  one  which 
assails  the  mibatance  of  the  act,  as  it  may  be  valid  in  form,  and  yet 
invalid  intrinsically. 

It  is  elementary  that  a  State,  in  the  absence  of  constitutional 
prohibition,  may  delegate  part  of  her  political  and  administrative 
powers  to  municipal  corporations  within  her  borders,  which  then 
become  State  functionaries;  and  that  whenever  such  delegation 
may  take  place,  the  State  can  confer  on  them  certain  rights,  which 
she  may  subsequently  extend,'  abridge  or  withdraw,  as  may  seem 
just  and  advisable,  but  without  impairing  the  obligation  of  contracts. 

This  privilege  of  delegation  is  essential  in  the  very  nature  of 
things,  as  otherwise  the  local  administration  necessary  for  public 
good  would  be  an  impossibility,  in  consequence  of  the  practical  in- 
ability of  the  State  general  government  to  well  provide  by  itself  for 
the  regulation  of  administrative  matters  on  numerous  important 
details  in  the  different  parts  of  the  State. 

The  organic  law  may,  however,  check  the  incidental  rights  of  the 
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Legislature,  so  that  when  constitutional  restrictions  have  been  im- 
posed, the  limitation  is  paramount  and  the  Legislature  is  impotent. 

Indeed,  it  is  a  question  settled  beyond  the  possibility  of  reasonable 
doubt,  and  which  needs  no  reference  to  authorities  to  be  verified, 
that  the  supremacy  of  the  Legislature  over  a  municipal  corporation, 
in  many  respects,  is  restrainable  by  qualifications  placed  by  the  Con- 
stitution in  terms  or  by  fair  implication. 

It  is  as  clear  that  a  Legislature  can  no  more  transgress  a  State 
Constitution  than  that  a  convention  can  violate  the  Federal  Consti- 
tution, than  that  a  municipal  corporation  can  override  its  charter  or 
valid  laws  affecting  it  and  the  Federal  or  State  Constitution. 

It  therefore  follows  that  when  restrictions  have  been  placed  by  the 
higher  law  on  the  powers  of  the  Legislature,  or  where  the  authority 
with  which  it  is  specially  vested  is  clearly  limited,  the  Legislature 
has  no  right  to  compel  a  municipal  corporation  to  do  that  which  the 
Constitution  says  the  Legislature  may  authorize  it  to  do,  and  if  the 
Legislature  undertakes  to  go  beyond  its  power  of  authorization,  its 
action  is  nugatory. 

The  fundamental  questions  upon  which  this  authority  turns  are : 

1.  Whether  the  Legislature  has  stopped  the  City  Council  from  dis- 
cretion in  the  matter  of  school  appropriations,  and  if  it  has  done  so, 

2.  Whether  it  has  not  transgressed  the  Constitution  in  requiring 
an  outlay  which  it  could  not  command. 


It  is  apparent  that  the  Legislature  has,  in  unmistakable  language, 
industriously  at  first  expressed  its  will  that  the  City  Council  of  New 
Orleans  shall  have  a  discretion  in  such  matters ;  but  it  is  evident  that 
it  subsequently  circumscribed  the  exercise  of  that  discretion,  when 
it  provided  that  the  appropriation  shall  not  exceed  the  amount  set 
forth  in  the  estimate  of  the  board  of  directors  to  be  submitted  be  - 
fore  the  annual  budget  of  expenditures  is  prepared,  and  shall  not  be 
less  than  $250,000. 

It  is,  therefore,  clear  that  the  Legislature  intended  that  the  city 
authorities  should  not  have  a  discretion  to  appropriate  more  than  one 
sum  and  less  than  another,  and  that  a  breach  of  duty  could  be  sum- 
marily provided  against. 

II. 

Such  being  the  case,  the  momentous  question  arises,  whether  the 
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Legislature  had  authority  to  prescribe  and  command  as  it  did  in  this 
case  requiring  an  appropriation. 

The  City  of  New  Orleans  is  a  political  organization,  recognized  and 
protected  by  the  Constitution  and  by  legislation  under  its  provisions. 
It  enjoys  the  privilege  of  a  municipal  corporation,  possesses  all  the- 
inherent  powers  necessary  for  its  existence  and  maintenance,  for  the 
accomplishment  of  the  purposes  for  which  it  was  created.  It  is  a> 
being  which  can  not  be  blotted  out  of  life.  Its  citizens  have  rights^ 
which  cannot  be  divested. 

Although  under  an  express  constitutional  provision,  the  Legislature* 
has  authority  to  cancel  its  charter  and  remit  its  inhabitants  to  an 
other  form  of  government  (Art.  254) ,  that  body  has  no  right  to  compel 
its  representatives,  by  whatever  name,  under  its  actual  or  under  an 
eventual  form  of  government,  to  do  that  which  parochial  or  munici- 
pal organizations  can  not  be  forced  to  do. 

So  that,  if  by  the  terms  of  the  Constitution,  or  by  fair  implica- 
tion from  them,  it  appears  that  the  Legislature  can  not  compel  the 
city  to  make  any  appropriation  for  school  purposes,  it  irresistibly 
follows  that  the  Legislature  is  not  permitted  to  do  so,  either  by 
special  or  general  legislation,  or  by  an  amendment  of  the  charter. 

The  system  of  public  education  in  Louisiana  is  a  State  institution, 
and  as  such,  is  placed  under  the  control  and  protection  of  the  State 
by  the  very  terms  of  the  Constitution. 

Article  224  provides:  << There  shall  be  free  public  schools  estab- 
lished by  the  General  Assembly  throughout  the  State,  for  the  educa- 
tion of  all  the  children  of  the  State,  between  the  ages  of  six  and 
eighteen  years,  and  the  General  Assembly  shall  provide  for  their 
establishment,  maintenance  and  support,  by  taxation  or  otherwise. 
And  all  moneys  so  raised,  except  the  poll  tax,  shall  be  distributed  to 
each  parish,  in  proportion  to  the  number  of  children  between  the 
ages  of  six  and  eighteen  years.'' 

Inasmuch,  however,  as  the  revenue  or  resources  of  the  State, 
owing  mostly  to  the  restrictions  imposed  upon  her  taxing  powers, 
may  be  inadequate  to  accomplish  those  purposes,  the  Constitution 
(Art.  220,  last  sentence)  has  required  the  Legislature  to  provide  for 
the  levy  of  a  school  tax. 

The  Article  (229)  reads:  '^The  Legislature  shall  provide  that 
every  parish  may  levy  a  tax  for  the  public  schools  therein,  which 
shall  not  exceed  the  State  tax;  providedj  that  with  such  tax,  the 
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whole  amount  of  parish  taxes  shall  hot  exceed  the  limit  of  parish 
taxation  fixed  by  the  Constitution." 

In  furtherance  of  that  provision,  the  Legislature  has  adopted  Act 
81  of  1888,  by  which  parochial  authorities  have  been  empowered  in 
their  discretion  to  raise  such  tax. 

It  is  a  remarkable  circumstance  that,  had  the  Constitution  not 
thus  expressly  provided,  the  Legislature  could  not  have  empowered 
parishes  to  assist  the  State  in  the  establishment,  maintenance  and 
support  of  the  public  schools,  which  are  a  State  institution;  for 
Article  202  of  the  Constitution  says:  <<  The  taxing  power  may  be 
exercised  by  the  General  Assembly  for  State  purposes  and  by  par- 
ishes and  municipal  corporations  under  authority  granted  to  them  by 
the  General  Assembly,  for  parish  and  municipal  purposes." 

In  the  case  of  State  ex  rel.  School  Board  vs.  Police  Jury,  40  An. 
750,  identical  in  principle  to  the  instant  one,  it  was  claimed,  under 
Sec.*  54  of  that  act,  that  the  police  jury  of  a  parish  was  bound  to 
levy  such  tax;  but  the  court  found  and  held  that  the  word  ^'  may  " 
used  in  the  text  did  not  mean  <^  8/^U,"  and  that  traced  through  the 
last  sentence  of  the  article  (229)  to  Act  No.  28  of  1877,  Sec.  28,  it 
simply  meant:  are  authorized,  determining  therefore,  that  the  lan- 
guage was  permistive  and  not  mandatory. 

In  that  case  it  was  said  that  a  legislation  touching  public  educa- 
tion, in  order  to  be  valid  must  find  its  authority  in  the  organic  law 
itself y  because  public  education  is  a  State  institution  to  be  fostered 
by  the  State. 

The  court  consequently  held  that  a  legislation  such  as  that  before 
it,  could  not  be  and  was  not  peremptory,  as  otherwise  it  would 
traDseend  the  legislative  power  and  thus  be  unconstitutional,  con- 
cluding that  police  juries  are  clothed  both  by  the  Constitution  and 
by  said  Act,  with  the  discretionary  or  optional  power  of  levying  or 
not,  a  public  school  tax,  as  they  might  deem  proper. 

Indeed,  were  the  police  jury  to  exercise  its  discretion  and  to  levy 
a  tax,  this  mere  fact  would  not  of  itself  make  the  tax  legal  and  obli- 
gatory; for,  under  the  very  precautionary  terms  of  the  Constitution, 
it  would  be  valid  only  if,  with  the  whole  amount  of  parish  taxes,  it 
did  not  exceed  the  limits  of  parish  taxation  fixed  by  the  Constitution, 
and  had  the  parish  taxation  already  reached  such  limit,  no  such  new 
tax  could  be  at  all  levied. 
It  appears,  by  reference  to  Sec.  54  invoked  in  the  case  just  men- 
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tioned,  that  the  City  of  New  Orleans  was  industriously  excluded,  no 
doubt,  because  there  was  to  be,  further  on,  in  Sec.  71,  some  special 
legislation  relative  to  it,  and  which  is  that  relied  on  in  this  contro- 
versy. 

The  City  of  New  Orleans  represents  the  Parish  of  Orleans,  which  has 
a  nominal  existence  only.  The  territory  over  which  the  charter  of 
the  city  extends  is  that  of  the  Parish  of  Orleans.  The  Parish  of  Or- 
leans, independent  of  the  City  of  New  Orleans,  has  no  practical  or 
legal  existence.  It  is  not  governed  by  a  police  jury,  and  is  not  rep- 
resented by  any  parish  officer.  The  parish  is  the  city  and  the  city  is 
the  parish. 

In  the  second  paragraph  of  Art.  225  of  the  Constitution,  under 
the  head  of  public  education,  the  City  of  New  Orleans  is  treated 
of  and  dealt  with  as  if  it  was  the  Parish  of  Orleans,  and  in  Sec.  54  of 
the  Act  under  consideration,  provision  is  made  that  towns  not 
exempted  under  their  charters  from  the  payment  of  parish  t^xes 
and  subjected  to  the  burden  of  taxation,  as  the  parishes  are,  shall 
not  pay  the  tax  mentioned  in  the  section ;  for  the  same  is  included 
in  the  taxes  imposed  by  the  parish  in  which  the  town  is  situated. 

Now,  if  the  Legislature  has  no  right  to  require  a  parish  to  levy  a 
tax  for  school  purposes,  and  if  the  City  of  New  Orleans  is  the  Parish 
of  Orleans,  or  the  Parish  of  Orleans  is  the  City  of  New  Orleans, 
where  is  its  authority  to  demand,  in  place  of  such  tax,  that  a  sum  of 
at  least  $250,000,  or  any  sum,  be  appropriated  to  school  purposes? 

Even  if  the  city  was  not  the  parish,  where  would  be  the  authority 
of  the  Legislature  to  divert  from  the  alimony  of  the  city,  for  school 
purposes,  any  sum,  when,  under  Sec.  54,  the  city  would  be  formally 
exempted  from  any  contribution  in  the  cause  of  education. 

The  city,  however,  was  vested  with  authority  to  appropriate  a 
sufficient  amount  out  of  her  revenue  for  school  purposes  by  the 
the  first  part  of  Sec.  71  of  Act  81  of  1888,  which  left  it  a  discretion 
in  the  matter  and  which,  exclusive  of  the  provisos  which  follow,  is 
constitutional ;  and  the  city  did  so,  taking  care  that  the  amount  ap- 
propriated, added  to  other  sums  appropriated  for  indisputable  wants 
and  necessities,  should  not  aggregate  more  than  the  amount  which 
the  ten  mills  tax  imposed  by  her  would  realize. 

The  city  could  not  have  imposed  a  special  school  tax,  which,  added 
to  other  city  taxes,  would  have  exceeded  the  ten  mills,  which,  under 
Article  209  of  the  Constitution,  it  was  authorized  to  levy  and  the 
proceeds  of  which  were  to  stand  ^^for  all  purposes  whatsoever,^ ^ 
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It  appears  from  the  record  that  the  city  council,  in  the  exercise  of 
the  discretion  with  which  it  is  vested  by  Sec.  64  of  the  charter  of 
1880,  in  the  apportionment  of  the  alimony  of  the  city  has  prepared 
and  adopted  a  budget  of  the  expenditures  of  the  city  for  1889,  in 
which  provision  has  been  made  for  all  its  essential  wants  and  for  the 
public  schools,  placing  these  on  it  for  $155,000  to  be  paid  .out  of  the 
general  revenue,  and  $25,000  for  repairs  of  school  houses,  etc.,  to  be 
taken  from  the  20  per  cent,  reserve  fund  mentioned  in  Sec.  71,  relied 
on  by  the  relator,  forming  a  total  of  $180,000,  about  one -eighth  of 
the  gross  amount  of  expenditures  figured  upon  therein  as  being 
$1,415,053. 

Considering,  therefore,  that  the  provtaoa  of  Sec.  71  of  Act  81  of 
1888  are  unconstitutional,  not  written  and  not  binding  on  the  city ; 
it  is  ordered  that  the  judgment  appealed  from  be  afllrmed  with 
costs. 


No.  10,407. 
Philip  W.  Sherwood  vs.  His  Creditors. 

In  Insolvency  proceedings  to  wind  up  the  bualncHS  of  an  insolvent  comnierclsil 
partnership,  a  partner  in  commemlam  who  claims  to  be  a  creditor  of  his  partner, 
docji  not  occupy  a  different  and  better  position  than  a  full  or  active  partner; 
and  hence  he  can  not  be  allowed  to  enforce  a  pledj^e  granted  to  him  by  hiw  co- 
partner on  the  latter'8  former  share  of  the  partnership  properiy.  His  rights  a» 
acre<litorof  his  partner  individually  mu«t  be  subordinated  to  those  of  credi- 
tors of  the  partnership. 

In  li(|uidating  an  Insolvent  commercial  partnership,  the  only  difference  between  a 
partner  in  coinmendam  and  an  active  partner,  consists  in  the  former's  imnmnity 
from  liability  for  the  debts  of  the  concern  beyond  the  sum  which  he  has  agreed 
to  furnish  by  his  contract. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
/\     Ellis,  J. 

Frank  N,  Butler  for  Opponent  and  Appellant: 
1.  A  partner  in  rotnmewfam  may  legally  loan  money  to  the  person  with  whom  he  is 
so  ai*»ociated,  and  receive  in  pledge  as  security  for  such  loan  the  property 
acciuired  with  the  money  thus  loaned,  just  as  any  third  person  could  lawfully 
do.  There  is  nothing  to  distinguish  a  partner  in  commemiam  in  such  a  transaction 
from  any  thirti  person,  since  he  has  no  control  whatever  In  the  management  of 
the  1iu8ine8«»f  can  not  bind  the  concern  by  any  act  of  his,  and  is  not  even  con- 
sidered a  partner,  except  in  that  he  has  furnished  a  ci*rtain  amtmnt  of  monej- 
or  property  to  be  employed  In  the  bu.slness  on  condition  of  receiving  a  share 
of  the  profits  In  the  proportion  determined  by  the  contract,  and  of  being  liable 
to  l«)gses  and  expenses  to  the  amount  furnishel  and  no  more.  C.  €.,  Arts. 
2839  to  2S44  ;  .^2  An.  639 ;  XJ  An.  1815. 
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The  partner  i»  commendam  guarantees  the  creditors  of  the  concern  that  the 
money  or  property  he  puts  into  it  shall  be  for  their  benefit;  and  when  that  is 
exhausted  he  is  exonerated  from  any  other  payment.  In  no  case  Is  he  liable  to 
pay  any  sum  beyond  that  which  he  has  agreed  to  furnish  by  his  contract.  O. 
C,  Art.  2842;  Hi  An.  660. 

One  may  pawn  every  corporeal  and  Incorporeal  thing  susceptible  of  alienation. 
C.  C,  Arts.  3154  and  3155. 

It  is  essential  to  the  contract  of  pledge  that  the  creditor  be  put  in  possession  of 
the  thing  given  in  pledge,  and  that  actual  delivery  be  made  to  him,  and  that  the 
thing  pledged  remains  in  the  possession  of  the  creditor,  or  of  a  third  person,  for 
his  benefit.  C.  C,  Arts.  3152  and  3162;  32  An.  12S0;  33  An.  976;  38  An.  866;  21 
Wallace  860;  2  Pickering  607. 

The  pledge  invests  the  creditor  with  the  right  of  causing  his  debt  to  be  satis- 
fied, by  privilege  and  in  preference  over  the  other  creditors  of  his  debtor,  out 
of  the  product  of  the  movable,  corporeal  or  incorporeal,  which  has  been  thus 
pledged.    C.  C,  Art.  3167. 

When  by  the  terms  of  the  act  of  pledge  it  is  stipulated  that  in  default  of  pay- 
ment of  the  pledged  debt  at  maturity,  the  pledgee  should  have  a  right,  at  his 
option,  to  sell,  without  appraisement,  at  public  or  private  sale,  the  pledgefl 
property,  without  recourse  to  a  court  of  Justice,  and  apply  the  proceeds  of  the 
sale  to  the  payment  of  said  debts,  it  is  lawful  for  the  pledgee  to  pursue  the 
course  thus  indicated  in  the  act  of  pledge  to  realize  his  debt.  C.  C,  Art.  3157; 
Act  No.  9,  approved  February  28,  1872,  amending  and  re^nactlng  Art.  3165,  Civil 
Code;  27  An.  472;  29  An.  269. 

An  injunction  against  a  pledgee's  ex  parte  effort  to  sell  the  property  pledged  to 
him,  in  the  manner  authorized  by  the  act  of  pledge,  is  unwarranted,  and  sub* 
jects  the  plaintiff  in  injunction  and  the  surety  upon  his  bond  to  such  damages 
as  may  result  to  the  pledgee  by  reason  of  such  unlawful  injunction. 


JRtc«  &  Armstrtrng  for  the  Syndic,  Appellee : 

1.  A  stranger  can  not  hold  a  pledge  on  the  undivided  interest  of  a  member  Id  a 
commercial  partnership  to  secure  a  debt  due  him  by  such  individual  member 
to  the  prejudice  of  the  then  or  future  creditors  of  the  partnership.  Still  less  can 
a  partner,  or  a  partner  in  oommendam,  who  is  bound  to  observe  exact  good  faith 
toward  the  partnership  creditors.  C.  C,  Art.  2828;  Sue.  of  Beer,  12  An.  698,  699; 
'   Montross  vs.  Byrd,  6  An.  522 ;  Ulman  ft  Oo.  vs.  Briggs,  Payne  ft  Co.,  82  An.  660. 

<2.  A  contract  between  partners,  though  one  of  them  be  a  partner  im  commendam, 
by  which  one  of  them  is  permitted  to  place  the  assets  of  the  firm  oat  of  the 
reach  of  the  creditors  of  the  firm,  Is  Void  as  to  such  creditors  as  In  fraud  of 
their  rights.    BIgelow  on  Frauds,  p.  148. 

8.  Partnership  assets  are  pledged  flrst  of  all  for  the  payment  of  partnership 
debts.  C.  C,  Art.  2828;  Sue.  of  Pllcher,  89  An.  862,  864;  Carter  Bros,  ft  Co.  vs. 
Galloway  ft  Bums,  86  An.  478  and  780;  Gueringer  vs.  His  Creditors,  33  An.  1279, 
1282. 

4.  The  possession  of  the  pledger  is  that  of  the  pledgee  himself,  or  of  a  third 
person  appointed  by  the  Joint  consent  of  pledger  and  pledgee.  C.  C,  Arts.  8158 
and  3162 ;  Weems  vs.  Uelta  Moss  Company,  83  An.  976. 

^.  It  is  a  palpable  inconsistency  that  the  active  partner  shall  be  in  possession  and 
control  of  all  the  assets  of  the  partnership,  and  that  the  partner  in  commfmdam 
shall  bo,  at  the  s  ime  ti^c,  in  possession  of  part  or  all  of  thos(>  assets. 
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**  Legal procreding»'*  to  enforce  the  payment  of  a  debt,  or  the  sale  of  property 
pled^^ed  for  such  payment,  can  be  only  through  service  of  petition,  citation  or 
by  executory  process  when  the  act  of  pledge  imports  confession  of  judgment. 
Code  of  Practice,  Arts.  732,  733,  734,  735, 146, 170,  I7y,  179;  C.  C.  3165. 


The  opinion  of  the  court  was  delivered  by 

PocH^,  J.  This  appeal  involves  the  diseuflsion  of  the  validity  of  a 
pled^  granted  by  the  insolvent  to  Francis  Martin,  his  partner  in 
eommendam,  on  all  of  the  insolvent's  share  in  the  partnership  prop- 
erty, to  secure  an  indebtedness  of  $5,000. 

The  contest  is  between  the  partner  in  commendam,  as  a  creditor  of 
the  insolvent  individually  and  the  creditors  of  the  partnership. 

The  partner  in  comjnendam  prosecutes  this  appeal  from  a  judgment 
which  refused  to  recognize  and  enforce  his  rights  of  pledge. 

The  pertinent  facts  are  as  follows :  A  pre-existing  partnership, 
carrying  on  the  business  of  manufacturing  doors,  blinds,  sash,  etc., 
under  the  style  and  name  of  the  ^'Enterprise  Sash,  Door  and  Blind 
Factory,"  and  composed  of  Alexander  Smith,  Francis  Martin  and 
Philip  W.  Sherwood,  was  dissolved  in  the  early  part  of  November, 

1887,  and  Sherwood  bought  out  Smith's  interest  in  the  concern  for 
$6,000  cash,  which  he  paid  with  money  loaned  him  by  Martin. 

Immediately  thereafter,  Sherwood  executed  an  act  of  pledge  of 
his  two-third  interest  in  the  factory  in  favor  of  Martin  to  secure  his 
indebtedness  of  $6,000  to  the  latter. 

On  the  same  day  the  two  entered  into  a  copartnership  under  an 
•anthentic  act,  with  Martin  as  a  partner  in  eommendamj  to  continue 
the  same  kind  of  business  under  the  same  style  and  name  as  hereto- 
fore. In  the  new  business  Sherwood  contributed  his  undivided  two- 
tiiird  interest  fai,  and  Martin  his  third  of,  the  factory,  with  a  stipu- 
lation of  equal  shares  in  profits  and  losses,  limiting  Martin's  losses 
to  his  contribution. 

On  the  19th  of  AprU,  1888,  Sherwood  made  a  surrender  of  the 
jwrtaership  assets,  and  a  syndic  was  appointed  on  June  6,  1888. 

Martin's  claim,  under  its  terms  and  in  accordance  with  the  act  of 
pledge,  having  matured,  he  obtained  an  ex  parte  order  on  June  12, 

1888,  for  the  sale  of  Sherwood's  interest  in  the  concern,  which  had 
been  pledged  to  him. 

Bdfore  a  sale  could  be  effected  his  proceeding  was  enjoined  by  the 
^syndic  on  numerous  grounds,  one  of  which  was  that,  as  Martin  was  a 
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partner,  his  pledge  was  of  no  effect  toward  the  creditors  of  the  part-^ 
nership. 

The  syndic  having  thereafter  proceeded  to  a  sale  of  all  the  asseta 
of  the  concern,  he  presented  an  account  on  which  he  placed  Martin 
as  an  ordinary  creditor  only. 

By  way  of  opposition  Martin  urged  his  rights  of  pledge  on  the  pro- 
ceeds of  two-thirds  of  the  partnership  assets.  Whereupon  Shak- 
speare,  Smith  &  Co.,  creditors  of  the  partnership,  opposed  Martin's, 
right  of  being  considered  as  a  creditor  of  the  partnership  at  all,  on 
the  ground  that  he  was  only  a  creditor  of  Sherwood  individually. 

The  various  oppositions  and  the  injunction  proceedings  were  con- 
solidated and  tried  together,  resulting  in  judgment  by  which  the 
syndic's  injunction  was  perpetuated,  Martin's  pledge  was  denied  and 
rejected,  in  so  far  as  it  could  affect  the  rights  of  the  creditors  of  the 
partnership,  his  opposition  dismissed,  and  the  opposition  of  Shak- 
speare,  Smith  &  Co.  maintained. 

From  the  foregoing  statement  of  facts,  tested  under  well  settled 
principles  of  law  and  of  jurisprudence,  it  is  apparent  that  the  judg- 
ment thus  rendered  is  correct  in  every  particular. 

The  fallacy  of  appellant's  contention  consists  in  his  assuming  the 
attitude  of  a  thii'd  party  or  of  a  stranger,  in  dealing  with  the  in- 
solvency proceedings  of  Philip  W.  Sherwood,  for  the  purpose  of 
winding  up  the  business  of  the  concern  known  as  the  "  Enterprise 
Sash,  Door  and  Blind  Factory." 

It  is  elementary  in  commercial  law,  as  well  as  under  the  provisions 
of  the  Civil  Code,  that  **the  partnership  property  is  liable  to  the 
creditor^  of  the  partnership  in  preference  to  those  of  the  individual 
partner."     *     *     ♦     Art.  2823. 

And  for  such  pui'poses,  the  pai'tner  in  commendam  is  in  no  better  posi- 
tion than  an  active  partner.  As. a  member  of  an  insolvent  partner- 
ship his  only  immunity  consists  in  the  restriction  of  his  liability  for 
the  debts  of  the  concern,  to  the  amount  which  he  had  agi*eed  to  fur- 
nish by  his  contract.     C.  C.  2842. 

A  partnership  with  a  partner  m  covimendam  may  exist  in  every 
association  known  as  partnerships,  and  it  can  not  be  treated  as  a 
peparate  division  of  partnerships.     C.  C.  2840. 

Ulman  &  Co.  vs.  Briggs  et  al.,  32  An.  630;  Marshall  vs.  Lambette,. 
7Rcb.  473. 

Hence  it  follows  that    in  determining  the   rights    of  Martin  int 
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and  to  the  partnership  assetB  as  a  creditor  of  Sherwood,  he 
must  be  treated  with  the  same  measure  which  >vould  be  meted  out 
to  a  simple  commercial  partner  whose  share  in  the  concern  is  liable 
for  partnership  debts,  and  whose  claims  as  a  creditor  of  his  partner 
must  be  subordinated  to  the  claims  of  creditors  of  the  partnership. 
Gueringar  »'s.  Creditoi-s,  33  An.  1279. 

As  soon  as  the  paitnership  between  Sherwood  and  Maitin  waa 
fc:;ned,  their  respective  previous  and  individual  interests  or  shares 
in  the  factory  were  vestsd  in  the  ideal  being  known  as  the  partner- 
ship, and  no  portion  thereof  could  again  become  the  property  of  the 
partners,  but  the  residuum^  after  the  payment  of  the  partnership 
debts.     39  An.  362,  Succession  of  Pilcher. 

Hence  the  District  Judge  was  correct,  not  only  in  holding  that 
the  pledge  set  up  by  Martin  on  the  previous  interest  or  share 
of  Sher^'ood  in  the  concern  could  not  be  enforced  to  the  detri- 
ment of  the  creditors  of  the  partnership,  but  that,  as  he  was 
only  a  creditor  of  Sherwood,  he  had  as  such  no  right  to  partici- 
pate in  the  distribution  of  the  proceeds  of  the  partnership 
assets.  His  only  recourse  is  on  the  residuum  which  might  accrue  to 
his  debtor  after  the  full  liquidation  of  the  partnership. 

As  he  had  no  pledge  w-hich  he  could  er. force  adversely  to  the 
creditors  of  the  concern,  it  follows  that  he  had  no  legal  right  to 
wrench  the  property  from  the  possession  of  the  syndic  for  the  pur- 
pose of  efifecting  a  sale  of  the  same  independently  of  the  insolvency 
proceedings.  Hence  the  injunction  sued  out  to  stay  his  proceed- 
ing, was  properly  perpetuated. 

Judgment  affirmed. 


No.  10,459. 
Pittsburg  and  Southern  Coal  Company  vs.  Chas.  B.  Slack  &        42       jor 

122         i***! 

Company. 

1.  No  •li^pQti'd  qiic.Htions  of  law  arise  in  this  cusj';  the-  only  issuv  i«<  .i«<  tr)  tlu-  tJ-rnis. 
<»f  an  oral  fontrsirt  Mued  on.  Th«*  plaint  Iff  canios  tln'  bunlrn  i.l  i)r<)r)f;  the 
«vi(lfn.<'  isi  cc.ntradk'tory ;  the  jud^e  «  q»*»  dottMinincd  tln'  Ismm'  of  luct  in 
f  ivor  of  defend  tint. 

'i~  <\>iilracl"*  aiif***  frt>:ii  tin*  ajcrf^onn'nts  of  parties— not  from  tluir  disatri«'«njt'nts;. 
and  th<' evidence  show in{<  that  for  want  of  cloar  t'3ii)lanation.  the  parties  inis- 
ODd<'rstocd  each  other  iind  really  disagreed  instead  of  aKreeiim,  tlie  <)bliirati<)M 
«>{  thi*  aUeju^ed  contract  can  not  bo  enforced. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleau. 


W.  H.  Benedict  for  PiaintifT  and  Appellant. 


John  M,  Baldwin  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Frnnkr,  J.  On  Aug^UBt  17,  1888,  the  pIainti£F  and  defendant 
entered  into  a  contract  concerning  the  sale  of  one  boat  and  two 
barges  of  coal. 

It  is  admitted  that  under  the  terms  of  the  contract  the  sale  of  the 
two  barges  was  only  to  take  effect  as  a  completed  sale  on  Monday^ 
August  20.  But  it  is  claimed  on  the  part  of  plaintiff  that  the  con- 
tract with  reference  to  the  boat  was  different,  and  that  the  sale  of 
the  boat  was  to  take  effect  and  did  take  effect  on  Angost  18.  On  the 
10th  of  August,  the  boat  and  barges  were  all  sunk  and  kMt  in  a 
cyclone. 

The  plaintiff  sets  up  no  claim  on  accoont  of  the  barges,  ammming 
the  burden  of  their  loss;  but  brings  this  action  to  recover  the  price 
of  thel>oat  of  coal. 

Defendant  contends  that  there  was  but  one  contract  coYening  the 
boat  and  the  barges  and  identical  in  its  terms  as  to  botfa,  and  that 
the  whole  sale  was  to  take  effect,  as  completed,  only  on  Monday, 
August  90. 

This  presents  a  simple  issne  of  facts,  involving  no  question  of  law 
whatever.  There  is  no  question  as  to  the  completeness  of  the  con- 
tract between  the  parties;  the  issue  is  as  to  the  terms  of  ihe  con- 
tract. If,  as  defendant  contends,  the  contract  was  for  a  sale  to  take 
effect  as  such  only  on  August  20,  covering  alike  the  boat  and  baiges, 
plaintiff  would  admit  that  the  loss  of  the  boat  fell  on  him,  just  as  he 
does  admit  that  he  must  bear  the  loss  of  the  barges.  If,  on  the 
other  hand,  the  contract  was  that  the  sale  of  the  boat  was  to  take 
effei't  on  the  18th,  the  Hvil  Code  would  inform  the  defendant,  un- 
mistakably, that  the  ^'  agreement  for  the  object  and  the  price 
thereof  being  complete/*  the  thing  sold  was  at  their  risk,  ^^  although 
tV  objoct  had  not  been  delivered  or  the  price  paid,^*  the  seller  not 
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in  default  for  non-delivery.  Rev.  C.  C.  1909,  2552,  2456, 
2457^  2470. 

There  is  no  dispute  about  these  elementary  principles  of  law.  The 
qaoBtion  involved  in  the  case  is  what  were  the  terms  of  the  con- 
taract,  as  matter  of  fact. 

The  dealings  between  the  parties  were  verbal ;  their  evidence  on 
the  subject  is  contradictory ;  and  the  plaintiff  carries  the  burden  of 
proving  the  case. 

The  learned  judge  a  quo  concluded  that  the  plaintiff  had  failed 
and  that  the  weight  of  the  evidence  was  on  the  side  of  defendant. 

After  a  careful  study  of  the  record  we  agree  with  him. 

While  we  admit  that  the  defendant's  agent  intended  to  make  an 
immediate  sale  of  the  boat  of  coal,  to  be  perfect  from  the  date  of 
designatioa  of  the  particular  boat,  we  are  equally  convinced  that  the 
defendants  did  not  so  understand  it.  The  boat  and  barges  were  ii^- 
chided  in  the  same  contract,  and  if  the  plaintiff 's  agent  intended  to 
make  different  terms  as  to  the  time  when  the  sale  of  the  boat  was  to 
take  effect  from  those  as  to  the  sale  of  the  barges,  it  was  his  duty  to 
have  stated  the  difference  very  clearly  so  that  there  should  have 
been  no  room  for  misunderstanding.  This,  his  own  evidence  sat- 
isfies us,  he  failed  to  do.  It  was  not  until  the  18th,  the  day  after  the 
contract,  when  the  agent  called  on  the  defendants  and  designated 
the  particular  boat  and  presented  the  papers  for  signature,  .that  it 
was,  for  the  first  time,  clearly  presented  to  defendants  that  the  agent 
considered  the  sale  of  the  boat  as  taking  effect  at  that  date. 

The  evidence  is  clear  that  at  that  time,  the  day  before  the  loss^ 
the  defendants  asserted  their  understanding  of  their  contract  and 
repudiated  that  of  the  agent. 

Contracts  are  founded  on  the  agreements  of  parties — not  on  their- 
disagreements. 

Judgment  affirmed. 


No.  10,354. 
Henry  Brinkhan  vs.  Mrs.  Anvie  Huyghe. 

L  The  trial  of  a  cause  having  been  commenced,  and  a  portion  of  the  evidence 
taken,  when  the  sitting  judge  was  displaced  by  the  appointment  of  liin  succes- 
sor, a  rjuestion  was  raised  by  the  defendant  aa  to  his  ri^ht  to  require  a  trial 
dtnoro.  //«/<#,  that  the  reintroduction  of  the  testimony  that  was  adduced  be- 
fore the  judge  ex  officio  was  all  the  defendant  could  require. 
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2.  Tin*  ]>Iaintiff  Ix'lnjr  tlic*  ud]iulioatc>o  of  ocrtHin  propprty  iit  u  judicial  sale  to  cifect 
a  partition  t hereof,  amongst  tlu'  heirsof  a  deceaMed  person,  and  having  received 
an  antlu  ntie  d<e<l  thereto,  is  the  holder  of  a  JiiMt  and  transhitlve  title,  and  enti- 
tled to  a  judgment  in  a  i)etitory  action  aj^ainst  a  naki>d  possessor  without  title. 

:-i.  The  Sicond  District  Court  of  the  Parish  of  Orleans  had  jurisdiction  In  18TS  to 
ord<'r  a  partition  of  i)ro])erty  of  a  succession,  between  the  widow  and  helra  of 
a  deceased  p<'is<jii.  un<ler  administration  tlu'reiii. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieans. 
Ellis,  J, 


Buck,  Dinkelspiel  &  Hart  and  Bayne,  Denegre  &  Bayne  for  Plain- 
tiff and  Appellee. 


Alfred  GoldthivMe  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  Buit  is  the  sequel  of  a  protracted  litigation  be- 
tween these  parties  which  has  been  the  subject  of  numerous  adjudi- 
cations by  this  court. 

It  is  a  petitory  action  in  which  the  plaintiff  claims  the  ownership 
of  a  piece  of  real  estate  and  the  buildings  and  improvements  there- 
on, situated  at  the  corner  of  First  and  Davidson  streets  in  this  city, 
by  virtue  of  an  act  passed  before  Octave  Morel,  notary  public,  on. 
the  17th  of  June,  1878,  in  pursuance  of  an  adjudication  made  by  P. 
J.  Spear,  auctioneer,  in  the  suit  of  Robert  E.  Huyghe  vs.  Alfred  C. 
Huyghe,  in  the  then  Second  District  Court  of  the  Parish  of  Orleans, 
in  certain  partition  proceedings. 

The  defendant's  counsel  first  filed  three  exceptions:  (1)  No  cause 
of  action;  (2)  prematurity  of  action;  (3)  no  jurisdiction.  They  hav- 
ing been  overruled,  he  answered  and  plead  the  general  issue. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiff,  decree- 
ing him  to  have  been  the  legal  owner  of  the  property  in  controversy 
since  the  17th  of  June,  1878,  with  the  improvements  thereon,  and 
that  the  property  was  acquired  by  him  by  the  act  of  sale  set  out  in 
the  petition.  It  further  decreed  the  defendant  to  surrender  the  pos- 
session and  pay  to  the  plaintiff  the  rents  and  revenues  of  the  prop- 
erty at  the  rate  of  $30  per  month  for  each  and  every  month  since 
November  2,  1S78,  until  the  delivery  of  possession,  with  interest. 

Defendant  has  appealed. 
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I. 

The  brief  of  defendant's  counsel  contains  a  concession  which  virtu- 
ally disposes  of  the  first  two  exceptions.     It  is  as  follows : 

"The  exceptions  to  the  petition  of  no  cause  of  action  and  prema- 
turity of  action  had  been  filed  under  what  was  supposed  to  be  the 
jurisprudence  of  the  State  at  that  time. 

"The  partition  suit  in  which  Brinkman  acquired  title  was  an  orig- 
inal suit  in  the  late  Second  District  Court  for  the  Parish  of  Orleans. 
The  cases  of  Boutte  vs.  Boutte,  30  An.  181,  and  Buddecke  vs.  Bud- 
decke,  31  An.  572,  were  the  latest  expressions  of  this  tribunal,  and 
were  relied  upon  by  the  pleader  to  sustain  his  exceptions.  The  case 
of  Levy  vs.  Hitsche  was  not  decided  until  May,  1888,  after  this  case 
had  been  continued  until  December,  1888,  in  the  court  a  qua.^^ 
Page  5. 

The  inference  is  that  since  the  opinion  was  rendered  in  Levy  vs. 
Hitsche,  40  An.  500,  there  can  be  no  question  as  to  the  jurisdiction  of 
the  Second  District  Court  of  the  Parish  of  Orleans,  in  the  matter  of 
the  partition  suit  and  proceedings  through  which  plaintiff's  title  was 
derived.  Therefore,  the  exceptions  were  correctly  overruled.  It 
is  perhaps  worthy  of  observation,  that  the  ground  assigned  in  defend- 
ant's motion,  for  the  prematurity  of  this  action  is,  that  same 
was  instituted  before  plaintiff  had  discharged  the  judgment  she  had 
obtained  against  him  for  the  rents  and  revenues  of  the  property 
during  the  period  cf  its  occupancy. 

Huyghe  vs.  Brinkman,  37  An.  240. 

But  Brinkman  availed  himself  of  a  suggestion  and  reservation  of 
this  court  made  in  that  case,  38  An.  836,  and  enjoined  the  execution 
of  that  judgment,  in  order  to  obtain  a  stay  of  proceedings  until  hia 
rights  could  be  ascertained  and  determined.  Mrs.  Huyghe  sought 
to  arrest  these  injunction  proceedings,  by  mandamus,  but  that 
relief  was  refused. 

State  ex  reU  Huyghe  vs.  Judge,  39  An.  99. 

All  of  these  opinions  clearly  indicate  that  the  right  of  the  parties 
litigant,  touching  the  title  as  well  as  the  rents  of  the  property, 
must   find  solution  in  this  form  of  action. 

II. 

It  appears  from  the  record  that  the  case  was  taken  up  for  trial  on 
the  26th  of  April,  1888,  Judge  Tissot  presiding,  and  considerable  testi- 
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mony  was  taken.  Again,  on  the  10th  of  May,  1888,  the  trial  was: 
proceeded  with,  and  additional  testimony  was  taken  before  the  same 
judge.  On  the  11th  of  December,  1888,  the  case  was  again  called  for 
trial,  the  same  to  be  proceeded  with  as  an  open  case,  before  Judge 
Ellis,  he  having,  in  the  interim,  superseded  Judge  Tissot. 

At  this  juncture,  and  before  proceeding  with  the  trial,  counsel  for 
the  defendant  objected  to  the  trial,  as  of  an  open  case,  and  insisted 
upon  a  trial  de  novo,  because  of  the  change  in  the  personel  of  the^ 
court ;  but  this  objection  was  overruled  and  counsel  reserved  a  bill 
of  exception. 

The  counsel  for  plaintiff  then  offered  and  filed  in  evidence  anew 
the  parol  and  documentary  evidence  that  had  been  previously  offered 
in  evidence. 

The  argument  pressed  here,  in  support  of  the  defendant's  right  to 
a  trial  de  novo  is,  that  counsel  had  framed  his  answer  with  a  view  to 
the  jurisprudence  respecting  the  jurisdiction  of  the  Second  Court,  as 
it  was  prior  to  the  decision  of  Levy  vs.  Hitsche,  and  that  the  fault,  if 
fault  there  was  in  doing  so,  was  in  no  wise  attributable  to  the  defend- 
ant personally,  and  as  the  case  is  one  of  great  hardship,  she  ought 
not  to  suffer  the  consequences  thereof. 

The  record  shows  that  the  defendant's  answer  was  filed  on  the  25th 
of  November,  1887,  some  months  prior  to  the  decision  of  Levy  vs. 
Hitsche,  it  is  true,  but  the  record  fails  to  show  that  counsel  demanded 
the  right  to  a  trial  de  novo  for  the  purpose  of  reforming  his  pleadings, 
or  of  supplementing  his  answer ;  nor  did  he  tender  any  supplemental 
answer  disclosing  any  new  or  additional  defence,  or  title  to  the  prop- 
erty in  the  defendant. 

A  trial  de  novo  did  not  imply  any  such  thing  necessarily. 

The  case  counsel  relies  upon,  Ealer  vs.  Freret,  11  An.  455,  does  not 
go  to  that  extent.  At  the  beginning  of  the  trial  before  the  retiring 
judge,  all  the  testimony  had  been  introduced,  evidence  classed,  and 
a  portion  of  the  argument  heard. 

When  his  successor  commenced  the  hearing,  plaintiff's  counsel  op- 
posed any  further  proceedings  and  demanded  that  the  testimony 
should  be  offered  anew. 

This  request  was  refused  by  the  judge  a  quo,  and  this  court  held 
his  ruling  erroneous.  But  the  spirit  of  that  decision  was  complied 
with  by  plaintiff's  counsel,  in  offering  anew,  on  the  last  trial,  all  the 
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testimony  that  was  offered  and  filed  on  the  first.     We  think  the  judge 
properly  overruled  the  defendant's  objection. 

III. 

On  the  merits,  the  sole  question  for  us  to  determine  is  whether  the 
plaintiff  acquired  a  good  and  valid  title  to  the  property  in  dispute,  by 
virtue  of  the  adjudication  at  public  auction  in  the  partition  proceed- 
ings above  noted,  on  the  17th  of  June,  1878.  The  judge  below  thought 
he  did,  and  so  decided. 

In  Huyghe  vs.  Brinkman,  38  An.  836,  the  possessory  action,  on  its 
second  hearing  in  this  court,  the  leading  and  important  facts  as  ap- 
pertaining to  the  source  and  character  of  the  defendant's  possession 
of  the  property  as  owner,  antecedent  to  his  surrender  thereof,  under 
a  prior  decree  of  this  court,  are  recited.  They  were  extracted  from 
the  same  record  that  is  now  before  us.  Those  pertaining  to  Brink - 
man's  title  are  as  follows,  viz : 

That  he  purchased  the  property  at  a  partition  sale  made  between 
the  heirs  of  Robert  Huyghe,  the  former  husband  of  the  defendant, 
who  continued  in  possession  after  his  death.  This  sale  and  adjudica- 
tion occurred  on  the  Ist  of  June,  1878,  and  the  partition  proceed- 
ings are  duly  homologated  notwithstanding  the  defendant's  oppo- 
sition thereto.  Thereupon  a  formal  title  was  executed  in  the 
presence  of  Octave  Morel,  notary,  on  the  17th  of  June,  1878,  and 
delivered  to  the  plaintiff  as  purchaser. 

He  then  procured  a  writ  of  ejectment  and  dispossessed  the  defend- 
ant.    Huyghe  vs.  Brinkman,  34  An.  831. 

Subsequently  Mrs.  Huyghe  was  restored  to  possession  by  a  decree 
of  this  court.     Huyghe  vs.  Brinkman,  37  An.  240. 

This  title  of  the  plaintiff,  Brinkman,  is  perfect  in  form,  and  recites 
all  the  necessary  elements  of  a  valid  sale,  and  he  has  shown  to  have 
paid  a  large  portion  of  the  price  in  cash,  and  to  have  executed  notes 
for  the  residue.  It  is,  in  form,  an  authentic  act,  and  three  of  the 
heirs  of  the  deceased  signed  it.  It  possesses  all  of  the  insignia  of  a 
just  title  in  the  sense  of  R.  0.  C.  3484,  3485,  3486. 

The  defendant,  Mrs.  Huyghe,  was  a  party  to  those  partition  pro- 
ceedings, and  litigated  her  rights  in  the  Second  Court  with  the  plain- 
tiff by  opposing  their  homologation  and  otherwise.  •  To  those  pro- 
ceedings Brinkman  was  a  stranger,  and  only  became  connected 
therewith  as  the  adjudieatee  of  the  property.  The  partition  sale  was 
8 
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made  in  pursuance  of  a  judgment  of  the  Second  Court,  and  the  de- 
cree of  the  same  court-  homologating  the  partition  proceedings,  in 
terms,  declares  **that  the  act  of  partition  passed  before  Octave 
Morel,  notary  public,  on  the  12th  of  July,  1878,  be,  and  the  same  is 
hereby  declared  to  be,  as  binding  to  all  parties  to  this  suit  as  if  same 
had  been  signed  by  the  defendant  in  the  above  rule,  Mrs.  Widow 
Annie  Huyghe." 

All  of  the  proceedings  were  taken  and  determined  in  the  succes- 
sion of  Robert  Huyghe,  deceased,  and  contradictorily  with  and 
against  his  widow  and  heirs. 

The  Second  District  Court  for  the  Parish  of  Orleans  had  undoubted 
jurisdiction  of  the  succession  of  Huyghe,  and  of  the  partition  suit  and 
sale,  and  its  judgment  and  decisions  therein  rendered  were  valid, 
legal  and  binding. 

Since  the  decision  of  this  court  in  Levy  vs.  Nitsche,  40  An.  500, 
this  has  not  been  an  open  question. 

Our  conclusion  is  that  the  plaintiff  has  a  good  and  solid  title  to  the 
property  in  dispute,  and  that  the  judgment  appealed  from  is  correct. 

Judgment  affirmed. 

1"i43t|  No.  10,462. 

114  1012        Widow  J.  H.  Tuckkr  vs.  Illinois  Central  Railroad  Company. 

It  is  uni  lu'cvusiii-y  to  serv<'  notifo  on  tlw  owner  of  a  building  in  order  to  rocovor 
tlamagey  from  injnrl«*H  rocoivedfroni  the  falling  of  the  uame,  as  to  its  dangor-ous 
condition.  lie  is  bontid  to  know  the  (condition  of  his  property.  Ignorance  of 
its  condition  ean  be  no  excuse  for  any  aiccident  caused  by  its  weakness. 
[  Where  a  standard  of  duty  Is  lixe<l,  and  Its  nieanure  defined  l)y  law.  its  omission  i% 
negligence  per  »f.  J 

riiere  can  be  no  <lifference  in  princii)h'  wlielhei"  a  building  has  been  made  unsafe 
by  theagenciesof  time,  weather  or  tlw  acts  of  tresspassers,  which  was  w  ithin  the 
power  of  the  owner  to  jjrevent.  In  any  event,  and  .under  all  these  circum- 
stances. It  is  the  duty  of  the  owner  to  keep  his  building  in  a  safe  con<litlon. 


t 


A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\     Rightor,  J. 


W,  S.  Benedict  and  D.  B.  H.  Chaffe  for  Plaintiff  and  Appellee : 
Kvery  act  whatever  of  man  that  causes  damage  to  an<>ther.  obliges  him  whose 
fault  it  haijpened  t<»  repair  it ;  tin-  right  of  this  action  shall  survive  the  case  <»f 
d«'ath  in  favor  of  th(^  minor  chihiren  or  widow  of  the  deceased,  r>r  cither  of 
them,  and  In  de/ault  of  these.  In  favor  of  the  surviving  father  and  mother,  or 
fither  of  them,  for  the  h])ace  of  one  year  from  the  death.  The  survivors  above 
mentioned  may  also  recover  the  damages  sustained  by  them  by  the  death  of 
the  parent  or  child,  or  husband  or  wife,  as  the  case  may  be.  K.  ('.  (*..  Art.  2:^ir».  h8 
amended  by  Act  71  of  1.SH4.  p.  H4. 
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Kviry  person  is  responsible  for  tlio  damuKC  he  ooeuHions  not  nicreiy  by  his 
act.  but  by  liis  ne^liff^'n^'^'i  hi?*  iniprudenee,  or  his  want  of  skill.  U.  C.  ('.,  Art. 
2316. 

Kvcry  (lilt*  i^  bound  to  ki't'p  bis  bujlflin^s  in  repair,  s<»  that  neither  their  fall, 
northatnf  any  part  of  the  inati'rials  eomposiu^  them,  xuay  Injure  the  nei^h- 
lM)r!i<)rpii!*senffers,  under  the  penalty  of  all  losses  and  damaf^es  whieh  may  re- 
sult fnmi  the  nejrleet  of  the  owner  in  that  respect.  H.  C.  C,  Art.  r,7();  14  An.  KCXi. 
Theo^uuMof  a  buildin>2:  is  answerable  for  the  damajorc  occasioned  by  its  ruin, 
Hbfn  this  is  caused  by  a  neplect  to  repair  it,  or  when  It  is  the  result  of  a  vice  in 
its  original  construction.    K.  C.  C.  2.*?22 :  V.  X.  13S6. 

Tht'luw  makes  it  the  duty  of  the  owner  to  keep  his  building  »n  proper  order,  so 
iliatnoom*  may  be  injured  thereby;  he  is  bound  to  know  whether  repairs  aro 
«>ran'not  necessaiy.  No  notice  of  the  condition  of  the  building  is  necessary. 
*  An.  i^i,  and  the  authorities  there  cited. 

When  a  building  falls,  the  mere  fact  of  its  falling  is;>ri»ia/(r/nV  evidence  of  ne^- 
lijfencf  in  tlie  owner  and  arlves  rise  to  the  maxim,  Jie«  ip»a  loquiter.  This  doctrine 
iVconnnon  alike  to  the  common  and  the  civil  law.  Vincent  vs.  Cook,  4  Hun. 
M.JIuIlcn  Vs..  >?t.  John,  .j7  N.  Y'.  j#57;  Marcadc,  Vol.  5,  p.  27:i;  Laurent,  Vol.  'io.  p. 
•S«-V  w.  (A'l. 

If  any  one  owns  a  l)uildin^on  or  near  a  street,  he  is  under  a  legal  obligation  to 
laki'caretlmt  it  shall  not  fall  into  the  street  and  injure  pei-sons. lawfully  there. 
^Iimnan  &  Redtield  on  Negligence,  Vol.  2,  SSec.  .M7,  note  2. 

Si'- tterr  tm  ut  non  alienum  i^f^ta:*  is  a  maxim  supported  by  the  jurisprudence  to 
all  countries,  and  such  being  the  law,  a  failure  so  to  do  renders  the  owner  liable 
forthi'<lainag«'S  that  may  be  suffered. 

If  an  owner  of  property  pays  no  attention  to  the  same,  and  by  his  gross  neglect 
allowii  persons  to  come  upon  his  property  and  so  deijredate  it  as  to  cause  its  fall, 
Mich  owner  is  responsible  for  the  damages  caused  by  said  fall  to  a  passenger  law  - 
fully  on  the  hi^rhway ;  and  especially  is  this  so  when  the  depredation  has  be<Mi 
eontinuintf  for  weeks.  Such  continue<I  depredation  makes  an  absolute  necessity 
for  repair.  The  fact  that  owner  had  employed  a  man  to  look  after  the  property, 
wliofjiiici  to  do  lii«*  duty,  does  not  lessen  the  owner's  liability. 


Oirault  Farraw  for  Defendant  and  Appellant  : 

1.  The  owner  of  ,i  building  is  liable  in  danutges  for  its  fall,  when  such  ruin  and 
dumaKes  are  caused  by  failure  to  repair  it,  or  from  a  defect  in  theloriginal  con- 
^trnetion.  C.  C,  Art.  2322;  Barnes  vs.  Beirne,  m  An.  H80;  Burton  vs.  Davis,  15  An. 
♦fr:  Howe  vs.  City,  12  An.  481. 

-'•  A  defendant  is  ordinarily  not  liable  except  for  such  damages  as  result  directly 
and  naturally  from  his  negligence. 

•The  proximate  cause  Is  the  test  In  such  cases,  and  where  the  damage  is  caused 
directly  I)y  the  intervening  act  of  a  third  person,  not  connected  naturally  and 
lo>.'ically  or  directly  with  defendant  or  his  alleged  negligence,  plaintiff  can  not 
rwovcr,  even  if  defendant  be  remotely  negligent.  2  Thonj.  on  Negligenc*',  1<W4; 
authorities  in  brief;  Mullen  vs.  St.  .John  et  r//..  .•»7  N.  Y.  :>(u. 


The  opinion  of  the  court  was  delivered  by 

McEkery,  J.     Mrs.  Emma  Freud,  widow  of  J.  H.  Tucker,  sued  the 
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defendant  company  for  $25,000  damages,  for  the  bodily  suffering  of 
her  husband  and  her  pecuniar>'  loss  in  his  death,  caused  by  the  fall- 
ing of  lumber  sheds  situated  on  property  belonging  to  defendant,  in 
square  bounded  by  Delord,  Rampart,  Euphrosine  and  Franklin  street* 
in  the  City  of  New  Orleans,  on  the  12th  of  September,  1887. 

This  suit  was  brought  under  the  provisions  of  Art.  2315,  R.  C.  C. 
The  defence  is  a  general  denial.  There  was  a  verdict  and  judgment 
in  favor  of  plaintiff  for  $7,500,  from  which  the  defendant  appealed. 

The  facts  are  as  follows : 

The  buildings  on  defendants  lots  were  a  series  of  sheds  adjoining 
each  other,  and  running  from  Delord  through  to  Euphrosine  street. 
They  were  strong  enough,  and  suitable  for  the  purpose  for  which 
they  had  been  erected,  the  storing  of  lumber.  A  shed  awning  ex- 
tended over  Delord  street,  for  a  distance  of  100  feet.  The  defend- 
ant's agent,  O'Conner,  who  had  control  of  the  property,  employed 
one  Paland,  to  keep  trespassers  from  the  premises,  who  had  been 
engaged  in  dismantling  the  sheds.  These  depredations  had  been 
going  on  for  some  two  weeks  prior  to  the  falling  of  the  sheds.  There 
was  no  organized  force  by  large  bodies,  but  they  were  committed  at 
such  times  as  suited  the  convenience  of  the  individual  trespassers. 
The  sheds  were  weakened  by  the  continuous  displacing  of  material, 
and  in  the  afternoon  of  September  12,  1887,  a  greater  portion  of  the 
sheds  suddenly  fell.  The  husband  of  plaintiff,  J.  H.  Tucker,  was 
found  dead  under  the  debris  on  the  banquette  on  Delord  street.  He 
was  in  failing  health,  and  had  left  his  home  but  a  short  time  prior  to 
the  accident  for  a  walk. 

The  defendant  concedes  that  if  the  buildings  had  fallen  from  a  fail- 
ure to  comply  with  the  provisions  of  Art.  2322  C  C,  the  liability  of 
the  company  would  be  fixed  without  contributory  negligence  on 
the  part  of  Tucker.  But  the  company  denies  that  the  accident  was 
caused  by  failure  to  comply  with  the  provisions  of  said  article  of  the 
Code,  but  affirms  that  it  was  caused  by  the  unlawful  acts  of  third 
persons,  trespassers,  who  invaded  the  premises  in  swarms  and  liter- 
ally pulled  the  sheds  down  on  the  afternoon  of  September  12,  1887. 
There  is  no  evidence  in  the  record  that  trespassers  were  present  on 
this  day  in  greater  numbers  than  at  any  previous  time. 

There  is  no  proof  that  there  was  any  over- powering  force.  On  the 
contrary,  it  is  established  that  these  depredations  or  trespasses  were 
the  effects  of  individual  trespassers  for  the  purpose  of  individual 
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gain.  Portions  of  the  inclosures  of  the  premiseB  were  down  and 
passage  ways  were  left  open,  and  thus  an  opportunity,  if  not  an  in- 
vitation, was  given  by  defendant  for  trespassing. 

There  is  some  controversy  about  notice  having  been  given  to  the 
defendant  company  through  its  agent,  O' Conner,  as  to  the  weakened 
condition  of  the  shed  caused  by  taking  away  material.  But  it  was 
not  necessary  to  serve  any  notice  on  the  defendant  company.  It  was 
bound  to  know  the  condition  of  its  property.  Ignorance  of  its  con- 
dition resulting  from  complete  lack  of  proper  and  prudent  attention 
can  be  no  excuse  for  any  accident  caused  by  its  weakness.  The  law 
makes  it  the  duty  of  the  owner  of  a  building  to  keep  it  in  proper 
order  so  that  no  one  may  be  injured  by  it. 

An  inspection  of  the  building  would  have  disclosed  the  acts  of  the 
trespassers.     Barnes  vs.  Beirn,  38  An.  280. 

In  this  case  the  defendant's  standard  of  duty  was  fixed  and  its 
measure  defined  by  law.  It  is  the  same  under  all  circumstances  and 
its  omission  is  negligence  per  se.  There  can  be  no  difference  in 
principle  whether  the  building  has  been  made  unsafe  by  the  agencies 
of  time,  weather  or  trespass,  which  it  was  in  the  power  of  the 
owner  t-o  prevent.  In  any  event,  and  under  all  these  circumstances, 
it  is  the  duty  of  the  owner  to  keep  his  building  in  that  condition  of 
safety  that  no  one  will  be  injured  by  its  fall. 

The  defendant  company  in  its  brief  says : 

'*  The  man  in  charge,  supposed  to  be  Mr.  Paland,  was  among  the 
killed,  and  of  course  it  can  not  therefore  be  stated  whether  he  took 
part  in  the  demolition  or  invited  or  suffered  the  trespasses  to  do 
this  outrageous  act,  or  whether  he  tried  to  prevent  it. 

''If  he  was  a  party  to  the  act,  or  a  silent  bystander,  suffering  it 
to  be  done  without  resistance,  and  if  the  plaintiff  was  not  an  actor 
in  the  proceedings,  and  was  harmlessly  walking  by  at  the  time  with- 
out knowledge  of  the  danger,  then  defendant  is  liable  under  the 
law." 

The  defendant  company  did  not  exhaust  its  duties  in  the  appoint- 
ment, if  one  was  made,  of  a  party  to  watch  the  sheds.  An  efficient 
protection  of  the  sheds  was  required,  such  as  to  prevent  them  from 
being  put  in  a  dangerous  condition.  The  sheds  in  fact  were  prac- 
tically abandoned  to  their  fate. 

There  is  no  evidence  to  connect  plaintiff 's  husband  with  the  tres- 
passers.     He   was   harmlessly   walking  on   the   banquette   without 


118 


SUPREME  COURT  OF  LOUISIANA. 


Siu'C<"Ssion  i*t  Atlitiii  TlJoiiipMjii. 

knowledge  of  the  danger.  The  owner  must  know  the  condition  of 
his  property  and  the  company  was  aware  of  these  trespassers  and 
the  effect  they  had  to  weaken  the  buildings.  It  was  its  duty  to  warn 
the  public  of  danger. 

There  is,  in  our  opinion,  not  the  slighest  doubt  of  the  responsi- 
bility of  the  defendant  company,  but  we  think  the  amount  of  dam- 
ages allowed  by  the  jury  is  too  large. 

The  husband  of  the  plaintiff  was  in  bad  health.  He  was  53  years 
of  age.  He  had  been  out  of  employment  for  one  year.  His  occupa- 
tion was  that  of  steward  on  a  steamboat  during  the  boating  season, 
and  he  earned  from  $75  to  $80  per  month  when  employed.  His 
death  was  instantaneous,  and  therefore  only  actual  damages  are 
claimed  for  the  pecuniary  loss  sustained  by  plaintiff. 

Under  these  circumstances  we  think  $2,500  will  be  a  just  and  proper 
amount  to  allow  for  the  pecuniarj'  loss  suffered  by  plaintiff  in  the 
death  of  her  husband. 

The  judgment  appealed  from  is  therefore  amended,  so  as  to  give 
the  plaintiff  the  sum  of  $2,500  as  damages,  and  in  all  other  respects 
it  is  affirmed,  plaintiff  to  pay  costs  of  appeal. 


No.  10,464. 
Succession  of  Adam  Thompson. 

The  validity  <»f  an  ♦j-  partr  ohUt  nl  snlc  in  a  siu'ft'«*si(ni  pnu'tMMlin^f,  by  an  cxcru- 
trix.  to  pay  debts,  nuiy  hv  ansaibnl  by  ruli*. 

A  probate  court  vhlfh  lias  not  actjuirtMl  Jurisdiction  over  mort^UKed  property  by 
an  oiuission.oreouiiulssion  or  laehesof  the  iiiortgaj^e  creditor,  whose  contract 
contains  the  pact  ffr  non  ulienawJo  has  no  authority  to  order  the  sale  of  the 
property  affected  to  him  on  terms  different  fn»m  thosi«  which  he  is  entitled  t<» 
lix  and  which  Injuriously  affect  his  ri^lits. 

A  niortKUK<'  creditor,  under  such  pact,  whf»  appli(>s  for  executory  pixK-ess  shortly 
after  the  maturity  of  his  claim  bofon*  the  death  of  his  debtor,  and  within 
thirty  days  after  the  opcniuKof  the  succession.  Is  not  illlatory  and  can  not  be 
charj<ed  with  laches,  or  condonation  confcrrinjf  or  recognizing;  Jurisdiction. 

The  pact  authorizes  the  creditor  to  subject  the  property  to  the  payment  of  his 
claim,  without  regard  of  any  subscnuent  alienation  or  encumbrance  of  the 
same. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 
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Henry  C.  Miller  for  Plaintiflf  and  Appellees : 

An  fxec'Utor  has  no  rlprht  to  apply  for  an  ordor  of  .nal*'  lu'lnn-  tlilrty  day.  huvr 
elapsed  sinco  \\\»  appointiiifnt,  and  wht-n  such  an  oidn-  is  prejudicial  to  a 
in<»rt^a;;<'  creditor  of  the  succession.  It  should  lie  >vi  aside.  Civil  Cod*'.  Art. 
1164. 

The  niortjf age  creditor,  In  any  case,  is  eutitle<l  to  n<iticeoraiiy  ai])plicatlon  to>cll  ihc 
niortKiiKed  property.    French  vs.  Prieur.  Gth  Kob.  2?«». 

Tlic  sale  of  succession  property  to  pay  clebts  must  hv  for  cash,  or  on  terms  of  crciiit 
fixed  by  the  meeting  of  creditoi*s.  There  is  no  power  In  !ln'  court  to  order  ^ucll 
sale  on  terms  of  credit,  and  hence  such  order  should  be  annuUed,  esix'cially 
on  the  demand  of  a  mortgage  creditor,  the  properly  mortgaged  bein«r  ]);iit  o( 
that  ordered  to  be  sold.  Code  of  Practice,  Arts,  '.m,  IRd  :  Civil  rode.  Arts.  llfiT, 
1172,  1173,  1670. 

Indeed,  unless  the  mortgage  creditor  assents,  the  morlgage<l  pioperty  can  not  bo 
Mdd  on  terms  of  credit,  even  when  dlrecte<l  by  the  meeting  <if  <*redit<)rs.  C.  C. 
1172,  1175. 

Th«*  mortgage  creditor,  with  tlie  act  importing  conf«*ssion  of  judgment,  is  entitled, 
notwithstanding  the  death  of  the  debtor,  to  seize  and  sell  under  his  ounurit 
the  mortgaged  property,  an<l  of  this  contract  right  the  creditr)r  can  not  !»<• 
deprlve<l  by  a  premature  and  illegal  order  of  sale  obtaiiK'd  by  the  ixeeutor. 
CodH  of  Practice,  Arts.  61  to  65;  Roguille  vs.  Faille,  1  An.,  p.  •2<)4;  MeCalo])  vs. 
Fluker,  12  An.  Rep.,  351 ;  Ist  Hennen's  Digest,  p.  647.  No.  ."►. 


J,  C.  Oilmore  and  S.  L.  Gilmore  for  the  Executrix,  Appellant: 

When  an  excKrutrlx  is  prr>cee<l I ng regularly  with  the  administration  of  a  sueeeM>i(»n, 
and  has  obtained  an  order  of  sale  of  property  of  the  successum  to  i>ay  del)ts, 
the  order  of  sale  will  not  be  set  aside  on  the  application  of  si  mortgage  <'re<litor 
seeking  executory  process,  who.se  debt,  as  well  as  the  mortgage  securing  ii.  has 
been  r<fogni zed  bj' the  executrix,  and  the  property  subject  to  It  enibraee<l  in 
the  ortler  of  sale. 

Si*T  i»ill  a  cwdltor  be  admitteil  to  attack  or  stoj)  or  vacate  a  sale  ordered  by  a 
Probate  Court  by  collateral  proceedings  by  rule  and  a\  ithout  aflidavit  and 
I»ond  for  injuncticm.  Porter  vs.  Morere,  34  An.  S7r»;  Poutz  vs.  IJIstes.  ir,  .Vn.  tw;; 
Wisdom  vs.  Buckjier,  31  .Vn.  57;  Succession  of  Townsend,  37  \n.  114. 

Exwutory  process  will  not  Issue  where  the  probate  Jurisdiction  has  already 
decreed  the  sale  of  the  property  to  ]uiy  the  mortgage.  Where  the  Probate 
Court  has  custody  of  the  property,  its  jurls<lictlon  extends  to  the  mortgage  and 
all  its  incidents.  Kerens  vs.  Bontte,  31  An.  116;  Lamorere  vs.  Cox,  :r2  An.  249; 
Wiswall  v.»«.  Sampson,  14  How.  52;  Heidritter  vs.  Kli/.abeth  ON  Com])any,  112  C 
>.  303,  and  cases  above  cite<l. 

K.xeeutory  process  is  not  a  real  aclicm  in  the  sense  of  .\rt.  1>S3.  Code  of  Practice, 
hut  an  auxiliary  remedy  or  fonn  of  execution  attached  to  the  collect  iim  of  an 
ordinary  debt,  and  confers  jurisdiction  only  as  incidental  to  the  original  obli- 
gation, when  the  obligation  has  not  been  involved  ria  ortlimiria  or  by  decree  in 
probate  or  in  Insolvency  or  chancery  administration.  Hell  vs.  K.  R.  Co.,  34  An. 
7M,  citing  14  Wall.,  p.  66;  (5ode  of  Practice,  Arts.  732,  74r>;  Wisdom  vs.  Huckner. 
M  An.  57,  142;  City  vs.  Savings  Institution,  32  An.  53(). 

A  mort^^agc  does  not  operate  a  divestiture  of  title  or  ownership,  and  eonsiniueutly 
cimfers  no  real  right  entitling  the  holder  to  remove  or  revendlcate  property  in 
ntttotHa  Uffis.    Code  of  Practice,  Arts.  12,  73:^;  Sillier  vs.  Shot  well,  38  An.  ffM). 
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Thr  ri'Htrlctloiis*  ajfiiinHt  the  huIc  of  the  iinniovahleH  of  ii  hucccshIoii  within  tlilrty 
UavK  f  i-om  tlie  completion  of  tlie  Inventoriew  are  in  the  interest  of  the  residuary 
hoirs.  or  the  executrix,  to  enable  hei-  l«i  ascertain  the  sltuati<»n  of  tlie  estate  an<l 
its  debts,  and  can  not  l)e  Invoked  l>y  a  inortKt^K<'  cre<lit<ir  i»roce<'din;r  for  a  salo 
in  his  <i\vii  behalf.  Kev.  ('.  ('o<le.  Arts.  1(¥?2,  2414;  C'o<le  <»f  Practice.  Arts.  1*K0, 
l«s-2,  lOAi. 

AVhere  property  Is  conceiled  to  belong;  to  the  suc<esslon,  the  fact  that  the  order  of 
sale  is  granted  before  the  inventory  Is  completed  will  not  be  material  In  the 
said  (»rder.  nor  will  a  sale  on  credit  be  f^round  of  nullity  of  said  order  aa  to  a 
niort>fn>re  creditor  on  one  of  the  properties,  or  incurable  in  said  order  where 
Juristlictlon  has  been  acquired.  I'tUe  fter  inutile  mm  riiiatur.  Poutz  vs.  Bistes, 
Vt  \\\.  «;i7:  \Visd(nn  vs.  Hu<'kner.  :^l  .\ii.,  p.  .V>,  .>»;  >uccessi(m  <»f  La<'roix.  30  An.  i*24. 


The  opinion  of  the  court  wa«  delivered  by 

Bkrmudez,  O.  J.  The  question  presented  is  simply :  whether  an 
order  of  sale  procured  by  an  executrix  to  pay  debts  can  be  rescinded 
on  a  rxde^  at  the  instance  of  a  first  mortgage  creditor  who  claims  to 
be  aggrieved  thereby  and  who  seasonably  asserts  the  right  to  pro- 
ceed via  ejrecutira,  under  his  mortgage  contract,  which  contains  the 
clause  de  non  alienando. 

Adam  Thompson  died  on  August  8,  1889.  His  executrix  qualified 
on  the  14th,  following.  Three  days  after  she  prayed  for  an  inven- 
tory, and  on  the  20th  follow^ing,  procured  an  ex  parte  order  of  sale 
of  all  the  property  belonging  to  the  succession,  the  movables,  cash 
and  the  immovables,  part  cash  and  part  on  credit,  one  and  two 
years,  including  real  estate,  on  which  the  Louisiana  National  Bank 
had  a  mortgage  to  secure  a  claim  of  $15,700.  the  act  containing  the 
pact  de  non  alienandoi  of  this  claim  $6,200  had  matured  on  June  17, 
1889,  and  $9,500  on  July  5,  1889. 

On  August  30,  the  bank  took  a  rule  to  rescind  the  order  of  sale  ob- 
tained by  the  executrix,  on  the  ground  that  it  had  been  made  with- 
out notice  to  it,  previous  to  the  return  of  the  inventory,  before 
thirty  days  had  elapsed  since  her  appointment ;  that  it  directs  the 
sale  to  be  made  part  caAh  and  part  on  credit ;  that  it  subjects  the 
sale  to  the  inventor>-  appraisement. 

The  executrix  excepted  to  the  proceedings  by  rule^  averring  that 
the  order  attacked  can  not  be  assailed  unless  by  petition  and  citation 
in  nullity  or  by  appeal. 

Before  the  return  day  of  the  rule  to  rescind,  the  bank  filed  a  peti- 
tion for  executory  process,  annexing  the  notes  and  a  copy  of  the  act 
of  mortgage. 
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On  the  return  day  (September  3) ,  after  hearing,  the  court  over- 
ruled the  exceptions  and  made  the  rule  absolute,  rescinding  the  order 
of  sale  obtained  by  the  executrix.  On  the  same  day  an  order  for  ex- 
ecutor>'  process  was  signed  by  the  judge. 

The  executrix  appeals  from  the  decree  setting  aside  the  order  of 
sale  obtained  by  her  to  pay  debts. 

I. 

The  bank  had  a  right  to  proceed  by  rule  to  annul  the  ex  parte  order 
of  sale.  The  attack  was  not  collateral,  but  direct.  It  was  not  leveled 
against  any  final  or  definitive  judgment,  but  against  an  interlocu- 
tor>'  decree,  which  the  court  might  proprio  motu  have  vacated. 
Such  orders  can  be  summarily  undone,  while  final  judgments  may  be 
annulled  only  by  ordinary  proceedings  terminating  by  a  definitive 
judgment.     C.  P.  604. 

The  rulings  to  which  the  appellant  refers  have  no  bearing.  They 
were  made  in  cases  in  which  collateral  attacks  had  been  attempted, 
or  executory  process  had  been  assailed  summarily. 

II. 

It  has  been  held  that  mortgage  creditors  of  a  succession  are  en- 
titled to  notice  of  an  application  made  by  an  executor  to  sell  the 
property  on  which  their  mortgage  exists.  French  vs.  Prieur,  6  R. 
299.  Particularly  when  the  mortgage  ranks  first  on  the  property, 
and  the  mortgage  creditor  complains  before  the  day  of  sale.  It  may 
be  different  if  he  allow  the  property  to  be  sold. 

It  appears  that  the  order  of  sale  was  made  six  days  after  the  ap- 
pointment of  the  executrix  and  more  than  a  month  before  the  re- 
turn of  the  inventory  into  the  court ;  but  on  these  irregularities  it  is 
unnecessar}^  to  pass,  however  true  it  may  be,  that,  before  a  court 
should  order  a  sale  of  the  immovable  property  of  a  succession,  it 
should  wait  for  the  return  of  the  inventory  to  know  what  are  the 
assets  of  the  succession,  and  until  thirty  days  have  elapsed  since  the 
appointment  of  an  executrix,  who  in  this  regard  may  be  assimi- 
lated to  an  administratrix  or  to  a  curatrix  and  is  governed  by  the 
will  and  the  law,  while  the  other  ofldcials  are  governed  by  the  law 
alone. 

The  rights  and  privileges  which  an  act  of  mortgage  duly  recorded, 
containing  the  pact  de  non  alieiiando,  as  does  that  in  the  instant  case, 
fecures  to  the  creditor  are  important. 
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Under  it  he  has  the  right  to  proceed  at  the  maturity  and  non-pay- 
ment of  his  claim  against  the  property  in  whatsoever  hands  found, 
even  against  a  succession ;  he  can  have  it  seized  and  sold  free  from 
any  subsequent  encumbrance  and  the  sheriff  and  he  are  entitled  to 
retain  the  price  without  giving  security  should  he  purchase,  or  to  re- 
ceive from  it  the  amount  accruing  to  him  on  his  claim,  without 
delay. 

Were  the  order  of  sale  obtained  and  the  executrix  not  obstructed, 
it  would  deprive  the  mortgage  ci*editor  of  the  right  to  proceed  via 
execntiva  and  have  the  property  sold  for  cash  and  without  appraise - 
»nent  by  the  sheriff,  all  appraisement  having  been  waived  by  the 
mortgagor  in  this  case,  and  in  case  of  purchase  he  would  not  have 
the  right  to  retain  the  price  without  giving  security. 

The  proceeds  of  sale,  cash  and  notes,  would  go  into  the  hands  of 
the  executrix  of  the  deceased,  who  could  not  make  any  distribution 
of  funds  unless  after  the  rendition  and  final  homologation  of  an  ac- 
count and  tableau;  thus  putting  the  creditor  to  avoidable  delay. 

While  there  exists  no  doubt  that,  as  a  rule,  all  the  property  which 
a  person  dies  owning  becomes  subject  to  the  jurisdiction  of  the  Pi'o- 
bate  Court  for  the  benefit  of  creditors  and  heirs,  it  is  equally  true, 
that  such  jurisdiction  is  not  so  absolute  as  to  strip  the  mortgage  cred- 
itors of  the  deceased  of  the  right  of  proceeding  summarily  against 
such  of  said  property  as  may  have  been  affected  to  them,  to  satisfy 
some  money  claim,  unleaa  it  is  shown  that  such  creditor  has  directly  . 
or  indirectly  relinquished  the  same,  and  has  submitted  entirely  to 
the  probat-e  jurisdiction  over  the  mortgaged  property. 

Neither  can  there  be  any  doubt,  that,  where  a  creditor  fails  to  ap- 
ply within  reasonable  delay  for  executory  process  and  the  Pi*obate 
Court  assumes  jurisdiction  over  the  property,  and  on  proper  proceed - 
dings  directs  the  sale,  the  creditor  would  be  estopped  by  his  laches 
from  subsequently  questioning  the  order  of  sale,  so  as  to  press  a 
claim  for  executory  process  against  it. 

In  cases  of  acquiescement,  express  or  implied,  or  of  laches,  his 
only  remedy  would  be  to  apply  for  a  modification  of  the  terms  of  sale, 
when  not  caahy  if  those  fixed  infringed  on  his  pre-existing  right  to 
different  conditions. 

The  cases  to  which  the  counsel  of  appellant  refers,  show  that  the 
creditor,  having  either  formally  or  inferentially,  or  by  his  laches  in 
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some  way,   aquiesced   in   the  probate  jui*isdiction,  he  was  not  per- 
mitted afterward,  to  resort  to  executory'  process. 

By  reference  to  the  act  of  mortgage,  it  appears  that  the  bank  had 
the  right  to  have  the  property  sold  without  appraiaenient ,  As  the  debt 
was  doe  and  exigible  the  bank  could,  besides,  have  had  the  sale  made 
for  cash. 

Were  the  order  attacked  permitted  to  be  executed,  the  sale  could 
not  take  place  unless  the  property  was  bid  upon  for  at  least  two- 
thirds  of  its  appraisement  in  the  inventory,  and  even  then  the  pur- 
chaser could  not  be  held  to  pay  in  ready  money  the  amount  of 
adjudication,  the  terms  fixed  by  the  court  and  announced  in  the  ad- 
vertisement* being  part  cash  and  part  at  one  and  two  years. 

The  bank  is  not  chargeable  with  any  fatal  omission  or  commission, 
from  which  it  can  be  inferred  that  it  has  consented  that  the  jurisdic- 
tion of  the  probate  court  should  attach,  and  that  the  court  could 
direct  the  sale  of  the  property  at  the  instance  of  the  executrix. 

No  intervention  is  shown  by  the  bank  in  the  niortuaria^  except  to 
protest,  and  it  does  not  appear  that  the  bank  was  dilatory  in  the  re- 
vendication  of  its  right  to  executory  process. 

The  order  of  sale  complained  was  obtained  with  unusual  irregu- 
larity and  haste,  twelve  days  after  the  death  of  the  debtor,  more  than 
a  month  before  the  return  of  the  inventory,  some  eight  days  after 
the  appointment  of  the  executrix,  and  without  notice  to  the  creditor. 
The  debt  due  the  bank,  as  holder  and  pledgee  of  the  notes  of  the 
deceased,  had  matured  quite  shortly,  in  June  and  July,  before  the 
death  of  the  debtor,  which  occurred  as  stated,  early  in  August. 

Praying  for  executory  process,  on  the  30th  of  August,  in  the  same 
month  in  which  the  debtor  died,  was  seasonably  enforcing  the  right 
to  executory  proceeding.  The  creditor  could  hardly  have  proved 
more  diligent. 

Besides,  the  pact  de  non  alienando  which  the  contract  contains  is 
an  important  factor  in  this  matter.  It  secures  expressly  the  mort- 
gagee and  any  holder  of  the  notes,  notwithstanding  any  transfer  or 
encumbrance  of  the  property  by  the  mortgagor,  to  his  injury,  and  it 
relieves  him  eventually  from  the  vexations  of  an  hypothecary  action. 
Surely,  that  which  such  mortgage  creditor  would  have  done,  even 
88  against  a  third  possessor,  he  had  the  right  to  do  against  the  mort- 
gagor, or  his  Buccession,  however  represented,  for  it  is  clear  as  day- 
light that  neither  his  creditors  nor  his  heirs  could,  by  his  death, 
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have  acquired  greater  rights,  privileges,  or  immunities,  than  he 
himself  possessed,  and  which  were  cut  off  by  express  stipulation  in 
the  contract.  How  then  can  it  be  claimed,  with  any  plausibility,  that 
the  executrix,  by  her  ex  parte  action  in  the  matter,  could  have  and 
has  stripped  the  mortgage  creditor  of  the  right  of  resorting  to  execu- 
tory proceedings,  when  the  mortgagor  himself,  had  he  lived,  could 
not  have  done  so?     A  mere  statement  refutes  the  pretension. 

The  mortgage  creditor  has  an  interest  in  having  the  property  sold 
separately  from  the  other  property  of  the  succession  through  the 
sheriff,  so  as  to  receive  the  proceeds  without  unnecessary  delay, 
Avoid  succession  costs,  commission  of  executrix,  auctioneers'  and 
attorneys'  fees,  etc.,  and  the  filing  and  homologation  of  an  account, 
or  tableau  of  distribution. 

It  is  clear  that,  as  the  bank  had  the  right  to  require  a  sale  for  cash 
and  without  appraisement,  and  had  done  no  act  from  which  it  can  be 
deduced  that  it  hRs  abandoned  that  right,  and  as  the  order  assailed 
proposes  to  sell  the  property  subject  to  the  appraisement  and  on 
terms  which  are  not  canh,  the  bank  had  a  right  to  complain  and  to 
ask  a  rescission  of  the  order  as  concerned  the  property,  the  more  so 
as  it  received  no  notice  of  the  application  of  the  executrix,  which  was 
made  and  granted  altogether  ex  parte. 

It  will  not  do  to  say  that  if  the  terms  did  not  suit  the  bank  it  should 
have  intervened  and  sought  a  modification  of  them  to  ca«A. 

The  right  of  the  bank,  under  the  pact  de  noii  alienando  to  proceed 
iria  executiva,  not  having  been  in  any  way  abandoned,  and  the  peti- 
tion for  executory'  process  having  been  filed  seasonably,  must  be 
recognized  and  enforced. 

No  case  is  found  in  the  books  presenting  the  characteristics  of  the 
instant  one,  in  which  the  right  of  the  mortgage  creditor,  whose  con- 
tract contained  the  pact  de  non  alienando,  was  denied  the  right  to 
proceed  via  execritiva  against  a  succession  under  similar  circum- 
stances. 

Considering  that  the  judgment  appealed  from  rescinds  the  order  of 
sale  only  so  far  as  concerns  the  property  mortgaged  to  the  bank,  it  ia 
affirmed  with  costs. 


Dissenting  Opinion. 
W ATKINS,  J.     The    testamentary   executrix   obtained   a    probate 
order  in  the  mortuaria  for  the  sale  of  the  property  of  the  succession 
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of  the  deceased,  movable  and  immovable,  to  pay  debts — the  immov- 
ables to  be  sold  for  part  cash  and  part  on  time. 

The  bank,  as  a  special  mortgage  creditor  for  the  sum  of  $15,000 
on  a  portion  of  the  realty  included  in  the  terms  of  the  order,  seeks 
to  have  it  vacated  so  that  it  may  at  once  proceed  ma  executiva 
against  the  mortgaged  property,  and  have  it  sold  under  an  order  of 
sale,  which  it  has  already  obtained,  though  subsequently  to  the 
granting  of  the  probate  order  assailed. 

The  grounds  set  out  by  the  bank  are,  viz  : 

1.  The  prematurity  of  the  executrix'  application  for  the  probate 
order. 

2.  If  executed  it  would  divest  it  of  material  rights,  to  its  preju- 
dice. 

The  first  ground  is  clearly  untenable,  because  if  fault  there  wa.s  on 
the  part  of  the  executrix  in  hurriedly  making  an  application  for  an 
order  of  sale,  before  the  completion  of  the  inventories,  and  within 
thirty  days  after  confirmation,  it  was  condoned  by  the  like  haste  of 
the  mortgage  creditor,  in  obtaining  an  order  of  seizure  and  sale 
aften^-ard. 

But,  it  is  submitted,  that  the  delay  of  thirty  days  which  must 
elapse  after  the  appointment  of  a  curator,  before  an  order  is  granted 
for  the  sale  of  immovables  of  a  succession,  is  for  the  sole  purpovse  of 
such  curator  being  able  to  obtain  adequate  information  '* concerning 
the  debts  of  the  succession,*'  and  to  determine  **  if  it  be  necessary  to 
sell  the  (immovables)  to  pay  the  debts."     R.  C.  C.  1164. 

The  only  restraint  that  the  law  imposes  upon  the  curator  is  that  he 
"is  bound  to  wait  thirty  days."  Why  is  he  bound  to  wait?  '4n 
order  that  he  may  know  *  *  if  it  is  necessary  to  sell  the  immov- 
ables, in  order  to  pay  debts."  Then,  it  is  merely  in  aid  of  the  cura- 
tor's acquisition  of  that  knowledge  that  he  is  required  to  wait. 

If,  then,  he  can  obtain  the  requisite  information  before  the  expira- 
tion of  that  delay,  there  ceases  to  be  a  necessity  for  him  to  longer 
vait.  Such  is  the  case  under  consideration.  Within  the  thirty  days 
delay,  the  executrix  ascertained  the  amount  and  character  of  the 
debts  of  the  deceased,  and  filed  a  tabular  statement  of  them,  on  the 
faith  of  which  she  claimed  the  order  of  sale.  There  was  no  necessity 
for  additional  delay. 

It  is  further  submitted  that  this  rule  does  not  apply  to  an  order  of 
9ale  of  succession  property  g^nted  on  the  application  of  an  execu  - 
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irijr.  beeaas^  the  Code  provides  that  "'in  default  of  funds  sufficient  to 
diacYiSLTf^  the  debts  and  legacies  of  sums  of  money,  the  testamentary 
executor  nhitU  cause  himself  to  be  aothorized  by  the  court  to  sell  the 
movables,  and  if  they  are  insufficient,  the  immovables,  to  a  sufficient 
amount,  to  satisfy  those  debts  and  legacies/*     R.  C.  C.  1668. 

There  is  no  delay  fixed  in  respect  to  an  executor. 

On  the  other  ground  in  my  opinion  there  is  no  just  cause  for  the 
revocation  of  the  probate  order  of  sale. 

The  opinion  of  the  court  says  that,  under  the  act  of  mortgage, 
'•  the  bank  had  the  right  to  have  the  property  sold  without  appraise- 
ment    *     *     and  for  cash." 

It  follows  that  the  executrix  had  not  the  right  to  have  the  prop- 
erty sold  partly  on  terms  of  credit. 

But  it  does  not  follow  that  she  had  no  right  to  have  it  sold  under 
her  order  at  all.  To  my  mind  it  is  clear  that  aU  the  bank  can  require 
is  to  have  the  terms  of  sale  so  modified  as  to  conform  to  the  terms  of 
the  mortgage,  A  mortgage  is  but  a  security  for  the  payment  of  a 
debt — a  Juh  ad  rem,  and  not  a  jus  in  re.  Wisdom  vs.  Buckner,  31 
An.  57. 

The  debtor  is  entitled  to  absolve  himself  from  the  mortgage  by 
paying  the  debt  secured.  His  executrix  has  the  same  right,  or  to 
discharge  it,  as  speedily  as  possible  bj-  sale  of  the  mortgaged  property. 

In  case  the  debtor  or  his  executrijc  are  guilty  of  delay  or  laches  of 
any  kind  in  discharging  the  debt  or  in  making  a  sale,  the  right  of  the 
creditor  to  institute  legal  proceedings  springs  into  existence,  and  he 
may  procure  an  order  for  the  seizure  and  sale  of  the  property  speci- 
ally mortgaged ;  but  I  am  not  aware  of  any  penalty  the  law  attaches 
to  the  exercise  of  undue  haste  on  the  part  of  either  in  discharging  a 
debt  or  in  effecting  a  sale  in  the  effort  to  discharge  it. 

I  was  not  apprised  of  the  existence  of  any  doubt  of  the  legal  right 
of  a  succession  representative  to  procure  an  order  for  the  sale  of  all 
the  property  of  a  succession  for  the  purpose  of  paying  acknowledged 
debts  without  first  procuring  the  consent  of  mortgage  creditors  or 
giving  them  prior  notice  of  his  intention  to  apply  for  an  order  of 
sale. 

Indeed,  the  Code  declares  that,  *Mf  the  amount  of  debts  known  is 
such  that  it  is  necessary  to  sell  the  whole,  or  a  part  of  the  immova- 
ble property  which  belongs  to  a  succession,  the  curator  sh^ll  present 
his  petition  to  the  judge  who  has  appointed  him  to  obtain  an  order 
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for  the  sale  of  this  property,  or  of  such  a  part  as  may  be  necessary  to 
pay  the  debts  of  the  succession."     R.  C.  C.  1166. 

The  law  does .  not  provide  that  any  notice  of  an  antwipated  sale 
shall  be  given  to  mortgage  creditors,  but  it  merely  provides  that  ''  if 
the  succession  be  insolvent  the  curator  is  bound  to  apply  for  an  order 
for  a  meeting  of  creditors."  This  meeting  has  for  its  sole  object  '*  to 
deliberate  on  the  mpst  advantageous  manner  of  selling  the  effects  of 
the  succession."     R.  C.  C.  1172. 

It  has  no  power  to  control  the  granting  an  order  of  sale  at  all.  To 
thiH  meeting  all  creditors,  privileged  and  ordinary,  are  summoned 
alike. 

The  Code  provides: 

'*  If,  at  the  meeting  of  the  creditors  thus  assembled,  the  creditors 
by  privilege  or  mortgage  require  that  the  sale  of  the  effects  be  made 
for  cash,  this  wish  in  this  respect  shall  prevail  over  that  of  the  other 
creditors."     R,  C.  C.  1175. 

On  homologating  these  proceedings  the  judge  **  is  bound  to  order 
to  be  sold  for  cash  so  much  of  the  property  of  the  succession  as  will 
be  sufficient  to  pay  the  creditors  by  privilege  or  mortgage  *  *  if 
they  require  the  sale  to  be  thus  made."     R.  C.  C.  1177. 

French,  Executor,  vs.  Prieur,  Recorder,  6  R.  299,  is  not  authority 
to  the  contrary.  In  that  case  a  rule  was  taken  to  have  the  recorder 
to  have  certain  mortgage  inscriptions  canceled,  on  the  ground  that 
certain  succession  property  had  been  disposed  of  at  public  sale,  by 
the  register  of  vnlls,  and  that  the  effect  of  such  sale  was  to  transfer 
the  lien  of  the  creditor  to  the  proceeds  and  pass  the  title  free  of  in- 
cumbrances. This  the  court  declined  to  do,  and  expressed  the 
opinion  that  "mortgage  creditors  have,  by  law,  certain  rights  secured 
to  them  in  relation  to  the  sale  of  property  belonging  to  a  succession ; 
and  it  would  seem  but  just  that  they  should  have  some  notice  of  an 
application  to  sell  that  on  which  their  lien  exists,  and  thereby  dis- 
charge it." 

Under  this  state  of  facts  the  court  seemed  to  think  that  a  sale  of 
mortgaged  property,  in  a  succession,  by  a  register  of  vnlls,  without 
notice  to  the  mortgagors,  was  irregular;  but  it  does  not  follow  that 
had  the  sale  been  made,  under  an  order  of  court,  to  pay  debts,  at 
the  petition  of  a  succession  representative,  the  court  would  have  so 
held. 
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Quite  the  contrary*  i*  true:  for  the  court  observes,  in  the  same 
connection,  that: 

"There  can  not  now  be  a  doabt  that  a  sale  of  the  property  com- 
pohing  a  KQCceshion,  legally  and  regularly  made  under  a  judgment  of 
the  court  of  probates,  discharges  the  mortgages  on  it  which  may 
have  been  given  by  the  deceased.  The  purchasers  take  it  free,  and 
the  court  of  probate  has  the  power  to  release  them  all.** 

The  record  shows  that  the  total  debts  of  the  deceased  are  $68,480, 
and  the  appraisement  of  all  properties  on  the  inventorj'  aggregates 
$111,827.06 — the  value  being  nearly  double  the  amount  of  debts. 
The  estate  is  prima  facie  solvent,  and  there  was  no  occasion  for  the 
convocation  of  a  meeting  of  creditors. 

The  concltuiion  to  my  mind  is  irresistible  that  the  bank  has  no  right 
that  has  been  impaired  by  the  probate  order,  except  in  respect  to 
the  terms  of  sale  contained  in  the  act  of  mortgage.  It  has  no  right 
in  law  to  demand  the  revocation  of  the  probate  order  of  sale,  more 
especially  when  it  has  already  procured  a  subsequent  order  for  the 
seizure  and  sale  of  the  mortgaged  property.  Of  course  there  is  no 
question  of  its  right  to  thus  proceed,  if  the  executrix  had  not  ob- 
tained a  prior  probate  order  of  sale. 

The  judge  of  the  proper  jurisdiction  had  the  power  to  grant  an 
order  of  sale.  When  he  granted  the  probate  order  of  sale,  on  the 
application  of  the  executrix,  and  within  the  mortuaria,  his  power  to 
grant  an  order  of  seizure  and  sale  was  exhausted. 

By  the  former  order  the  property  was  placed  in  custodia  legis, 
and  consecrated  to  the  mass  of  creditors  of  the  succession,  subject 
alone  to  a  change,  or  modification  of  the  terms  of  sale,  so  as  to  con^ 
form  to  the  acts  of  mortgage  of  any  or  all  the  mortgage  creditors. 

The  identical  question  litigated  here  was  squarely  decided  in  Poutz 
vs.  Bistes,  15  An.  606.  The  plaintiff  had  procured  an  order  of  seizure 
of  certain  mortgaged  property  subsequent  in  date  to  a  probate  order 
of  sale  granted  in  the  mortuaria  embracing  the  same  property.  The 
court  said : 

**  The  plaintiff,  after  the  Second  District  Court  had  issued  its  order 
of  sale,  ought  to  have  applied  to  that  court  for  a  modification  of  the 
terms  of  sale,  if  he  was  not  satisfied  with  the  same.  Any  other  rule 
would  produce  unnecessary  embarrassment.'^ 

Under  similar  circumstances  this  court,  in  Morere  vs.  Preston,  34 
An.   873,  maintained   a  probate   order  of  sale  in   the  succession  of 
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Porter,  and  reversed  a  judgment  sustaining  an  injanction  of  a  mort- 
gage creditor,  who  had  began  executory  proceedings  against  certain 
mortgaged  property  in  the  succession,  four  years  before,  and  the 
only  defect  in  which  was  the  want  of  notice  to  the  proper  parties. 

The  court  said : 

^'  The  consequence  is,  that  as  to  the  creditors  of  C.  C.  Porter, 
represented  by  the  administrator  of  his  succession,  the  property 
ordered  to  be  sold  was  not  in  eudtodia  legiSy  and  that  the  probate 
court,  having  acquired  jurisdiction  over  it  before  any  seizure  had 
been  effected,  the  order  of  sale  was  improperly  rendered.  15  An* 
636,  Poutz  vs.  Bistes." 

Walmsley  vs.  Levy,  36  An.  226,  is  to  the  same  effect. 

Under  quite  similar  circumstances,  our  predecessors  said,  in  Tertrou 
vs.  Comeau,  28  An.  633,  of  an  injunction  that  was  sued  out  by  a 
mortgage  creditor  for  the  purpose  of  restraining  a  sale  of  succession 
property,  on  the  identical  grounds  laid  in  opponent's  rule : 

'^  It  was  the  duty  of  the  administrator  to  have  the  property  sold,  if 
the  estate  was  in  debt,  and  that  fact  is  shown  by  plaintiff,  who  claims- 
to  be  a  creditor  in  a  sum  exceeding  $16,000. 

"The  order  of  sale  was  necessarily  ex  parley  and  we  can  see  no  in- 
jury which  can  befall  the  plaintiff  by  the  sale  of  the  property.  In* 
deed,  we  do  not  see  how  else  he  could  be  paid." 

In  the  case  of  Wells  vs.  Wells,  26  An.  194,  an  additional  and 
stronger  reason  is  assigned  by  the  court  why  the  probate  order  should 
be  maintained.     They  say  : 

"  It  is  sufficient  to  say  that  a  mortgage  creditor  has  no  right  to  en- 
join a  sale  for  want  of  notice  of  the  application  therefor,  when  the 
sale  was  ordered  to  pay  creditors  having  a  higher  rank,  or  a  preference- 
over  the  mortgage  creditor.  In  this  succession  it  has  been  decided 
tliat  the  debts  for  the  services  of  attorneys  and  the  commissions  of 
the  executor  should  be  paid  by  preference  over  the  deceased."  To 
the  same  effect  are  Succession  of  Whitehom,  3  An.  396 ;  Succession 
of  Lauer,  18  An.  721 ;  Succession  of  Patrick,  24  An.  154 ;  Succession 
of  Tobor,  33  An.  343. 

In  this  succession  there  appears  one  debt  in  addition  to  such  as  are 
enumerated  in  the  opinion  cited,  of  over  $4,000  for  taxes,  which  cer- 
tainly prime  the  mortgage  of  the  bank  pro  tanto.  Such  privileges 
extend  to  movables  and  immovables  alike,  and  which,  for  want  of 
sofflcient  movable  property,  must  be  paid  from  the  proceeds  ol  the 
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immovables,  and  by  preference  over  mortgages.  R.  C.  0.  3,252 
3353,  3366,  3369. 

This  most  be  done  in  the  mortuaria  on  a  tableau  of  distribation, 
and  on  a  judgment  of  court.  R.  C.  0.  1181.  How  can  that  be  done 
if  the  executrix  has  not  the  possession  of  the  funds  for  distribution? 

The  rights  of  the  bank  will  be  perfectly  protected  by  requiring  the 
executrix  to  furnish  security,  and  if  there  be  a  likelihood  of  the 
property  being  sold  at  a  sacrifice,  it  can  buy  on  its  own  account,  and 
hold  the  proceeds  on  furnishing  proper  security  to  the  succession. 

The  opinion  lays  stress  on  the  fact  that  the  bank's  mortgage  con- 
tains the  pact  de  non  alienando.  Its  effect  is  solely  to  prevent  the 
mortgagor  from  making  a  conventional  sale  of  the  mortgaged  prop- 
erty, to  the  prejudice  of  the  mortgagee's  rights.  In  this  case,  no 
such  sale  has  been  made,  and  the  existence  of  the  pact  does  not  affect 
this  case  in  the  least. 

There  is,  in  my  opinion,  ng  question  of  diligence  or  laches  in  the 
case.  If  there  was,  the  fault  is  certainly  with  the  bank,  because  its 
mortgage  was  executed  and  the  notes  of  deceased  delivered  on  the 
13th  of  August,  1885,  and  they  became  due  at  twelve  months  after 
date.  Hence,  when,  on  the  20th  of  August,  1889,  the  probate  order 
of  sale  was  granted  on  the  petition  of  the  executrix,  they  were  three 
years  past  due,  and  at  any  date  within  that  period  of  time  the  bank 
could  have  procured  an  order  of  seizure  and  sale,  had  it  chosen  to  do 
so,  but  did  not. 

This  court  held  in  Chaff e  vs.  Farmer,  34  An.  1017,  that  it  was  <'  an 
administrator's  duty  to  obtain  the  highest  price  for  the  property." 

What  was  the  executrix  to  do,  standing  as  she  was  in  the  presence 
of  five  special  mortgages  on  five  different  pieces  of  real  estate  of  the 
succession  of  the  deceased,  and  aggregating  $56,000  in  amount? 

Should  she  have  waited  longer  for  action  by  the  various  mortgagees, 
•or  provoked  them  to  commence  five  separate  executory  proceedings 
against  the  five  mortgaged  properties? 

Had  she  done  so,  it  is  perfectly  manifest  that  the  added  burdens  of 
accumulated  costs,  commissions,  attorneys'  fees,  advertisements, 
etc.,  would  have  resulted  in  a  ruinous  sacrifice  of  property  and 
pressed  the  succession  to  the  verg^  of  insolvency. 

Had  she  thus  waited  or  proceeded,  in  my  opinion  the  executrix 
would  have  violated  her  plain  legal  duty.  She  is  bound,  under  her 
oath  to  protect  the  rights  of  all,  whether  privileged  or  ordinary  cred- 
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iton,  alike,  and  endeavor  to  save  something  for  the  heirs.  If  a  dif- 
ferent role  obtain  and  the  role  of  opponents  made  absolute,  property 
specially  mortgaged  will  be  liberated  from  administration  entirely  by 
snocession  representatives. 

It  is  with  respect  I  submit  that  the  opinion  of  the  court  vacating  a 
probate  order  of  sale  of  succession  property,  to  make  way  for  an 
order  of  seizure  and  sale  in  behalf  of  a  mortgage  creditor,  is  a  depar- 
ture from  the  settled  jurisprudence  of  more  than  a  quarter  of  a  cen- 
tury, and  will  greatly  embarrass  the  administration  of  successions  in 
the  country  parishes.    The  conservative  and  salutary  rule  of  stare 
deem$  ought  to  control.     For  it  has  been  wisely  said :     '^  In  order  to 
secure  certainty  and  stability  in  the  administration  of  law,  it  is  a  rule 
of  inrisprudence  that  when  a  particular  construction  of  a  statute  has 
been  for  a  long  time  acquiesced  in,  not  only  by  those  whose  personal 
wd  property  rights  are  affected,  but  by  those  whose  duty  it  is  to 
execute  it,  the  courts  will  recognize  it  as  the  true  construction  and 
enforce  it  accordingly. ' ' 

To  this  effect  are  various  authorities:     Hawkins  &  Roberts  vs. 
Bur,  37  An.  65;    State  vs.  Thompson,  10  An.  122;    Levy  vs.  Hetche, 
^  An  500;  Ohio  life  Insurance  Co.  vs.  Debott,  16  How.  481;  Doug- 
Im  78.  County  of  Pike,  101  U.  S.  677. 
For  these  reasons  I  deem  it  my  duty  to  dissent. 


No.  10,422. 
E.  J.  Babthb  vs.  Henry  Larqui^  et  al. 

"One  not  a  party  to  a  suit  In  which  an  Injunction  has  issued,  and  to  whom  such 
Injunction  Is  not  directed,  can  not  be  held  in  contempt  or  be  punished  for  the 
7iolttion  of  the  writ  although  the  act  prohibited  be  illegal  in  itself. 

A  party  punished  by  imprisonment  under  such  circumstances  is  illegally  con- 
demned, and  has  a  right  of  action  against  those  at  whose  instance  and  for 
whose  benefit  the  order  of  Imprisonment  was  made  and  obtained. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
JBUis,  J. 

Branch  K.  Miller  for  Plaintiff  and  Appellant : 

J.  A  person  not  a  party  to  an  injunction  suit,  nor  served  with  the  writ  therein 
is8ned,can  not  be  In  contempt  for  a  violation  of  the  writ.  9  Haw.  (X.  Y.)  Pr. 
ISS;  40  Han.  (N.  Y.)  »,  540. 
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Article  .9AC.  P.,  contemplates  Tiolation  of  injunction  by  none,  except  those 

a^alnftt  whom  it  i«  directed. 

The  failure  of  a  party  to  prevent  by  jndtcial  process  a  vrongful  act  does  not 

de«troy  his  ri^ht  to  damages  caused  by  it. 

Where  a  court  has  jurisdiction  only  on  certain  conditions,  its  acts  in  a  Ki^^n 

ea^e,  not  presenting  the  required  conditions,  are  unlawful.    25  Kas.  640;  51  III. 

I^JO;  66  IlL  63;  IT  Mich.  473;  7  Gray  :Mass.   59;  I  Xeb.  122,  4«:  American  Reporter,. 

75%;  .37  Ohio  &t.  373;  66  X.  Y.  3?0. 


r.  /.  Semmes  A  Legendre  and  Frank  .V.  Butler  for  Defendants  and 
Appellees: 

1.  In  an  action  for  damage  for  malicious  prosecution,  want  of  probable  cause  and 
the  existence  of  malice  must  both  concur  to  entitle  the  plaintiff  to  recover. 
Pollock  on  Torts,  pages  191, 192;  Crescent  City  Live  Stock  Company  vs.  Butchers* 
Union  Manghter  House  Company,  120  U.  s*.  140. 

2.  The  sentence  of  the  Recorder  is  a  judicial  ascertainment  of  the  existence  of 
probable  cause  in  the  prosecution  before  him,  and  protects  the  prosecutor  in  a 
suit  for  damages  for  malicious  prosecution,  even  though  the  Recorder's  sentence 
was  subsequently  reversed.  Crescent  City  Live  Stock  Company  vs.  Butchers' 
Union  Slaughter  House  Company,  120  U.  S.  140;  Nathan  Phillips  vs.  Village  of 
Kalamazoo,  53  Mich.  33;  Hahn  vs.  Schmidt,  64  Cal.  2S4. 

3.  Whenever  a  competent  court  Issues  an  order,  the  party  applying  for  it  In  good 
faith  is  protected  thereby  in  an  action  for  damages  for  false  imprisonment  for 
contempt  for  violating  such  order.  Fischer  vs.  I^ngbein  et  als.,  103N.  Y.  i<3; 
Marks  vs.  Townsend,  97  N.  Y.  590;  Eberly  vs.  Rupp,  90  Pa.  261 ;  Coupal  vs.  Wanl, 
106  Mass.  289;  Mullen  vs.  Brown,  188  Mass.  114;  Williams  vs.  Smith,  108  Kng. 
Common  Law  Rep.,  621. 

4.  Xo  action  lies  for  the  prosecution  of  a  civil  suit.    49  Maryland,  122;  103  Pa.  110. 

5.  Xo  damages  being  alleged  as  a  result  of  the  continuance  of  the  injunction  in 
the  suit  of  the  City  of  New  Orleans  vs.  Bemanl  Barthe,  after  the  decision  of  the 
Supreme  Court  of  Louisiana  in  that  cause  in  December,  iKss,  and  no  attempt  on 
plaintiff's  part  to  have  the  said  suit  dissolved  being  averred  in  the  petition,  the 
same,  on  that  account,  discloses  no  legal  cause  of  action. 


The  opinion  of  the  court  was  delivered  by    • 

PocH^,  J.  This  is  an  action  in  damages  in  the  snm  of  $16,000,  for 
false  imprisonment,  the  order  of  which  is  alleged  to  have  been  insti* 
gated  and  procured  by  the  defendants  and  made  for  their  benefit, 

Plaintiff  appeals  from  a  judgment  which  dismissed  his  suit  on  an 
exception  of  no  cause  of  action. 

The  substantial  and  pertinent  allegations  of  his  petition  are  to  the 
effect :  * 

That  in  the  suit  entitled  the  **City  of  New  Orleans  vs.  Bernard 
Barthe,''  an  injunction  had  been  issued  in  July,  1888,  prohibiting  the 
defendant  therein  from  carrying  on  a  private  market,  at  No.    149 
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Terpsichore  street,  in  this  city,  on  the  ground  that  said  market  was 
within  the  prohibited  limits  from  a  public  market. 

That  on  the  14th  of  September,  1888,  plaintiff,  who  was  then  keep- 
ing a  private  market  at  the  place  hereinabove  designated,  was  arrested 
on  a  process  for  contempt  of  court,  by  reason  of  his  alleged  violation 
of  the  injunction  issued,  as  hereinabove  stated,  and  that  for  said 
reason  he  was  sentenced  by  the  judge  of  the  court  whence  the  in- 
jnnction  had  emanated,  to  imprisonment  for  the  term  of  ten  days, 
which  he  served. 

He  avers  that  the  process  resulting  in  his  imprisonment  had  been 
maliciously,  unlawfully  and  wantonly  procured  by  the  defendants, 
who  were  then  the  lessees  of  all  the  public  markets  of  the  City  of 
New  Orleans,  and  that  said  process  was  obtained  and  was  issued  for 
their  special  benefit.  And  he  finally  charges  that  being  in  no  way  or 
manner  a  party  to  the  pending  suit,  in  which  the  injunction  had  been 
sued  out,  he  was  not  amenable  to  said  writ,  and  that  his  imprison- 
ment for  contempt  thereunder  was  therefore  unwarranted  and  un- 
lawful. 

We  have  not  been  favored  with  a  brief  on  the  part  of  defendants' 
coxmsel,  and  we  have  not  had  the  advantage  of  being  furnished  with 
a  statement  of  the  reasons  which  led  the  District  Judge  to  the  decree 
rendered  by  him  in  this  case. 

We  are  therefore  left  to  surmise  and  conjecture  in  our  search  for 
the  grounds  of  law  on  which  the  judgment  could  be  rested.  And 
we  are  constrained  to  conclude,  after  a  thorough  study  of  the  case 
and  an  exhaustive  examination  of  the  authorities  within  our  reach, 
that  the  judgment  can  find  no  sanction  either  in  law  or  in  equity. 

The  question  presented  is  apparently  new  in  our  jurisprudence,  in 
which  we  find  no  cases  directly  in  point.  But  the  judgment  which 
would  hold  that  plainti£F's  petition  in  this  case  discloses  no  cause  of 
action  for  damages,  involves  the  proposition  that  one  who  has  been 
held  in  contempt  and  imprisoned  for  the  violation  of  an  injunction 
not  addressed  or  directed  to,  or  served  on  him,  and  issued  in  a  case 
to  which  he  is  not  a  party,  is  without  redress  under  the  law,  or  that 
the  parties  on  whose  instigation  and  procurement  and  for  whose 
benefit  the  process  was  inaugurated  and  conducted,  can  not  in  law 
be  held  responsible  for  their  acts  in  the  premises. 

We  hasten  to  say  that  we  can  not  subscribe  to  such  a  doctrine. 

The  only  authority  in  our  law  for  the  imprisonment  of  any  person 
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as  a  result  of  an  injunction  previously  granted,  is  to  be  found  in  Art. 
308  of  the  Code  of  Practice,  which  reads : 

'^If  one  against  whom  the  injunction  is  directed  violate  the  same 
or  refuse  to  obey,  the  court  may  either  cause  to  be  destroyed  what- 
ever may  have  been  done  in  contravention  to  the  injunction  if  it  be 
p  :acticable,  or  they  may  punish  him  by  an  imprisonment  not  exceed- 
ing ten  days."     ♦     ♦     *     (italics  are  ours.) 

The  grant  of  power  from  the  sovereign  to  punish  in  such  a  case  is 
conditioned  in  a  manner  to  restrict  its  exercise  toward  one  against 
whom  the  injunction  is  directed ;  and  courts  are  clearly  powerless  to 
extend  such  a  power  by  implication  or  by  any  other  means  beyond 
its  well  defined  limits.  All  laws  in  derogation  of  common  rights,  and 
above  all,  affecting  the  freedom  or  liberty  of  the  citizen,  must  be 
strictly  construed. 

It  is  a  fair  construction  of  the  writ  of  injunction  issued  against  Ber- 
nard Barthe,  that  within  the  meaning  of  the  court  the  keeping  of  a 
private  market  at  No.  149  Terpsicore  street  was  forbidden  by  the 
city  ordinance  then  in  process  of  execution ;  and,  that  until  other- 
wise decided  by  the  courts,  it  was  illegal  for  plaintiff  in  this  case  or 
any  one  else  to  open  and  to  attempt  to  carry  on  a  private  market  at 
that  place ;  and  it  is  quite  certain  that  by  his  attempt  in  the  premises, 
plaintiff  E.  J.  Barthe  had  become  amenable  to  prosecution  and  to 
punishment  by  fine  or  imprisonment,  under  the  provisions  of  the 
city  ordinance. 

But  how  could  he  be  held  in  contempt  and  punished  for  the  viola- 
tion of  the  process  of  the  court,  which  was  not  directed  to  him? 

In  the  case  of  the  State  ex  rel.  Liversey  vs.  Judge,  34  An.  741, 
this  court  held  that  an  injunction  emanating  from  a  court  having  no 
power  to  grant  it  is  an  absolute  nullity,  and  that  the  condemnation 
of  the  defendant  for  contempt  falls  with  the  injunction  the  moment 
such  nullity  has  been  pronounced.  A  fortioriy  must  it  be  apparent 
that  an  injunction  not  directed  to  a  party  who  is  condemned  in  con- 
tempt for  its  violation,  is  an  absolute  nullity  quoad  the  party  thus 
dealt  with. 

And  hence  it  follows  that  the  condemnation  thus  pronounced,  and 
the  imprisonment  thus  ordered,  are  unjustifiable  and  unwarranted  in 
law.  Both  are  therefore  torts  for  which  the  perpetrators  thereof 
are  and  must  be  held  responsible. 

Such  responsibility  flows  from  the  textual  provisions  of  Art.  2315 
cf  the  Civil  Code. 
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This  doctrine  has  been  enforced  in  our  sister  States,  under  the 
principles  of  the  common  law. 

The  circumstances  and  proceedings  in  the  case  of  Johnson  vs.  Von 
Kettler,  66  HI.  Rep.,  p.  65,  are  strikingly  similar  to  the  case  in  hand; 
the  decision  therein  made  is  of  itself  ample  authority  for  the  views 
which  we  have  just  announced. 

The  appellee  in  that  case,  together  with  his  wife  who  was  the  ad- 
minUtratrix  of  an  estate,  were  imprisoned  for  contempt  in  not  com- 
plying with  an  order  which  had  been  previously  entered  against  the 
administratrix,  requiring  her  to  pay  out  a  certain  sum  of  money. 
In  an  action  by  the  husband  for  false  imprisonment  against  the 
party  at  whose  instance  the  condemnation  in  contempt  had  been  pro- 
nounced, it  was  held  that  the  defendant  was  liable  in  damages  for 
the  arrest  and  imprisonment  of  the  husband,  for  the  reason  that  he 
had  procured  the  same,  and  because  the  court  was  without  jurisdic- 
tion to  render  an  order  against  the  husband,  as  he  was  not  a  party  to 
the  mandate  previously  directed  to  his  wife,  the  administratrix. 

To  the  contention  that  the  husband  was  amenable  to  the  order 
because  he  administered  jointly  with  his  wife,  the  Supreme  Court  of 
Illinois  answered  : 

*^  Assuming  that  the  position  taken  by  counsel  can  be  maintained, 
and  that  appellee  received  the  assets  of  the  estate  in  the  capacity  of 
administrator,  still,  it  was  as  indispensable  before  he  could  be  put  in 
default  for  non-payment  of  the  claims  against  the  estate,  that  he 
should  be  first  required  by  an  order  lawfully  made  to  pay  such  claims 
as  though  he  had  been  the  actual  administrator. 

**  There  was,  in  fact,  no  order  on  appellee  to  pay  the  claim  of  the 
creditor.  The  only  cause  specified  in  the  statute  in  this  regard,  for 
which  he  could  be  imprisoned,  was  for  the  non-compliance  with  an 
order  of  court  after  the  proper  demand  had  been  made  on  him  to 
do  so. 

*^  It  is  difficult  to  comprehend  on  what  principle  a  party  can  be 
committed  for  not  complying  with  an  order  of  court  when  none  has 
been  entered  against  him.  The  proposition  itself  is  absurd  and  need 
not  be  elaborated.  It  is  not  sufficient'  that  an  order  was  entered 
against  the  administratrix.  The  appellee  was  no  party  to  that  pro- 
ceeding on  the  record  or  otherwise.''  See  also  14  Ohio  State  218^ 
Spice  &  Son  vs.  Steinnick ;  26  Kansas  640,  Hauss  vs.  Kohler. 

The  principle  under  which  a  party  who  has  procured  such  a  pro- 
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€688,  or  for  whose  benefit  it  has  been  issued,  is  liable  in  damages  to 
one  who  has  thereby  been  illegally  or  nnjustly  imprisoned,  is  equally 
settled  by  jurisprudence.  Vaughn  vs.  Congdon,  56  Vermont  111; 
Cody  vs.  Adams,  7  Gray  (Mass.)  59;  Dielh  vs.  Friester,  37  Ohio 
State  473;  Webber  vs.  Kinney,  1  March  (Ky.)  255;  Fenelon  vs. 
Butts,  53  Wisconsin  344;  HaUack  vs.  Doming,  7  Hum.  (N.  Y.)  52. 

We  are  clearly  of  the  opinion  that  plaintiff's  petition  does  iis* 
close  a  cause  of  action  and  that  his  right  to  recover  damages  must 
be  determined  by  a  trial  on  the  merits. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now  or- 
dered that  the  exception  of  no  cause  of  action  herein  interposed  by 
defendants  be  overruled  and  dismissed,  and  that  the  case  be  re- 
manded for  trial  on  its  merits  according  to  law  and  to  the  view  herein 
expressed.  Costs  of  this  appeal  to  be  taxed  to  appellees;  all  other 
costs  to  abide  the  final  determination  of  the  cause. 


Dissenting  Opinion. 

Fenner,  J.  This  is  an  action  for  false  imprisonment.  It  clearly 
appears  on  the  face  of  the  petition  that,  though  defendants  are 
charged  with  instigating  the  proceeding,  yet  the  imprisonment,  for 
which  damages  are  claimed,  was  effected  in  execution  of  a  judg- 
ment of  the  Civil  District  Court,  which  found  plaintiff  guilty  of  a 
contempt  and  sentenced  him  to  the  punishment. 

On  this  point  the  petition  is  unambiguous.  I  quote  the  allegations : 
That  **  plaintiff  was  arrested  on  a  process  for  contempt  of  court, 
which  said  contempt  was  treated  as  consisting  in  and  made  of  a 
violation  of  an  injunction  issued  in  a  suit  against  one  Bernard  Barthe, 
and  to  which  plaintiff  was  in  no  respect  a  party ;  that  under  said 
process  petitioner  was,  by  the  judge  of  the  Civil  District  Court  in 
which  said  suit  was  pending,  found  guilty  of  said  contempt  and  for 
the  same  sentenced  to  an  imprisonment  in  the  parish  prison  for  the 
period  of  ten  days." 

Upon  these  allegations  the  judge  a  quo  sustained  an  exception  of 
no  cause  of  action,  and,  as  I  think,  correctly. 

Defendants  can  not  be  mulcted  in  damages  for  simply  submitting 
to  the  court  the  question  whether  or  not  the  plaintiff  had  committed 
a  contempt  of  its  authority.     The  finding  and  sentence  of  the  court 
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would  be  a  complete  bar  to  an  action  for  malicious  prosecution  of  a 
•dril  suit,  and,  I  think,  it  equally  bars  this  suit  for  false  imprisonment. 
It  is  claimed  that  this  finding  and  order  of  the  court  were  absolute 
nullities,  because  Art.  308  of  our  Code  of  Practice  only  authorizes 
punishment  for  disobedience  of  an  injunction  when  committed  by 
-^^one  against  whom  the  injunction  is  directed." 

But  Art.  181  confers  upon  courts  the  much  broader  authority  to 
<< punish  all  contempts  of  their  authority"  by  fine  and  imprisonment. 
This  power  is  not  confined  to  parties  to  causes,  and  I  can  well  con- 
ceive that  a  third  person  might  knowingly  and  intentionally  so  act 
with  reference  to  something  prohibited  by  its  injunction  as  to  con- 
stitate  a  "contempt  of  its  authority." 

The  judgment  finding  plaintiff  guilty  of  contempt  was  one  within 
t^e  juriBdiction  of  the  court,  rendered  on  a  question  which  it  was 
bound  to  determine,  which  was  unappealable,  and  which  has  never 
been  annulled  or  set  aside  by  any  appeal  to  the  supervisory  jurisdic- 
tion of  thlB  court. 

ItB  yatidity  can  not  be  questioned  collaterally,  and  it  should  stand 
u  valid  until  set  aside  by  competent  authority,  as  was  done  in  the 
«««e8  of  Liversey  and  Hero. 

But  if  it  were  conceded  that  the  judgment  was  an  absolute  nullity, 
yet  having  been  rendered  by  a  superior  court  of  general  jurisdiction, 
I  think  it  still  operates  a  complete  protection  to  defendants. 

It  seems  to  me  self-evident,  that  if  the  nullity  were  so  absolute 
^t  it  could  not  protect  defendants,  who  merely  suggested  it,  still 
^ess  coold  it  avail  as  a  protection  to  the  judge  who  reijdered  it  and 
^^d  it  to  be  executed,  and  if  plaintiff  has  a  case  for  damages  here 
igtmst  the  defendants,  he  has  a  better  case  against  the  learned  judge 
who  incarcerated  him. 

Bat  it  is  now  well  settled  that  while  judges  of  inferior  courts,  vested 
only  with  limited  and  special  jurisdiction,  are  held  answerable  at  law 
to  all  persons  injured  by  their  acts  in  excess  of  their  jurisdiction  and 
power,  a  contrary  rule  prevails  with  reference  to  the  judges  of 
soperior  courts  of  general  jurisdiction. 

This  distinction  was  fully  considered  and  enforced  by  the  Federal 

Supreme  Court  in  the  case  of  Bradley  vs.  Fisher,  13  Wall.  336,  and 

the  reasons  on  which  it  is  based  are  well  expounded  by  Mr.  Cooley  in 

JhiB  work  on  Torts,  p.  419. 

This  removes  the  case  from  the  operation  of  the  authorities  quoted 
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in  the  majority  opinion.  In  Johnson  vs.  Kettler,  66  lU.  68,  the  judi- 
cial order  rejected  as  a  protection  was  rendered  by  a  county  conrt ; 
in  Spice  vs.  Steinruck,  14  Ohio  St.  418,  by  a  justice  of  the  peace;  in 
Diehl  vs.  Friester,  37  id.  p.  478,  by  a  probate  conrt.  These  are  all^ 
generally  and  presumably,  inferior  courts  of  limited  jurisdiction,  and 
do  not  fall  under  the  protection  granted  to  courts  of  general  jurisdic- 
tion. 

The  Civil  District  Court  is  a  court  of  the  broadest  and  most  general 
jurisdiction  possible.  Under  the  well  settled  principles  above  re- 
ferred to  the  orders  and  decrees  rendered  by  its  judges,  in  the  exer- 
cise of  judicial  power  and  of  jurisdiction,  which  is  invoked  by  liti- 
gants, and  which,  rightly  or  wrongly,  they  decide  that  it  possesses, 
form  a  complete  shield  against  a  civil  action  on  account  thereof  for 
the  judges  themselves,  for  the  officers  executing  the  orders,  and  for 
the  parties  invoking  them. 

It  need  hardly  be  said  that  actions  for  wrongful  issuance  of  con- 
servatory process  rest  on  absolutely  different  principles. 

For  these  reasons  I  dissent  from  the  opinion  and  decree. 


No.  10,507. 

42    138 

61  203  The   State  ex  rel.   City   op  New  Orlbai^s  vs.  New  Orleans 

AND  Northeastern  Railroad  Company. 

The  writ  of  mandamus  being  u  harsh  remedy,  to  be  «ubatituted  in  extraordinary  and 
clearly  specified  cases  for  the  ordinary  modes  of  Judicial  proceeding,  It  follows 
that  any  legislation  haying  for  object  the  application  of  such  a  remedy  to 
matters  and  things  not  hitherto  included  vithin  its  scope,  shonld  be  strictly 
construed,  without  extending  its  effect  by  implication. 

Hence  Act  133  of  1888,  which  purports  to  provide  a  summary  remedy  by  mandannu 
to  enforce  the  obligations  of  certain  corporations,  with  reference  to  the  paving^ 
grading,  repairing,  reconstructing  or  care  of  any  street,  highway,  bridge^ 
culvert,  levee,  canal,  ditch  or  crossing,  can  not  be  construed  b»  extending  to  an 
obligation  to  construct  a  new  levee  or  embanlrmont. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VooThies,  J, 


Francis  B,  Lee,  Assistant  City  Attorney,  for  the  Relator  and  Ap- 
pellant : 

1.  The  law  regards  the  application  for  a  mandaiufut  as  summary  In  Its  nature,  and 
the  answer  in  opposition  thereto  should  contain  a  full  written  defence,, 
whether  it  involves  exceptions  or  merits.    Shinv  vs*.  Howell,  18  An.  196. 
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TlmemhankmenCreteTTea  to  in  the  latter  half  of  paragraph  2  of  Sec.  1  of  Ordi- 
nance No.  748B,  Administration  Series,  adopted  by  the  Council  of  the  City  of 
New  Orleans,  Decembers,  1881,  is  a  leree  within  the  meaning  of  Sec.  1  of  Act  No. 
mot  the  session  of  the  Legislature  of  this  J^tate  of  the  year  1888. 
That  Act  133  of  1888  covers  obligations  of  corporations  to  build  neic  levee*,  as 
well  as  those  to  reconstruct  or  repair  old  ones. 

That  If  such  obligations  are  not  ejrpressly,  they  are  impliedly  within  itsprovi- 
Mons,  and  the  object  of  it  being  to  afford  means  of  bringing  about  a  satisfactory 
cnrefortheevll  of  a  constant  and  flat  refusal  on  the  part  of  corporations  to 
comply  with  ang  of  their  obligations  to  municipal  corporations,  it  must  be  so 
constrneil  as  to  afford  a  full  and  complete  remedy.  Poree  vs.  Bonneval,  6  An. 
;^^5;Statev8.  Poydras,  9  An.  165;  Commercial  Bank  vs.  Foster,  5  An.  516;  8tato 
ex  rel.  Harper  vs.  Judge,  12  An.  777;  Fox  vs.  81oo,  10  .\n.  11;  State  ex  rel.  New- 
Orleans  Pacific  Railroad  Company  vs.  Xicholls,  30  An.  982 ;  Civil  Code,  Art.  18. 


Harry  E,  Hall  for  the  Respondent  and  Appellee : 

.    Demurrer  lies  to  a  writ  of  mandamtu.    Wood  on  Mandamus,  p.  49. 
Mitttilamns  does  not  lie  to  enforce  contractual  obligations.    SI  An.  .VJl. 
Act  i;i^  of  isjjs  Is  exceptional  remedial  legislation  and  must  be  construed  strictly. 
Vide.  12  R.  579 ;  8  An.  365 ;  9  An.  233 :   11  An.  67 ;  4  K.  357 ;   12  An.  769 ;  8  An.  37 ;  33  An. 
*^\  IMinor  (Ala.)  23, 133,  143,  171;  1  Dudley  ((ia.)  105,  1K7,  318;  7  Black  (Ind.)  556; 
2WanH«):  1  Chirk  (N.  Y.) »«. 


The  opinion  of  the  court  was  delivered  by 

PocHife,  J.  The  city  seeks  by  mandamus^  under  the  provisions  of 
Act  133  of  1888,  to  compel  the  defendant  company  to  construct  a  cer- 
tain embankment  on  the  outskirts  of  the  city,  in  accordance  with  an 
ordinance  numbered  7483,  adopted  by  the  City  Council  in  December^ 
1881. 

The  proceeding  was  met  by  a  peremptory  exception,  based  on  the 
grouDd  that  there  is  no  waiTant  in  law  for  the  application  of  the  writ 
of  mandamus  in  the  case  set  forth  in  relator's  petition.  The  exception 
was  maintained,  and  relator  appeals. 

The  pivotal  allegations  of  the  petition  are  substantially  that  under 
the  ordinance  herein  sought  to  be  enforced,  the  railroad  company 
obtained  certain  valuable  franchises,  among  which  was  the  right  to 
occnpy  for  its  purposes  certain  streets  of  the  city  and  certain  em- 
bankments constructed  within  its  limits,  in  consideration  of  which  the 
said  company  agreed  to  continue  a  pre-existing  embankment,  so  as 
to  extend  it  on  and  through  a  certain  thoroughfare  known  as  Florida 
Walk,  from  its  intersection  with  Peoples'  Avenue  to  the  Fisherman's 
Canal,  on  the  lower  limits  of  the  City  of  New  Orleans,  and  that  the 
company  has  failed  to  comply  with  its  obligations  in  the  premises. 
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The  work  required  of  the  company  is  designated  in  the  ordinance 
as  follows : 

'*From  the  intersection  of  the  embankment  of  the  canal  of  the 
People's  Avenue  and  Lake  Pontchartrain,  to  the  intersection  of  said 
People's  Avenue  Canal  embankment  with  Florida  Walk,  which  said 
embankment  shall  be  elevated  above  high  water  mark,  according  to 
lines  and  levels  to  be  furnished  by  the  City  Surveyor,  and  to  be  kept 
in  good  repair  by  said  company  at  its  expense,  with  the  right  to 
deepen  said  People's  Avenue  Canal,  to  obtain  earth  for  the  said 
elevation  and  repairs,  and  that  said  company  shall  continue  said  em- 
bankment along  Florida  Walk,  from  the  infer«ecfion  of  People^s  Avenue 
to  the  Fisherman* B  Canal,  lower  limits  of  the  City  of  New  Orleans,  in 
ucccyrdance  with  lines  and  levels  to  be  furnished  by  the  City  Surveyor,  ^^ 

The  words  herein  italicized  by  us  are  descriptive  of  the  work 
sought  to  be  enforced,  and  the  specifications  of  the  same,  prepared 
by  the  City  Surveyor,  are  annexed  to  and  made  part  of  relator's 
petition. 

Defendant's  contention,  under  its  exception,  is  that  the  provisions 
of  Act  133  of  1888  do  not  contemplate  or  justify  recourse  on  the 
part  of  the  city  to  the  writ  of  mandamus  to  coerce  the  company  to 
construct  a  new  embankment  or  levee  as  provided  for  in  that  portion 
of  the  ordinance  now  under  discussion. 

On  that  point  the  act  reads : 

'*That  in  cases  where  any  corporation  has  heretofore  contracted 
with,  or  may  hereafter  contract  with,  or  shall  be  otherwise  legally 
Ibound,  to  any  parish  or  municipal  corporation  in  this  State,  with 
reference  to  the  paving,  grading,  repairing,  reconstructing  or  care 
of  any  street,  highway,  bridge,  culvert,  levee,  canal,  ditch  or  cross- 
ing, and  shall  fail  or  neglect  to  perform  said  contract  or  obligation, 
the  said  parish  or  municipal  corporation  *  *  shall  have  the  right 
to  proceed  by  a  writ  of  mandamus  to  compel  the  performance  of 
; said  contract  or  obligation."-       ♦         *         ♦ 

The  language  of  the  section  is  not  entirely  free  from  ambiguity, 
•and  a  proper  construction  of  its  true  meaning  may  be  facilitated  by 
considering  the  cause  which  induced  the  Legislature  to  enact  it.  C.  C, 
Art.  18. 

It  is  asserted  by  relator's  counsel,  and  we  believe  that  the  pro- 
priety and  usefulness  of  that  legislation  gi-ew  out  of  the  decision  of 
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this  coart  in  the  case  of  the  State  ex  reL  City  of  New  Orleans  vs.  the 
New  Orleans  and  CarroUton  Railroad  Company.     37  An.,  p.  589. 

In  that  case  the  city  applied  for  a  writ  of  mandamus  to  compel  the 
defendant  company  to  make  certain  repairs  to  a  street  in  the  city  to 
which  it  had  bound  itself  by  contract. 

The  writ  was  refused  on  the  main  ground  that  'Hhe  writ  of  manda- 
muz  does  not  lie  to  compel  corporations  to  perform  obligations  arising 
simply  from  contract." 

From  the  leading  idea  which  prompted  the  act,  it  is  quite  appar- 
ent that  its  object  was  to  extend  the  application  of  the  writ  as  a 
remedy  for  the  enforcement  of  contract  obligations  against  corpora- 
tions, and  thus  to  supplement  the  action  of  such  power  as  indicated 
by  that  decision. 

The  court  had  said  that,  from  tlie  nature  of  the  writ  of  mandamus, 
and  under  the  rules  of  law  then  in  force,  which  controlled  and  re- 
stricted its  application,  it  could  not  be  invoked  as  a  remedy  to  coerce 
a  corporation  to  comply  with  its  contract  obligations,  and  such  was 
the  law  up  to  the  enactment  of  Act  133  of  1888 ;  under  its  terms  such 
obligations,  contractual  or  otherwise,  as  are  enumerated  in  the  act, 
may  now  be  enforced  by  means  of  the  writ  of  mandamus.  But  the 
statute  goes  no  further,  and  it  does  not  purport  to  disturb  any  other 
judicial  construction  or  exposition  of  the  nature  and  scope  of  the  writ 
of  mandamus. 

In  the  opinion  above  referred  to,  the  court  took  occasion  to  say, 
on  abundant  legal  and  judicial  authority : 

"The  writ  of  mandamus  is  the  most  arbitrary  of  all  the  forms  in 
which  judicial  authority  is  exercised.  It  shuts  out  the  right  of  trial 
by  jury.  It  substitutes  for  the  ordinary  and  cautious  modes  of  judi- 
cial proceeding,  an  extremely  harsh  and  summary  procedure. 

"Instead  of  a  mere  judgment  settling  simply  the  rights  of  litigants,, 
and  subject  to  execution  by  ordinary  process,  it  invokes  an  arbitrary 
judicial  mandate,  to  be  executed  by  the  judge  himself,  and  disobedi- 
ence to  which  is  punishable  by  imprisonment  for  contempt,  or  by  the 
harsh  remedy  of  distringas. 

"It  is  properly  characterized  as  an  extraordinary  remedy,  only  to 
be  applied  in  extraordinary  cases,  which  law  and  jurisprudence  have 
carefully  defined  and  subjected  to  close  limitations."     *     *     * 

The  language  just  quoted,  which  is  but  an  echo  of  numerous  ad- 
judications previously  made  by  this  and  other  courts  of  the  land, 
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•clearly  justifies  the  conclusion  that  legislation  which  proposes  to  ex-  , 
tend  the  application  of  the  writ  to  cases  hitherto  not  within  its  reach, 
is  a  law  in  derogation  of  common  right. 

Now  jurisprudence  has  securely  consecrated  a  wise  rule  of  con- 
struction of  such  laws,  which  has  been  formulated  as  follows : 

'*  It  is  a  principle  universally  recognized  that  laws  in  derogation 
of  common  rights  are  to  be  strictly  construed  and  can  not  be  ex- 
tended beyond  their  clear  and  precise  import  so  as  to  reach 
persons,  cases  or  things  other  than  those  they  legally  and  specifically 
embrace.  Of  this  character  are  those  laws  which  are  designed  to  sub- 
stitute a  mode  of  procedure  in  derogation  of  the  ordinary  rules  of 
practice.^^     (Italics  are  ours).     Succession  of  Irwin,  33  An.  68. 

State  vs.  Schuchardt,  32  An.  (not  yet  reported) . 

Hence  we  are  not  favorably  impressed  with  the  suggestion  of  re- 
lator's counsel  that  the  statute  now  under  discussion  should  be 
liberally  construed,  so  as  to  hold  that  the  provision  which  applies  the 
nse  of  the  writ  of  mandamus  to  coerce  a  corporation  to  reconstmct 
a  certain  thing  or  object,  necessarily  implies  the  power  to  use  the 
same  remedy  to  enforce  an  obligation  to  construct  the  same. 

It  is  conceded  in  this  case  that  the  obligation  sought  to  be  enforced 
is  to  construct  an  embankment  which  has  never  existed,  and  not  to 
reconstruct  an  embankment  which  had  once  existed,  but  which  had 
been  destroyed  or  demolished.  And  the  question,  as  already  stated, 
is  to  determine  whether,  under  the  terms  of  the  statute,  the  obliga- 
tion of  a  corporation,  flowing  either  from  a  contract  or  from  the 
effect  of  law,  to  construct  a  new  embankment  or  levee,  can  be  en- 
forced by  means  of  the  writ  of  mandamus. 

Embankment,  which  is  the  term  used  in  the  ordinance,  is  not 
synonymous  with  the  term  levee,  used  in  the  statute. 

An  embankment  is  ^*  an  artificial  bank  or  mound  of  earth." — 
(Webster.)  It  may  be  used  either  exclusively  as  a  roadway  or  as  a 
railroad  bed,  or  exclusively  as  a  protection  from  overflow  or  as  both. 
A  levee  is  an  artificial  mound  of  earth  intended  exclusively  as  a  pro- 
tection from  overflow;  every  levee  is,  therefore,  an  embankment, 
but  every  embankment  is  not  a  levee.  It  would,  therefore,  not  be  a 
violent  presumption  to  hold  that,  in  referring  to  a  levee,  the  recon- 
struction of  which,  without  delay,  could  prevent  a  great  disaster 
from  an  overflow,  the  law  maker  did  not  contemplate  the  same  hasty 
necessity  in  the  case  of  the  reconstruction  of  an  embankment  used  as 
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•iioadway,  which  would  mvolve  only  a  question  of  use  or  cenveni- 
^noe.  But  for  the  purposes  of  this  discussion,  counsel  for  the  de- 
fendant consente  that  the  terms  may  be  used  as  meaning  precisel^^ 
the  same  thing. 

The  question  therefore  recurs,  after  that  concession,  which  we 
make  only  for  the  sake  of  argument,  as  to  the  application  of  the 
jemedy  under  the  statute,  to  coerce  the  construction  of  a  new  levee 
or  embankment. 

Every  act,  as  the  subject  of  an  obligation  which  under  the 
Btatate  can  be  enforced  by  mandamus,  presupposes  the  existence  of 
the  object  or  thing  to  be  affected  thereby.  ' 

It  is  clear,  beyond  question,  that  the  word  *' paving"  refers  ex- 
clusively to  a  street,  and  that  a  street  not  laid  out  and  not  in  exist- 
ence can  not  be  paved. 

Conceding  next  that  the  word  grading  was  meant  by  the  law 
maker  to  apply  to  a  levee,  can  a  levee  not  yet  constructed  or  thrown 
np,  be  gradedf  Evidently  not.  The  verb  grade  is  defined  to  mean 
'*  to  reduce  to  a  certain  degree  of  ascent  and  descent,  to  level  and 
prepare,  as  ground  for  placing  the  rails  on  a  railroad." — (Webster.) 

As  applied  to  a  levee  the  operation  of  grading  would  be  to  reduce 
the  mound  of  earth,  necessarily  unshapely  and  lacking  uniformity 
when  first  thrown  up,  to  a  uniform  and  prescribed  degree  of  ascent 
and  descent. 

Of  course  the  operation  presupposes  the  existence  of  the  levee  or 
momid  of  earth;  it  may  be  the  completion  of  or  the  finishing  touch 
to  the  levee,  but  it  can  in  no  sense  be  deemed  as  the  construction 
thereof. 

And  yet  this  is  the  only  term  in  the  statute  which  the  city's  coun- 
^1  can  hold  up  as  including  the  word  construction  within  its  mean- 
ing. The  very  reverse  is  the  truth ;  the  proper  construction  of  a 
levee  nmy  include  the  grading  thereof,  but  surely  the  grading  of  a 
levee  no  more  includes  the  construction  thereof,  than  the  paintirhg 
of  a  house  includes  the  construction  of  the  same. 

But  in  thus  arguing  and  contending  counsel  for  relator  lose  sight 
^f  tiiie  pleadings  to  which  the  specifications  of  the  City  Surveyor  are 
^rfiiached  as  part  thereof. 

In  that  document  the  surveyor,  after  directing  the  mode  of  con- 
Mruetmg  the  embankment  and  prescribing  its  dimensions,  proceeds 
to  direct  that  ''the  crown  and  slopes  shall  be  neatly  graded.^ ^   Mani- 
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festly  that  officer  contemplated  that  censtraction,  as  an  independent 
operation,  should  precede  grading  as  a  flniwhing  touch,  and  so  did  tho 
city's  counsel  when  they  prepared  their  pleadings.  Hence  their - 
present  aignment  must  fall  of  its  own  weight. 

The  reasons  which  induced  the  law  maker  to  make  a  distinction  in 
the  application  of  the  writ  of  mandamus  between  the  obligation  to 
construct  and  that  to  reconstruct  a  levee  are  not  a  subject  of  neces- 
sary consideration  in  this  case. 

But  several  suggest  themselves  to  the  legal  mind.  As  the  statute 
was  intended  to  affect  the  country  parishes  as  well  as  the  City  of 
New  Orleans,  it  occurred  to  the  Legislature  that  under  existing  laws 
the  parishes  have  no  authority  touching  the  construction  of  levees, 
a  power  which  is  delegated  to  other  functionaries;  the  duty  of  the- 
parishes  being  restricted  to  the  repair,  the  preservation  and  protec- 
tion of  already  constructed  levees.  Act  83  of  1879,  Sec.  10.  It  was 
therefore  clear  that  the  parishes  need  not  be  clothed  with  the  power* 
to  enforce  obligations  which  primarily  they  could  not  enter  into. 
Hence  it  was  deemed  sufficient  to  enable  them  to  enforce  only  con- 
tracts touching  the  reconstruction  of  destroyed  or  damaged  levees,, 
for  which  they  had  the  legal  authority  to  stipulate. 

In  the  reconstruction  of  a  levee  the  dimensions  and  other  require- 
ments are  known  in  advance,  and  no  question  affecting  the  same 
could  arise  between  the  contracting  parties,  and  hence  such  a  recon- 
struction was  deemed  a  well  defined,  indisputable  and  clear  obliga- 
tion, falling  within  the  well  understood  scope  of  the  writ  of  man- 
damtLSf  and  this  would  not  be  the  case  with  a  new  construction,  as 
illustrated  by  this  very  cause,  in  which  it  appears  that  the  dimen- 
sions of  the  contemplated  work  were  left  to  the  judgment,  discretion 
and  direction  of  the  City  Surveyor. 

'  We  therefore  conclude  that  the  District  Judge  committed  no  error 
in  maintaining  defendant's  exception. 

Judgment  affirmed. 
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1      ipHg  State  ex  rel.  Gervais  Leche,  District  Attorney,  vs.  A. 

C.  Fowler. 

A  decree  overruHnK  a  motion  to  dismiss  is  interlocutory  and  is  revlsable  until: 
before  final  adjudication  on  the  merits  of  the  case^and  when  found  erroneous,, 
can  be  rescinded.    In  sucli  event  the  motion  to  disjniss  revives  as  res  nova. 
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Appeals  from  JudKuicnts  in  casen  under  the  intrusion  Into  olYlee  Act  niuiHt  be  uuide 

returnable   within  ten  days  to  the  Supreme  Court  at  New  Orleunn,  or  ut  one  of 

iti«  country  Hes?*ions,  immediately  followinj?  the  Judgment. 
An  appeal  taken  in  Julff,  returnable  to  the  Supreme  Court  at  N'ew  Orleann  in 

Norember^  on  the  HUKK^Stion  of  the  appellant,  iuHtead  of  October,  at  Shreveport^ 

mnst  be  dismisned. 
The  rule  that  where  appeals  are  iwade  returnable  at  a  particular  jfUtc<'  and  on  a 

particular  day,  an<l  the  appellant  Hu^K^^sts  improperly  the  one  or  the  other,  or 

both,  applies  equally  to  civil  and  to  criminal  cases. 
H  here  the  appellant  suggests  neither  the  place  nor  time,  and  the  judge  shows  by 

an  explicit  act  that  he  exercised  a  legal  discretion  by  fixing  the  place  or  time, 

or  both,  the  appellant  is  entitled  to  protection,  but  then  only. 

APPEAL  from  the  Twenty-Sixth  District  Court,  Parish  of  Jefferson. 
R09t,  J. 


Walter  H.  Rogers,  Attorney  General,  and  Oervais  Leche,  District 
Attorney,  for  the  Relator  and  Appellee. 


H.  N.  GauUer  for  the  Respondent  and  Appellant. 


On  Motion  to  Dismiss. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  motion  is  made  on  the  ground  that  the  suit  is 
brought  under  the  intension  into  office  Act  and  involves  the  right  to 
office ;  that  judgment  therein  was  rendered  in  July,  1889,  and  that 
on  motion  of  appellant  the  appeal,  taken  in  the  same  month,  was 
made  returnable  to  the  Supreme  Court  at  New  Orleans,  whereas  it 
should  have  been,  returnable  to  our  own  next  ensuing  October  term 
in  Shreveport. 

Sec.  2604,  Revised  Statutes,  provides  that  such  appeals  shall  have 
preference  and  '*  shall  be  made  returnable  to  the  Supreme  Court 
either  in  New  Orleans  or  at  one  of  its  sessions  in  the  country." 

Sec.  7  of  Act  45  of  1870,  after  providing  the  terms  of  the  Supreme 
Court  for  the  several  parishes  and  making  all  appeals  from  the  Par- 
ish of  Jefferson  returnable  at  New  Orleans,  says  that  appeals  in 
cases  involving  the  right  to  office  ''shall  be  returnable  in  ten  days 
after  judgment,"  without  fixing  the  place. 
10 
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In  support  of  the  motion  to  dismiss  our  decisions  in  regard  to 
criminal  appeals  under  Sec.  4  of  Act  30  of  1878  are  invoked ;  but 
the  language  of  that  section  is  very  different  from  that  of  the  statutes 
just  quoted.  It  provides  that  criminal  appeals  ''  shall  be  made  re- 
turnable to  the  Supreme  Court  within  ten  days,  wherever  the  court 
may  be  in  session  on  return  day.'' 

Under  this  mandator^'  language  we  held  that  appeals  made  return- 
able elsewhere  than  at  the  ensuing  session,  by  appellant's  fault, 
should  be  dismissed.  State  vs.  Cloud,  40  An^  618;  State  vs.  Jenkins, 
36  An.  865;  State  vs.  Lyon,  this  day  decided. 

But  the  legal  provision  here  is  not  similar.  While  perhaps  the 
spirit  of  the  law  suggests  and  would  make  it  eminently  proper  that 
the  judge  should  make  it  returnable  at  the  next  ensuing  session  of 
this  court,  yet  the  language  of  the  law  is  not  mandatory  to  that 
effect  and  his  discretion  is  not  destroyed. 

Moreover,  in  this  case,  the  judge  has  rendered  his  own  order, 
separate  and  apart  from  the  motion  of  defendant,  making  the  appeal 
"  returnable  to  the  Supreme  Court  according  to  law  At  New  Orleans." 
This  indicates  that  the  judge  considered  and  construed  the  law,  and 
even  if  he  committed  error,  it  could  not  be  visited  on  appellant, 
under  the  authority  of  .Dellwood's  case,  33  An.  1229. 

The  motion  to  dismiss  is  overruled. 


Bermudez,  C.  J.  In  an  informal  proceeding  the  Attorney  Gen- 
eral, considering  that  our  previous  decree  herein,  overruling  the 
motion  to  dismiss,  is  erroneous  and  still  within  our  control  for  cor- 
rection, calls  our  attention  to  the  fact  that  the  place  at  which  the 
appeal  was  made  returnable  was  suggested  by  the  defendant  and 
that  the  judge  in  granting  the  appeal  merely  followed  the  improper 
suggestion. 

The  question  therefore  arises :  whether  it  is  in  the  power  of  this 
court,  after  it  has  denied  a  motion  to  dismiss,  to  reconsider  its 
ruling  and,  if  found  erroneous,  such  ruling  can  be  rescinded.   - 

The  Code  of  Practice,  Art.  637,  divides  judgments  into  interlocu' 
tory  judgments  and  final  judgments. 

Interlocutory  judgments  do  not  decide  on  the  merits  of  the  case, 
but  are  pronounced  on  preliminary  matters  in  the  course  of  the  pro- 
ceedings ;  while  definitive  or  final  judgments  are  such  as  decide  all 
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the  points  in  the  controversy  between  the  parties  and  have  the  force 
of  res  judieaia. 

A  judgment  must  therefore  be  interlocutory  or  deflnitive.  If  it  is 
not  the  one  it  must  be  the  other. 

The  motion  to  dismiss  was  not  designed  to  obtain  a  judgment  on 
the  merits  of  the  controversy,  but  merely  to  procure  a  ruling  on  a 
preliminarj'  matter,  which  was:  whether  the  court  would  or  not  en- 
tertain jurisdiction  over  the  merits  of  the  suit  for  a  reason  alleged. 

The  judgment  of  this  court  upon  it  was  not  a  final  judgment  de- 
ciding all  the  points  in  controvery  between  the  parties  and  having 
the  force  of  res  judicata. 

If  not  a  definitive  judgment,  it  is  an  interlocutory  judgment  and 
as  such  is  revisable  by  the  court  before  final  adjudication. 

It  has  been  settled  by  frequent  rulings  that  where  a  court,  whether 
of  original  or  appellate  jurisdiction,  discovers  that  an  order  given 
by  it  is  erroneous  it  may  itself  set  it  aside  without  any  formal  mo- 
tion.   H.  D.  330  (3),  738  (9). 

This  is  so  true  that  this  court  has,  in  a  number  of  cases,  decided 
that  applications  for  a  rehearing,  where  motions  to  dismiss  appeals 
had  been  denied,  were  irregular,  as  such  applications  could  be  made 
only  where  final  judgments  had  been  rendered.  34  An.  220,  and 
other  Oases. 

The  decree  herein  made  was  therefore  an  interlocutory  judgment,* 
and  as  such  is  revisable  at  any  stage  previous  to  definitive  judg- 
ment.   Bunney  vs.  Ludeling,  41  An.  — . 

Such  interlocutory  judgment  would  not  be  affected  by  the  lapse  of 
judicial  days  which  could  not  run  to  make  it  final,  as  in  cases  of  de- 
finitive judgment. 

It  remains  therefore  within  the  control  of  the  court,  which  can, 
even  proprio  motu,  recall  it  and  reconsider  the  motion,  and  it  is  its 
duty  to  avoid  it  where  erroneous. 

It  is  true  that  the  ruliilg  was  concurred  in  unanimously,  but  had 
the  fact  of  suggestion  of  the  improper  place,  by  the  attorney,  been 
more  clearly  presented,  a  different  conclusion  would  have  been 
reached. 

The  next  question  is  whether  that  decree  was  or  not  correctly 
rendered. 

A  reference  to  the  reasons  assigned  in  support  of  it  shows  that  the 
material  fact  on  which  the  motion  was  based,  to  some  important  ex- 
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tent,  did  not  fully  attract  the  attention  of  the  court,  so  as  to  give  it 
the  significant  prominence  which  was  claimed  for  it. 

That  fact  was  that  the  return  place,  namely,  New  Orleans ,  waS 
suggested  by  the  appellant,  instead  of  Shreveport,  and  the  conse- 
quence urged  was  that  as  the  appellant  had  misled  the  judge  the 
appeal  ought  to  be  dismissed. 

We  consider  that  the  correctness  of  the  opinion  and  decree  is 
questionable  and  that  the  same  is  revisable. 

It  is  therefore  ordered  that  the  previous  decree  denying  the  mo- 
tion to  dismiss  be  rescinded  and  that  the  motion  be  reinstated  for 
reconsideration. 

Dissenting  Opinion. 

Fennek,  J.  The  motion  to  dismiss  involved  nothing  but  the  pro- 
priety of  the  place  fixed  for  the  return. 

It  was  duly  tried  and  submitted,  and  was  overruled  in  an  unani- 
mous opinion  by  the  court. 

Subsequently  the  case  was  fixed,  argued  and  submitted  on  the 
merits  without  a  whisper  of  complaint  from  any  party  as  to  the  dis- 
position of  the  motion  to  dismiss. 

Applications  for  rehearing  on  decrees  overruling  motion  to  dismiBs 
are  not  received  by  the  court.     Succession  of  Edwards,  34  An.  220. 

Yet,  some  time  after  the  submission  of  the  cause  on  the  merits  an 
irregular  application,  suggesting  no  new  matter  affecting  the  main 
ground  of  the  opinion,  was  made  by  the  Attorney  General,  inviting 
the  court  to  review  its  ruling  on  the  motion  to  dismiss. 

I  think,  at  this  stage  of  the  case,  we  should  have  disregarded  the 
application.  There  is  no  precedent  for  reviving  a  motion  to  dismiss, 
based  on  grounds  not  affecting  the  jurisdiction  of  the  court,  after  it 
has  once  been  regularly  tried  and  overruled.  There  are  precedents 
to  the  contrary.  Duncan  vs.  Duncan,  29  An.  829;  Succession  of 
Edwards,  84  An.  219. 

Nothing  was  submitted  to  us  but  the  merits  of  the  case,  which  wei*e 
submitted  without  reserve  and  were  ripe  for  decision.  I  think  we 
were  not  called  upon,  either  of  our  own  motion  or  at  suggestion  of  a 
party,  to  reconsider  grounds  for  dismissing  the  appeal  which  had  al- 
ready been  duly  considered  and  overruled.  If  the  appellant  had  a 
bad  case,  affirmance  of  the  judgment  would  accomplish  the  same  end 
as  dismissing  his  appeal ;  if  he  had  a  good  case,  we  were  not  required 
to  go  out  of  our  usual  way  to  destroy  his  appeal.    The  appellant  had 
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the  right  to  suppose  that  the  motion  to  dismiss  was  out  of  the  case ; 
if  he  had  not  so  thought,  he  might  have  furnished  additional  argpi- 
ment  against  it.  As  it  is,  the  judgpnent  in  his  favor  is  reversed  with- 
out new  notice  or  hearing  accorded  to  him. 

Moreover,  I  think  the  original  opinion  on  the  motion  to  dismiss 
was  correct,  and  I  adhere  to  it. 

Bat  if  it  were  wrong,  it  furnishes  to  my  mind  the  best  of  reasons 
why  the  appeal  should  not  be  dismissed.  It  is  elementary  that  error 
in  the  day  or  place  fixed  by  the  order  of  appeal  for  the  return  is  not 
groand  of  dismissal  unless  attributable  to  the  fault  of  the  appellant. 
Here  the  only  fault  attributed  to  the  appellant  is  a  misconstruction 
of  the  law  as  to  the  proper  place  for  return  of  the  appeal,  but  if  the 
terms  of  the  law  are  so  doubtful  that  in  its  first  consideration  this 
unanimous  court  affirmed  the  construction  placed  on  the  law  by  ap- 
pellant, surely  the  error  is  not  such  a  fault  as  should  defeat  the  right 
of  appeal. 

Finally,  the  original  papers  in  the  case  furnished  by   the  Attorney 

General  |show   that   though   the   motion   for  appeal   presented    by 

appellant's  counsel  did  suggest   New   Orleans  as  the  place  of   return 

for  the  appeal,  yet  the  order  of  appeal  fixing  that  place  was  written 

by  the  judge  a  quo  in   his   own  hand,  showing  that  his  discretion  was 

not  surprised,  but  that  he  deliberately  made  the  appeal  so  returna- 

able  as  complying  with  his  interpretation  of   the  law  as  expressed  in 

the  words  '*  according   to   law''  embodied  in  his  order.     This,  as  it 

seems  to  me,  makes  this  point  stronger  than  appeared  on  the  face  of 

the  transcript,  and  stronger  than  Dellwood's  case,  the  application  of 

which  authority  should  save  the  appeal. 

I  dissent. 

On  Motion  to  Di.^miss. 

Bermudez,  C.  J.  The  Attorney  General  moves  that  the  appeal 
herein  be  dismissed,  on  the  ground  that  it  was  made  returnable  at 
the  instance  of  the  appellant,  at  New  Orleans,  while  it  ought  have 
been  made  returnable  at  Shreveport. 

The  suit  was  brought  under  the  intrusion  into  office  Act,  and  the 
prayer  is  that  "there  be  judgment  in  favor  of  the  State,  decreeing 
that  Augustus  C.  Fowler  usurps,  intrudes  into  and  unlawfully  holds 
and  exercises  the  office  of  Coroner  of  the  Parish  of  Jefferson,  and 
he  be  excluded  from  said  office  and  for  general  relief. 

There  was  judgment   accordingly  after  hearing,  which  was  signed 
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on  the  11th  of  July,  1889,  the  last  day  of   the  term  of   the   District 
Court  in  the  Parish  of  Jefferson. 

On  the  same  day  the  cast  defendant  moved  in  writing  ^'  that 
a  suspensive  appeal  be  granted  him  therefrom  to  the  Supreme  Court 
of  this  State,  returnable  according  to  law,  at  Sew  Orleans,^ ^ 

The  District  Judge,  in  furtherance  of  the  motion,  made  the  follow- 
ing order:  **Let  a  suspensive  appeal  be  granted  the  defendant,  A.  C. 
Fowler,  returnable  to  the  Supreme  Court  of  the  State  of  Louisiana, 
according  to  law,  at  New  Orleans,  within  ten  days,  on  his  furnishing 
bond,''  etc. 

The  Supreme  Court  was  not  in  session  at  New  Orleans,  on  the  11th 
of  July,  and  held  a  session  in  October  following  in  Shreveport,  where 
it  heard  and  determined  cases. 

The  transcript  of  appeal  was  filed  in  the  clerk's  office  at  New  Or- 
leans, and  the  motion  to  dismiss  now  under  consideration,  was  next 
made. 

The  legislation  on  the  subject  of  appeals  in  eases  in  which  the 
right  of  office  is  involved,  dates  back  to  1866,  receiving  attention  in 
1868  and  in  1870.  Sec.  — ,  Act  1866,  No.  82;  Sec.  13,  p.  154;  Act  of 
1868,  No.  157,  Sec.  17.  p.  201;  Act  of  1870,  No.  45,  Sec.  7,  p.  100. 

The  spirit  and  letter  of  those  several  acts  do  not  reveal  or  intimate 
any  intent  on  the  part  of  the  Legislature,  that  the  one  should  modify 
the  other,  but  show  that  they  well  may  coexist.  Blended  and  con- 
strued together,  they  clearly  mean,  that,  in  all  cases  under  the  in- 
trusion into  office  Act,  appeals  must  be  taken,  within  ten  days,  to  the 
Supreme  Court,  at  New  Orleans,  or  at  one  of  its  sessions  in  the  coun- 
try, to  be  tried  by  preference. 

In  State  ex  rel.  Slack  vs.  Hall,  26  An.  58,  from  the  country,  in  which 
the  appeal,  allowed  within  ten  days  after  judgment  rendered  in  Sep- 
tember, had  been  made  returnable,  in  New  Orleans  on  the  first  Mon- 
day of  November,  the  court  dismissed  the  appeal,  considering  that 
the  policy  of  the  law  is  to  have  such  cases  determined  speedily  and 
with  the  least  possible  delay  and  concluding  that  the  requirements  of 
the  law  must  be  construed  strictly. 

It  is  apparent  that  the  law  not  only  requires  that  the  appeal  be 
made  returnable  within  ten  days,  but  also  that  it  be  so  made  returnable 
to  the  Supreme  Court  either  at  New  Orleans,  or  at  one  of  its  sessions 
in  the  country,  and  that  it  be  tried  by  preference. 

Surely,  the  object  of  the  law,  which  is  to  oust  usurpers  from  in"* 
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vaded  public  offices  as  Bummarily  as  legally  practicable,  would  be 
greatly  defeated,  if  one,  declared  to  be  such  usurper,  by  judgment 
signed  in  July^  could  make  his  appeal  returnable  in  November  at  New 
Orleans.  He  would  thereby  maintain  himself  in  office  in  the  mean- 
time, when  his  appeal  ought  to  have  been  made  returnable  within 
the  ten  days  following  the  signature  of  the  judgment  previously,  at 
such  place  at  which  the  Supreme  Court  would  next  be  in  session. 

It  has  been  repeatedly  held  that  where  the  law  makes  appeals  re- 
turnable in  a  particular  manner  as  to  time  and  place ^  and  the  appel- 
lant expressly  asks  that  the  appeal  be  made  returnable  in  a  different 
manner,  suggesting  for  instance  an  improper  place,  and  the  order 
granting  the  appeal  is  inadvertently  rendered  in  accord  with  the 
prayer,  the  error  thus  committed  by  the  court  is  imputable  to  the  ap- 
pellant who,  as  a  penalty  for  misleading  the  judge,  will  be  ousted 
from  his  appeal.  The  rule  has  been  applied  -equally  to  civil  as  to 
criminal  cases.  27  An.  540,542;  32  An.  692;  35  An.  980;  38  An. 
542;  40  An.  618. 

There  is  no  doubt  that,  in  the  latter  class  of  cases,  the  judge  is 
vested  with  a  certain  discretion  in  fixing  a  different  place  for  the  re- 
tam,  when  in  his  opinion  such  a  change  will  conduce  to  a  speedy  de- 
termination of  the  appeal,  and  there  is  no  reason  why,  in  the  other 
class  ot  cases,  he  may  not  act  In  a  similar  manner,  but  it  is  clear  that 
.in  doing  so,  his  action  must  appear  as  the  result  of  the  exercise  of 
his  own  judgment,  which  must  not  be  based  solely  on  the  suggestion 
of  the  appellant. 

The  same  spirit  which  animated  the  Legislature  when  it  enacted 
legislation  for  criminal  cases,  inspired  it  when  it  adopted  the  intru- 
sion into  office  Act,  providing  for  the  manner  in  which  such  appeals 
should  be  returned. 

That  spirit  was  as  well  to  secure  an  accused  a  speedy  acquittal  or 
conviction  as  promptly  to  hurl  intruders  from  office  and  to  induct 
lawful  claimants  into  the  same,  as  to  quiet  the  title  of  legitimate  in- 
cumbents to  the  same 

Sorely  it  can  less  be  claimed  that  the  judge  exercised  a  discretion 
in  this  case  when  he  adopted  the  improper  suggestion  of  the  appel- 
lant and  assigns  no  reason  whatever  for  making  the  appeal  return- 
able at  New  Orleans  instead  of  at  Shreveport,  where  under  the  law 
it  ought  to  have  gone. 

The  ruling  in  State  vs.  Dellwood,  33  An.  1229,  is  no  precedent  or 
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authority  in  the  present  instance,  however  far  it  may  have  g^ne  to 
extend  relief  to  the  appellant,  for  there  the  majority  of  the  court 
concluded  that  the  judge  had  shown  the  exercise  of  legal  discretion, 
as  he  had  said,  **  by  reason  of  the  law  and  the  foregoing  application^ 
the  appeal  is  granted  returnable,"  etc. 

Had  the  appellant  here  not  gratuitously  suggested  himself  an  im- 
proper return  place,  and  had  the  judge,  by  some  ostensible  act  of  his 
own,  shown  that  he  did  not  rest  solely  on  the  suggestion  of  appellant, 
but  had  exercised  a  legal  discretion  by  fixing  the  return  place,  the 
appellant  would  have  been  entitled  to  relief,  but  the  fact  patent  on 
the  record  is  that  the  judge  gave  no  reason  for  changing  the  return 
place,  and  rested  solely  on  the  suggestion  of  the  appellant,  who  is 
therefore  at  fault. 


No.  10,472. 
Dominique  Lalane  vs.  Jacob  U.  Payne  et  al. 

Th<'  poculiur  Mtatutory  action  authc>riz<'(I  by  K.  (.'.  ('.  H.j47,  providiuK  for  tlic  ro- 
vival  of  jiuljrnu'ntrt  l»y  suit,  imiHt  not  l)e  oonfoiin<l<»(l  with  other  prt'ceptn  of  tho 
Codf  on  thi*  snl»j<'Ot  of  lo^ral  Int^'rruption  of  pn'seriptions  of  dobtf»,  which  ar<? 
likewise  aj)j)li(abU'  t(»  jiidKUH'nts. 

A  jiuljfiiu'nt  ill  personam  against  the  maker  of  promissory  notes,  securecl  by  h 
si>eeial  mortj^ajfe,  and  in  which  tliere  is  a  recoj^nitlon  of  the  inort^aKcand  a  clo- 
cree  for  its  enforcement,  merKes  the  notes,  comph'telv  and  perfectly,  so  that 
thereafter  the  judgment  is  the  <>/</// evidence  ol  the  debt,  but  not  so  as  to  the 
moiijrsiji^e.  It  retains  its  full  force,  effect  and  rank  aftt-r  tln»  judK»»t-*nt  as  it  haw 
bclore,  the  Judgment  only  rendering  it  executory  by  i>rdinary  tf. /«.,  but  not 
l^redudinjj:  executory  proceedinK>*  subsetjuently. 


A 


PPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Lewis  n  J. 


Estilette  &  Dupre  for  Plaintiff  and  Appellee. 


Henry   L.    Garland^    Jr.    and  Harry  H.    Hall   for  Defendant    and 

Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     As  the   holder  of  two  judgments  against  Widow 
Galliger,  nee  Amelia  Keller,  and  subsequently  Widow  Webb,  duly  re- 
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corded  and  regularly  reinBcribed,  plaintiff  institutes  this  suit  against 
Payne,  holder  of  certain  special  mortgages  against  same  party,  pre- 
mmly  recorded,  and  likewise  regularly  reinscribed,  for  the  cancel- 
lation of  same  as  being  null  and  void. 

The  ground  assigned  for  this  nullity  is,  that  in  1874,  Payne  sued  his 
mortgage  notes  to  judgment,  and  therein  obtained  a  recognition  of 
his  special  mortgages,  and  that  said  notes  and  mortgages  became 
merged  in  said  judgment,  and  had,  thereafter,  no  separate  existence. 
That  this  judgment  was  recorded  in  the  book  of  mortgages  in  1877, 
and  the  mortgage  has  not  been  preserved  by  proper  reinscriptions 
since,  and  is  therefore  perempted ;  and  the  judgment,  not  having 
heen  revived  by  suit  timely  instituted,  has  become  extinguished  by 
prescription. 

The  facts  are  briefly  as  follows,  viz  : 

Plaintiff  is  the  holder  of  two  judicial  mortgages  against  Widow 
Galliger  properly  recorded  and  regularly  reinscribed.  Payne  was 
the  holder  of  several  conventional  mortgages  against  the  same 
debtor,  recorded  previously,  and  from  time  to  time  likewise  regu- 
larly reinscribed.  In  1874  fhe  latter  obtained  a  personal  judgment 
against  his  debtor  on  her  several  promissory  notes,  and  a  recognition 
of  his  conventional  mortgages  as  securing  the  payment  thereof. 
This  judgment  embodies  a  full  and  comprehensive  statement  of  the 
recognized  mortgages,  as  well  as  a  description  of  the  mortgaged 
property.  The  judgment  was  recorded  in  the  book  of  mortgages  in 
1877.  and  that  inscription  has  not  been  since  renewed  by  proper  re- 
iDscription.  No  suit  for  the  revival  of  the  judgment  has  been  insti- 
tuted, but  various  acts,  transactions  and  judicial  decrees  have,  from 
time  to  time,  otherwise  interrupted  the  current  of  prescription  against 
it,  whereby  it  has  remained  in  full  force  and  efficacy. 

"Hie  District  Judge  was  of  the  opinion  and  held  that  the  judgment 
^d  been  kept  alive  and  was  in  full  vigor,  but  that  the  mortgage  had 
ceased  to  have  effect  as  to  third  persons  for  want  of  proper  reinscrip- 
^ion;  and  that  the  original,  special  mortgages  were  merged  in  the 
judgment,  and  thereafter  ceased  to  have  any  separate  existence,  and 
therefore  the  reinscription  of  them  was  without  any  effect  whatever. 
On  the  latter  question  our  learned  brother  expressed  himself  as 
entertaining  a  contrary  view,  and,  in  rendering  judgment,  only 
yielded  his  convictions  to  what  he  deemed  to  be  the  weight  of  supe- 
'  rior  judicial  authority.     He   carefully   stated   his  views  as  derived 
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from  decisions  of  this  coari  in  an  elaborate  opinion  of  marked  abil- 
ity, in  which  numerous  adjudicated  cases  are  collated  and  compared. 

As  we  understand  plaintiff's  counsel,  his  contention  is,  that,  while  it 
is  the  settled  jurisprudence  of  this  court  that  the  prescription  of  a 
judgment  may  be  interrupted  by  other  means  than  a  suit  to  revive, 
only  parties  to  the  record  can  be  affected  by  such  interruption  en  pais. 

The  judge  a  quo  gave  judgment  against  defendants,  ordering  the 
clerk  to  cancel  the  various  conflicting  and  antecedent  inscriptions  of 
Payne's  apecial  mortgages,  and  they  have  appealed. 


On  the  proposition  last  referred  to,  little  is  necessary  to  be  said. 
In  neither  the  law  nor  jurisprudence  can  we  find  any  sanction  for  the 
stated  contention  of  plaintiff's  counsel. 

In  Succession  of  Patrick,  30  An.  1071,  our  predecessors  held  that 
**  the  peculiar  statutory  action"  authorized  by  R.  C.  C.  3547,  provid- 
ing for  the  revival  of  judgments  by  suit,  must  not  be  confounded  with 
other  precepts  of  the  Code  on  the  subject  of  legal  interruption  of  the 
prescription  of  debtSj  which  are  likewise  applicable  to  judgments. 
The  doctrine  announced  in  that  case  was  affirmed  by  this  court  in 
Calhoun  vs.  Levy,  33  An.  1296,  and  in  Levy  vs.  Calhoun,  34  An.  413, 
as  well  as  in  other  cases. 

Hence  we  conceive  the  argument  in  favor  of  the  binding  force  of 
a  judgment,  the  prescription  of  which  has  been  legally  interrupted  ajs 
to  third  persons,  is  just  as  strong  as  that  of  a  judgment  of  revival. 
Either  mode  rehabilitates  the  judgment  and  keeps  it  alive.  If  kept 
alive  for  one  purpose,  it  is  for  another. 

II. 

The  main  question  is,  whether  a  judgment  in  personam,  on  the  mort- 
gage notes,  recognizing  and  enforcing  the  mortgage,  as  against  the 
debtor  and  mortgagor,  operates  a  merger  of  the  notes  an<1  mortgage  in 
the  judgment,  so  as  to  necessitate  the  registry  of  that  decree  in  the 
book  of  mortgages,  and  its  subsequent  re  inscription,  in  order  to  pre- 
serve the  effect  of  the  mortgage  as  to  third  persons  and  other  mortgagees. 
Has  a  conventional  mortgage  any  separate  and  independent  exist- 
ence, after  the  rendition  of  a  judgment  ina  ordinaria  recognizing  it? 
Subsequent  to  the  rendition  of  such  judgment,  will  the  reinscription  * 
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of  the  original  act  of  conventional  mortgage  have   the  effect  of  pre- 
serving its  effect  and  rank  as  to  third  persons? 

As  supporting  his  judgment,  the  judge  a  quo  cited  the  following 
cases,  viz : 

McRae  vs.  Cairns,  2N.  S.  599;  Oaky  vs.  Murphy,  1  An.  372;  Smal- 
ley  vs.  His  Creditors,  3  An.  388;  Bordelais  vs.  Maugars,  3  An.  376; 
Hair  vs.  McDade,  10  An.  534 ;  Railroad  Company  vs.  Thornton,  12 
An.  736;  Sturgis  vs.  Sheriff,  14  An.  227;  Dennistown  vs.  Payne,  7 
An.  334;  Succession  of  Baily  vs.  Baily,  12  An.  665. 

In  all  of  those  cases  it  was  held  that  a  judgment  on  notes,  drafts 
or  other  evidences  of  debt,  had  the  effect,  of  merging  the  latter  into 
the  former,  so  that  they  ceased  to  evidence  the  debt  altogether,  and 
the  judgment  became  the  sole  proof  of  its  existence ;  but  only  in  the 
last  two  of  those  decisions  was  it  held  that  mortgages  as  well  as  notes 
were  so  merged ;  and  in  those  cases  there  were  no  questions  of  the 
rank  of  competing  mortgages,  or  of  their  appropriate  inscription, 
and  reinscription  of  mortgages,  so  as  to  affect  third  persons  with 
notice.  But  without  any  discussion,  the  court,  in  those  two  cases, 
contented  itself  with  the  expression  of  opinion  to  the  affect  that  the 
mortgages  as  well  as  the  notes  become  merged  in  a  judgment. 

We  have  frequently  held  that  debts  and  obligations  are  not  created 
by  judgments  of  court,  but  only  recognized  by  them  and  rendered 
executory;  that  they  confer  no  new  rights,  only  confirm  those  al- 
ready in  existence.  Kinder  vs.  Lyons,  38  An.  713;  Thomas  vs.  Guil- 
ham,  35  An.  927;  Succession  of  Anderson,  38  An.  58J.. 

But  we  know  of  no  case  in  which  we  have  held  that  a  mortgage  as 
weU  as  the  note  secured,  was  merged  in  a  judgment  in  personam y 
recognizing  its  existence  and  making  it  executory. 

Counsel  for  appellee,  with  perfect  confidence,  cites  us  to  what  our 
immediate  predecessors  said  on  a  kindred  question,  in  Watson  vs, 
Bondurant,  30  An.  70,  viz : 

*'If  the  mortgagee,  instead  of  proceeding  via  executiva  in  rem 
against  the  property,  elects  to  sue  his  debtor  in  personam,  and  to  at- 
tempt  to  enforce  his  judgment  by  execution  via  ordinariaf  the  pact 
de  non  alienando  will  not  enable  him  to  seize  the  mortgaged  property 
in  the  hands  of  a  third  possessor  claiming  the  ownership. 

^'He  must  exhaust  his  remedy  against  property  subject  to  seizure 
under  the  writ  of  ^eri  facias;  and,   failing  to  obtain  satisfaction  by 
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this  means,  he  can  reach  the  mortgaged  property  only  by  an  action, 
the  regular  hypothecary  action  of  our  law,  against  the  third  possessor. ' ' 

From  that  expression,  counsel  deduces  the  conclusion  that  it  was 
based  on  the  theory  that  the  mortgage  was  merged  in  the  judgment, 
and,  thereafter,  it  was  not  susceptible  of  separate  inforcement,  for 
that  reason.  But  in  a  more  recent  case,  which  appears  to  have 
escaped  counsePs  attention,  this  court  held,  after  deliberate  con- 
sideration of  the  question,  that  a  mortgage  creditor  is  entitled  to 
executory  process  against  his  mortgagor,  or  against  his  transferee  of 
the  hypothecated  property,  notwithstanding  the  fact  he  has  procured 
judgment  against  the  mortgagor  on  the  mortgage  notes. 

**  The  fact,"  say  the  court,  **  that  he  (the  mortgagee)  had  obtained 
a  recognition  of  his  mortgage  by  judgment  against  the  original 
debtor,  if  it  did  not  enlarge,  certainly  could  not  dimmish,  his  rights 
against  the  third  possessor  of  the  thing  mortgaged.''  Monti  jo  vs. 
Gordy,  33  An.  1113. 

On  the  original  hearing  of  that  case  the  court  maintained  and  per- 
petuated an  njunc'tion  restraining  the  seizure  and  sale,  on  the  ground 
that  it  was  '*  illegal,  null  and  void  and  unwarranted  by  law;"  but  on 
the  rehearing  a  contrary  opinion  was  announced.  We  are,  therefore, 
safe  in  concluding  that  it  was  deliberately  expressed,  and  regard  it 
as  being  perfectly  conclusive  against  plaintiff's  theory  of  a  judgment 
merging  the  mortgage  as  well  as  the  note  it  secures. 

While  it  is  perfectly  true  that  a  judgment  does  merge  and  extin- 
guish a  note,  draft,  obligation  or  other  evidence  of  a  debt,  it  does  not 
follow  that  it  has  that  effect  in  respect  to  mortgages  or  privileges 
securing  the  payment  of  a  debt. 

The  rank  of  mortgages  and  privileges  is  one  of  theirmost  essential 
elements,  and  necessarily  so,  because  it  is  that  which  determines  the 
right  of  one  or  more  creditors  to  a  priority  in  receiving  payment 
from  the  proceeds  of  the  thing  on  which  their  respective  liens  exist. 
It  is  for  the  special  purpose  of  enabling  a  creditor  to  preserve  the  rank 
of  his  mortgage  and  his  priority  in  payment  that  the  Code  declares 
that  the  inscription  must  be  renewed  '*ni  the  manner  in  which  it  was 
first  made.''     R.  C.  C.  3369. 

The  rank  of  mortgages  ie  determined  by  the  date  on  which  they 
are  first  recorded. 

R.  C.  C.  3329.  Reinscription  maintains  their  rank  in  perpetuity. 
If,  then,  it  be  conceded  that  a  judgment  merges  the  mortgage,  what 
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becomes  of  its  rank?  For,  if  there  is  a  merger,  it  is  complete,  and 
creditors  and  third  persons  would  have  to  consult  the  judgment  and 
not  the  act  of  mortgage. 

In  Miltenberger  vs.  Dubroca,  34  An.  313,  we  held  the  registry'  of  a 
judgment  rendered  on  a  mortgage  note  to  be  insufficient  as  a  rein- 
9cnption  of  a  mortgage,  because  the  judgment  did  not  contain,  and 
when  registered  did  not  convey  all  the  necessary  information  for  the 
purpose  of  the  reinscription. 

**The  judgment,''  say  the  court,  **  sufficiently  describes  the  prop- 
erty, but  fails  to  mention  the  name  of  the  officer  who  passed  the 
act,  or  the  date  of  the  act,  or  of  its  original  regi8try,'or  the  name  of 
the  original  mortgagee,  or  the  total  amount  for  which  the  mortgage 
waj8  given."     Hart  vs.  Cafifrey,  39  An.  894. 

If,  in  law,  the  mere  rendition  of  a  judgment  effected  the  merger 
of  the  mortgage,  what  difference  could  there  be  if  such  recitals  were 
wanting?  But  as  we  held  that  their  absence  from  the  judgment 
rendered  its  registry  unavailing  for  the  purposes  of  reinscription, 
the  conclusion  is  irresistible  that  the  sufficiency  of  such  a  reinscrip- 
tion depends  solely  on  the  sufficiency  of  the  recital  of  the  judgment  and 
not  on  its  existence.  We  doubt  not  that  if  a  judgment  contained  a  full 
description  of  the  mortgage  in  every  essential  particular,  its  registry 
would  amount  to  a  reinscription — not  for  the  reason  that  such  a 
judgment  was  a  merger  of  the  mortgage,  but  because  this  mode  is 
recognized  as  an  adequate  one  for  the  preservation  of  the  mortgage. 

It  is  our  opinion  that  the  original  mortgage  acts  continued  after 
the  judgment  to  evidence  the  mortgagee's  rights,  and  that  same 
were  not  merged  in  the  judgment  Payne  obtained  on  the  mortgage 
notes,  and  that  the  reinscription  of  those  acts  was  the  proper  mode 
of  preserving  same  and  had  full  effect  as  to  the  plaintiff. 

The  judgment  appealed  from  is  erroneous  and  must  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  and  the  same  is  reversed ;  and  it  is  now  further  ordered 
and  decreed  that  plaintiff's  demands  be  rejected  at  his  costs  in  both 
courts. 

Justice  Fenner  recuses  himself  on  the  ground  of  relationship  to 
Payne,  defendant. 
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I  4a;   158 
^"^IS  Madame  Felix  Monti^igut  vs.  Paul  A.  Bacas,  Executor. 

112  574  rpjjp  w'ltv  Inherits  from  ber  hut^baiHl  wlio  has  h'ft  no  lawful  aMfondants  or  dcsetMnl  - 
ants,  or  lawful  collateral  rWatlvfS,  to  the  exclusion  of  his  natural  collaterals. 

There  is  no  law  authorizing  the  aunt  to  inherit  from  her  illegitimate  nephew. 

"Collaterals,"  as  u-sed  in  Act  tU7,  ('.  C,  means  hiAvful  collateral  relatives. 

An  ille^ritinuite  perstni  havinvr  no  lawful  af^cendants  can  not  l»:ive  lawful  collater.il 
relations. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


W.  S,  Benedict  and  J.  J.  E.  Pkinchard  for  Plaintiff  and  Appellant: 

When  a  person  claiminK>i  succession  as  heir  of  the  deceased,  announces  a  state 
of  fact  which  fails  to  disclose  any  right  in  her  to  the  inheritance  un<ler  exlstin}< 
law  s,  her  demand  must  he  dismissed  for  want  of  cause  or  right. 
Whore  the  expressions  in  the  French  text  of  the  Code  are  more  comprehensive 
than  tho.se  in  the  Knglisl),or  nVr  rersa,  the  more  enlarged  sense  will  betaken, 
as  thus  full  effect  will  be  given  to  both  clauses.  2  \.  S.  r»S2;  M  An.  12.30. 
Legal  succession  is  that  which  the  law  has  established  In  favor  of  the  nearest 
:  hiiitimnU  relation  of  the  deceased.  C.  C.  S77  (878) ;  se<'  French  text,C.  C.  88«  (*W2). 
"  Legitimate  relations  are  those  Issued  from  marriagen  valid  in  lair,  or  contracted 
in  good  faith,  either  by  the'.two  spouses  or  by  one  of  them  alone."  Chabot,  Des 
Successions,  5tli  Kdltion,  Vol.  I,  p.  8,  No.  II.  Therefore  the  legitimate  child  of  a 
natural  aunt  of  the  deceased  is  not  his  legitimate  relation. 

**  No  statute  authorizes  the  legitinuite  de.<<cendant8  of  a  natural  aunt  of  the  de- 
ceased to  set  up  such  an  illegitimate  relationship  as  a  basis  of  inheritance, 
which  is  the  creature  of  positive  law."  C.  C.  917  (911),  read  French  text;  C.  C. 
S»*il  lUiro  ;  Succession  of  Fletcher.  11  An.  59,  (]Uoting  5  K.  9;  6  L.  644. 
In  (uir  legislation,  sustained  by  a  uniform  Jurl8prudence,//i»'  »nrTiring  mff  is  pre- 
frrrt'd  to  all  thf  natural  relations  of  the  husband,  and  he  to  all  her  natural  relations 
except  those  In  the  descending  line.  C.  CSm  C91H),917  (911),92*<  am),  and  French 
texts;  Victor  vs.  Tagiasco,  Executor,  ♦•  L.  0445:  Succe»*slon  of  .Miller,  27  An.  575; 
Succession  of  Ducloslange,  2  An.  98  and  99. 

The  articles  K.  C.  C.  917,  ir22,92H.  924  and  92{»  being  all  Included  in  the  same  chapter 
under  the  title  of  ^'Irregular  Siicce»itiotis."  and  having  for  object  to  regulate 
the  manner  and  order  In  which  the  right  of  inheritance  is  to  be  exercised,  must 
\w  regarded  as  one  ccmtinuous  act  of  legislation  in  pari  iMtteria,  and  construed 
in  reference  to  each  other,  so  as  to  give  effect  to  each.  They  therefore  must  be 
r«'ad  as  If  written  as  set  forth  In  this  brief  (at  pp.  7  andK).  with  the  interpola- 
tions therein  c<mtained  in  italics.    11  An,  120;  r,  \{.  211 ;  11  An.  iw. 


Jme.  Meunier  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     This  is  an  appeal  from  a  judgment  sustaining  an  ex- 
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ception  of  no  cause  of  action  to  plaintiff's  petition.  Petitioner  alleges 
that  she  is  the  sole  and  only  heir  of  the  marriage  of  her  mother,  Sera- 
phine  Meulion,  to  Jacques  Ferrand ;  that  her  mother  had  a  natural 
sister  named  Marie  Joseph  LeDuc,  who  cohabited  with  one  Philip 
Ross,  and  had  by  him  one  natural  child,  called  Philip  Ross,  Jr.  He 
acquired  property  and  married  Eugenie  Alza.  He  died  intestate  and 
without  issue  on  the  9th  of  February,  1864.  His  widow  was  recog- 
nized as  his  heir  and  placed  in  possession  of  his  property.  Mrs.  Ross 
made  a  will  giving  the  property  she  inherited  from  her  husband 
to  her  sister,  Adele  Faure.  She  made  a  will  appointing  Paul  A. 
Bacas  executor,  and  he  was  also  the  executor  appointed  in  the  will  of 
Mrs.  Ross. 

Both  wills  were  probated  and  letters  testamentary  issued  to  Bacas. 
All  the  parties  to  the  late  will  are  made  defendants  and  the  prayer 
oi  ihe  petition  is  that  all  the  proceedings  had  in  the  successions  of 
^CH»,  Mrs.  Ross  and  Adele  Faure  be  decreed  null  and  void,  and  the 
petitioner  be  placed  in  possession  of  the  property  purely  and  simply, 
in  the  snccession  of  Philip  Ross,  Jr.,  as  the  petitioner  is  the  sole  and 
only  heir  of  Philip  Ross,  Sr. 

The  plaintiff  alleges  that  under  Art.  917,  C.  C,   natural  collaterals 
inherit,  and  that  she  is  the  nearest  collateral  and  is  entitled  to  inherit 
^m  Philip  Ross,  Jr.,  as  he  died  without  leaving  la\vful  ascendant  or 
descendants,  to  the  exclusion  of  his  surviving  widow. 
The  article  is  free  from  ambiguity. 

Lawful  collaterals  only  can  inherit,  except  where  the  law  under 
certain  conditions  has  favored  the  natural  brothers  and  sisters  and 
^fisignated  them  as  heirs  and  directs  that  the  estate  of  the  natu- 
^  brother  or  sister  deceased  shall  pass  to  them  or  their  descen- 
<^ant8.   c.  C.  923. 

A  natural  child  can  not  have  an  illegitimate  ancestor  and  collateral 
relatives  capable  of  inheriting  from  him  other  than  the  brother  and 
filter  or  their  descendants  under  the  conditions  prescribed  in  Art. 
923,  C.C. 

Ad  illegitimate  child  has  no  relatives  in  a  legal  sense  in  the  ascend - 
n  or  collateral  line.     C.  C.238. 

He  has  no  heritable  blood,  and  therefore  can  not  share  in  the  estate 
0^  his  legitimate  relations.     C.  C.  921. 

And  he  can  only  transmit  his  succession  to  such  irregular  heirs  as 
the  law  designates. 
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The  Civil  Code  mentions  three  kinds  of  succession — testamentary, 
legal  and  irregolar ;  and  there  are  three  kinds  of  heirs  corresponding 
to  these  successions — testamentary^  or  instituted  heirs,  legal  heirs  or 
heirs  of  the  blood,  and  irregular  heirs.     C.  C,  Art.  875,  879. 

The  nearest  blood  relative  capable  of  inheriting  is  the  heir  in  a 
legal  succession. 

An  irregular  succession  is  that  which  is  established  by  law  in  favor 
of  certain  persons  or  of  the  State,  in  default  of  heirs,  either  legal  or 
instituted  by  testament.     C.  C.  878. 

In  Art.  917,  C.  C,  therefore,  "collateral  relations"  refer  to  legal 
or  lawful  collaterals. 

In  the  Code,  Chap.  Ill,  '*0f  Irregular  Successions,"  there  is  no 
disposition  made  in  favor  of  any  natural  collateral  kindred  except 
the  brother  and  sister  and  their  descendants. 

Under  the  Code  the  wife  is  preferred  to  all  the  natural  relatives  of 
the  husband,  who  are  caUed  to  his  succession  and  designated  in  the 
chapter  of  *'  Irregular  Successions."  Victor  vs.  Tagiasco,  6  L.  646; 
Succession  of  Ducloslange,  2  An.  98;  Sayre  vs.  Pasco,  5  R.  9;  Suc- 
cession of  Fletcher,  11  An.  59;  Duplessis  vs.  Young,  11  An.  120. 

The  right  of  inheritance  is  created  by  law.  There  is  no  statutory 
provision  authorizing  the  uncle  or  the  aunt  of  an  illegitimate  person 
to  inherit  from  him.     11  An.  59;  Succession  of  Miller,  27  An.  374. 

In  this  case — Succession  of  Miller — the  facts  presented  and  the 
issue  decided  are  identical  with  those  in  instant  case. 

^fliUer  was  illegitimate.  He  married  and  died  intestate  without 
issue,  leaving  a  surviving  widow.  His  uncle  and  aunt  brought  suit 
to  be  placed  as  his  sole  heirs  in  possession  of  his  estate.  Their  pre- 
tensions were  dismissed,  and  this  court  said  in  offering  the  judg- 
ment appealed  from,  **  the  surviving  wife  was  left  w^ithout  com- 
petitors for  the  kinship  and  was  properly  decreed  entitled  to  the 
property.'' 

Judgment  affirmed. 

42    100< 

'.^  "^^i  No.  10.362. 

lOtt  sm  yiHs.  Margaret  McClendon  vs.  James  L.  Bradford. 

An  agent  can  not  acquire  an  interest  adverse  to  his  principal.  If  he  pure- liases 
property  of  which  he  has  the  management  and  which  belongs  to  his  principal 
he  must  be  considered  as  holding  it  as  a  constructive  trust  for  his  principal. 
He  can  not  deny  the  title  of  the  principal  to  the  property  of  which  he  ha«  the 
agency.    Nor  can  be  dispute  the  capacity  of  the  principal  to  sue. 
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A  <'<niiiU*r  letter  rt'tiiintHl  by  an  aj^ont  w  lio  sells*  property  for  liiH  principal  Hhowin^ 
tlml  a  l<'S.«  sum  >\  ai*  recMMved  than  thait  actually  expressed  in  the  di'Cd  can  have 
no  eflf<H't  atrainst  the  principal,  not  a  party  thereto.'Mho  sues  to  recover  the 
price  of  the  property. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
/i    Ellis,  J. 


W.  8,  Parkeriton  for  Plaintiff  and  Appellee. 


Singleton,  Browne  &  Choate  and   Henry  C.  Miller  for  Defendant 
and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McExERY,  J.  The  plaintiff  sues  as  the  administratrix  of  her  hus- 
band's succession  to  recover  from  the  defendant  the  sum  of  $8,000, 
the  value  of  certain  lands  illegally  sold  by  defendant  as  the  agent 
and  attorney  of  said  succession. 

The  defence  is  a  general  denial,  the  prescription  of  Ave  and  ten 
years.  He  specially  denies  that  the  plaintiff  is  the  administratrix  of 
the  succession  of  McClendon,  and  has  any  authority  to  bring  this 
swt.  He  also  alleges  that  he  purchased  the  scrip  with  which  the 
land  was  located  at  the  succession  sale  of  Rosanna  Harris  for  the 
^neftt  of  the  law  firm  of  R.  H.  &  J.  L.  Bradford,  of  which  the 
defendant  was  a  member ;  that  patents  for  said  land  issued  to  said 
^^y  who  had  a  right  to  dispose  of  said  land,  and  that  said  firm  sold 
the  same,  and  is  in  no  way  accountable  to  the  succession  of  McClen- 
don for  the  proceeds  of  the  sale. 

"^e  following  facts  are  conclusively  established  by  the  record : 

^'  H.  Bradford,  an  attorney  at  law  and  land  agent,  and  the  brother 
o^the  defendant,  had  for  collection  in  scrip,  the  land  claim  against 
the  Federal  Government  of  the  heirs  of  Rosanna  Harris  and  G.  B. 
McClendon,  each  for  640  acres. 

'n  1870  the  defendant  formed  a  partnership  with  his  brother,  R.  H. 
Bradford,  and  this  firm  undertook  the  collection  and  location  of  the 
*^rip  for  the  succession  of  McClendon,  which  had  become  the  owner 
of  the  same  through  the  purchase  by  J.  B.  McClendon,  in  his  life- 
time, of  the  interest  of  the  heirs  of  Rosanna  Harris. 
U 
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Although  it  is  denied  with  vigor  and  earnestness  and  with  appa- 
rent sincerity,  we  are  satisfied  by  the  correspondence  of  the  de- 
fendant with  the  heirs  of  Rosanna  Harris,  the  Widow  McCHendon, 
and  her  attorney  O.  B.  Arnicas,  that  he  had  been  informed  of  the 
purchase  of  the  Rosanna  Harris  claim  by  J.  B.  McClendon,  and  that 
said  law  firm  of  R.  H.  &  J.  L.  Bradford  engaged  to  obtain  the  scrip 
and  locate  the  same  for  one -half  thereof  for  the  successson  of  Mc- 
Clendon. The  contract  of  R.  H.  Bradford  with  the  heirs  of  Rosanna 
Harris  and  J.  B.  McClendon  was  for  25  per  cent. 

The  authority  of  said  firm  went  no  further  than  to  locate  the 
scrip.  It  had  no  authority  to  sell  the  land  selected  and  upon  which 
the  scrip  was  located.  The  selections  were  made  in  Nebraska  and 
the  land  sold  by  the  defendant  for  $5  per  acre,  patents  for  the  same 
having  issued  to  the  firm  of  R.  H.  &  J.  L.  Bradford  in  pursuance  of 
their  purchase  of  the  land  claim  of  Rosanna  Harris  at  succeKsion 
sale. 

The  claim  of  McClendon  was  satisfactorily  adjusted  and  executed 
for  to  the  succession  of  McClendon  by  the  defendant. 

There  had  been  protracted  delays  in  settling  the  Rosanna  Harris 
land  claim,  caused  in  some  measure  by  the  parties  in  interest  failing 
to  communicate  with  each  other,  and  the  failure  on  the  part  of  the 
succession  of  McClendon  to  furnish  proof  of  ownership  of  the  Ro- 
sanna Harris  claim,  so  that  patents  for  the  selected  land  could  issue 
to  said  succession. 

Under  these  circumstances  it  was  but  natural  for  the  defendant  to 
become  impatient.  His  firm  had  expended  labor,  time  and  money 
in  the  prosecution  of  the  claim,  and  to  save  his  firm  for  these  ex- 
penditures he,  no  doubt,  thought  it  expedient  to  purchase  the  claim 
of  Rosanna  Harris  at  her  succession  sale.  But  as  the  agent  and 
attorney,  at  first  of  the  heirs  of  Rosanna  Harris,  and  afterwards  of  the 
succession  of  McClendon,  the  law  firm  of  R.  H.  &  J.  L.  Bradford 
could  not  acquire  any  title  adverse  to  the  interest  of  either. 

The  title  they  obtained  to  said  Rosanna  Harris  land  claim,  and 
through  which  they  obtained  patents  issued  to  them  as  the  owners  of 
the  same,  must  inure  to  the  benefit  of  the  parties  whom  they  repre- 
sented. It  was  a  constructive  trust  which  they  held  for  the  benefit 
of  their  principal.  Ringo  vs.  Benos,  10  Peters,  270;  Michaud  vs. 
Girod,  4  How.  503;  Meehan  vs.  York,  13  An.  18;  Downward  vs. 
Hadley,  —  Ind.  — ;    18  N.  E.  R.  457. 
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The  deed  in  the  record  shows  that  the  land  was  sold  by  defendant 
for  |5  per  acre.  A  counter  letter  was  retained  by  R.  H.  &  J.  L. 
Bradford,  stating  that  the  land  sold  for  a  less  sum  than  that  ex- 
pressed in  the  deed  as  its  price.  This  was  offered  in  evidence  by 
defendant  and  rejected.  This  letter  could  have  no  effect  against  the 
saccession  of  McClendon,  which  was  a  stranger  to  the  sale. 

This  suit  is  for  the  purpose  of  obtaining  the  price  of  the  property 
illegally  sold,  and  the  firm  of  R.  H.  Sc  J.  L.  Bradford  cannot  be  heard 
to  allege  a  different  price  from  that  stated  in  the  deed. 

There  is  no  evidence  in  the  record  that  the  land  was  worth  any 
more  or  less  than  that  for  which  it  was  sold.  The  price  stated  in 
the  deed  must  therefore  be  accepted  as  the  value  of  the  property. 

Since  the  demand  made  upon  the  defendant,  and  the  institution  of 
this  suit,  the  necessary  time  for  prescription  has  not  run. 

There  is  no  error  in  the  judgment  appealed  from,  and  it  is  there- 
fore affirmed. 

On  Application  for  Rehearing. 

Pot  HE,  J.,  Dissenting.  A  second  and  a  very  thorough  examination 
of  this  case  has  led  me  to  the  conclusion  that  we  erred  in  our  opinion 
in  denjing  to  defendant  the  right  of  proving  the  actual  price  which  he 
had  obtained  for  the  lands  which  he  had  sold  and  for  which  he  is  held 
accountable  to  plaintiff. 

Through  that  refusal  he  is  condemned  tojpay  a  much  larger  sum 
than  the  amount  which  he  received  for  account  of  his  principal,  who 
should  have  been  held  bound  for  all  the  acts  of  her  agent,  which  she 
had  not  repudiated. 

Finding  it  unnecessai-y  to  further  elaborate  my  views,  I  think  that 
the  case  should  have  been  reopened  and  remanded  for  the  purpose 
of  taking  evidence  on  that  point. 

I  therefore  dissent   from   the   decree   refusing  a  rehearing  of  the 


No.   10,458. 
Hermann  Newgass  vy.  City  of  New  Orleans. 

In  the  ab^enco  of  expresj*  leKij*lative  authority,  a  inunicipiil  corporation  li:i?»  no 

power  to  utter  uiieonditional  obligations  to  pay  nionry. 
It  may.  howeviT,  issue  evidencos  of  liability  forfonsideration  recJMVcd,  for  ultinuito 

payment,  depending  upon  eontinpfeneies.  whicli  must  luive  luippened  )>»>fore 

any  rijflit  of  action  can  acorne. 


42    163 

46    545 
46  1131 


164  SUPREME  COURT  OF  LOnSIANA. 
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i  «M-tiilr:it«'?.  of  in(]«*litc<lii*'}«s.  lilhil  in  tli«*  naint'  of  iiiunk-ipul  cnHliton*  or  bearer,  by 
certain  aiithorixfil  riiy  orYfi-ials.  an*  not  iitu-oiidititiiiHl  obligations  U»  pay.  and 
aif  not  ni'^otiabli*  oi-  tran^fi'iahli'  in>.-trunH'nt>.  which  pass  lith*  by  mere  (!«'- 
I>v«T\ .  jiai-tirubiiiy  \vh<Ti-  th**  onlinann-  ManctionhiK  their  issne  and  which  id 
]irintiMl  on  thi*  n'vcry*'  th«*ri'of.  rt-quin'S.  a-  a  condition  prt'ccdcnt  for  their  ut- 
r«  rancc.  tliat  a  n'Ctipt  ?m'  •>i<rni<l  therefor  by  the  party  therein  naniefl.  and  when 
*n<li  sitrnatiire  ha**  not  bren  turnisbed. 

Thi  iiiannt-i  in  wbi<h  th<"  ei-rtirtcate**  b'ft  tbr  tity'.-*  posj4«'ssion,  whether  fraudii- 
lentl>  or  n<»t.  and  tin*  |fo«id  faith  oi  the  bold<T  fi>r  value,  and  in  dui*  course  <if 
l»u-fni-»M,  an-  no  laetor«*  in  the  i-u^v. 

>ueh  in«truitirnts.  eviMi  when  si;rned  for.  prrviou>  t<»  delivery  by  the  city,  are  not 
oJ»liiration>  to  pay.  They  are  >iniply  ividenee.*  of  tran«iferable  ownership  under 
the  ordinance,  and  do  not  entitle  the  ju>t  o^\  ner  to  any  money,  but  only  to  a 
wairatit  for  money  to  b««  paid  out  of  funds,  when  any  in  the  treasury. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
aX     Monroe,  J. 


W.  S.  Benedict  for  Plaintiff  and  Appellant. 


Fronds  B.  Lee,  Assistant  City  Attorney,  Carleton  Hunt,  City  At- 
torney, and  Walter  H.  Rogers  for  Defendant  and  Appellee. 


Tlie  opinion  of  the  court  was  delivered  by 

Bermi'dez,  C.  J.  The  question  to  be  determined  iu  this  case  in- 
volves the  right  of  the  plaintiff  to  recover  from  the  City  of  New 
Orleans,  as  holder  of  certain  certificates  of  indebtedness,  issued  by 
the  Comptroller  and  Mayor,  in  the  name  of  the  city,  under  a  certain 
ordinance,  in  favor  of  parties  named  therein,  or  bearer,  and  which 
on  their  face  purport  to  be  evidences  of  liability ;  in  other  words : 
whether  such  vouchers  can  be  assimilated  to  ordinar>'  promissory' 
notes.  State  or  municipal  bonds,  and  such  as  can  be  recovered  upon 
by  holders  in  good  faith  and  for  value,  et<?. 

Substantially,  the  answer  is  a  denial  of  ownership  in  plaintiff  and 
of  the  right  to  sue  and  a  declaration  of  the  worthlessness  of  the  in- 
struments, and  the  assertion,  under  any  contingency,  of  the  right  of 
setting  up  equities  destructive  of  the  rights  of  plaintiff. 

From  a  judgment  of  dismissal  plaintiff  appealed. 

In  April,  1881,  and  in  June,  1883,  Ordinances  Nos.  6968  A.  S.,  and 
347  C.  S.,  were  adopted  by  the   City  Council  of  New  Orleans,  au- 
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thorizing  the  issuance  of  certiflcates  of  indebtedness  to  certain  cred- 
itors of  the  city,  to  be  signed  by  the  Comptroller  and  the  Mayor. 
They  are  to  the  effect : 

1.  That  any  creditor  of  the  city  to  whom  the  appropriation  has 
been  made,  but  in  whose  favor  the  Comptroller  can  not  draw  a  war- 
nuit  nntU  there  be  money  in  the  treasury  to  the  credit  of  the  appro- 
priate account,  nor  otherwise  appropriated,  shall  be  authorized,  upon 
demand,  to  receive  a  transferable  certificate  of  ownership  entitling 
him  or  bearer  to  receive  a  cash  warrant. 

2.  That  the  creditor  shall  sign  a  receipt  therefor,  stipulating  that 
the  cash  warrant  shall  be  claimed  only  on  the  surrender  of  the  cer- 
tificate, and  the  acceptance  of  the  warrant  shall  be  an  acceptance  'of 
the  conditions  of  the  ordinance. 

3.  That  the  warrant  shall  issue  strictly  in  the  order  of  the  promul- 
gation of  the  appropriating  ordinance. 

4.  That  the  certificate  shall  not  novate  or  affect  the  nature  of  the 
claim,  but  shall  be  simply  an  evidence  of  transferable  ownership,  .  .  . 

5.  That  the  certificate  shall  state  upon  its  face  the  nature  and 
effect  of  its  issue,  with  numbers,  dates  and  names,  and  that  upon  its 
reverse  the  ordtnance  shall  be  printed. 

Ordinance  347,  C.  S.,  contains  the  form  of  the  certificate  mentioned 
in  it  and  which  reads  as  follows : 

'*  Office  of  the  Comptroller. 
*'  Certificate  of  Ownership  of  Appropriation, 
"•  Issued  under  Ordinance  No,  .V-/7,  C.  <S.,  approved  Ju^ie  'Jfi,  iss:^. 

**  New  Orleanh, ,  188 — . 

"This  is  to  certify  that  under  Ordinance  No.  — ,  adopted 


188—,  the  sum  of  | —  has  been  appropriated  to for  and  on  ac- 

eomit  of ,  and  the  said ,  or  bearer  hereof,  shall,  upon  the 

surrender  of  this  certificate  (and  not  otherwise)  be  entitled  to 
receive  in  the  order  of  the  promulgation  of  said  ordinance  a  cash 
warrant  on  the  Treasurer  on  any  fund  in  the  treasury  to  the  credit  of 
the  appropriatie  fund,  and  not  otherwise  appropriated. 

*'  It  is  herein  specially  agreed  to  by  the  holder  of  this  certificate 
that  it  bears  no  interest,  and  shall  not  novate,  nor  In  any  manner 
affect,  the  nature  of  the  claim  against  the  city  under  the  ordinance 
referred  to,  but  shall  be  simply  an  evidence  of  transferable  owner- 
ship thereof:  and  whenever  the  ordinance,  or  that  portion  of  it  to 
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which  this  certificate  applies,  is  paid  or  canceled  by  being  tendered 
and  received  in  payment  of  taxes  when  authorized  by  law,  then  this 
certificate  shall  be  surrendered  to  the  office  of  the  Comptroller. 

** ,  Comptroller. 

'* ,  Mayor.^^ 

The  certificates  sued  on  are  in  that  form  and  bear  on  their  reverse 
a  copy  of  the  ordinance.     Naturally  the  blanks  are  filled  up. 

The  right  of  municipal  corporations  to  borrow  money  and  to  issue 
negotiable  securities  has  frequently  been  questioned,  and  although  judi- 
cial adjudications  on  the  subject  may  have  considered  it  from  difTer- 
ent  standpoints,  recognizing  or  denying  it  according  to  circumstances, 
it  may  now  be  admitted  as  settled  that  they  can  do  neither  w^ithout 
express  legislative  sanction  or  irresistible  implication. 

After  reviewing  all  the  authorities  on  the  subject,  Mr.  Dillon  says 
that  he  regards  it  as  the  true  doctrine,  that,  as  incidental  to  the  dis- 
charge of  its  ordinary  corporate  functions,  no  municipal  or  public 
corporation  has  the  right  to  invest  any  instrument  it  may  issue, 
whatever  its  form,  with  that  supreme  and  dangerous  attribute  of 
commercial  paper  which  insulates  the  holder  for  value,  from  equi- 
ties which  attach  to  its  inception,  and  he  adds  that  this  point  should 
be  guarded  by  the  courts  with  the  utmost  vigilance.  Sec.  126,  Mun. 
Corp. 

The  consequences  of  recognizing  such  a  power,  in  the  extrava- 
gance it  will  stimulate,  in  the  frauds  it  will  engender  and  in  the  ruin- 
ous indebtedness  it  will  inevitably  produce,  are  alarming  to  contem- 
plate.    Paragraph  2  of  Sec.  125. 

Further  on  he  says,  that  although  warrants  or  orders,  negotiable  in 
form,  may  be  made  by  the  proper  municipal  officers,  and,  in  many 
States,  may  be  transferred  by  delivery  or  indorsement,  and  the 
holder  may  sue  thereon,  yet  they  are  not  commercial  or  negotiable 
paper  in  the  hands  of  holders,  which  exclude  inquiry  into  the  legal- 
ity of  their  issue,  or  preclude  defence  thereto.  They  are  not  bills  of 
exchange.  Sec.  487.  Such  warrants  and  orders  are  not  intended 
to  have  the  qualities  of  negotiable  paper;  but  are  instruments  author- 
ized for  convenient  use  in  conducting  the  current  or  ordinary  business 
of  the  corporation  and  as  a  means  of  anticipating  its  ordinary  reve- 
nue. It  would  overwhelm  municipalities  with  ruin,  to  hold  that 
they  protect   an  innocent  holder  for   value  from   defences  of  which 
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he  has  no  notice,  actual  or  constructive.  All  holders  of  such  orders 
trven  when  payable  to  bearer,  st^nd  in  the  shoes  of  the  payee,  and 
the  rights  and  remedies  are  essentially  different  from  those  of  the 
holders  of  authorized  [negotiable  municipal  bonds.  Such  is  the 
sound  doctrine  and  such  the  authorities,  almost  without  exception. 
Sec.  503. 

In  the  case  of  Mayor  vs.  Ray,  19  Wall.  477,  it  was  said  that  vouch- 
ers for  money  due,  certificates  of  indebtedness  for  services  rendered 
or  for  property  furnished  for  the  uses  of  the  city,  orders  or  drafts, 
drawn  by  one  city  officer  upon  another,  or  any  other  device  of  the 
kind,  and  for  liquidating  the  amount  legitimately  due  to  public 
creditors,  are  of  course  necessary  instruments  for  carrying  on  the 
machinery  of  municipal  administration  and  for  anticipating  the  col- 
lection of  taxes ;  but  to  invest  such  documents  with  the  character 
and  incidents  of  commercial  paper  as  to  render  them  in  the  hands  of 
fxtna  fide  holders, absolute  obligations  to  pay,  however  irregularly 
or  fraudulently  issued,  is  an  abuse  of  their  true  character  and  pur- 
pose. It  has  the  effect  of  converting  a  municipal  corporation  into  a 
trading  company,  and  puts  it  in  the  power  of  corrupt  officials  to  in- 
volve a  political  community  in  inevitable  bankruptcy.  No  such 
power  ought  to  exist,  unless  conferred  by  legislative  enactment, 
either  express  or  clearly  implied.  Every  holder  of  a  city  order  or 
certiticate  knows  that,  to  be  valid  or' genuine  at  all,  it  must  have 
been  issued  as  a  voucher  for  city  indebtedness.  It  could  not  law- 
fully issue  for  any  other  purpose.  He  must  take  it,  therefore,  sub- 
ject to  the  risk  that  it  has  been  lawfully  and  properly  issued.  His 
claim  to  be  a  bona  fide  holder  will  always  be  subject  to  this  qualifi- 
cation. 

The  face  of  the  paper  itself  is  notice  to  him  that  its  validity  de- 
pends upon  the  regularity  of  its  issue. 

The  officers  of  the  city  have  no  authority  to  issue  for  any  illegal 
or  improper  purpose,  and  their  acts  can  not  create  an  estoppel 
against  the  city  itself,  its  tax  payers,  or  people.  Persons  receiving 
it  from  them  know  w-hether  it  issued  and  whether  they  receive  it  for 
a  purpose  and  a  proper  consideration.  Of  course,  they  are  affected 
by  the  absence  of  these  essential  ingredients,  and  all  subsequent 
holders  take  ewm  o?iere,  and  are  affected  by  the  same  defect. 

This  ruling  is  in   perfect  accord  with  what  the  same  court  had 
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shortly  before  held.     See  Police  Jury  vs.  Britten,  15  Wall.  566;  see 
also  Parsons  vs.  Monmouth,  70  Me.  262. 

In  this  State,  instruments  of  such  character  have  been  declared 
not  to  be  commercial  or  negotiable  paper.  State  ex  rel.  Board  vs. 
Hernandez,  31  An.  161 ;  State  ex  rel.  Daunoy  vs.  City,  O.  B.  52,  folio 
289;  State  ex  rel.  Newman  vs.  Lusher,  O.  B.  50,  folio  571. 

It  is  therefore  patent  that  whatever  the  form  be,  the  certificates 
sued  on,  they  are  not  negotiable  and  transmissible,  as  is  claimed  b\' 
the  plaintiff. 

A  simple  inspection  of  them  suffices  to  justify  this  conclusion. 

They  are  instruments  consisting  of  face  and  reverse,  which  must 
be  read  as  one^  in  each  instance,  from  the  eight  corners. 

Although  they  purport  to  be  certificates  of  indebtedness  in  favor 
of  creditors  of  the  city,  in  whose  favor  an  appropriation  has  been 
made  by  a  designated  ordinance,  they  are  not  unconditional  obliga- 
tions to  pay  money.  They  refer  to  the  ordinance  under  which  they 
were  prepared  and  which,  printed  on  the  back,  forms  part  of  them ; 
they  give  the  name  of  the  creditor  entitled  to  receive  same,  whose 
name  must  be  on  the  city's  books;  they  show  that  they  can  not  be 
uttered  unless  the  receipt  mentioned  in  the  ordinance  be  first  given ; 
they  are  simply,  under  the  terms  of  the  ordinance,  evidence  of  trans- 
ferable ownership;  they  do  not  call  for  money  on  presentation;  they 
fix  no  time  for  maturity ;  they  are  merely  convertible  into  a  cash 
warrant  and  subjected  to  other  contingencies,  useless  to  specify. 
They  are  not  indorsed  by  the  party  whose  name  they  contain,  or  by 
any  agent  or  transferee  of  his.  They  are  not  even  conditional  obli- 
gations to  pay  any  amount.  How  then  can  it  be  claimed,  with  any 
sincerity,  that  they  can  be  assimilated  to  ordinary  notes  and  bonds? 

For  the  purposes  of  this  controversy  it  is  immaterial  how  they 
left  the  hands  of  the  city  officials  who  signed  them,  whether  fraudu- 
lently or  otherwise,  and  whether  the  plaintiff  is  or  not  holder  in  good 
faith,  for  value  and  in  due  course  of  business. 

Prom  the  very  language  of  the  ordinance,  which  forms  part  of 
them,  they  could  not  have  been  uttered  by  the  city  officers  author- 
ized to  emit  them  unless  the  parties  to  whom  they  accrued  had  pre- 
vumsly  signed  therefor,  as  a  condition  precedent  for  delivery,  a 
specific  receipt  containing  certain  stipulations,  as  parts  of  a  new 
contract. 
There  is  no  evidence  that  such  receipt  was  ever  signed  by  the 
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parties  named  in  the  certificates,  their  agent  or  transferee ;  so  that, 
even  if  the  certificates  were  obligations  to  pay,  which  they  are  not, 
their  emission  to  the  creditor  could  have  vested  title  in  him,  to  them, 
only  on  his  signature  of  the  receipt,  and  this  formality  having  been 
imposed  as  a  prerequisite  by  the  ordinance  printed  on  the  back  of 
the  certificates  and  forming  part  thereof  and  not  having  been  ob- 
served, the  ownership  of  the  certificates  would  not  pass  to  plaintiff. 
To  all  intents  and  purposes,  those  certificates  are  in  legal  contem- 
plation still  in  the  possession  of  the  city,  subject  to  the  order  or 
receipt  of  such  parties,  their  agent  or  transferee ;  so  much  so,  that, 
if  the  city  were  to  satisfy  the  demand  of  plaintiff  the  original  par- 
ties might  have  cause  to  complain  and  require  another  payment  to 
themselves. 

Smrely,  the  plaintiff  in  this  case  has  no  greater  rights  than  the 
parties  whose  names  the  certificates  bear.  Conceding  that  those 
parties  have  either  signed  the  receipt  in  question,  or  indorsed  over  the 
certificate  in  blank  to  the  plaintiff,  it  does  not  follow  that  the  pltiin- 
tilf  would  be  entitled  to  the  money  judgment  which  he  seeks,  for  the 
obvious  reason  that  the  parties  named  in  the  certificates  could  not 
themselves  have  obtained  it,  inasmuch  as,  under  the  ordinance  which 
forms  part  of  the  certificate,  all  that  the  creditor  could  claim  would 
b«  a  warrant  on  the  Treasurer,  to  be  paid  out  of  the  appropriated 
fond  in  the  city  coffers,  in  the  order  stated  in  the  ordinance. 

The  demand  is  not  for  any  such  warrant,  and  if  it  were  it  could 
not  be  allowed,  as  there  is  no  evidence  that  there  is  money  in  the 
twasory  appropriated  to  the  payment  of  the  debt  or  claim  for  which 
the  warrant  would  have  issued. 
Judgment  affirmed. 


No.  10,609. 

J.  M.  O.  Cadiere  vs.  Adolphe  Gaidry. 

Philip  Thompson,  Intervbnor. 

1-  In  que^tionH  uf  f niudulent  MiiiiulatioiLS,  the  relatiuns  between  the  parties,  .suclv 
**lho«(*of  brother-in-law  and  employee,  are  circumstances  entitled  to  due 
Weight,  but  they  arc  not  inconsistent  with  the  honest  relation  of  debtor  and 
fmlitor.nor  do  they  deprive  the  creditor  of  legal  recourse  for  the  enfoixisement 
^  his  debt. 

•  In  this  ease  the  evidence  circumstantially  explains  the  origin  and  nature  of  the- 
^^ht,and  the  motive  of  the  proceeding  Is  uncontradicted,  and  is  supported  not 
only  by  the  testimony  of  the  parties,  but  by  numerous  collateral  facts  proved 
^y  other  witnesses. 
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APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Allen,  J. 


Walter  J.  Southon  and  Leonard  C.  Moise  for  Plaintiff  and  Appellee. 


W.  S.  Parkerf^on  for  Intervener  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fknner,  J.  On  January  21,  1889,  the  plaintiff,  Cadicre,  brought 
suit  against  (iaidry  on  two  notes,  one  for  $2,100  the  other  for  $500, 
and  attached  the  property  of  defendant.  This  was  followed  by 
numerous  other  attachments  at  the  suit  of  other  creditors,  and, 
amongst  them,  one  of  Philip  Thompson,  the  present  intervener  and 
appellant.  Thompson,  after  having  instituted  his  own  attachment 
proceeding,  intervened  in  this  suit  by  a  petition  in  which  he  averred, 
substantially,  that  Cadiere  was  not  a  creditor  of  defendant,  that  the 
notes  sued  on  by  him,  which  purported  to  have  been  executed  in 
188().  were  not  executed  at  that  time,  but  were  issued  only  a  few 
days  before  the  suit  '*  with  the  view  of  instituting  said  suit  under  a 
scheme  concocted  between  said  Gaidry  and  said  Cadiere  to  cover  up 
the  property  of  said  Gaidrj^  and  to  defraud  his  creditors." 

He  prayed  for  judgment  decreeing  that  Cadicre  was  not  a  creditor, 
that  his  claim  was  fraudulent  and  simulated,  the  result  of  a  fraudu- 
lent conspiracy,  that  Cadicre's  attachment  should  be  set  aside  and 
that  intervener's  attachment  be  ranked  as  the  first  privilege  on  the 
property. 

These  allegations  were  denied  by  Cadiere,  and  on  these  issues  the 
case  went  to  trial. 

The  judge  a  quo  rejected  the  demand  of  the  intervener  and  main- 
tained Cadiere's  attachment. 

We  have  critically  examined  the  evidence. 

Cadiere  is  the  brother-in-law-  of  Gaidry,  and  had  been  his  em- 
ployee prior  to  the  suit.  These  are  circumstances  which  have  their 
weight  in  controversies  of  this  nature ;  but  they  are  not  inconsistent 
with  the  honest  relation  of  debtor  and  creditor,  nor  do  they  deprive 
the  creditor  of  legal  recourse  for  the  enforcement  of  his  debt.  There 
is  no  other  circumstance  that  we  have  been  able  to  discover  in  the 
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evidence  that  throws  the  slightest  suspicion  upon  the  verity  of 
Cadiere's  debt  and  the  honesty  of  his  proceeding.  On  the  contrary, 
the  evidence  circumstantially  explains  the  origin  and  nature  of  the 
debt  and  the  motive  of  his  proceeding,  sustained  not  only  by  the  tes- 
timony of  the  parties,  but  by  collateral  facts  fully  proved  by  other 
witnesses. 

We  need  not  detail  this  evidence ;  it  is  uncontradicted  and  fully 
satisfies  us  that  intervenor's  charges  are  unfounded. 

Intervenor^s  counsel  quotes  Judge  Manning's  epigrammatic  ex- 
pression that  **  simulation  is  sometimes  difficult  of  detection,  but 
dunderheads  are  sure  to  furnish  the  means  for  unveiling  their  awk- 
wardly concocted  schemes."     36  An.  199. 

We  are  convinced  there  is  no  simulation  in  this  case,  but  if  there 
be,  the  parties  to  it  are  certainly  not  dunderheads. 

Judgment  affirmed. 


No.  10,526.  |«     >{J| 


Meyer  Weill  vs.  L.  A.  Trosclair  et  al. 

Tin*  lioliU'i- <)f  :u'C(>iiiuuHlati(}ii  paper  ucciuired  bofon*  maturity,  without  notice  or 
kiioxvlotif^t' <»(  any  oquitu'}*  or  u^rt'^'iurnt  «'xi.<tin.ir  betwoen  tbo  maker  and  tin* 
l»ayr('  of  the  n<>t<-.  !.•<  fntitlod  to  tin*  same  protection  which  is  extended  to  the 
holder  of  ne<;otiable  paper  acc(uired  before,  maturity. 

The  defence,  in  a  .suit  on  th<*  note,  that  the  maker  is  not  liable  thereon,  on  the 
ground  tliai  tlie  note  was  «'X«*cuted  as  an  accommodation  for  the  payee  and  the 
suing  holder,  must  be  clearly  jiroved  in  order  to  prevail. 

In  such  a  case  the  burden  of  evidence  Is  on  tin*  maker  urging  that  defence. 

A  PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
IX     Beattie,  J. 


Knobloch  &  Moore  for  Plaintiff  and  Appellee. 


0\Sullivan  &  Knobloch  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

PocHi^:,  J.     Defendants  resist  the  payment  of   a  promissory  note 
executed  by  them  jointly  in  December,  1884,  payable  ten  months 
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after  date  to  the  order  of,  and  endorsed  by,  the  agricultural  firm  of 
Coulon  &  Bernard,  and  now  held  by  plaintifP. 

Their  defence  is  that  they  received  no  consideration  for  the  note, 
which  they  executed  as  an  accommodation  '*  for  the  purpose  of  as- 
sisting the  payees  thereof,  Coulon  &  Bernard,  and  the  plaintiff  herein, 
of  which  fact  the  said  plaintiff  was  fully  cognizant,  and  received 
said  note  fully  aware  at  the  time  the  said  note  was  transferred  to 
him  and  became  his,  that  your  defendants  received  no  consideration 
therefor."  The  words  herein  italicized  are  transcribed  from  their 
answer.  They  prosecute  this  appeal  from  a  judgment  in  favor  of 
plaintiff. 

The  undisputed  facts  of  the  case  are :  That  in  1884,  plaintiff,  who 
was  the  commission  merchant  of  Coulon  &  Bernard,  sugar  planters, 
having  made  advances  on  their  crop  of  that  year,  and  being  called 
on  for  an  additional  loan,  refused  to  make  the  same  without  security. 
Whereupon  the  note  now  sued  on  was  produced  by  Coulon  for  his 
firm,  for  whose  account  it  was  discounted  by  plaintiff,  who  placed  nett 
proceeds  to  their  credit. 

It  is  in  proof  that  Coulon  represented  to  the  defendants  that  the 
note  which  they  executed  at  his  urgent  request,  was  purely  an  ac  - 
commodation,  to  be  used  by  Weill  in  borrowing  money  thereon,  with 
the  full  and  distinct  understanding  that  Weill  would  never  look  to 
the  makers  for  payment. 

The  testimony  is  very  conflicting  on  all  other  points  in  the  case, 
principally  on  the  alleged  knowledge  of  and  ratification  by  plaintiff 
of  the  representation  made  of  the  matter  by  Coulon  to  the  defend- 
ants. As  the  note  was  acquired  by  plaintiff  long  before  maturity, 
proof  of  that  knowledge  on  his  part  is  a  legal  requisite  to  defeat  his 
right  of  recovery  on  the  note. 

He  admits  that  he  knew  that  the  note  was  an  accommodation,  and 
he  states  that  he  advanced  his  money  on  that  very  consideration, 
but  he  disclaims  any  knowledge  of  any  equities  or  agreement  which 
might  have  been  stipulated  between  the  makers  and  the  payees  of 
the  note,  as  contended  for  by  the  defendants. 

In  such  ea§es  the  rights  of  the  holder  of  accommodation  paper  are 
settled  as  follows : 

**A  defendant  may,  in  general,  make  the  defence  of  want  of  con- 
sideration against  a  remote  party,  if  he  could  have  made  it  against  a 
nearer  party,  and  the  remote  party  took  the  paper  from  the  nearer 
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party  with  a  knowledge  that  it  was  open  to  this  defence.  But  a  very 
important  exception  to  this  rule  prevails  in  the  case  of  accommoda- 
tion paper.  The  plain  reason  of  this  is  that  the  accommodation 
maker,  acceptor  or  indorser,  intends  to  lend  his  credit,  and  does  it  as 
a  favor  to  some  party  who  pays  him  nothing.  This  party  therefore 
can  never  sue  him,  or  if  he  does,  the  want  of  consideration  will  be  a 
perfect  defence.  But  if  this  accommodated  party  uses  the  credit  he 
has  borrowed  by  selling  the  note  or  getting  it  discounted,  the  holder 
may  say :  '  I  bought  the  note  or  discounted  it  for  the  very  reason 
that  you  had  lent  your  credit  on  it,  and  I  took  it  on  the  faith  of  your 
credit.'  We  must  therefore  understand  the  legal  definition  of  an 
accommodation  party  to  negotiable  paper  to  be  one  who  puts  his 
name  there  without  any  consideration,  with  the  intention  of  binding 
his  credit  to  the  accommodated  party."  Parsons  on  Notes  and  Bills, 
page  183;  Edwards  on  Bills  and  Notes,  Sec.  316;  Bank  vs.  Cason,  39 
An.  865;   Sadler  vs.  White,  14  An.  177. 

After  a  careful  study  of  the  record,  we  conclude  that  defendants 
has  not  only  failed  to  prove  that  plaintiff  knew  and  acted  on  the 
knowledge  that  the  note  was  executed  and  intended  as  an  accommo- 
dation to  himself,  but  that  the  preponderance  of  the  evidence  goes 
far  to  establish  the  reverse  or  negative  of  that  proposition. 

From  the  testimony  of  one  of  the  defendants  himself,  it  appears 
that,  after  several  conversations  with  Weill,  in  which  he  understood 
the  latter  to  have  released  him  and  his  brother  and  partner  from 
any  liability  on  the  note,  in  the  last  interview  on  the  subject,  Weill 
had  offered  to  *'knock  off"  the  sum  of  $500  on  the  aniount  of  the 
note  in  capital  and  interest. 

Such  an  offer  clearly  and  conclusively  negatives  the  idea  of  any  in- 
tention on  the  part  of  plaintiff  to  entirely  release  the  makers  of  the 
note  from  liability  thereon.  And  that  fact  in  connection  with  the 
proof  that  he  discounted  the  note  himself ;  that  he  never  used  it, 
either  as  a  pledge  or  collateral  security,  either  to  borrow  money  or 
to  secure  any  indebtedness  of  his ;  that  he  never  parted  with  it  at 
any  time;  that  on  account  of  the  crop  of  1884  Coulon  &  Bernard  re- 
mained his  debtors  in  a  sum  exceeding  $3,500,  all  contribute  to  satisfy 
us,  as  it  did  the  District  Judge,  that  the  note  had  been  executed 
solely  and  exclusively  for  the  accommodation  of  Coulon  &  Bernard, 
and  that  plaintiff  is  entitled  to  the  protection  which  law  and  jurispru- 
dence extend  to  the  bona  fide  holder  of  negotiable  paper,  acquired 
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i'C'iiitU'utt'."*  of  iiuU'l)t<'(!iU'ss.  AIUmI  in  tlu*  iiuiik*  of  iiuiniclpMl  cTfUitors  or  bottror,  by 
<-iTtaiii  aiitlioriztMl  city  ofllfials,  an*  not  unconditional  obligations  to  pay,  and 
arc  not  negotiable  or  transferable  inslrnnients,  which  pass  title  by  men'  de- 
livi'ry.  i)articnlHrly  where  the  onlinance  sanctioning  their  issue  and  which  is 
printed  on  the  n'vers«'  theieof.  re<iuires.  as  a  condition  pn-cedent  for  tlieir  ut- 
tiM-ance,  that  a  leceipt  be  si^^ned  therefor  by  the  i>arty  therein  named,  and  when 
sncb  siirnatun-  has  not  been  furnished. 

The  manner  in  which  the  ei'rtiflcates  b-ft  tin*  city's  ])osseNSion,  whether  fraudu- 
lently or  nt»t,  and  the  jfc»od  faith  of  tin*  luddcr  for  valm-,  and  In  due  ctmrse  of 
Imsiness,  are  no  factois  in  the  case. 

Such  instruments,  even  \\  hen  signed  foi.  previous  in  di'livery  by  the  city,  are  not 
oldiurations  to  jiay.  They  are  simply  evidences  f»f  transferable  ownership  under 
the  ordinance,  and  do  not  entitle  tlu'  jusi  <»wn««r  to  any  money.  l)Ut  only  t<»  a 
u  ariant  for  money  t<»  be  i)a id  out  of  funds.  \\  hen  any  in  the  treasury. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
r\     Monroe,  J. 


Tr.  S.  Benedict  for  Plaintiff  and  Appellant. 


Francis  B.  Lee,  Assistant  City  Attorney,  Carleton  Hnnt^  City  At- 
torney, and  IValter  H.  Rogers  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bermudkz,  (\  J.  The  question  to  be  determined  in  this  case  in- 
volves the  right  of  the  plaintiff  to  recover  from  the  City  of  New 
Orleans,  as  holder  of  certain  certificates  of  indebtedness,  issued  by 
the  Comptroller  and  Mayor,  in  the  name  of  the  city,  under  a  certain 
ordinance,  in  favor  of  parties  named  therein,  or  bearer,  and  which 
on  their  face  purport  to  be  evidences  of  liability;  in  other  words: 
whether  such  vouchers  can  be  assimilated  to  ordinary  promissory 
notes,  State  or  municipal  bonds,  and  such  as  can  be  recovered  upon 
by  holders  in  good  faith  and  for  value,  etc. 

Substantially,  the  answer  is  a  denial  of  ownership  in  plaintiff  and 
of  the  right  to  sue  and  a  declaration  of  the  worthlessness  of  the  in- 
struments, and  the  assertion,  under  any  contingency,  of  the  right  of 
setting  up  equities  destructive  of  the  rights  of  plaintiff. 

From  a  judgment  of  dismissal  plaintiff  appealed. 

In  April,  1881,  and  in  June,  1883,  Ordinances  Nos.  6968  A.  S.,  and 
347  C.  S.,  were  adopted  by  the   City  Council  of  New  Orleans,  au- 
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thorizing  the  issuance  of  certificates  of  indebtedness  to  certain  cred- 
itore  of  the  city,  to  be  signed  by  the  Comptroller  and  the  Mayor. 
They  are  to  the  effect : 

1.  That  any  creditor  of  the  city  to  whom  the  appropriation  has 
been  made,  but  in  whose  favor  the  Comptroller  can  not  draw  a  war- 
rant until  there  be  money  in  the  treasury  to  the  credit  of  the  appro- 
priate account,  nor  otherwise  appropriated,  shall  be  authorized,  upon 
demand,  to  receive  a  transferable  certificate  of  ownership  entitling 
him  or  bearer  to  receive  a  cash  warrant. 

2.  That  the  creditor  shall  sign  a  receipt  therefor,  stipulating  that 
the  cash  warrant  shall  be  claimed  only  on  the  surrender  of  the  cer- 
tificate, and  the  acceptance  of  the  warrant  shall  be  an  acceptance  of 
the  conditions  of  the  ordinance. 

3.  That  the  warrant  shall  issue  strictly  in  the  order  of  the  promul- 
gation of  the  appropriating  ordinance. 

4.  That  the  certificate  shall  not  novate  or  affect  the  nature  of  the 
claim,  but  shall  be  simply  an  evidence  of  transferable  ownership.  .  .  . 

5.  That  the  certificate  shall  state  upon  its  face  the  nature  and 
effect  of  its  issue,  with  numbers,  dates  and  names,  and  that  upon  its 
reverse  the  ordinance  shall  be  printed. 

Ordinance  347,  C.  S.,  contains  the  form  of  the  certificate  mentioned 
in  it  and  which  reads  as  follows : 

'*  Office  of  the  Comptkoller. 
'*  Certificate  of  Ownership  of  Appropriation, 
"^  Issued  under  Ordinance  No.  H47^  C\  S.,  approved  Ju^ie  26*,  ISSH. 

**  New  Orleans, ,  188 — . 

"This  is  to  certify  that  under  Ordinance  No.  — ,  adopted 

188—,  the  sum  of  $ —  has  been  appropriated  to for  and  on  ac- 
count of ,  and  the  said ,  or  bearer  hereof,  shall,  upon  the 

Burrender  of  this  certificate  (and  not  otherwise)  be  entitled  to 
receive  in  the  order  of  the  promulgation  of  said  ordinance  a  cash 
warrant  on  the  Treasurer  on  any  fund  in  the  treasury  to  the  credit  of 
the  appropriate  fund,  and  not  otherwise  appropriated. 

**  It  is  herein  specially  agreed  to  by  the  holder  of  this  certificate 
that  it  bears  no  interest,  and  shall  not  novate,  nor  in  any  manner 
affect,  the  nature  of  the  claim  against  the  city  under  the  ordinance 
referred  to,  but  shall  be  simply  an  evidence  of  transferable  owner- 
ship thereof:  and  whenever  the  ordinance,  or  that  portion  of  it  to 
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It  also  appears  from  the  records  that  the  revenues  to  be  credited 
to  the  general  fund  of  1887  will  not  be  sufficient  to  pay  more  than 
the  warrants  Issued  under  the  general  appropriation  act  of  1886, 
which  are  yet  outstanding,  and  hence  it  appears  that  ranking  ^ith 
them  the  warrants  issued  under  Act  51  of  1888  would  injuriously 
affect  them  and  would  have  a  tendency  to  depreciate  their  value. 

That  is  the  source  of  the  cause  of  action  which  plaintiff  and  iuter- 
venors  set  forth  in  the  premises. 

Among  other  grounds  of  unconstitutionality,  they  charge  that  Act 
51  of  1888  is  in  violation  of  Art.  53  of  the  Constitution,  which  reads: 

**  The  general  appropriation  bill  shall  embrace  nothing  but  appro- 
priations for  the  ordinary-  expenses  of  the  Government,  interest  on 
the  public  debt,  public  schools  and  public  charities,  and  such  bill 
shall  be  so  itemized  as  to  show  for  what  account  each  and  every  ap- 
propriation shall  be  made.  All  other  appropriations  shall  be  made 
by  separate  bills,  each  embracing  but  one  object.'' 

The  contention  urged  by  appellees  is  that  the  act  in  question, 
which  is  not  a  general  appropriation  act,  contains  several  objects 
embraced  in  one  and  the  same  bill,  in  direct  violation  of  the  last 
clause  of  the  article  of  the  C^onstitution  hereinabove  transcribed. 

As  indicated  by  its  title,  the  act  was  intended  to  make  appropria- 
tions to  pay  deficiencies  due  by  the  State  for  the  years  1885,  1886 
and  1887. 

It  then  proceeds  to  appropriate  $11,057.28  for  four  different  and 
distinct  purposes,  as  follows: 

1.  To  pay  the  salaries  of  certain  registrars  of  voters  for  services 
rendered  in  connection  with  a  congressional  election  held  in  Novem- 
ber, 1887,  the  sum  of  $2,600  out  of  the  revenues  of  1887. 

2.  To  pay  for  transporting  State  troops  in  the  field  during  the  labor 
strikes  in  November,  1887,  the  sum  of  $7,657.28  out  of  the  revenues 
of  1887. 

3.  To  pay  expenses  of  a  special  election  in  June  of  1885,  $600  out 
of  tlie  revenues  of  1885. 

4.  To  pay  expenses  of  a  special  election  held  in  August,  1885,  $200 
out  of  the  revenues  of  1885. 

A  mere  comparison  of  the  constitutional  requirement,  with  the 
terms  and  purposes  of  the  act  under  discussion,  is  sufficient  to 
demonstrate  the  fatal  constitutional  defect  of  the  statute. 

It  is  too  plain  for  argument  that  the  act  is  not,  that  under  the  very 
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nature  of  things  it  could  not,  and  that  it  never  was  intended  to  be,  a 
general  appropriation  act.  Hence,  it  can  not  be  shielded  under  the 
first  clause  of  Art.  53,  which  has  reference  exclusively  to  a  general 
appropriation  bill,  which,  under  its  ver>'  nature,  must  embrace  a 
laige  number  and  a  great  variety  of  objects  and  items,  as  numerous 
as  the  many  and  various  purposes  of  government  requiring  ex- 
penditures of  money  are  themselves. 

But  in  so  far  as  all  other  appropriations  are  concerned,  the  framers 
of  the  Constitution  have  deemed  it  wise  to  provide  and  to  require 
that  they  be  made  by  separate  bills,  each  embracing  but  one  object. 

By  another  article  (29)  the  Constitution  applies  the  same  rule  to  all 
laws  enacted  by  the  General  Assembly. 

The  reason  of  the  rule  is  found  in  long  experience  in  legislation, 
and  has  for  objects  "to  obviate  confusion  in  legislation  by  mingling 
in  the  same  act  entirely  distinct  and  heterogeneous  provisions 
(Walker  vs.  Caldwell,  4  An.  298)  ;  to  prevent  hodge  podge  or  log  roll- 
ing legislation,  bringing  together  in  one  bill  diverse  subjects  with  a 
view  to  combine  in  the  support  of  the  entire  bill  the  advocates  of 
each  particular  provision  (People  vs.  Mahoney,  13  Mich.  494)  ;  to  pre- 
vent surprise  or  fraud  upon  the  liCgislature  or  the  people  by  smug- 
gling provisions  into  bills  of  which  the  title  gave  no  intimation,  and 
which  might,  therefore,  be  carelessly  and  unintentionally  adopted." 
Stat«  vs.  Henderson,  32  An.  780. 

Experience  has  demonstrated  that  the  rule  is  a  wise  one  and  that 
it  has  prevented  much  mischief  in  general  or  ordinary  legislation ; 
and  it  must  commend  itself  to  greater  favor  when  the  object  of  the 
act  is  to  disburse  the  revenues  of  the  State,  the  people's  money. 

Should  it  be  conceded  that  Act  61  was  intended  to  be  a  supple- 
ment to  or  an  amendment  of  a  general  appropriation  act,  it  would 
yet  be  unconstitutional  as  a  legislative  attempt  to  amend  two  dis- 
tinct appropriation  bills  by  one  act,  because  Act  51  proposes  to  ap- 
propriate revenues  of  1886,  covered  by  the  general  appropriation 
bill  of  1884,  and  it  also  disposes  of  revenues  of  1887,  covered  by 
Act  47  of  1886.  The  act  would  thus  embrace  two  objects,  neither  of 
which  is  expressed  in  the  title,  and  would  then  present  a  double 
violation  of  Article  29  of  the  Constitution,  which  is  also  invoked  by 
appellees  in  their  pleadings. 

As  the  purposes  contemplated  in  the  act  under  consideration  ap- 
12 
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pear  to  be  reasonable  and  equitable,  it  is  perhaps  to  be  regretted 
that  the  law  maker  in  dra\^ing  this  bill  did  not  comply  with  the  con- 
stitutional requirement,  as  he  did  in  several  other  appropriations 
made  at  the  same  session  of  the  General  Assembly,  embracing  ob- 
jects apparently  not  more  meritorious  than  each  of  the  four  separate 
and  distinct  purposes  which  were  carelessly  blended  together  in 
Act  51. 

But  our  plain  and  paramount  duty  is  to  obey  and  to  enforce  the 
Constitution,  in  the  face  of  which  all  other  considerations  must  yield, 
and  carry  no  weight. 

The  foregoing  reasons  lead  us  to  conclude,  without  making  any 
comments  as  to  the  correctness  of  the  views  of  the  learned  judge  of 
the  District  Court,  which  however  appear  very  doubtful,  that  ap- 
pellees are  entitled  to  a  decree  annulling  the  entire  act  and  cancel- 
ling the  warrants  issued  thereunder. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
amended  by  declaring  that  Act  No.  51  of  1888  is  unconstitutional, 
and  that  all  warrants  issued  under  its  authority  are  null  and  void ; 
and  that  as  thus  amended  said  judgment  be  affirmed  at  the  costs  of 
appellant  in  both  courts. 
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Thrrc  is  nothlnjr  in  the  Jurispriuh'iici'  <»f  tliis*  i^att-  which  prevents  the  surviving 
spouKc  from  dlnpoHing  of  hln  or  her  part  of  the  eonnnunity  property,  subject  to 
the  debts  unci  ehurgos  of  the  community. 

The  personal  cretUtor  of  either  can  subject  It  by  seizurt*  and  sale  to  the  pay- 
ment of  his  del)t.  subject  to  the  debts  of  the  c<»m!nunlty. 

The  death  of  citlier  spouse  terminatc>s  the  community  and  the  succession  is  seized 
of  one  undivided  half  of  the  community  propei-ty  absolntely.  The  law  fixes 
the  title  of  the  succession  to  the  property.  The  amount  of  community  debts 
can  not  determine  the  extent  of  the  title,  make  it  more  or  less  than  one-half  of 
tlie  proi)erty. 

The  surviviuK  spouse  receives  tlie  property  Ju»t  as  any  other  proprietor  reeelvea 
title  to  property  burdened  with  debts. 

It  is.  al>solute.  yet  it  may  be  divestetl  by  the  creditor  who  had  claims  upon  it, 
an<l  may  be  seized  and  sold  to  satisfy  the  same. 

The  law  provides  the  mode  for  the  settlement  and  liquidation  of  the  community, 
and  when  the  heirs  or  creditors  require  It  the  succession  must  be  administered. 

X(»  one  can  interfere  with  the  administration  of  the  succession  by  selling;  its 
property,  so  as  (o  take  it  away  from  the  control  of  the  administrator. 
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Th<*Kile  of  thf  wife's  <*oniniuiiUy  property  transfera  all  of  her  rights  and  Interests 
to  Haid  property.  The  purehaser.  however.  ae<|nlres  no  jrreater  right  to  said 
property  than  the  widow  in  eoniniunity  had  to  the  same.  It  passes  subject  to 
couiniunity  debts  and  the  right  of  the  creditors,  throngh  an  administrator,  to 
manage  the  same  for  the  payment  of  their  debts. 

Tile  property  must  be  left,  when  the  succession  Is  under  administration,wlth  thesuc- 
oeiision  effects,  until  final  settlement,  when  the puixrhaser  will  receive  the  prop- 
erty if  tlie  incumbrances  have  been  paid,  or  what  remains,  in  money.  If  it  has 
been  necessary  to  sell  the  property  to  pay  the  debts  of  the  community. 

A  PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche 
i  1    Beattie,  J. 


L.  P.  Caillouet  for  Plaintiff  and  Appellant. 


Knobloeh  &  Moore  for  the  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  F.  Hollander  &  Co.,  judgment  creditors  of  Mrs.  D. 
R.  LeBlanc,  the  surviving  widow  of  G.  Rosemond  LeBlanc,  issued  an 
execution  on  their  judgment,  seized  and  advertised  for  sale  the  un- 
divided  half  of  certain  real  estate  as  the  property  of  the  defendant 
in  execution. 

The  sale  was  arrested  by  an  injunction  taken  out  by  J.  Albert 
Webre.  In  the  petition  for  the  injunction  it  is  alleged  that  the 
plaintiff  in  injunction  is  a  creditor  of  the  succession  of  G.  R.  LeBlanc, 
who  died  in  1887,  in  the  sum  of  $500,  and  that  there  are  other 
creditors  of  the  succession  of  LeBlanc  and  of  the  community  which 
existed  between  him  and  the  surviving  widow,  and  that  there  are  no 
assets  to  meet  said  claims  except  the  property,  the  undivided  half 
of  which  was  under  seizure  and  about  to  be  sold  by  the  personal 
creditors  of  Mrs.  LeBlanc;  that  the  said  Mrs.  LeBlanc  is  not  the 
owner  of  the  undivided  half  of  said  property  by  an  absolute  and  in- 
defeasible title,  but  has  only  a  residuary  interest  therein,  dependent 
on  the  settlement  of  the  community;  that,  all  the  said  judgment 
creditor  can  seize  and  sell  is  the  right,  title  and  interest  in  and  to 
the  undivided  half  of  said  property;  that,  as  the  community  was 
greatly  involved,  the  sale  of  the  undivided  half  of  the  community 
property  to  pay  the  individual  debts  of  the  surviving  spouse  would 
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greatly  injure  and  depreciate  the  value  of  the  property ;  that  he  had 
applied  for  the  administration  of  the  succession  of  Le Blanc,  which 
was  pending,  awaiting  legal  dela3's,  before  his  final  appointment. 
The  application  to  administer  was  made  after  the  execution  issued 
on  the  judgment  and  the  seizure  of  the  property.  The  injunction 
issued  on  the  day  of  sale. 

The  defendants  in  injunction  filed  a  motion  to  dissolve  on  the  face 
of  the  papers,  "for  the  reason  that  plaintiff  is  without  any  warrant- 
of  law  so  far  as  disclosed  on  the  face  of  his  petition,  to  invoke  the 
equitable  writ  of  injunction. '^ 

This  motion  was  sustained  by  the  District  Judge,  and  from  a  judg- 
ment thereto  dissolving  the  injunction,  the  plaintiff  appealed. 

The  question  presented  is :  Has  the  surviving  wife  such  an  owner- 
ship in  the  undivided  and  unliquidated  community  property  that  it 
can  be  seized  and  sold  for  her  individual  debts? 

There  is  nothing  in  the  jurisprudence  of  this  State,  in  the  (^ode,  or 
the  decisions  of  the  courts,  to  prevent  the  surviving  spouse  from  dis- 
posing of  his  or  her  part  of  the  community  property,  subject  to  the 
debts  and  charges  of  the  community. 

Therefore,  the  individual  creditor  of  either  can  subject  it  by  seizure 
and  sale  to  the  pajinent  of  his  debt,  subject  of  course  to  the  debts  of 
the  community. 

After  the  death  of  the  husband  or  wife  the  community  is  termi- 
nated, and  the  surviving  spouse  and  the  heirs  of  the  deceased  each 
become  seized  of  one  undivided  half  of  the  property,  subject  to  the 
payment  of  the  debts.  The  law  fixes  the  title  to  the  comnmnity 
property  of  the  surviving  spouse.  It  is  ^n  absolute  and  indefeasible 
title  to  one -half  of  the  community  property.  This  title  can  be 
divested  by  the  creditor  of  the  community  in  the  manner  pointed  out 
by  law,  by  its  sale,  to  pay  debts  and  to  settle  the  cora^nunity.  The 
amount  of  the  debts  can  not  determine  the  extent  of  the  title,  make 
it  more  or  less  than  one -half.  The  surviving  spouse  receives  the 
property  just  as  any  other  proprietor  receives  title  burdened 
with  debts.  The  title  may  be  absolute  and  indefeasible,  yet  it  may 
be  divested  by  the  mortgage  creditor  by  seizure  and  sale  of  the  prop- 
erty, resting  on  it  when  he  acquired  it,  either  by  Inheritance  or  pur- 
chase. 

In  the  instant  case,  Mrs.  LeBlanc  is  the  owner  of  one -half  of  the 
community  property  acquired  during  her  marriage  with  her  deceased 


NEW  ORLEANS,  FEBRUARY,  1890.  181 

.1.  Albert  Wobro  vs.  P.  K.  Lorlo,  Sheriff,  et  uls. 

husband.  Gayle  vs.  Davie,  4  M.  653;  Hart  vs.  Toby,  1  R.  378;  Dick- 
sron  vs.  Dickson,  36  An.  453. 

As  stated  in  Dickson  vs.  Dickson,  referred  to,  '^  t^ie  widow  and 
heirs  take  the  estate  absolutely,  subject  to  the  debts  and  charges 
against  it,  and  all  that  is  meant  by  residuary  rights  is  that  the 
property  is  thus  encumbered.'' 

In  the  same  case  this  court  announced  these  propositions  as  having 
been  fully  recognized  by  our  jurisprudence,  and  said  ''in  either  case 
the  \\idow  and  heirs  can  mortgage  their  interest  in  said  property  if 
it  be  real  estate,  and  the  creditor  acquiring  such  mortgage  is  enti- 
tled, in  case  of  non-payment,  to  have  it  seized  and  sold  to  satisfy  his 
claim,  subject  to  be  expropriated  or  out  ranked  only  by  creditors 
of  the  community  and  of  the  succession  of  the  deceased  spouse,  and 
where  the  mortgage  was  recorded  anterior  to  his  own,  the  succession 
creditors,  however,  to  be  paid  out  of  succession  property." 

The  law  provides  the  mode  for  the  settlement  and  liquidation  of 
ihe  community,  and  where  the  heirs  or  creditors  require  it  the  suc- 
cession must  be  administered.  The  succession  of  LeBlanc  and  the 
community  owed  debts,  and  an  administration  of  the  same  was  neces- 
sary. Chap.  6,  Sec.  3,  Revised  Civil  Code;  Succession  of  Scott,  41 
An.  668. 

No  one  can  interfere  with  the  administration  of  the  succession  bj- 
i«elling  it*  property  and  taking  it  away  from  the  control  of  the  ad- 
ministrators. Sage  vs.  Price,  30  An.  93;  Colac  vs.  Florence,  31  An. 
493:   Durham  vs.  Williams,  32  An.  162. 

In  the  case  of  Dreyfous  vs.  Richardson  &  May,  33  An.  602,  we 
understand  that  the  injunction  was  sustained  so  as  to  prevent  the 
property  from  being  taken  from  the  possession  of  the  administrator. 

The  court  said : 

•'  Whether  the  holder  and  owner  of  such  claim  and  security,  how- 
ever legal  the  same  may  be,  can  proceed  via  executiva  and  have  the 
property  composing  the  security,  seized  and  sold,  while  the  succession, 
of  which  the  property  forms  part,  is  still  under  administration,  so  as 
to  strip  the  succession  representative  of  the  possession  to  which  he 
would  otherwise  be  entitled  for  the  liquidation  of  the  succession 
affairs.  The  law  negatives  the  question.  It  is  manifest  that  what 
the  heir  himself  could  not  do  his  transferee  or  creditor  can  not." 

And  to  the  same  effect  is  the  decision  in  the  case  of  Deblieux  &  Co. 
vs.  Hotard.     In  this  case  the  executor  answered  as  garnishee  that  he 


182  SUPREME  COURT  OF  LOUISIANA. 

.».  Albert  Welm?  vh.  P.  K.  Lorio,  rthfrfff,  et  al». 


^'  had  in  his  possession  property  and  effects  belonging  to  the  judg- 
ment debtor,  Hotard,  one  of  the  heirs."  The  motion  of  plaintiff  was 
that,  as  the  giumishee  had  answered  that  he  had  property  and  effects 
belonging  to  the  judgment  debtor,  '^  that  the  said  executor  be  ordered 
to  turn  over  into  the  hands  of  the  sheriff  all  the  property  rights  and 
credits  and  money  now  under  his  control  when  same  shall  become 
due,  and  that  same  be  applied  to  satisfy  as  far  as  it  may  the  writ  of 
fi. fa,  in  the  hands  of  said  sheriff  against  Joseph  Hotard."  ''It  is 
manifest,"  said  the  court,  ''that  until  said  succession  is  advertised 
and  its  debts  and  legacies  paid,  the  executor  can  not  be  compelled  to 
surrender  the  property  or  any  part  thereof."    31  An.  194. 

The  question  as  to  the  validity  of  the  seizure  by  garnishment  was 
not  raised.  In  the  instant  case,  from  what  we  have  said,  we  are  of 
the  opinion  that  the  seizure  was  legal  and  valid,  as  it  was  of  the  un- 
divided half  interest  of  Mrs.  LeBlanc  to  the  community  property, 
and  a  sale  of  the  same  under  the  seizure  would  transfer  all  of  her 
rights  and  interest  in  said  property  to  the  purchaser.  But  he  could 
acquire  no  greater  rights  than  Mrs.  LeBlanc  had  to  said  property. 
She  acquired  it  at  the  dissolution  of  the  community  subject  to  com- 
munity debts  and  the  right  of  the  creditor  to  settle  and  liquidate 
the  community. 

The  creditors  have  asserted  their  rights  by  an  application  to  ad- 
minister the  succession  of  Le  Blanc  and  the  community,  and  to 
settle  and  liquidate  the  same.  The  creditors  of  Mrs.  LeBlanc  can 
not  interfere  with  the  administration  by  taking  the  community  prop- 
erty from  the  administrator.  If  sold  it  must  be  left  in  the  succession 
under  the  control  of  the  administrator  until  final  settlement  and  the 
ascertainment  of  Mr.  LeBlanc's  interest,  either  in  money  or  property. 
The  purchaser  would  occupy  the  same  relation  to  the  community  as 
Mrs.  LeBlanc. 

The  creditors  through  an  administrator  administer  the  succession 
for  their  benefit.  He  is  their  agent  or  trustee.  If  the  community 
debts  are  paid  the  widow  will  receive  her  half  of  the  community 
property,  and  if  it  has  been  necessary  to  sell  the  same  to  pay  debt« 
she  will  receive  in  money  the  half  of  the  excess  of  the  proceeds  of 
sale  devoted  to  this  purpose. 

From  the  views  we  have  expressed  we  conclude  that  the  sale  of 
the  property  seized  in  this  case  should  be  proceeded  with,  but  the 
property  to  remain  with  the  succession  effects,  to  be  administered 
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according  to  law.  To  make  our  decree  the  more  explicit  we  find  it 
necessary  to  set  aside  the  decree  of  the  lower  court,  and  enter  such 
a  decree  as  will  conform  to  our  views.  It  is  therefore  ordered,  ad- 
judged and  decreed  that  the  judgment  appealed  from  be  avoided 
and  reversed;  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
injunction  herein  be  perpetuated  only  so  far  as  to  prohibit  the  de- 
fendant or  the  purchaser  at  the  judicial  sale  from  taking  the  propeHy 
under  seizure  from  the  control  or  possession  of  the  administrator  of 
the  succession  of  G.  Rosamond  LeBlanc,  the  same  to  remain  with  the 
succession  effects,  to  be  administered  according  to  law.  In  all  other 
respects  the  injunction  is  dissolved,  the  appellee  to  pay  costs  of 
appeal. 


No.  10.443. 
J.  K.  Small  vs.  Bertrand  Saloy. 

A  rejoilttr  transfer  of  tiharos  of  stock  will  roinaiu  undisturbed,  unless  sati.Hlaetory 
♦•vlcl«»ner  \»  udduceU  s^howing  that  it  was  conditional,  designed  to  serve  as 
collateral  or  pledge  to  secure  a  payment,  or  was  simulated  and  not  intended  to 
tranKfer  the  ownership. 

It  stands  until  demolished.    This  was  not  done  in  this  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J, 

Buck  J  DinkeUpiel  <&  Hart  for  Plaintiff  and  Appellee. 


Charles  Louque  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Berhudez,  C.  J.  The  plaintiff  seeks  to  be  recognized  as  the 
owner  of  twenty -six  shares  of  bank  stock  standing  in  defendant's 
name. 

The  allegation  is  that  the  stock  was  pledged  to  the  defendant  to 
secure  pa3rment  of  plaintiff's  note  for  $3,400,  as  is  shown  on  the  face 
of  the  note;  that  subsequently,  ''^for  reasons  of  convenience,^"  the 
stock  was  transf errea  to  defendant ;  that  interest  has  been  paid  on 
the  note  up  to  a  certain  time,  as  well  by  money  disbursed  by  plain- 


184  SUPRJJME  COURT  OF  LOUISIANA. 

.J.  K.  Miiull  v».  Bfrtrand  >aloy. 

tiff  as  by  dividends  received  on  the  stock  by  defendant  and  applied 
to  such  interest ;  that  plaintiff,  being  desirous  to  take  up  his  note, 
has  offered  to  pay  the  same  on  the  transfer  back  to  him  of  the  .stock, 
but  that  defendant  refuses  to  receive  payment  and  to  transfer  the 
stock. 

The  prayer  is  for  the  stock,  or  the  value  thereof,  less  the  amount 
of  the  note  and  interest. 

The  answer  is  a  denial  of  ownership  in  plaintiff,  and  an  averment 
of  title  in  defendant,  under  a  valid  and  absohite  transfer  by  plaintiff 
to  him. 

From  an  adverse  judgment  the  defendant  appealed. 

Since  the  case  was  submitted  the  defendant  died,  and  his  widow 
and  universal  legatee  made  herself  a  party. 

During  the  trial  below  exceptions  were  taken  by  defendant's  coun- 
sel to  several  rulings  of  the  District  Judge ;  but,  as  our  attention  was 
not  drawn  to  them,  and  it  would  be  unnecessary  to  pass  upon  them 
in  view  of  the  conclusion  which  we  have  reached,  we  will  not  notice 
them. 

The  record  shows  that  the  plaintiff,  being  indebted  to  the  defend- 
ant in  the  sum  of  $8,400,  executed  his  note  for  that  amount  on 
December  20,  1883,  payable  on  demand,  bearing  8  per  cent,  interest 
from  date,  to  his  own  order  and  by  him  endorsed,  for  value  received, 
with  the  stipulation  that  it  was  secured  by  pledge  of  the  twenty-six 
shares,  which  are  described  on  the  back,  and  that  in  case  of  non- 
payment, the  holder  would  have  authority  to  sell  the  security  and 
apply  the  proceeds  to  the  payment  of  the  note. 

Endorsements  show  that  interest  was  paid  on  June  20  and  on 
December  20,  1884. 

On  December  17,  1885,  it  appears  that  under  a  formal  power  of 
attorney,  one  Bier  transferred  the  stock  on  the  books  of  the  bank  in 
the  name  of  the  defendant. 

A  further  endorsement  on  the  note  shows  that  interest  was 
acknowledged  to  have  been  paid  on  it  on  the  20th  of  December, 
1886. 

It  also  appears  that  from  the  date  of  the  transfer  to  December  30, 
1887,  inclusive,  five  dividends,  each  for  $130,  were  paid  on  the 
stock  and  received  by  the  defendant. 

The  question  presented  is  simply :  whether  the  transfer  effected 
was  conditional  or  absolute. 
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There  is  nothing  on  its  face  to  show  that  it  was  effected  on  any 
contingency. 

Under  the  stipulation  expressed  in  the  note,  the  holder,  in  case  of 
non-payment,  could  have  sold  the  stock  and  applied  the  proceeds. 
On  the  day  of  the  transfer,  December  17,  1886,  the  note  was  due 
and  remained  unpaid  and  the  event  under  which  the  holder  could 
have  sold  had  happened.  He  did  not  sell,  but  on  that  day  an  agent 
of  plaintiff  made  the  transfer  to  the  defendant,  who,  it  would  seem, 
became  apprised  of  the  fact  shortly  after. 

From  plaintiff's  statement  the  transfer  was  authorized  by  him  in 
apprehension  of  a  suit  which  had  been  brought  against  him  and  to 
save  defendant  from  trouble  in  consequence  of  it. 

From  defendant's  testimony  it  results  that  the  transfer  was  made 
in  furtherance  of  a  previous  undertaking  with  plaintiff,  who,  acknowl- 
edging his  inability  to  pay  the  note,  had  proposed  to  defendant  to 
take  the  stock  in  payment,  the  latter  assenting,  the  stock  being 
then  worth  about  the  amount  of  the  debt. 

It  appears  that  it  was  after  the  transfer  had  taken  place  that  de- 
fendant credited  the  note  on  December  20,  1885,  with  interest  up  to 
that  date,  and  canceled  it  by  erasing  or  crossing  the  name  of  the 
drawer,  placing  back  the  note  in  his  bank  box  in  that  condition  as  a 
warning  of  its  worthlessness  to  his  heirs.  Defendant  says  that  he 
did  not  return  the  note  to  plaintiff  owing  to  his  absence  at  the  time 
in  the  country-. 

It  does  not  appear  that  plaintiff,  who  is  dealer  in  stock,  after  the 
transfer,  felt  any  uneasiness  about  the  note.  He  merely  inquired 
about  it,  and  on  being  answered  that  it  was  worthless,  rested  satisfied. 
It  is  only  some  two  years  and  a  half  after  the  transfer,  the  shares 
having  gone  up  considerably,  that  the  plaintiff  called  on  the  defend- 
ant for  a  transfer  back  to  him,  expressing  a  readiness  to  take  up  the 
not«,  without,  however,  making  any  tender  of  the  money. 

The  claim  has  the  characteristics  of  a  stale  demaad,  and  appears 
to  be  an  afterthought. 

The  seriousness  of  the  transfer,  which  is  patent  on  its  face,  cor- 
roborated by  defendant's  unequivocal  and  unimpeached  testimony, 
tmassailed  by  any  counter  letter  or  equivalent  proof,  has  not  been 
affected  by  it. 

An  examination  of  the  evidence  and  a  consideration  of  all  the  sur- 
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rounding  circamstances  lead  us  to  the  conclusion  that  the  case  is  with 
the  defendant.     Melior  est  conditio  possidentis. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  adjudged  that  plaintiff's  demand  be 
"ejected,  with  judgment  for  defendant,  recognizing  title  in  him  or 
hiH  estate  to  the  tw^enty-six  shares  of  the  Germania  National  Bank,^ 
old  No.  265,  transferred  on  the  17th  of  December,  1885,  and  that  thp 
plaintiff  pay  costs  in  both  courts. 


No.   10,506. 
The  State  of  Louisiana  vs.  Jake  Brownson. 

In  14  crlnilnal  prosecution,  evidoiice  to  show  m* hat  tlio  hccuscmI,  testifylnjf  in  Win 
own  behalf,  ha<l  Mtated  on  a  previous  trial  on  the  Aanio  charge,  in  which  the 
Jur>'  had  failed  to  ajtree,  is  irrelevant  and  inadmissible,  unless  It  be  to  prove  a 
confession  or  admission  of  ^uilt,  if  It  appears  that  the  defendant  did  not  testify 
at  all  on  the  second  trial  at  which  he  was  convicted. 

It  can  not  be  allowed  to  impejich  a  wltne««K  l>efow  he  has  been  heai*d,  and  under 
Act  2J>  of  18H6,  which  allow  s  an  accused  party  to  testify,  his  testimony  must  l)e 
weighed  and  considered  according  to  the  general  rules  of  evidence. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches, 
Piersonj  J. 

Walter  H.  Rogers,  Attorney  General,  and  D.  C\  Scarborottgh,  Dis- 
trict Attorney,  for  the  State,  Appellee. 


Jack  &  Dismukes  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

PocHH,  J.  Under  an  indictment  for  rape,  the  defendant  was  con- 
victed without  capital  punishment.  His  appeal  brings  up  for  dis- 
cussion two  bills  of  exception,  which  are  both  taken  to  the  rulings  of 
the  trial  judge  in  admitting  testimony  over  his  objections. 

I. 

It  appears  that  a  previous  trial  of  the  accused  on  the  same  charg:e 
had  resulted  in  a  mistrial,  and  that   on   the  first  trial  the   defendant 


NEW  ORLEANS,  MARCH,  1890.  187 

state  of  I>oui6tun:t  vh.  Jake  Hrownfton. 

had  offered  in  evidence,  with  a  view  of  showing  intimacy  between 
himself  and  the  prosecutrix,  a  certain  written  order  in  her  favor,  ex- 
ecuted by  himself,  addressed  to  a  country  storekeeper,  and 
calling  for  the  delivery  of  certain  merchandise  to  the  prosecu* 
trix  on  his  account.  In  connection  therewith  the  accused 
had  testified  with  the  view  of  showing  that  the  order  had 
been  drawn  by  himself  and  delivered  to  the  prosecutrix,  and  that  he 
had  subsequently  obtained  possession  of  the  same  from  the  store  •- 
keeper  on  whom  it  had  been  drawn. 

Now,  on  the  second  trial,  resulting  in  this  appeal,  while  the  Dis- 
trict Attorney  was  introducing  his  testimony  in  chief,  and  of  course 
before  the  accused  had  offered  the  order  or  any  other  evidence,  and 
above  all,  before  he  had  offered  to  testify,  the  State  was  allowed, 
over  the  objection  of  his  counsel,  to  prove,  by  a  witness  who  waa 
present  at  the  first  trial,  the  statements  which  the  accused  had  made 
in  connection  with  the  order  in  question. 

It  also  appears  that  the  accused  did  not  testify  at  all  on  the  second 
trial,  and  it  does  not  appear  that  he  ever  offered  the  order  in  evi- 
dence during  that  trial. 

The  District  Judge  rests  his  ruling  on  the  ground  that  the  testi- 
mony was  relevant  and  competent,  in  connection  with  other  testi- 
mony and  circumstances,  to  show  that  the  order  ha5  no  real  or 
genuine  existence,  but  that  it  had  been  manufactured  by  the 
prisoner  in  view,  and  for  the  purposes,  of  his  trial. 

We  can  not  agree  with  the  trial  judge. 

Had  the  order  been  offered  with  the  avowed  purpose  of  seeking 
any  advantage  therefrom,  and  had  the  accused  testified  on  the  point, 
as  he  had  done  on  the  first  trial,  it  would,  beyond  a  doubt,  have  been 
competent  for  the  State  to  have  attempted  to  rebut  the  effect  of  both 
the  order  and  of  the  testimony  of  the  prisoner. 

If  the  latter  had  testified  on  the  second  trial  it  would  have  been 
competent  to  contradict  him  or  weaken  his  testimony  by  proving  his 
statements  made  either  on  the  previous  trial  or  at  any  other  time 
or  place  on  the  same  subject  matter. 

Conceding  now  that  on  his  previous  trial  the  accused  had  had  re- 
course to  unfair  means  or  to  false  witnesses  to  meet  the  evidence  of- 
fered against  him,  we  fail  to  discover  any  law  or  authority  which 
would  justify  the  introduction  of  testimony  to  that  effect,  to  prove 
his  guUt  of  the  only  crime  with  which  he  was  charged.     And  while. 
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^e  recognize  the  right  of  the  State  to  introduce  in  evidence  any 
statement  previously  made  by  the  accused  tending  to  show  his  guilt 
under  the  indictment  against  him,  we  can  not  recognize  the  rele- 
vancy of  testimony  covering  statements  which  he  had  previously 
made  in  his  own  favor,  for  the  ptttpose  of  showing  by  other  testi- 
mony that  his  statements  were  untrue  and  false. 

Ah  the  accused  had  not  yet  testified,  and  as  in  such  matters  his 
testimony  when  given  must  **be  weighed  and  considered  according 
to  the  general  rules  of  evidence'*  (Act  29,  1886),  the  State  could 
not  be  allowed  to  impeach  his  testimony  before  he  had  been  heard. 
State  vs.  Chevalier,  36  An.  81. 

We  therefore  conclude  that  there  is  error  in  the  ruling  complained 
x>f  and  that  the  accused  must  have  been  injured  thereby. 

We  find  no  error  in  the  ruling  complained  of  in  the  other  bill  of 
exception  contained  in  the  record;  but  we  deem  it  unnecessarj'  to 
elaborate  our  views  on  the  subject. 

It  is  therefore  ordered  that  the  sentence  appealed  from  be  an- 
. nulled  and  reversed,  that  the  verdict  of  the  jury  be  quashed  and  set 
aside,  and  that  this  case  be  remanded  to  the  District  Court  for  further 
proceedings  according  to  law  and  according  to  the  views  herein 
expressed. 
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No.  10,280. 
Nkw  ORLEANS  Gas  Lkjht  (V)mpany  vs.  Thk  City  op  Nkw  Orleans 

ET  ALS. 

1.  \  tiun' fomract  iM'lwt'fn  a  iiuiiiifii)al  c-orixnatinn  ami  a  '.ras  <»r  otlu»r  ITirlUinj? 
(•nini>an\  for  a  Mipply  of  jfas  or  li><lit  for  sov<ral  yiars,  iloes  n(»»  tvulemT  the 
.•ontra<-lliiK  ot  a  (h'bt  within  tin-  scoik'  of  >«'f.  2iP>  of  the  Ki-vl}**'<l  siatiUos.  if  it 
apptaiv  that  thr  jras  or  lijjht  to  hv  furnislnMl  in  tho  futnro  is  to  Im-  jwiid  for  from 
month  to  month. 

•_'.  A  Mtipuhition  in  tin-  contract  by  which  thi'  city  ]>inas  hirsclf  to  muko  Hn  annual 
appropriation  out  of  her  current  revenues  in  an  amount  sutHc lent  to  cover  the 
pn.vJHionsoftlie  contract,  is  suftlcient  as  a  provision  to  meet  tlie  pecuniary 
lial.ility  to  he  thercl)y  incurrca  w  itliin  the  re«iuircnients  of  said  Sec.  244h  of  the 
Revised  Statutes?. 

:?.  In  the  absence  of  a  special  statutory  limitation  or  ivstriction,  the  power  Kivon 
t«»  tlie  City  of  New  Orhans  to  make  contracts  for  llKhtinj?  its  streets,  bindings, 
etc..  is  Murtlcient  to  autliori/c  a  ce»ntract  for  more  than  one  year  for  such 
enmnHKlily. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUi8,  J. 
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Buckj  Dinkelspiel  &  Hart  for  Plaintiff  and  Appellant. 


Forror,  Jonas  <&  KrutUchnitt  for  the  Louisiana  Electric  Light  and 
Power  Company,  Defendant  and  Appellee. 


Carletan  Hunt^  City  Attorney,  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

PocHK,  J.  Plaintiff  brings  this  suit  in  its  capacity  as  a  tax  payer 
for  the  purpose  of  setting  aside  a  contract  made  between  the  city 
and  the  Louisiana  Electric  Light  and  Power  Company,  in  May,  1887, 
to  light  the  city  with  electricity  for  four  years,  beginning  on  the  1st 
of  January,  1888.  The  grounds  of  attack,  to  be  considered  on  ap- 
peal, are  the  following: 

1.  That  the  contract  is  null  and  void,  because  it  violates  the  pro- 
hibition contained  in  Sec.  2448  of  the  Revised  Statutes,  which  pro- 
vides that  "the  police  juries  of  the  several  parishes,  and  the  con- 
stituted authorities  of  incorporated  towns  and  cities  in  this  State,. 
shall  not  hereafter  have  power  to  contract  any  debt  or  pecuniary 
liability  without  fully  providing  in  the  ordinance  creating  the  debt 
the  means  of  paying  the  principal  and  interest  of  the  debt  aa 
contracted." 

2.  That  the  City  of  New  Orleans  had  no  power  in  law  to  enter  into 
such  a  contract.  The  defence  is  practically  a  general  denial,  and  the 
judgment  on  appeal  rejected  plaintiff's  demand. 


A  statement  of  the  principal  features  of  the  contract  is  necenbary 
to  a  proper  understanding  of  the  grounds  of  attack. 

After  the  adoption  of  an  ordinance  on  the  subject  and  after  public 
advertisement  calling  for  sealed  proposals  to  light  certain  portions 
of  the  city,  therein  designated,  with  electricity  for  a  term  of  tive 
years,  and  the  lowest  bid  having  been  made  by  the  Louisiana  Elec- 
tric Light  and  Power  Company,  the  contract  was  executed  between 
the  city  and  that  corporation,  containing  numerous  stipulatiouH  not 
necessary  to  enumerate  in  this  opinion.     After  fixing  the  rates  to  be 
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paid  for  each  light  to  be  established  and  operated  under  the  contract, 
the  following  stipulation  was  agreed  upon : 

^'And  the  said  City  of  New  Orleans  hereby  binds  and  obligates 
itself  to  make  and  set  apart  in  its  budget  of  expenses  for  each  and 
•every  year  during  the  continuance  of  this  contract,  a  special  appro- 
priation, sufficient  in  amount  to  cover  the  provisions  of  this  contract, 
and  to  set  the  same  aside  and  to  dedicate  the  same  to  the  purposes 
aforesaid." 

It  would  seem  to  us  that  a  mere  comparison  of  the  language  just 
transcribed  within  the  terms  of  the  prohibition  contained  in  Sec- 
tion 2448  of  the  Revised  Statutes,  is  the  best  as  well  as  the  shortest 
argument  to  show  that  the  contract  under  discussion  does  not  fall 
within  the  scope  of  the  prohibition  contemplated  by  the  statute. 

There  is  no  stipulation  or  expression  either  in  the  contract  or  in  the 
ordinance  on  which  to  ground  the  contention  that  the  city  thereby 
intended  to  contract  a  debt. 

The  agreement  imports  no  absolute  and  binding  obligation  on  the 
part  of  the  city  to  pay  any  sum  of  money  for  a  consideration  pre- 
existing or  executed  on  the  part  of  the  obligee,  which  is  of  the  es- 
sence of  a  debt.  The  obligation  of  the  city  for  future  disbursements 
in  favor  of  the  company  is  conditioned  on  the  performance  on  the 
part  of  the  latter  of  its  part  of  the  contract,  a  fact  to  be  ascertained, 
nnder  the  terms  of  the  contract  itself,  from  month  to  month. 

Although  the  eventual  disbursements  to  be  made  by  the  city  may 
amount  to  several  hundred  thousand  dollars,  it  is  certainly  not  cor- 
rect to  argue  that  the  effect  of  the  contract  was  to  place  it  in  debt  to 
that  amount. 

If  under  the  terms  of  the  contract  the  company  furnishes  and 
operates  in  quality  and  quantity  the  lights  contemplated  and  agreed 
upon,  and  if  payments  are  made  therefor  by  the  city  from  month  to 
month,  as  stipulated  in  the  contract,  the  city  would  certainly  never 
be  in  debt  to  the  company.  Hence  we  conclude  that  no  indebted- 
ness was  contemplated  to  flow  from  or  was  created  by  the  contract. 

These  considerations  And  their  support  not  only  on  reason  and 
logic,  but  also  on  authority  derived  from  adjudications  of  courts  of 
last  resort.  Weston  vs.  Syracuse,  17  New  York  Reports  110;  Val- 
paraiso vs.  Gardiner,  7  An.  and  Eng.  Corporation  Cases  626. 

Of  course,  in  thus  contracting  the  citj^  incurred  pecuniary  liability, 
just  as  a  natural  person  becomes  liable  in  purchasing  goods  or  com- 
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modities,  or  in  securing  the  privilege  by  use  or  consumption  of  any 
needed  object,  thing  or  commodity.  And  the  liability  becomes  ex- 
igible from  month  to  month,  as  the  lights  contracted  for  are  shown 
to  have  been  furnished  and  operated  by  the  company.  But  the  very 
stipulation  which  creates  the  liability  is  in  itself  a  provision  of  the 
means  of  pa3ing  the  same. 

As  it  appears  from  the  stipulation  hereinabove  transcribed,  the  city 
obligates  itself  to  annually  provide  in  its  budget  the  means  of  dis- 
charging its  pecuniary  liability  under  the  contract  for  each  ensuing 
year. 

How  else  could  the  city  have  possibly  provided  for  the  means 
necessary  to  pay  for  its  annual  supply  of  gas  or  of  any  other  needed 
and  indispensable  commodity  but  out  of  its  annual  revenues  and  by 
means  of  a  budget  framed  in  accordance  with  the  positive  mandate 
of  the  law? 

We  know  of  no  other  mode,  and  we  have  been  referred  to  none. 
It  is  useless  to  refer  to,  or  to  analyze,  for  the  purpose  of  distinguish- 
ing the  difference  existing  in  the  decisions  quoted  by  plaintiff's 
counsel  on  this  point  of  the  case.  They  refer  to  bonds,  notes  and 
other  obligations,  evidences  of  indebtedness,  not  part,  but  clearly 
outside,  of  annual  expenditures  of  city  revenues  for  necessary  annual 
costs  of  municipal  governments.  They  can  have  no  possible  appli- 
cation to  a  ease  involving  a  contract  for  lighting  a  city,  and  the  mode 
of  paying  for  the  same.  Hence  we  feel  safe  to  conclude  that  the 
contract  under  discussion  is  not  amenable  to  the  prohibition  con- 
tained in  Sec.  2448  of  the   Revised  Statutes.     Cole  vs.  Shreveport, 

41  An. 

II. 

On  the  question  of  the  alleged  legal  incapacity  of  the  city  to  make 
the  contract  herein  assailed,  the  contention  seems  to  be  restricted  to 
its  want  of  power  to  make,  what  is  known  in  jurisprudence  as  a  time 
contract,  or  a  contract  for  its  supply  of  light  for  more  than  one  year. 

The  municipal  authority  to  contract  for  a  supply  of  light  is  derived 
from  the  charter  generally  designated  as  Act  No.  20  of  1882. 

Sec.  7  reads: 

"  The  council  shall  have  power,  and  it  shall  be  their  duty  to  pass 
such  ordinances,  and  to  see  to  their  faithful  execution,  as  may  be 
necessary  and  proper,  *  *  *  to  light  the  streets,  wharves,  land- 
ings and  public  squares.'' 
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That  clause  of  itself  contains  no  limitation  or  restriction  to  the 
power  therein  conferred  in  general  and  sweeping  terms.  But  the 
argument  is  that  the  restriction  is  to  be  found  in  Sees.  63  and  64  of 
the  charter.  The  first  of  these  sections  requires  the  council  to  meet 
in  December  of  Qach  year  for  the  purpose  of  levying  an  annual  and 
uniform  tax,  and  of  regulating  licenses. 

The  other  clause  has  reference  to  the  annual  budget  of  revenues- 
and  expenses,  and  prescribes  the  time  and  mode  of  making  and  pub- 
lishing the  same. 

It  is  clear  that  neither  can  be  fairly  construed  as  importing  or 
even  inferring  the  prohibition  contended  for  by  plaintiff's  counsel. 
It  is  evident  that  the  contract  under  discussion  was  framed  with 
special  reference  to  the  legal  requirements  contained  in  these  ver\' 
sections. 

By  entering  into  a  contract  for  more  than  one  year  for  a  com- 
modity or  other  supply,  the  City  Council  is  not  amenable  to  the 
charge  that  it  restricted  its  legislative  power. 

The  power  to  legislate  conferred  to  the  city  by  its  charter  has 
reference  to  its  authority  to  legislate  for  governmental  functions ,- 
such  as  passing  and  enforcing  ordinances  to  govern  itself  and  others,- 
under  what  is  known  as  its  police  power ;  and  it  is  distinct  from  the 
power  to  contract,  which  is  similar  in  its  effects  to  the  right  of  con- 
tracting as  exercised  by  natural  persons.  Hence  the  rules  of  law 
and  the  principles  settled  in  jurisprudence,  which  prohibit  municipal! 
corporations  from  legislating  future  restrictions  to  its  own  legislative 
pow^er,  are  not  applicable  to  a  time  contract  entered  into  by  such  a 
corporation. 

These  views  find  sanction  and  ample  support  from  the  numerous 
decisions  rendered  by  courts  of  last  resort  in  our  sister  States  on 
precisely  similar  questions.  See  Indianapolis  vs.  Gas  Light  Co.,  66- 
Ind.  396;  Weston  vs.  Syracuse,  17  New  York  110;  City  of  Valparaiso- 
vs.  Gardner,  97  Indiana  1 ;  Atlantic  Water  Works  vs  Atlantic  City,. 
15  Am.  &  Eng.  Cor.  Cri.  327. 

The  rule  as  established  by  jurisprudence  seems  to  be  that,  in  the 
absence  of  special  legislative  prohibition  or  restriction,  a  municipal 
corporation,  vested  with  a  general  power  to  make  a  contract  for  the 
supply  of  gas  or  any  other  commodity  has  the  right  to  make  it  ac- 
cording to  its  own  discretion  as  to  its  prudence  or  good  policy,  with- 
in the  limits  of  its  franchise,  including  the  power  to  make  it  for  more 
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than  one  year,  if  by  thus  contracting  it  believes  that  better  terms 
or  lower  rates  can  be  obtained. 

After  a  thorough  examination  of  our  legislation  on  the  subject,  and 
an  exhaustive  study  of  our  own  reports,  we  Und  no  law,  reason  or 
anthority  which  would  justify  us  in  removing  the  present  case  from 
the  effect  of  this  general  rule. 

Great  reliance  is  placed  by  plaintiff's  counsel  on  the  decision  in 
the  case  of  Garrison  vs.  City  of  Chicago,  7  Bissell,  p.  480,  in  which 
the  court  refused  to  enforce  a  time  contract  for  gas,  made  by  the 
City  of  Chicago.  But  the  law  governing  that  contract  aif ords  an 
easy  mode  of  distinguishing  the  leading  features  from  the  case  now 
ander  discussion. 

That  decision  was  considered  in  the  Indianapolis  case  herein 
quoted,  in  which  a  time  contract  for  gas  also  was  judicially  recog- 
nized as  legal.  We  can  make  no  better  answer  to  the  contention 
here  than  by  quoting  the  following  language  from  the  Supreme  Court 
of  Indiana:  "That  case,  relied  upon  by  the  appellant's  counsel,  does 
not  seem  to  us  to  support  their  views.  That  was  upon  a  contract 
made  by  the  gas  company  with  the  city  of  Chicago  to  furnish  the 
city  gas  for  ten  years.  At  the  time  that  the  contract  was  made 
*  *  '  the  charter  of  the  city  contained  a  provision  that  no  con- 
tract should  be  made  by  the  city  involving  any  expense,  unless  an 
appropriation  was  previously  made  to  meet  it ;  and  the  comptroller 
was  required  in  May  of  each  year  to  submit  an  estimate  of  the 
amount  necessary  to  defray  the  expenses  of  the  city  for  the  current 
fiscal  year.  No  such  appropriation  was  previously  made,  and  the 
court  puts  the  case  expressly  on  that  ground  in  the  following  words : 
"The  question  to  be  determined  is  whether  there  was  a  reasonable 
necessity  on  the  part  of  the  City  Council  to  Extend  the  contract  in 
controversy  here,  and  which  will  now  be  mentioned,  for  ten  years  of 
its  date,  there  being  no  appropriation  made  commensurate  with  the 
obligations  of  the  contract." 

We  note  the  warning,  by  way  of  argument  of  plaintiff's  counsel, 
against  the  danger  of  such  power  in  the  hands  of  a  city  council,  and 
of  the  imminent  abuse  of  the  same.  But  when  the  the  power  is  once 
flhown  to  exist  in  the  municipal  corporation,  courts  are  powerless  to 
regulate  its  exercise  or  to  dictate  what  particular  contract  should  or 
not  be  made  or  justified.  It  was  under  that  rule  that  this  court  de- 
13* 
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clined  to  examine  the  wisdom  or  reasonableness  of  the  contract 
assailed  in  the  recent  case  of  Conery  et  al.  vs.  New  Orleans  Water 
Works  Company  and  City  of  New  Orleans,  not  yet  reported. 

The  necessity  of  restrictions  to  the  contracting  power  of  municipal 
corporations  is  of  the  province  of  the  legislative,  and  not  of  the  judi- 
cial, department  of  the  State  government. 

Judgment  affirmed. 

48_J9l  No.   10,498. 

42    194 

^^?Ji^  Henry  L.  Lazarus  vs.  Arthur  McGuirk. 

1.  When  the  Constitution  vcHted  this  ('ourt  with  original  juriadiotion  in  cases  in 
volving  the  removal  of  judges  from  office,  the  grant  carried  with  it  all  the 
powers  necessarily  or  usually  incident  to  such  Jurisdiction,  including  those  to 
execute  Its  decrees  by  usual  process,  to  control,  to  regulate  and  restrain  such 
execution  in  proper  eases,  and  to  set  aside  and  annul  its  own  judgments  in  the 
cases  and  by  the  methods  provided  by  law. 

2.  Plaintiff  and  defendant  were  the  only  parties  to  the  judgment  attacked  and  the 
only  necessary  parties  to  this  action. 

3.  Prescription  against  the  action  of  nullity  for  fraud  only  runs  from  date  (if  dis- 
covery of  the  fraud. 

4.  The  rule  that  the  judgment  silences  all  defences  which  might  have  been  urged 
against  its  rendition  can  not  be  invoked  in  an  action  of  nullity  for  fraud  when 
the  fraud  alleged  consists  in  acts  of  the  party  which  prevented  his  adversary 
from  setting  up  his  defences. 

5.  The  grounds  of  fraud  specified  in  V.  P.  fi07  arc  illustrative  and  not  exclusive, 
and  the  jurisprudence  of  this  State  emancipates  the  terms  "fraud  and  ill  prac- 
tices" from  control  by  those  exiimples  and  vests  the  courts  with  discretion  to 
determine  what  kind  and  degree  of  fraud  and  ill  practice  should  vitiate  a 
judgment  according  to  the  principles  applied  to  such  matters  by  courts  of 
equity. 

6.  A  judgment  will  be  annulled  when  a  party,  having  good  defences  to  an  action, 
is  prevented  from  urging  them  by  the  acts,  promises  and  representations  of 
his  a<lversary,  in  wliUth  he  trust^'d,  and  by  reason  thereof,  a  judgment  has  been 
rendered  which  it  is  against  goo«l  eouvseience  to  execute, 

7.  From  the  allegations  of  the  petition,  which  are  to  be  taken  as  true,  it  does  not 
appear  that  the  defences  ebilmed,  or  the  agreements  and  understandings 
alleged  were  tainted  with  any  illegal  or  immoral  purposes  or  consideration: 
and  were  it  otherwise,  the  defendant  who  is  invoking  the  aid  of  the  court  to 
enforce  a  judgment  obtained  through  such  means  would  not  be  In  position  to 
object  to  allegation  and  proof  by  the  other  party  of  the  Illegal  and  Immoral 
foundation  thereof. 


A  PPLICATION  for  Injunction. 


Harry  H,  Hall  for  Plaintiff : 
1,     A  judgment  which  is  attacked  by  the  action  of  nullity  within  one  year  can  not 
be  pleaded  as  rejt  judU^afa  to  the  suit  for  nullity.    Kdwanls  vs.  Edwartls,  39  An. 
599:40  An.  HiW. 
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2.  Obligations  may  be  extinguished  by  remission.  C.  C.  21.30,  2199,  2201;  1  An.  t94: 
38  An.  302;  5  An.  &33;  6  An.  605. 

3.  I'rescrlptlon  against  the  action  of  nullity  for  fraud  only  runs  from  the  discovery 
of  the  fraud  complained  of.    C.  V.  613. 

4.  The  grounds  of  frand  speelficd  in  C.  P.  607  are  illustrative  and  not  exclusive, 
10  An.  19 ;  2  La.  1;19;  3  An.  646 ;  6  An.  799;  23  An.  147,  IS ;  1  R.  642 ;  11  An.  XiSi. 

5.  The  particulars  of  defence  need  not  be  disclosed.    11  An.  H4. 

6.  AJudgment  will  be  amended  where  by  reason  of  something  done  by  the  rtuceess- 
ful  party  the  unsuccessful  party  has  been  by  fraud  or  deception  prevented  from 
fully  exhibiting  his  case.  9617. 8.,  U.  8.  vs.  Throckmorton ;  Wells  on  Res  Adjudicata, 
8ce.  499;  20  Connecticut  544;  7  Illinois  .H85;  a  Maryland  Chan.  392;  1  Johnson's  X. 
Y.  Chan.  320;  2  Iowa  55;  Karl  of  Bandon  vs.  Becher,  3d  Clark  &  Fennelly's  House 

•of  Lords  Reports,  page  510;  4  Sawyer  51 ;  15  Hun.  170;  18  Chancery  Appeal  (L.  R.), 
Ochenbcin  vs.  Papelier;  12  N.  Y.,  Dobson  vs.  Pierce;  Holland  vs.  Trotter, 22 
Grattan :  Pierce  vs.  Olney,  20  Conn. ;  28  Conn.  555 ;  7  Cranch  336 ;  47  N.  H.  509 ;  Free 
man  on  Judgment,  paragraph  492;  sec  also  paragraph  4«)  and  note  2:  Read  vs. 
Harney,  23  Arkansas  44 ;  Kerr  on  Fraud  and  Mistake.  352:  High  on  Injunctions, 
paragraphs  181,  199,  200,  202.  203,  252. 


OirauU  Farrar  for  Defendant : 

Has  this  Court  Jurisdiction  to  entertain  this  suit  rtUiotiA'  mattuntr,  if  it  be  an 
original  proceeding?  Const.,  Arts.  81,  200. 
,  If  this  suit  is  not  an  original  suit,  but  Is  a  proceeding  in  the  suit  of  8tate  ex 
rei.  Attorney  General  vs.  Henry  L.  Lazarus,  Judge,  then  all  parties  to  that  suit 
must  be  made  parties  here.  15  An.  273,  Winn  vs.  Dickson;  23  An.  569,  Bell  vs. 
Slibernagel ;  26  An.  156,  Willis  vs.  Peet. 

The  right  of  action  is  based  upon  an  alleged  conspiracy  or  understanding, 
whereby  the  State  was  to  be  made  to  pay  Lazarus'  debt.  Gill  vs.  Williams,  12 
An.  219. 

Alleged  defences  set  up  In  the  petition  are  destructive  of  each  other,  c.  g.,  tha 
th«  amount  of  the  decree  was  excessive  and  unjust  as  to  Lazarus,  but  was  ap- 
proved by  himself  and  all  of  his  counsel  as  Just  against  his  co-defendant  in 
rule.    It  was  his  duty  to  the  State  to  set  up  defence  of  excess  of  amount.     ♦; 
Wall.  :«7. 

.\\\  matters  of  defence  that  might  have  been  and  ought  to  have  been  set  np  are 
rt»  mf Judicata. 

This  suit  is  virtually  a  prayer  for  a  new  trial,  made  more  than  six  Judicial  days 
after  Judgment.    1  Johnson  N.  Y.  Chancery,  320. 

The  only  consideration  or  cause  of  alleged  agreement  was  nudum  pactum. 
(a)  (See  3).  (b)  Article  1893  of  Civil  Code  requires  that  party  making  are- 
mission  "  shall  have  capacity  to  alienate." 

The  petition  discloses  no  cause  of  action  on  its  face.    The  alleged  fraud,  if 
any,  was  committed  by  Lazarus  himself  against  public  Justice. 
This  proceeding  is  a  stale  demand  and  is  barred  by  the  prescription  of  one 
year.    Authorities  in  brief. 


The  opinion  of  the  court  was  delivered  by 

Fennter,  J.     TThe  petitioner  invokes  the  exercise  of  our   original 
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jurisdiction  to  restrain,  by  injunction,  the  execution  of  a  judgment 
rendered  b}-  us  in  the  exercise  of  the  same  jurisdiction,  and  to  annul 
and  set  aside  the  same  judgment  on  the  ground  that  it  was  obtained 
through  fraud  and  ill  practice. 

Although  no  express  pleading  was  filed  to  that  effect,  our  jurisdic- 
tion to  entertain  such  a  cause  is  questioned  in  the  brief  of  defendant's 
counsel,  and  as  it  is  a  matter  of  which  we  may  and  must  take 
cognizance,  however  brought  to  our  attention,  we  will  first  consider 
it.  We  are  of  opinion  that  when  the  Constitution  conferred  upon 
this  court  original  jurisdiction  to  hear  and  decide  causes  involving 
the  removal  from  ofiice  of  inferior  judges,  it  conferred,  at  the  same 
time,  all  the  powers  necessarily  or  usually  incident  to  such  jurisdic- 
tion, including  the  powers  to  execute  our  decrees  by  the  writs 
provided  for  that  purpose,  to  control,  regulate  and  restrain  such 
execution  in  proper  cases,  and  to  annul  our  judgments  in  the  cases 
and  by  the  methods  provided  by  law. 

This  principle  is  expressly  declared  by  the  Code  of  Practice,  which 
announces:  *^A11  judges  possess  the  powers  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  though  the  same  be  not  ex- 
pressly given  by  law.*'     Art.  130. 

Neither  the  Constitution  nor  any  particular  law  confers  upon  this 
court  express  authority  to  issue  the  writ  of  fl.  fa.;  yet  we  issued  it 
when  called  on,  because  it  was  the  mode  provided  by  law  for  the 
execution  of  judgments  by  courts  of  original  jurisdiction. 

For  the  same  reason,  though  the  law  does  not  expressly  authorize 
us  to  issue  the  writ  of  injunction,  yet  as  it  is  the  legal  method  of  re- 
straining execution  by  the  courts  which  issued  it,  in  proper  cases,  we 
granted  our  order  for  the  writ. 

So,  as  the  law  authorizes  courts  of  original  jurisdiction  to  revise 
and  set  aside  their  own  definitive  judgments  in  an  action  of  nullity 
brought  on  proper  grounds,  we  may  entertain  such  an  action  to 
annul  a  judgment  rendered  by  us  in  the  exercise  of  original  juris- 
diction.    C.  P.  666,  604,  et  seq. 

All  these  proceedings  are  germane  and  ancillary  to  the  case  in 
which  our  original  judgment  was  rendered,  and  to  the  original  juris- 
diction vested  by  the  Constitution  and  exercised  therein. 

We,  therefore,  conclude  that  the  general  objection  to  our  jurisdic- 
tion is  not  good. 

The  defendant  has  filed  several  exceptions  to  the  action,  founded 
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in  law,  which  are  the  sole  matters  presently  submitted  for  determina- 
tion. 

For  the  understanding  and  decision  of  the  exceptions  it  will  be 
necessary,  first,  to  analyze  and  state  the  allegations  of  the  petition. 

Divested  of  unusual  and  unnecessary  prolixity,  these  are  substan- 
tially as  follows : 

1.  That  at  the  trial  in  this  court  of  the  cause  of  State  ex  rel.  At- 
torney Qeneral  vs.  Lazarus,  defendant  was  appointed  by  order  of 
the  court  to  act  as  stenographer  therein. 

2.  That  in  the  decree  rendered  in  said  cause,  petitioner  was  con- 
demned to  pay  all  costs. 

3.  That  after  rendition  of  said  decree,  defendant,  in  common  with 
the  sheriff  and  the  clerk  of  court,  voluntarily  and  expressly  remitted 
and  released  petitioner  from  all  liability  for  costs  due  to  them  re- 
spectively, which  remission  was  accepted  by  petitioner. 

4.  That  after  said  release,  defendant,  being  advised  that  the  State, 
as  plaintiff  in  said  cause,  was  primarily  liable  for  costs,  applied  to 
petitioner  to  approve  his  bill  of  costs,  which  was  done  by  petitioner's 
counsel  under  his  direction. 

5.  That  in  the  month  of  May,  1888  (omitting  reference  to  the  tirst 
discontinued  rule),  defendant  took  a  rule  upon  the  State  and  upon 
petitioner  to  show  cause  w^hy  his  bill,  already  approved  by  peti- 
tioner's counsel,  should  not  be  taxed  as  costs  in  the  sum  of  $8220, 
**and  execution  issued  accordingly." 

6.  That  on  receiving  notice  of  said  rule,  petitioner  called  on  de- 
fendant and  asked  him  whether  he  meant,  in  violation  of  his  release 
and  remission,  to  obtain  judgment  against  him,  petitioner,  for  his 
bill ;  that  defendant  then  disclaimed  any  such  purpose ;  reasserted 
the  remission ;  declared  that  the  sole  purpose  of  the  rule  was  to  have 
the  amount  of  his  bill  taxed  by  the  court  as  the  basis  for  an  applica- 
tion to  the  Legislature  for  relief  and  payment ;  further  declared  that 
plaintiff  was  made  a  party  pro  forma  under  the  advice  of  counsel  that 
he  was  a  necessary  party,  and  to  avoid  delays  and  postponement  of 
trial,  and  requested  him  not  to  appear  or  make  defence  to  the  rule. 

7.  That  acting  upon  defendant's  request,  and  relying  on  his  state- 
ments, petitioner  made  no  appearance  or  defence  to  the  rule,  and 
abstained  from  making  defences,  which,  if  interposed,  would  have 
defeated  the  same. 

8.  That  after  hearing,  this  court  rendered  its  decree  on  said  role, 
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rejecting  the  demand  against  the  State,  and  further  decreeing:  "  By 
reaBon  of  the  default  of  respondent  and  the  law  and  evidence  being 
in  favor  of  plaintiff  in  rule  and  against  respondent,  it  is  ordered  and 
decreed  that  the  amount  of  plaintiff's  demands  be  fixed  at  the  sum  of 
$3220.''  (We  amplify  the  allegations  of  the  petition  by  quoting  the 
language  of  our  decree  referred  to,  in  order  to  avoid  repetition.) 

9.  That  after  rendition  of  said  decree,  defendant,  time  and  again, 
repealed  the  assurance  that  he  had  released  petitioner  from  all  lia- 
bility for  his  said  costs,  and  devoted  himself  to  efforts  to  get  a  bill 
passed  through  the  Legislature  for  his  relief. 

10.  That  petitioner  trusted  and  confided  in  defendant's  statements; 
and  that  defendant  never  made  any  demand  on  him  for  pa>Tnent,  or 
attempted,  in  any  manner,  to  execute  the  decree  until  December  2, 
1889,  when  the  fl.  fa.,  now  complained  of,  was  issued. 

11.  That  petitioner's  inactivity  and  failure  to  defend  said  rule  were 
induced  by  the  aforesaid  fraudulent  conduct  and  representations  of 
defendant,  and  that,  but  for  the  same,  he  had  and  would  have  inter- 
posed valid  defences  thereto,  such  as: 

1.  The  remission  and  release  which  defendant  had  made  of  his 
claim. 

2.  That  the  claim  formed  no  part  of  the  costs  which,  as  defendant 
in  the  original  cause,  petitioner  was  condemned  to  pay,  but  arose  out 
of  a  contract  of  employment  (whatever  this  may  mean),  etc. 

3.  That  even  if  the  defendant's  claim  could  be  taxed  as  costs, 
then  petitioner  could,  in  no  event,  be  held  liable  for  more  than  the 
costs  of  taking  and  writing  out  the  testimony,  and  certainly  not  for 
costs  of  copies  made  for  the  use  of  members  of  the  court  and  for 
opposing  counsel,  as  well  as  for  counsel  of  petitioner. 

4.  That  the  bill  was  excessive,  so  far  as  petitioner  was  concerned, 
because  rendered  while  defendant  was  employed  on  regular  salary 
by  petitioner's  leading  counsel,  who  allowed  him  to  act  as  stenogra- 
pher in  said  cause  without  suspending  his  salary,  as  an  act  of 
friendship  to  petitioner. 

5.  That  he  had  other  good  and  valid  defences  which  he  would 
have  urged,  etc. 

We  will  consider  the  exceptions  interposed  by  defendant  in  the 

following  order : 

I. 

Want  of  Proper  Parties, — ^The  only  judgment  sought  to  be  annulled 

is  the  decree  rendered  on  the  rule  to  tax  costs.     The  petitiorers,  on 
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whose  relation  the  original  suit  was  brought,  were  discharged  from 
liability  for  costs  under  the  plain  terms  of  both  the  law  and  the  judg- 
ment. They  were  not  parties  to  the  rule,  and  have  no  interest, 
direct  or  indirect,  in  the  judgment  therein. 

So  far  as  the  State  is  concerned,  an  effort  was  made  to  make  her  a 
party  to  the  rule,  and  a  citation  was  served  on  the  Attorney  General, 
but  we  held  that  she  was  not  and  could  not  be  made  a  party,  never 
having  given  her  consent  thereto,  and  that  no  judgment  could  be 
rendered  against  her.  The  attempt  to  make  her  a  party  to  this  suit 
would  be  equally  vain,  and  it  is  manifest  that  she  has  not  the  slight- 
est interest  in  the  judgment  attacked. 

This  exception  has  no  merit. 

II. 

Prescription  of  One  Year. — Art.  613,  O.  P.,  declares:  **  When  a 
jud^^ent  has  been  obtained  through  fraud  on  the  part  of  the  plain- 
tiff '  *  '^  the  action  for  annulling  such  judgment  must  be 
brought  within  one  year  after  the  fraud  has  been  discovered.  *  *  '* 
In  this  case,  under  the  averments  of  the  petition,  the  fraudulent 
character  and  purpose  of  the  representations  of  defendant,  upon  the 
faith  of  which  petitioner  permitted  a  judgment  on  the  rule  to  go 
without  appearance  or  defence,  were  not  made  apparent  nor  dis- 
covered by  him  until,  in  violation  of  those  statements  and  repre- 
sentations, defendant  sought  to  execute  the  judgment.  Up  to  that 
moment,  if  the  allegations  be  true,  petitioner  regarded,  and  had  the 
right  to  regard,  the  judgment  as  being,  what  upon  its  face  it  purports 
to  be,  a  simple  fixing  of  the  total  value  of  plaintiff's  services  as  a 
basis  fifr  asking  relief  from  the  State,  but,  under  defendant's  repre- 
sentations and  agreements,  inoperative  against  petitioner.  It  was 
only  when  defendant  issued  the  fl.  fa,  that  petitioner  discovered  that 
the  representations  which  he  had  believed  to  be  true  were  false  and 
fraudulent.  Whether  fraud  of  this  kind  be  a  ground  for  annulling 
the  judgment  will  be  discussed  later,  but,  if  it  be,  the  plea  of  pre- 
scription is  certainly  untenable. 

III. 

Res  Judicata, — It  is  well  settled  that  the  judgment  sought  to  be 

aonnlled  can  not  be  pleaded  as  res  Judicata  to  the  action  of  nullity. 

Edwards    vs.   Edwards,   29    An.   599;     Anderson    vs.  Benham,   40 

An.  838. 

It  is  said,  however,  that  the  res  juAiicata  is  not  pleaded  as  against 
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the  defences  which  petitioner  might  have  pleaded  in  that  action. 
Bnt  the  action  is  based  on  the  ground  that  petitioner  was  prevented 
from  making  those  defences  by  the  fraud  of  defendant.  The  role 
that  the  judgment  silences  all  defences  which  might  have  been  urged 
against  its  rendition,  can  not  apply  to  such  a  ease. 

IV. 

No  Cause  of  Action, — It  is  claimed  in  a  separate  exception  that  the 
petition  amounts  to  nothing  more  than  a  motion  for  a  new  trial  made 
out  of  time.  The  two  exceptions  involve  the  same  principle  and 
may  be  considered  together. 

It  is  very  clear  that  this  is  not  a  motion  for  a  new  trial,  but  an 
action  of  nullity  both  in  form  and  substance.  Although  the  petition 
might  set  forth  grounds  amply  sufficient  for  a  new  trial  if  the  motion 
had  been  made  in  time,  that  would  not  suffice  to  maintain  the  action 
of  nullity,  and  we  must  determine  whether  the  petition  sets  forth 
sufficient  grounds  to  sustain  the  latter  action,  which  is  all  that  de- 
fendant can  require  under  either  exception. 

Art.  607,  C.  P.,  provides:  **A  definitive  judgment  may  be  annulled 
in  all  cases  where  it  appears  that  it  has  been  obtained  through  fraud 
or  other  ill  practices  on  the  part  of  the  party  in  whose  favor  it  was 
rendered,  as  if  he  had  obtained  the  same  by  bribing  the  judge  or  the 
witnesses,  or  by  producing  forged  documents,  or  by  denying  having 
received  the  payment  of  the  sum,  the  receipt  of  which  the  defend- 
ant had  lost  or  could  not  find  at  the  time,  but  has  found  since  the 
rendering  of  the  judgment.'^ 

If  the  **fraud  and  ill  practices"  referred  to  in  the  first  claitse  were 
confined  to  acts  of  the  kind  and  character  mentioned  in  the  subse- 
quent illustrations,  certainly  none  such  are  set  forth  in  plaintiff' r 
petition,  and  the  exception  of  no  cause  of  action  would  be  well  taken. 
But  this  court  has  repeatedly  given  a  broader  interpretation  to  the 
article.  In  an  early  case  the  court  held  that  the  examples  given 
were  not  limitative,  and  that  after  a  judgment  had  been  obtained  by 
which  a  party  will  sustain  real  injury  and  which  can  not  be  remedied 
by  appeal,  he  may  obtain  relief  by  action  of  nullity. 

"Where  the  case  presents  facts  on  which,  in  the  other  States  of 
this  Union,  a  court  of  equity  would  interfere."  Chinn  vs.  Murry,  1 
Rob.  523. 

The  same  interpretation  has  been  frequently  reaffirmed.     Norris 
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VB.  Fristoe,  3  An.  646;  Swain  vs.  Sampson,  6  An.  799;  Perry  vs.  Rue, 
31  An.  287. 

These  authorities  emancipate  the  terms  '^ fraud  and  ill  practices'' 
from  control  by  the  illustrative  examples  g^iven,  and  vest  the  courts 
with  wide  discretion  to  determine  what  kinds  and  degrees  of  ^^  fraud 
and  ill  practices  "  should  vitiate  a  judgment,  and  they  open  to  us  the 
books  of  equity  jurisprudence  in  other  States  as  aids  and  guides  in 
deciding  such  questions.  It  would  be  unfortunate  if  it  were  other- 
wise. Fraud  vitiates  everything,  and  whatever  Protean  shape  it 
may  assume,  justice  should  be  left  free  to  meet  and  thwart  it. 

We  think  the  allegations  of  plaintiff's  petition  make  out  a  case 
clearly  within  the  recognized  principles  upon  which  equity  will  annul 
judgments  at  law.     The  authorities  on  the  subject  are  very  numerous. 

While  it  is  undoubtedly  the  general  rule  that  parties  will  not  be 
allowed  to  attack  a  judgment  in  order  to  let  in  defences  which  were 
known  and  open  to  him  at  the  trial,  yet,  in  the  language  of  the 
United  States  Supreme  Court  **  there  is  an  almitted  exception  to 
this  general  rule  in  cases  where,  by  reason  of  something  done  by  the 
succeseful  party  to  a  suit,  there  was  in  fact  no  adversary,  trial  or 
decision  of  the  issue  in  the  case ;  where  the  unsucceHsful  party  has 
been  prevented  from  exhibiting  fully  his  case  by  fraud  or  deception 
practised  on  him  by  his  opponent."  U.  S.  vs.  Throckmorton,  98  U.  S. ; 
Ins.  Co.  vs.  Hodgson,  7  Cr.  335. 

Mr.  High,  in  his  work  on  injunctions,  lays  down  the  doctrine  in 
terms  fully  applicable  to  this  case : 

'*  Fraudulent  conduct  and  deceitful  representations  upon  the  part 
of  plaintiff  in  an  action  at  law,  by  means  of  which  defendant,  having 
a  meritorious  defence,  is  prevented  from  interposing  it,  afford  fre- 
quent ground  for  application  for  the  aid  of  an  injunction  to  restrain 
the  enforcement  of  judgment  thus  fraudulently  obtained.  The  gen- 
eral rule  upon  this  subject  is  well  defined  and  clearly  eHtablished, 
both  upon  principle  and  authority,  and  whenever,  by  reason  of 
plaintifPs  frandulent  conduct  or  representations  to  defendant  con- 
cerning the  nature  and  objects  of  the  action  or  the  purpose  of  the 
judgment,  or  the  prosecution  of  the  cause,  defendant  in  the  action 
havmg  a  good  defence  upon  the  merits  is  lulled  into  security,  so  that 
he  fails  to  interpose  his  defence,  he  is  entitled  to  the  aid  of  equity  to 
prevent  the  plaintifiF  from  reaping  the  benefit  of  a  judgment  thus 
fraudulently  obtained ;  the  relief  is  allowed  in  such  case  upon  the. 
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ground  that  when,  by  mistake  or  fraud,  one  h^^  gained  an  unfair  ad> 
vantage  in  proreedings  at  law.  which  will  op*erate  to  make  the  conrt 
of  law  an  instrum*=-nt  of  injustice,  equity  »iD  interfere  to  prevent 
him  from  reaping  the  benefit  of  thf^  advantage  thus  imppoj^eriy* 
gain*-d.''  High  on  Iniunctionh,  Sees.  199.  202-3.  232^  Freeman  on 
Judgmenl8.  Sees.  4^<2.  4J^f^:  Kerr  on  Fraud,  p.  ^^2:  Wells'  f;o«  Adju- 
dicaUi.  Sec 8.  4i)9.  AH'). 

Th*'  (,'onn^^cticut  Supreme  Court  aavM  ••  It  i^  well  hetiled  tliat  this 
juriftdiction  will  be  exercised  whenever  a  party  having  a  g«.«»d  defence 
to  an  action  at  law  has  had  no  opportunity  to  make  it.  or  has  been 
prevented  from  making  it  by  the  fraud  or  improper  man:igement  of 
the  other  party,  and  by  reai^on  thereof  a  judgment  has  been  obtained 
whicJi  it  18  against  conscience  to  enforce."  Pierce  vs.  Olney,  20 
Conn.  554. 

The  principle  ih  extended  to  cai>es  where  the  party's  failing  to  de- 
fend was  induced  by  his  reliance  on  promises  and  agreements  of  his 
adversary,  the  court  raying:  **  If  the  complainant  was  too  confid- 
ing, it  is  not  for  the  party  who  has  betrayed  that  confidence  to  re- 
proach him  with  it  or  take  advantage  of  it.'^  Weirich  vs.  DeZoga,  2 
Gil.  (111.)  388. 

The  case  is  not  different  if  the  agreement  or  promise,  which  in 
duced  the  defendant  to  abstain  from  defence,  affected  only  the  effect 
or  execution  to  be  given  to  the  judgment.  The  Supreme  Court  of 
Maryland  held  that  a  violation  of  such  an  agreement,  by  giving  the 
judgment  a  different  effect  or  execution,  would  justify  relief.  Kent 
vs.  Ricards,  3d  Md.  Chy.  396. 

Applying  these  principles  to  the  case  presented  by  the  plaintiff's 
petition,  taken  as  true,  we  find  that  it  possesses  the  following  ingre- 
dients : 

1 .  That  it  is  a  judgment  which  it  is  against  good  eonseienee  to 
execute. 

2.  That  the  party  had  good  defences  to  the  judgment. 

3.  That  he  was  induced  to  abstain  from  presenting  those  defences 
by  the  acts  and  promises  of  his  adversary-. 

4.  That  by  reason  of  his  confidence  in  those  representations  and 
promises,  the  judgment  was  obtained  without  any  real  adversary, 
trial  or  decision  of  the  issues. 

6.  That  the  party  has  been  guilty  of  no  laches  except  in  relying  on 
the  assurances  and  promises  of  his  adyer8ar>%  and  that  the  latter 
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can  not  impute  such  confidence  as  laches,  or  take  advantage  of  it. 
For  these  reasons  we  think  the  exception  can  not  be  maintained. 


Finally  the  defendant  excepts  that,  even  if  the  cause  of  action  were 
otherwise  sufficient,  plaintiff's  petition  sets  forth,  as  a  ground  for  re- 
lief, an  unlawful  agreement  between  plaintiff  and  defendant  to  have 
the  State  mulcted  for  costs  for  which  it  was  not  legally  liable,  and 
which  was  contra  bono8  mores.  We  can  discover  no  such  agreement 
propounded,  directly  or  indirectly,  in  the  petition.  It  is  true  plaintiff 
was  informed  that  the  object  of  the  rule  was  to  have  the  amount  of 
his  bill  taxed  by  the  court  as  a  basis  for  an  application  to  the  Legis- 
lature for  relief  and  payment.  Was  there  anything  wrong  or  un- 
lawful in  such  a  proceeding?  We  ourselves  said  in  our  opinion: 
''We  are  far  from  holding  that  the  State  is  not,  in  law  and  justice, 
bound  to  pay  plaintiff  for  his  valuable  services  and  necessary  labor, 
done  in  a  litigation  provoked  and  carried  on  in  the  State's  own  in- 
terest, and  by  constitutional  direction,  in  case  his  primary  recourse 
against  the  defendant  shall  prove  unavailing.  On  the  contrary,  we 
consider  it  her  unquestionable  duty  to  provide  such  payment." 

And  what  safer,  juster  or  fairer  basis  for  such  relief  could  be  laid 
than  in  a  taxing  of  the  value  of  the  services  by  this  court  contradic- 
torily with  the  Attorney  General  of  the  State?  We  can  discover 
nothing  illegal  or  immoral  in  such  a  purpose  or  in  the  methods  of 
prosecuting  it.  But  it  is  said  that  plaintiff  combined  with  the 
defendant  to  procure  from  the  court  a  taxing  of  plaintiff,  the  latter' s 
bill  at  the  full  amount  claimed,  by  approving  same,  and  thus  to 
furnish  a  basis  for  a  claim  against  the  State,  which  he  now  declares 
to  be  excessive. 

We  do  not  find  in  the  petition  any  allegation  that  the  bill  of 
defendant  for  the  total  value  of  his  services  is  excessive.  The 
plaintiff  simply  declares  that  it  was  excessive  as  a  legal  claim  against 
kimy  because  he  shows  that  a  large  portion  thereof  was  for  services 
in  furnishing  copies  of  the  testimony  daily  to  each  member  of  this 
court  and  to  counsel  on  both  sides,  for  which  work  he  could  not  be 
held,  though  it  might  form  an  equitable  charge  against  the  State  as 
done  to  advance  the  convenience  of  her  officers. 

Moreover,  it  does  not  appear  on  the  petition  that  the  approval  of 
defendant's  bill  by  plaintiff  had  any  connection  with,  or  was  any 
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part  of  the  consideration  of,  the  understandings  between  the  parties. 
The  remission  alleged  occurred  long  before  the  bill  was  approved, 
and  was  itself  a  sufficient  and  complete  defence,  if  proved. 

If  plaintilT  lent  his  sanction  to  a  bill  excessive  even  as  against  the 
State,  no  ill  motive  can  be  inferred,  since  the  bill  was  also  approved 
by  the  distinguished  counsel  for  the  petitioners. 

Finally,  considering  that,  in  the  present  attitude  of  the  case,  the 
allegations  of  the  petition  stand  as  admitted  to  be  true  for  the  pur- 
poses of  the  exception,  we  doubt  whether  it  lies  in  defendant's 
mouth  to  urge  sdch  an  objection,  even  if  it  were  founded.  He  is  him  - 
self  invoking  the  process  of  this  court  to  aid  him  in  enforcing  a  judg- 
ment which,  under  the  suggestion  of  this  exception,  must  be  treated 
as  having  been  obtained  by  fraud  and  for  an  immoral  and  unlawful 
purpose,  to  which  he  was  himself  a  party.  Thus  where  a  party  sues 
to  enforce  an  illegal  or  immoral  contract,  the  rule,  nemo  allegans  9uam 
turpitudinem  audiendns  est,  finds  a  well  recognized  exception  and  the 
party  sued  is  permitted  to  set  up  the  unlawful  or  immoral  considera- 
tion, even  though  a  party  to  it,  in  order  to  save  the  court  from  the 
necessity  of  enforcing  such  a  tainted  contract.  Hertz  vs.  Hilder,  10 
An.  199:  Gil  vs.  Williams,  12  An.  219. 

We  see  no  reason  why  the  same  principle  should  not  apply  here. 

We  deem  it  proper  to  observe,  in  conclusion,  that  the  several  ex- 
ceptions have  been  decided,  as  they  were  submitted,  on  the  face  of 
the  papers.  As  some  of  them  involve  matters  in  pais,  on  which  the 
evidence  may  contradict  the  judicial  allegations,  our  decision  is  with- 
out prejudice  to  the  right  of  defendant  to  renew  such  defences  on 
the  merits. 

It  is  therefore  adjudged  and  decreed  that  the  exceptions  be  over- 
jpuled  at  defendant's  cost. 

No    10,547. 

Succession   op  William  Ball,  Heirs  of  Immer  Ball,  vs.  Mrs. 

J.  M.  Ball  and  C.  W.  Ball,  Execittors. 

No.  10,548. 

Succession   of  William   Ball,  Mrs.  Sarah   I.  Ball   etv  al.  V8. 

Mrs.  Julia  M.  Ball  bt  al. 

1.  It  la  too  luto,  after  a  ciiso  Ihih  bavn  t:ikc'u  up,  the  intcrvMition  n»a<l  without 
objection  as  part  of  the  phMl(l^nK^*,  and  the  c'vUlonce  heard  and  i'oiK'UuU*d,  for  a 
party  to  objeet  to  havin^f  tho  hit4>rvf>ntion  paHsod  upon  for  want  of  iswuc*  joineil 
thereon* 
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1.   Ill  un  action  by  forced  heirs  for  reduction  of  donations,  the  disposable  quantum 

i.H  calculated  exclusively  upon  the  conditions  existing  at  the  death  of  the 

4tcujtu. 
/>.    I(  the  debts  due  at  the  death  exceed  the  value  of  the  property  found  in  the 

liuceession.  there  can  be  no  disposable  portion  for  the  satisfaction  of  legacies ; 

and  no  subsequent  changes  however  operated,  whether  by  increment  in  value 

of  the  property,  or  by  extinguishment  of  debts,  can  affect  the  case. 
4.    Tbe  demand  for  reduction  can  be  urged  by  forced  heirs  alone ;  executors,  as 

Midi,  can  not  be  heard  to  champion  their  rights. 
i.    All  the  matters  at  Issue  being  dependent  on  the  determination  of  the  demand 

for  reduction  by  the  forced  heirs,  they  will  not  be  passed  on  until  after  such 

dHemilnation. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  West  Feliciana. 
Semple,  J. 


/?.  (\  Wickliffe  and  8.  McC,  Lawrason  for  the  Executors,  Appellants. 


W.  W.  Leake  for  the  Opponents,  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  These  cases  were  argued  and  submitted  together,  and 
although  not  expressly  consolidated,  the  view  we  take  of  them 
renders  it  proper  to  include  them  in  one  decision- 

Dr.  William  Ball  died  in  1886,  leaving  a  wife  and  six  children.  His 
estate  was  entirely  community,  and  his  children  were  his  forced 
heirs.  He  left  a  will  and  appointed  his  wife  and  his  son,  Chas.  W. 
BaU,  as  executors,  who  qualified  and  administered  as  such,  and  who 
filed  a  first  provisional  account  in  1881,  which  was  duly  homologated. 

The  will  contained  a  legacy  in  favor  of  the  decedent's  brother, 
Immer  W.  Ball,  which,  however,  the  executor  considered  and  treated 
*B  of  none  effect,  and  no  claim.was  advanced  in  support  thereof  by 
the  legatee  during  his  lifetime.  In  the  meanwhile  the  executors 
Mem  to  have  dealt  with  the  estate  as  the  property  of  the  widow  and 
children,  and  so  administered  and  cultivated  it,  settling  with  credit- 
on,  and  paying  off  all  debts  under  compromises  made  with  them. 

In  1886  the  heirs  of  Immer  W.  Ball  for  the  first  time  appeared  in 
oonrt,  asserting  the  legacy  to  their  father  and  demanding  that  the 
executors  should  file  a  full  account  of  their  administration  within  a 
fixed  delay,  or  in  default  thereof  be  condemned  to  pay  to  them  the 
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amount  of  Baid  legacy.  The  execators  resisted  on  the  sole  ground 
that,  under  the  terms  of  the  will,  the  legacy  was  not  due  and  paya- 
ble. Judgment  went  against  the  executors  in  the  lower  court  and 
was  afSrmed  by  this  court.     Ball  et  al.  vs.  Executors,  40  An.  284. 

On  the  filing  of  our  decree  in  the  lower  court  the  executors  forth- 
with filed  a  provisional  account,  which  was  opposed,  on  various 
grounds,  by  the  legatees,  and  the  judgment  on  that  opposition,  from 
which  all  parties  appeal,  is  the  matter  involved  in  the  Record  No. 
10,547, 

After  that  judgment  and  pending  the  suspensive  appeal  therefrom^ 
the  legatees  obtained  an  order  commanding  the  executors  to  file  a 
final  account,  which  was  done. 

In  that  account  they  make  a  statement  of  assets  and  expenses^ 
and  propose  to  turn  over  the  property  and  funds  to  the  widow  and 
heirs  of  the  decedent,  and  add  that  the  legatees  "  are  not  placed  on 
the  account  for  the  reason  that  to  pay  the  legacy  in  favor  of  Dr. 
Immer  W.  Ball,  or  any  part  thereof,  would  infringe  on  the  legitime  of 
the  heirs  of  Wm.  Ball.'* 

The  legatees  filed  an  opposition  to  this  account,  in  which  they  ob- 
jected to  numerous  items  and  also  demanded  that  their  legacy  should 
be  placed  on  the  account  and  paid. 

On  the  day  fixed  for  the  trial  of  this  opposition  the  forced  heirs  of 
William  Ball  filed  an  intervention,  in  which  they  join  the  executors 
in  praying  for  the  homologation  of  their  account,  and  for  a  judgment 
reducing  the  legacy  in  favor  of  Immer  W.  Ball  to  the  disposable  por- 
tion, which  they  aver  is  nil,  because  at  the  death  of  Wm.  Ball  his 
succession  was  insolvent. 

Citation  was  waived  and  service  accepted  by  opponents  of  the 
petition  of  intervention. 

From  a  bill  of  exceptions  signed  by  the  judge  it  appears  that  when 
the  case  was  taken  up  the  intervention  was  read  as  part  of  the  plead- 
ings without  objection,  that  the  evidence  was  taken  and  closed,  and 
that  it  was  only  when  the  case  was  about  to  be  submitted  that  coun- 
sel for  opponents  objected  to  the  court's  considering  the  interven- 
tion, for  the  reason  that  it  had  not  been  put  at  issue.  The  judge 
sustained  this  objection  and  rendered  judgment  ignoring  the  inter- 
vention. 

The  judgment  is  the  subject  of  the  second  appeal,  now  under  con- 
sideration, No.  10,648. 
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We  think  the  judge  erred  in  declining  to  pass  on  the  intervention 
under  the  circumstances  of  this  case.  The  objection  of  opponents, 
however  sound,  if  timely  urged,  came  too  late.  A  similar  question 
has  already  been  passed  upon  by  this  court  in  a  decision  from  which 
we  quote:  "On  the  trial  of  the  cause,  the  plaintiff  objected  to  the 
right  of  intervenor  to  have  his  intervention  passed  upon  for  want  of 
an  issue  joined  upon  the  same.  We  think  this  objection  was  ill  taken. 
Art.  393  of  the  Code  of  Practice  certainly  contemplates  an  issue  upon 
an  intervention.  ♦  *  *  But  the  plaintiff  has  chosen  to  go  to  trial 
without  answering.  His  objection  was  only  made  after  the  evidence 
and  argument  were  closed.  There  is  no  suggestion  that  he  was  ig- 
norant, before  going  to  trial,  of  the  existence  of  this  intervention  in 
the  record."     McCoy  vs.  Sanson,  13  An.  456. 

In  this  intervention  the  forced  heirs  of  William  Ball  have  exercised 
the  right  guaranteed  to  them  by  law  of  protecting  their  legitime  from 
infringement,  by  demanding  the  reduction,  within  the  disposable 
qnantum  of  their  ancestor's  estate,  of  the  legacies  contained  in  his 
last  will. 

It  is  elementary  that,  in  calculating  the  disposable  quantum,  refer- 
ence is  had  exclusively  to  the  conditions  existing  at  the  moment  of 
the  ancestor's  death,  to  the  value  of  the  property  at  that  time  and  to 
the  debts  then  due  by  him.  If  the  amount  of  the  debts  due  at  the 
death  exceeds  the  value  of  the  property  found  in  his  estate,  there 
can  be  no  disposable  left  for  the  satisfaction  of  legacies.  No  subse- 
quent changes  in  the  conditions,  however  operated,  whether  by  in- 
crement in  value  of  the  property  or  by  prescription  or  other  ex- 
tinguishment of  debts,  can  affect  the*  case. 

All  the  commentators  agree  on  this.  See  Baudry,  La  Cantiniere, 
Monrlon  and  Marcade  on  Arts.  920  et  aequentes  of  the  French  Code, 
corresponding  to  Arts.  1502  et  aeq.  of  our  Code. 

If  the  estate  of  William  Ball  was  insolvent  at  the  moment  of  his 
death,  his  forced  heirs  have  the  right  to  require  a  reduction  of  the 
legacy  in  favor  of  Immer  W.  Ball  to  its  full  extent,  and  the  oppo- 
nents would  be  left  with  no  interest  in  or  claim  against  the  estate, 
and  with  no  standing  in  court  to  meddle  in  its  administration. 

Our  judgment  in  40th  An.,  sustaining  the  validity  of  their  legacy 
under  the  terms  of  the  will,  has  no  bearing  as  res  adjudicata  upon  the 
present  issue    of    reduction,  which   concedes  the  validity    of    the 
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legacy,  but  denies  its  right  to  satisfaction  out  of  the  estate  because 
•exceeding  the  disposable  portion. 

The  right  of  reduction  appertains  exclusively  to  the  forced  heirs, 
and  the  action  therefor  can  be  brought  only  by  them  or  their  heirs 
or  assigns.  It  did  not  lie  in  the  mouth  of  the  executors,  as  such,  to 
raise  such  questions.  As  to  them  the  legacy  was  valid  until  attacked 
and  reduced  by  the  forced  heirs.  Even  if  we  should  consider  the 
fact  that  one  of  the  ^ecutors  was  himself  a  forced  heir,  as  support- 
ing his  claim  of  reduction  urged  in  his  executor's  account,  it  could 
only  operate  to  the  extent  of  his  own  interest. 

Therefore  the  demand  for  reduction  can  only  be  considered  under 
the  intervention.  We  find  evidence  in  the  record  going  to  sustain 
the  demand  of  interveners  by  showing  the  insolvency  of  Wm.  Ball's 
estate  at  the  time  of  his  death,  but  as  the  opponents  offered  no  evi- 
dence on  this  issue,  and  as  they,  perhaps,  relied  on  their  objection  to 
the  intervention  which  was  sustained  by  the  judge  a  quOj  we  do  not 
feel  inclined  to  shut  them  off  from  the  opportunity  of  adducing  evi- 
dence on  this  point,  if  they  have  any. 

We  shall,  therefore,  remand  the  ease  for  the  purpose  of  a  new 
trial  upon  the  intervention. 

It  is  apparent  that  this  issue  involves  the  whole  rights  of  oppo  - 
nents  in  both  the  appeals  before  us. 

If  the  demand  of  the  intervening  forced  heirs  shall  be  sustained, 
the  opponents  pass  out  of  the  case. 

The  questions  of  law  and  fact  involved  in  the  accounts  are  intri- 
cate and  difficult,  resulting  from  the  peculiar  circumstances  of  the 
case,  inducing  an  irregularity  of  administration  and  giving  rise  to 
confiictin^  considerations  of  equity  and  law. 

We  deem  it  best  to  reverse  both  judgments  and  to  remand  the 
cases  to  be  retried  together  upon  all  the  issues. 

It  is  therefore  ordered  and  decreed  that  the  judgments  in  both 
cases  be  avoided  and  reversed,  and  that  they  be  remanded  to  the 
lower  court  for  retrial,  according  to  the  views  Jierein  expressed. 

Poche,  J.,  concurs  in  the  decree. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  proceeding  by  mandamus  to  compel  the 
Governor,  and  the  Register  of  the  State  Land  Office,  to  execute  and 
deliver  to  the  relator  patents  for  certain  lands ;  and  to  require  the 
former  to  transfer  and  deliver  to  him  a  certain  swamp  land  indemnity 
certificate. 

In  the  court  below  there  was  judgment  making  the  mandamus 
peremptory  as  to  the  Register,  commanding  him  to  prepare  and  sign 
patents  in  favor  of  the  relator,  for  lands  recovered  by  him  as  per  his 
contract  with  the  State  of  Louisiana ;  which  lands  were  divided  by 
lot  by  said  Register,  on  the  4th  and  5th  of  February,  1889 ;  but  no 
disposition  was  made  of  the  demand  for  a  mandamus  to  the  Governor, 
14 


!?tate  ex  rel.  John  McKnery  vs.  Franoin  T.  XfchoHs,  liovernor,  ot  al. 

No.   10,452. 
The  State  ex  rel.  John  McEnery  vs.  Francis  T.  Nichollr,  Gov- 
ernor, ET  AL.  ,l?^209^ 

120     V^ 

1.  A  CPM n//»inii.<(  proceed i II i^  a^a  I iKSt  tho  ReRister  of  the  State  Land  Oflice  to  coei-ce      /J2q     IJJ 

his  performance  of  duties  purely  niinlrtterlal,  is  not  a  suit  againHt  the  state.  

2.  Mita^amuti  will  fso  to  the  Auditor,  Tix'asurer  or  Register  of  the  Land  Offlce  of  the  I  42     309) 
Mate  in  appropriate  cases.  121     yig 

H.    It  19  the  duty  <»f  the  Governor,  and  not  of  the  ReKiater,  to  sij^n  patents  for  State  121      719^ 

lands:  but  the  latter  is  fully  anthorized  under  Act  2H  of  1880  and  other  laws  of 
the  State  to  prepare  all  tlu«  papers,  r^oto,  *7i*..  prerequisite  and  preparatory  to 
the  issuance  of  patents,  and  It  is  made  his  special  ministerial  duty  to  so  prepare 
theiu  for  the  (;overnor's  signature,  and  upon  the  faith  of  his  certificate  It  is  the 
doty  of  tlie  (;oYernor  to  act,  and  sl^n  same  when  duly  presented  to  him. 

4.  The  stjite,  through  the  Resij^ter  of  the  Land  Office  and  the  (iovernor,  was  fully 
empowered  by  Congress,  and  legislative  acts  in  pursuance  thereof,  to  sell 
school  Indemnity  lands,  convey  fee  simple  titles  to  purchasers  thereof,  and  to 
delicate  the  proceeds  to  the  inhabitants  of  townships  entitled  thereto,  for  the 
l«»iiefit  of  public  schools. 

h  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Hi    Rightor^J. 

John  McEnery y  in  propria  perscma. 
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aside  from  the  general  statement  that  the  law  and  evidence  were  in 
favor  of  the  relator,  **  entitling  him  to  the  decree  prayed  for." 

From  that  decree  the  respondents  have  appealed,  and,  in  this 
court,  the  relator  has  filed  an  answer,  praying  that  the  judgment 
against  the  Reg^ister  be  affirmed ;  but,  in  so  far  as  relief  by  jnandamus 
against  the  Governor  is  concerned,  the  case  remains  in  statu  quo,  and 
an  affirmance  of  the  judgment  is  all  he  could  require. 


The  claim  of  the  relator  is,  that  by  the  terms  of  Act  23  of  1880  the 
Governor  was  authorized  to  employ  counsel  to  assert  the  rights  of 
the  State  to  lands  donated  to  the  State  by  the  Federal  government, 
or  to  recover  the  value  of  said  lands  in  money  or  scrip ;  and  that  on 
the  20th  of  March,  1880,  the  Governor  did  make  and  enter  into  a 
contract  with  him  for  the  purposes  enumerated  in  and  contemplated 
by  that  act.  That,  in  pursuance  of  and  conformably  to  said  act  and 
contract,  he  recovered  for  the  State  of  Louisiana  two  indemnity 
swamp  land  certificates  from  the  general  government,  covering  over 
1200  acres  of  land;  and,  also,  recovered  certain  internal  improve- 
ment and  school  indemnity  lands,  which  had  been  granted  the  State 
under  various  acts  of  Congress,  a  schedule  of  which  is  appended  to 
his  petition. 

That  all  of  said  lands  were,  by  the  Register,  divided  by  lot,  into 
two  parcels,  one  of  which  was  allotted  to  him  and  the  other  to  the 
State,  and  of  the  whole  he  caused  an  act  of  partition,  in  due  form, 
to  be  prepared — the  internal  improvement  and  school  indemnity 
lands  being  therein  separately  mentioned — showing  the  quantity  and 
description  of  those  lands  to  which  he  was  entitled,  as  well  as  those 
allotted  to  the  State. 

That  he  is  entitled  to  the  share  of  said  lands  thus  allotted  to  him 
on  the  Register's  projet  of  partition,  and  to  one  of  the  two  indemnity 
swamp  land  certificates,  they  having  been  issued  by  the  land  officers 
of  the  Federal  government  in  two  equal  portions,  the  patents  for  the 
whole  of  said  lands  and  said  certificates  being  in  the  custody  and  con- 
trol of  the  Register  of  the  State  Land  Office,  and  notwithstanding  dae 
demand  had  been  made  upon  the  Governor  to  that  effect,  he  has  de- 
clined to  sign  the  necessary  patents,  or  to  transfer  to  him  either  of 
said  indemnity  swamp  land  certificates;  and  said  refusal  of  the  Gov- 
ernor to  sign  and  deliver  said  patents  as  evidences  of  title,  and  to- 
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tnmsfer  and  deliver  said  certificate,  and  the  declination  and  refusal 
on  the  part  of  the  Register  to  perform  his  duties  in  the  premises,  are 
contrary  to  law,  and  if  persisted  in,  will  result  in  great  loss  and  in- 
jury to  him,  and  that  mandamus  affords  the  only  remedy  and  relief. 

The  defences  assigned  for  the  Governor — who  makes  appearance 
through  the  Attorney  Qeneral — are  as  follows,  viz : 

That,  as  the  chief  of  the  executive  department  of  the  State  gov- 
ernment, he  ^' gives  the  court  to  know  and  he  informed  that  he  is 
ready  and  prepared  to  do  and  perform  any  and  all  duties  which  de- 
Yolve  upon  him  under  the  Constitution  and  laws  of  the  State,  when 
the  facts  of  any  given  case  justify ;  but  that,  in  respect  to  the  mat- 
ters and  things  set  forth  in  the  relator's  petition,  no  such  duty  de- 
volves upon  him,  and  he  has  declined  and  declines  to  act  in  the 
premises,  as  matters  now  stand." 

That  the  Register  questions  '^  his  right  and  authority  to  take  action 
in  the  premises,  and  because  he  had  also  been  informed  tliat  the 
landB  mentioned  were  lands  held  in  trust  by  the  State  for  school  pur- 
poses, and  could  not  be  diverted  by  the  Legislature,  or  the  State, 
directly  or  indirectly,  to  any  person,  and  especially,  as  was  attempted 
to  be  done  "  in  this  case;  that  he  approves  of  the  opinion  expressed* 
by  the  Register,  and  of  the  final  action  of  ^^  the  Register  in  refusing 
to  sign  said  patents,  and  he  declares  that  his  prior  action  was  un- 
warranted." 

That  the  Register  had,  and  has,  no  legal  authority  or  capacity 
nnder  Act  23  of  1880  to  pass  upon  the  contract  entered  into  between 
his  predecessor  in  office  and  the  relator,  and  decide  whether  said 
contract  was  justified  by  said  statute  or  was  within  its  terms,  and  a 
legal  contract;  and  had  neither  authority  to  examine  into  the  ser- 
vices of  the  relator  and  determine  whether  they  were  within  the  law 
and  the  contract,  nor  to  approve  same  and  make  a  partition,  or  other 
disposition,  of  the  lands  recovered  by  him  thereunder. 

That  the  Register  is  utterly  without  authority,  either  to  audit  said 
matters  or  stand  in  judgment,  in  respect  to  same,  for  the  State. 

That  he — the  Governor — "  is  without  any  authority  or  capacity  to 
audit  the  said  claim,  or  to  make  any  disposition  of  the  scrip  or  land 
in  favor  of  the  relator,  or  any  one  else — and  he  declines  to  do  so— or 
to  stand  in  judgment  for  the  State,  and  he  declines  to  do  so. 

"  That  this  whole  matter  will  require  additional  legislation,  in  that, 
until  such  additional  legislation,  and  some  remedial  and  enabling  act 
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(in  p£UMed),  no  action  whatever  can  be  had  by  either  the  execntive 
or  judiirial  department*'  under  Baid  act  and  contract,  *' for  the 
pur)>i^He  of  ascertaining  and  fixing  the  rights  and  obligations  of  the 
parties/' 

**  That  the  only  authority  given  to  the  Governor,  under  Act  23  of 
i8H(J,  extended  to  making  a  contract  for  the  purposes  mentioned,  and 
not  to  auditing  any  claims  or  rights  under  it,  or  standing  in  judgment 
for  the  Htate  under  it."     (Italics  ours.) 

**  That  he  in  no  manner  recognizes  or  admits  that  the  claims  and 
pretensions  of  the  relator  are  just,  or  well-founded,  either  in  law  or 
in  fact ;  and  he  deems  it  his  duty,  as  head  of  the  executive  depart- 
ment, to  Inform  the  court,  and  bring  to  its  knowledge  the  matters 
and  things  herein  set  forth,  to  the  end  that  the  State  suffer  no 
injury,"  etc. 

The  answer  of  the  Register  is  of  like  import,  and  it  adopts  the 
averments  of  that  of  the  Governor  as  his  own. 

This  extended  statement  of  the  demands  of  the  relator  and  of  the 
defences  of  the  respondents  was  deemed  essential  .to  the  perfect 
elucidation  of  the  questions  involved. 

II. 

Tlie  substantial  facts  adduced  on  the  trial  are  set  out  in  certain  ad- 
missions of  record  and  the  parol  testimony  of  relator.  They  are  as 
follows : 

1.  The  admissions  are  to  the  effect  ^^  that  the  lands  described  in 
the  udvertisoment  embrace  the  school  indemnity  and  the  internal 
ImprovtMuent  lands  recovered,  and  the  lands  allotted  to  the  relator 
nro  correctly  described  in  the  petition. 

**  Tluit  the  swamp  land  indemnity  certificates  described  in  the 
petition,  on  which  the  relator  claims  a  fee  under  his  contract, 
weiv  iHH»overtHi  for  the  St^te  in  two  certificates  of  equal  amount, 
and  that  the  transfer  and  delivery  to  him  in  negotiable  form,  by  the 
Governor,  of  one  of  these  certificates,  will  be  payment  for  said 
ivcoYcry  if  tliis  action  is  warranted.*' 

''That  the  s^ud  school  indemnity  and  internal  improvement  lands 
woiv  rtveivcd  bv  the  relator,  acting  under  his  contract  with  Governor 
Wilir, 

"Thai  the  Ko}{;istor  of  the  State  Land  Office  divided,  and, on  Febru- 
ary 4  sind  »>,  ISSlK  allotted  to   the  relator,   as  his  fee  for  recovery  of 
anu\  the  lands  so  claimed  and  desi*ribed  in  his  petition." 
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^'That  frequent  demands  for  patents  for  the  lands,  and  the  transfer 
of  the  scrip  accruing  to  the  relator  have  been  made  on  the  Governor 
and  the  Register,  and  (such  demands)  have  been  refused." 

2.  The  testimony  of  the  relator  as  a  witness  is  to  the  effect  that,, 
by  the  terms  of  Act  85  of  1848,  the  State  assumed  control  of  the 
school  lands  granted  to  the  State  by  certain  acts  of  Congress,  by  im- 
posing upon  the  Register 'Of  the  State  Land  Office,  the  duty  of  ad- 
josting  the  grant,  and  by  authorizing  him  to  sell  school  land  warrants 
when  deficiencies  were  ascertained. 

Under  the  provisions  of  that  act,  and  prior  to  1861,  about 
115,000  acres  of  such  warrants  had  been  sold,  and  it  was  generally 
conceded  that  the  State  could  niake  no  further  claim  under  said  act  of 
Congress,  dated  May  20,  1826. 

^^  Snch  was  the  supposed  condition  of  the  school  grant  at  the  date 
o!  the  passage  of  Act  23  of  1880.'' 

"  In  pursuance  of  the  contract  thereunder,  relator  entered  upon 
an  examination  of  the  records  with  the  view  of  determining  the 
tUUus  of  the  grant,  but  they  were  found  so  defective  that  it  became 
necessary  to  form  tabulated  statements  of  all  the  warrants  issued  by 
the  State." 

The  records  of  the  Land  Office  of  the  United  States  were  then  ex- 
amined. 

'*  In  perforjiing  this  work,  lists  were  found  on  the  files,  then  not 
recorded  in  the  State  Land  Office,  and  plats  were  found  which  were 
not  found  in  the  Surveyor  General's  office,  and  vice  versa.  It  required 
much  time  and  correspondence  to  perfect  the  list  referred  to  owing 
to  the  obstacles  encountered. 

^'Application  was  next  made  to  the  Register  of  the  State  Land 
Office  to  issue  warrants  for  deficiencies,  but  he  refused  for  the  reason 
that  he  was  not  advised  as  to  whether  such  townships  were  entitled 
to  indemnity." 

The  next  step  taken  was  to  ascertain  where  the  best  government 
lands,  subject  to  location  by  the  State,  were  situated,  and  this  was 
done  at  great  labor  and  expense  to  the  relator,  and  lists  were  made 
and  forwarded  to  the  General  Land  Office  for  instructions,  which 
irere,  after  considerable  delay,  approved  and  returned  to  the  local 
Land  Office  of  the  United  States,  with  instructions  to  receive  the 
same. 

'*So  many  difficulties  were  encountered  in  the  various  steps  of  the 
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adjustment  *  *  *  that  the  relator  was  obliged  to  seciire  the  aid 
of  experts,  both  here  and  in  Washington,  at  great  expense.'' 

Finally,  it  is  stated  that  prior  recoveries  were  obtained  by  him  dur- 
ing the  administrationf  of  Governors  Wiltz  and  McEnery,  and  the 
Register  of  the  State  Land  Office  made  partitions  between  the  State 
and  himself,  just  as  the  Register  proposed  in  this  instance. 

The  act  of  the  Legislature  under  which  the  relator's  contract  was 
made,  as  well  as  the  contract,  were  put  in  evidence.  No  evidence 
was  introduced  on  the  part  of  the  respondents. 

The  following  is  an  exact  copy  of  Act  23  of  1880,  viz : 

AN  ACT. 

''  Authorizing  the  Governor  of  the  State  of  Louisiana  to  employ 
counsel  to  assert  the  rights  of  the  State  to  lands  donated  to  the  State 
by  the  Federal  government,  or  to  recover  the  value  of  said  lands  in 
money  or  scrip. 

** Section  1.  Be  it  enacted y  etc,  that  the  Governor  of  the  State  be 
and  he  is  hereby  authorized  to  take  the  necessary  steps  to  institute  . 
proceedings,  to  employ  counsel  and  to  make  necessary  agreements 
to  recover  for  the  State  the  lands  situated  in  the  State  of  Louisiana, 
and  donated  by  several  acts  of  Congress  to  the  State  for  divers  pur- 
poses ;  some  of  which  have  been  illegally  disposed  of  by  the  Federal 
government,  and  other  portions,  though  listed  to  the  State,  have 
been  improperly  suspended,  or  rejected  by  the  Federal  government, 
and  the  approval  to  the  State  refused,  or  to  recover  the  value  of  said 
lands,  in  money  or  government  scrip ;  provided  that  the  State  shall 
incur  no  cost  or  expense  in  the  prosecution  of  said  claim,  other  than 
the  allowance  to  be  made  by  the  Governor  out  of  the  land's  money, 
or  scrip,  that  may  be  recovered.  The  Governor  is  specially  author- 
ized to  make  all  agreements  and  contracts  to  carry  out  the  pro- 
visions of  this  act." 

This  act  was  signed  and  approved  on  the  8th  of  March,  1880,  and 
duly  promulgated  thereafter. 

On  the  20th  of  March  following,  Louis  A.  Wiltz,  the  then  Governor 
of  the  State,  entered  into  a  written  contract  with  the  relator,  in 
which  the  following,  among  other  stipulations,  are  found,  viz : 

First :  ^^  That  the  relator  promises  and  agrees  to  employ  his  diligent 
and  best  efforts  to  recover  for  the  State,  all  lands  donated  to  her  by 
the  general  government  as  swamp  lands,  and   which   have  been 
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improperly  suspended,  or  rejected  by  the  United  States  government; 
and  all  lands  to  which  the  State  had  valid  claims,  and  which  have 
been  sold  or  otherwise  disposed  of  by  the  United  States,  to  the 
prejudice  of  the  State,  or  to  recover  the  value  of  lands  in  money  or 
8crip,  to  be  paid,  or  issued  by  the  United  States,  in  lieu  of  lands  sold, 
or  otherwise  disposed  of  by  the  government  of  the  United  States,  to 
which  the  State  had  valid  claims,  including  therein  the  claims  of  the 
State  upon  the  general  government  for  lands,  or  their  value,  for 
school  purposes ;  for  the  amounts  in  money  due  the  State  by  virtue 
of  the  Acts  of  Congress  in  relation  to  military  bounty  land  warrants, 
or  their  location,  and  also  for  internal  improvement  purposes." 

Second:  *^The  State  of  Louisiana  on  her  part  agrees  to  pay  John 
McEnery  fifty  per  centtim  of  the  lands,  money  or  scrip  recovered,  to 
he  paid  as  provided  in  said  Act  23. 

''  Where  lands  in  kind  are  recovered,  the  compensation,  as  afore- 
said, of  the  said  McEnerj'  shall  be  represented  in  scrip  or  certifi- 
cates, to  be  issued  by  the  Register  of  the  Land  Office  of  the  State, 
and  locatable  upon  any  lands  owned  by  the  State." 

It  was  thought  to  be  most  convenient  and  correct  to  incorporate 
the  statute,  and  the  contract  made  in  pursuance  of  it,  with  the  state- 
ment of  facts,  and  deal  with  them  sis  parts  of  the  evidence,  as  they 
were  introduced  as  such  and   are   the  foundation  of  the  relator's 

rights. 

III. 

Inasmuch  as  the  principal  question  discussed  in  the  Attorney  Gen- 
eral's brief  is  that  the  school  indemnity  lands,  for  a  portion  of  which 
the  relator  makes  claim,  are  not  the  property  of  the  State,  but  only 
held  in  trust  by  the  State  for  school  purposes,  and  for  that  reason 
ftune  can  not  be  transferred  to  him,  and  the  Legislature  was  without 
power  to  authorize  the  sale  or  partition  of  them  as  proposed;  we 
▼ill  examine  that  proposition  first,  as  it  underlies  the  statute  in  pur- 
suance of  which  relator's  contract  was  made,  and,  if  sustained,  will 
invalidate  much  the  greater  part  of  his  demands. 

The  syllabus  of  his  brief  presents  his  theory  in  very  concise  form 
and  we  quote  it  in  full,  viz : 

"  Act  No.  23  of  1880  applies  only  to  recovery  of  State  lands. 
State  lands  are  those  in  which  the  title  of  the  State  is  absolute. 

^' Lands  donated  to  the  State  for  school  purposes  are  not  State 
lands  but  lands  held  in  trust  by  the  State. 
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'^  Lands  donated  to  townships  are  for  the  benefit  of  the  particular 
township  and  the  Le^lature  can  not  divert,  nor  authorize  the  Oov^ 
emor  to  partition  them  even  under  a  contract  for  their  recovery. 

''  If  such  authority  existed  in  the  Legislature,  the  costs  and  com- 
mission for  the  recovery  of  school  lands  should  be  equitably  divided 
among  all  the  townships  to  the  extent  of  the  benefits  secured." 

His  further  contention  is  that  the  terms  of  the  contract,  in  so  far 
as  they  appertain  to  school  lands,  are  ultra  vires,  and  not  covered  by 
or  contemplated  in  the  statute  and  are  therefore  void. 

Relator's  answer  to  this  proposition  is  that  the  lauds  in  question,  a 
portion  of  which  he  claims,  are  not  sections  sixteen  in  place,  but  are 
lands  granted  by  the  United  States  government  to  the  State  as  in- 
demnify for  the  benefit  of  the  inhabitants  of  the  township  where 
sections  sixteen  are  wanting  or  deficient  for  any  cause ;  and  that  in 
recovering  said  lands  from  the  United  States,  his  fees  are  charged  in 
pursuance  of  the  statute  and  his  contract  upon  them  as  a  whole. 

That  the  lands  recovered  are  not  sixteenth  sections,  but  those  which 
have  been  selected  and  located  %'ithout  any  reference  to  sixteenth 
sections,  and  which  were  granted  in  lieu  of  those  to  which  certain 
townships  were  entitled  under  acts  of  Congress  making  donations, 
and  not  secured  to,  or  received  by  them.  The  recovered  lands  do 
not  belong  to  certain  townships,  eo  nomine,  but  to  the  State — in  trust 
for  school  purposes,  if  you  will — and  must,  ultimately,  be  sold  by  the 
State,  so  that  the  proceeds  thereof  may  be  placed  to  the  credit  of 
the  people  of  the  respective  townships  entitled  to  participate  therein. 
Those  lands  were  surrendered  to  the  State  by  the  land  department 
of  the  general  government,  as  a  matter  of  equity,  in  order  to  carrj' 
out  in  good  faith  the  provisions  of  the  donation  which  had  not  be- 
come entirely  effectual,  because  of  conflicting  or  prior  entries  ol 
some  portions  of  the  area  donated. 

An  examination  of  the  Register's  projet  of  partition  discloses  that 
there  is  not  a  single  sixteenth  section  contained  in  it;  and  the  testi- 
mony otherwise  shows  that  the  relator's  theory  is  true.  The  lands 
recovered  are  not  school  lands,  but,  as  described,  indemnity  lands, 
destined  to  school  purposes,  the  legal  title  to  which  is  in  the  Stat-e, 
charged,  however,  by  the  terms  of  the  contract  and  the  statute  under 
which  they  were  recovered,  with  the  compensation  fixed  in  behalf  of 
the  relator. 
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The  act  of  1880  is  in  keeping  with  the  general  law,  State  and  Fed- 
eral, on  the  subject. 

Sec.  2951  of  the  Revised  Statutes  declares  that: 

''The  Reg^ter  of  the  State  Land  Office  is  required  to  ascertain  in 
what  townships  in  this  State  there  are  no  reservations  of  school  sec- 
tions by  reason  of  conflicting  claims,  or  from  any  other  cause,  or 
when  the  reservation  is  less  than  contemplated  by  law ;  and  in  such 
cases  it  is  made  his  duty,  under  the  superintendence  of  the  Governor, 
to  apply  for  and,  as  soon  as  possible,  obtain  a  location  of  any  land  or 
parts  of  land  in  lieu  thereof.'' 

Sec.  2592  provides  that : 

''  When  such  locations  can  not  be  made,  if  deemed  more  advan- 
tageous to  the  State,  the  Register,  with  the  assent  of  the  Federal  gov- 
ernment, is  authorized  to  issue  scrip  for  such  lands,  which  scrip  shall 
€iot  be  sold  for  a  less  amount  than  $1.25  per  acre." 

These  sections  are  in  the  exact  language  of  Sees.  8  and  9  of  Act 
316  of  1855,  ''regulating  the  sale  of  internal  improvement  and  school 
lands." 

From  these  provisions  it  clearly  appears  that  it  was,  at  the  time 
of  the  passage  of  that  act,  within  the  contemplation  of  the  Legisla- 
ture, that  there  were  many  townships  wherein  there  were  deficien- 
cies in  school  reservations,  and  hence  a  special  mandate  was  delegated 
to  the  Register  of  the  Land  Office,  ^^  under  the  auperintendence  of  the 
GKypernoTy^^  in  the  premises. 

While  it  is  true  that  the  act  of  1880  does  not,  in  terms,  mention 
school  lands  or  school  indemnity  lands,  yet  we  are  of  opinion  that 
those  employed,  viz,  "lands  situated  in  the  State  of  Louisiana,  and 
donated  by  several  acts  of  Congress  to  the  State  for  divers  purposes, 
some  of  which  have  been  illegally  disposed  of  by  the  Federal  gov- 
ernment, and  other  portions,  though  listed  to  the  State,  have  been 
improperly  suspended  or  rejected  by  the  Federal  government,  and 
the  approval  to  the  State  refused,  etc.,"  are  equally  distinct  and 
efficacious,  when  considered  in  the  light  of  the  antecedent  statutes 
on  the  same  subject.  And  when  taken  in  the  light  of  history,  and  the 
evidence  in  the  record,  the  principal  object  in  view  was,  evidently, 
the  recovery  of  those  identical  lands,  for  it  is  apparent  that  notwith- 
standing the  requirements  of  the  act  of  1855,  no  recoveries  of  conse- 
quence had  been  effectuated,  and  hence  the  necessity  for  the  State 
to  secure  the  assistance  which  was  obtained. 
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In  addition  to  these  considerations,  the  laws  of  Congress  under 
which  the  donations  were  made,  the  acts  of  May  20,  1826,  and  Feb- 
ruary 26,  1869,  especially  provided  for  such  indemnity,  and  are  the 
foundation  of  the  State  laws  referred  to.  Those  acts  were,  by  the 
revision  of  the  statutes,  merged  into  Sees.  2275  and  2276  of  the 
United  States  Revised  Statutes,  in  December,  1873,  which  repealed 
all  antecedent  laws  on  the  same  subject  matter. 

We  quote  Sec.  2276.     It  is  as  follows,  viz: 

^*  Where  settlements,  with  a  view  to  pre-emption,  have  been  made 
before  the  survey  of  the  lands  in  the  field,  which  are  found  to  have 
been  made  on  sections  sixteen  or  thirty -six,  those  sections  shall  be 
subject  to  the  pre-emption  claim  of  such  settler;  and  if  they,  or 
either  of  them,  have  been  or  shall  be  reserved  or  pledged  for  the  use 
of  schools  or  colleges  in  the  State  or  Territory  in  which  the  lands  Wc, 
other  lands  of  like  quantity  are  appropriated  in  lieu  of  such  as  may  be 
patented  by  pre- emptors;  and  other  lands  are  also  appropriated  to 
compensate  deficiencies  for  school  purposes,  where  sections  sixteen  or 
thirty -six  are  fractional  in  quantity,  or  when  one  or  both  are  wanting 
by  reason  of  the  township  being  fractional,  or  from  any  natural  cause 
whatever,^^     (Our  italics.) 

The  State  assumed  control  of  school  lands  donated  under  the  acts 
of  Congress,  and,  on  the  20th  of  December,  1848,  the  General 
Assembly  enacted  a  statute  **  to  secure  the  location  of  school  lands.'' 
To  that  law  the  act  of  1866  is  a  supplement,  and  it  fixed  the  price  at 
which  school  lands  should  be  sold,  the  authority  for  their  sale  having 
been  specially  delegated  to  the  State,  by  the  Act  of  Congress  of 
Februarj'^  15th,  1843.     See  Statutes  at  large,  Vol.  6,  p.  600. 

The  question  as  to  legal  destination  of  the  title  to  school  indemnity 
lands  has  been  determined  by  this  court,  in  several  well-considered 
opinions,  of  recent  date. 

In  Board  of  School  Directors  of  Concordia  vs.  Ober,  32  A.  418,  our 
predecessors  disposed  of  the  whole  question  in  one  short  paragraph. 
They  say :  • 

**  These  lands  were  donated  by  Congress  to  this  State  for  public 
school  purposes.  By  act  of  February  15,  1843,  the  Legislature  was 
authorized  by  Congress  to  provide  for  the  sale,  and  the  conveyance 
of  a  fee  simple  title  to  the  purchaser ;  and  the  manner  of  sale  and 
disposition  of  proceeds  was  prescribed  by  our  legislative  acts  of  1855. 
The  State  is  a  trustee  of  the  lands^  or  the  proceeds  of  their  ^le,  for  the 
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U9e  of  the  inhabitants  of  the  townships  wherein  they  are  located.^ ^ 
(Italics  ours.)  This  statement  is  consonant  with  that  announced  by 
us  in  Bees  vs.  Louviere,  37  An.  738,  in  which  we  held : 

^'  It  is  clear  that,  when  the  State  sold  the  indemnity  warrant,  she 
parted  ^^ith  what  right,  title  and  interest  she  had,  or  could  have  had, 
in  and  to  any  part  of  the  public  domain  to  which  she  wo'old  have 
been  entitled  by  the  location  of  the  warrant ;  and  that,  when  the 
location  was  effected,  approved,  returned,  and  acted  upon  by  the 
delivery  of  the  patent  by  the  Governor,  the  divestiture  was  complete." 
(Italics  onrs.) 

It  was  so  held  in  effect,  in  McCastle  vs.  Chancy,  28  An.  720 ;  in 
Bradley  vs.  Case,  4  Illinois  604  (interpreting  similar  statutes) ;  and 
in  Cooper  vs.  Roberts,  18  Howard  181.  In  this  last  case,  the  Supreme 
Court  expressed  the  opinion  that  ^*  the  trusts  created  by  these  com- 
pacts relate  to  a  subject  certainly  of  unusual  interest  (and)  of 
mnnicipal  concern,  over  which  the  power  of  the  State  is  plenary 
and  exclusive." 

The  foregoing  is  deemed  perfectly  conclusive  as  to  the  legal  title 
of  such  lands  being  in  the  State,  with  the  right  of  sale,  and  of 
maldng  perfect  and  complete  titles  to  purchasers  from  her,  and  the 
right  of  dedicating  the  proceeds  of  sale  to  the  inhabitants  of  such 
townships  as  may  be  entitled  thereto. 

On  account  of  the  great  public  importance  of  the  question  in- 
volved and  the  stress  laid  upon  it  in  the  argument  of  the  Attorney 
General,  we  have  dealt  with  it  as  res  nova  and  examined  it  most  care- 
fTiUy  and  thoroughly,  and  our  conchision  is  that  the  statute  is  broad 
enough  and  sufficiently  ample  in  terms  to  authorize  the  contract  in 
this  respect  between  the  relator  and  the  Governor ;  that  the  laws  of 
Congress,  and  the  prior  statutes  of  the  State  authorized  the  recovery 
and  selection  of  the  indemnity  school  lands;  that  the  right  ex- 
isted in,  and  the  duty  was  imposed  upon  the  State  through  appro- 
priate legislative  action,  to  make  sale  of  them  and  dedicate  the  pro- 
ceeds to  school  purposes ;  and  that  the  authority  in  the  Legislature 
to  confer  upon  the  Governor  the  power  to  convey  a  part  of  said 
lands,  when  recovered,  to  such  person  as  should  aid  in  their  restora- 
tion to  the  State,  is  likewise  ample. 

In  so  far  as  the  right  of  the  relator  to  a  part  of  the  internal  im- 
provement lands  recovered  and  to  one  of  the  two  indemnity  swamp 
^d  certificates  are  concerned,  there  is  nothing  said  by  the  Attorney 
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General,  and  it  muBt  turn  upon  the  theory  that  the  Governor  i» 
wholly  without  authority  in  the  premises  to  stand  in  judgment  for  the 
State,  or  at  least  until  additional  legislative  action  is  had  in  the  prem- 
ises. 

IV. 

Recurring  to  the  answers  of  the  respondents,  we  observe  that 
seeming  stress  is  laid  by  the  Attorney  General  upon  the  alleged  want 
of  authority  on  the  part  of  the  Governor,  as  well  as  of  the  Register 
of  the  State  Land  Office,  to  stand  in  judgment  for  the  State.  This, 
we  consider,  a  misconception  of  the  issues  involved  in  this  case.  In 
no  proper  sense  is  the  State  a  party  to  this  suit,  and  no  judgment  or 
relief  is  asked  for  against  her.  For,  if  such  were  the  case,  this  pro- 
ceeding would  have  to  go  out  of  court  immediately,  for  it  is  a 
familiar  principle  '^  that  the  sovereign  can  not  be  sued,  in  his  own 
courts,  without  his  consent."  State  vs.  Burke,  34  An.  548;  State  ex 
rel.  Attorney  General  vs.  Lazarus,  40  An.  858;  Louisiana  vs.  Jumel, 
107  U.  S.  728. 

And  no  such  consent  is  averred  in  this  case.  In  our  conception, 
this  is  a  suit,  or  proceeding  by  way  of  the  extraordinary  remedy  of 
nuindamus^  taken  on  the  part  of  a  private  citizen  against  the  chief 
executive  officer  of  the  State  government,  and  against  one  of  the 
subordinate  officers  of  that  department,  for  the  purpose  of  obtaining 
specific  relief  by  coercing  them  to  carr>'  out  and  complete  a  contract 
in  the  ordinary  form,  which  he  had  entered  into  with  the  predeces- 
sor of  the  respondent  Governor;  upon  the  completion  and  fulfilment  of 
which  said  citizen,  as  relator,  has  large  and  valuable  interests  de- 
pending; and  in  the  performance  of  which  a  specific  duty  was  im- 
posed upon  the  Governor  by  a  special  act  of  the  Legislature ;  and 
wherein  he  was  wholly  without  discretion. 

The  denial  of  right  on  the  part  of  the  Governor  and  on  the  part  of 
the  Register  rests  upon  like  grounds,  and  involve  like  principles  of 
law,  because  they  are  both  executive  officers  of  the  State  govern- 
ment; and,  while  there  is  no  specific  denial  of  the  jurisdiction  of  this 
court  to  pass  upon  and  decide  the  question  thus  raised,  yet  there  are 
averments  to  the  [effect  that  the  duties  imposed  upon  them,  if  any, 
come  clearly  within  the  definition  of  executive  acts  which,  so  far  as 
they  devolve  upon  the  Governor,  are  within  the  exercise  of  his  dia- 
cretiofiy  and  therefore  their  performance  can  not  be  coerced  by  man- 
damus. 
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Preliminary  to  the  discussion  of  this  question,  we  will  say  that  we 
regard  the  act  in  question  as  sufficiently  complete,  and  concise,  to 
cover  the  case  in  hand.  We  can  not  discover  any  necessity  for  ad  - 
ditional  legislation  in  order  to  the  complete  execution  of  the  relator's 
contract;  at  least  so  far  as  the  Register  is  concerned,  and,  if  indeed 
the  same  is  ultra  vires  on  the  part  of  the  Legislature — though  we  do 
not  think  it  is — from  what  source  could  the  vires  be  obtained,  if  not 
from  the  Congress?  In  so  far  as  the  performance  on  the  part  of  the 
relator,  of  all  the  requisites  antecedent,  and  necessary,  to  entitle  him 
to  compensation  under  his  contract,  is  concerned,  there  is  cpmplete 
proof  in  the  record,  and  it  consists  in  an  admission  **that  the*  lands 
described  in  the  advertisement  embrace  the  school  indemnity  lands 
and  the  internal  improvement  lands  recovered." 

Those  lands  were  doubtless  patented  to  the  State,  and  the  Register 
of  the  State  Land  Office  is  in  possession  of  them.  After  their  surren- 
der into  the  power  and  possession  of  the  Register,  no  further  or 
other  duty  was  imposed  upon  the  Register  than  merely  to  partition 
or  allot  the  recovered  lands,  as  he  proposed  to  do ;  and  no  other  or 
further  duty  devolved  upon  the  Governor  than  that  of  signing  and 
delivering  patents  to  the  relator  for  the  portion  of  said  lands  to 
which  he  was  entitled,  as  he  is  requested  to  do.  In  their  answers 
there  is  no  charge  of  illegality  in  relator's  contract,  or  want  of  due 
compliance  on  his  part,  with  all  of  its  terms  and  requirements. 
Neither  is  there  any  charge  of  unconstitutionality  of  the  law  under 
which  it  was  made.  Therefore,  neither  of  the  respondents  are 
caUed  upon  to  examine  and  pass  upon  this  contract  in  any  way,  or 
in  any  way  to  pass  upon  the  law.  Neither  of  them  are  requested, 
or  charged  with  the  duty  of  examining  into  the  services  of  the 
relator,  in  the  premises ;  or,  if  determining  whether  they  are  within 
the  contract  and  the  law,  and  of  approving  the  same.  The  law 
directed  the  Governor  to  do  a  certain  specific  thing,  viz:  '*  to  take 
the  necesaary  steps  to  institute  proceedings,  to  employ  counsel,  and 
to  make  the  necessary  agreements  to  recover  for  the  State  certain 
lands."  To  this  end  he  was  authorized  to  make  an  **  allowance 
*  *  out  of  the  lands,  money,  or  scrip  *  *  recovered,"  to  the 
attorney  employed.  In  the  contract  the  allowance  was  fixed  at 
*' fifty  per  centum  of  the  lands,  money,  or  scrip  recovered." 

The  contract  stipulates  that  this  allowance  is  to  be  paid  as  pro- 
vided in  Act  23  of  1880,  and  it  provides  that  the  Governor  is   spe- 
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cially  authorized  to  make  all  agreements  and  contracts  necessary  to 
carry  out  its  provisions. 

While  the  question  of  mandamus  going  to  the  Governor  has  been 
practically  eliminated  from  the  case,  the  relator's  right  to  the  writ, 
as  against  the  Register,  is  still  insisted  upon ;  and  as  these  are  duties 
which  are  specifically  imposed  upon  him  by  law,  in  the  premises,  we 
must  stscertain  whether  or  not  they  are  ministerial. 

Neither  the  general  provisions  of  law,  nor  those  of  the  particular 
statute  in  question,  confer  the  power  or  make  it  the  specific  minis- 
terial duty  of  the  Register  to  sign  patents  to  land.  The  law  has  im- 
posed that  duty  on  the  Governor.  R.  S.  2920,  2983;  Sec.  2,  Act  316 
of  1855. 

We  do  not  understand  this  to  be  a  proceeding  to  enforce  by  man- 
damus an  ordinary  contractual  obligation.  For  that  purpose  the  writ 
would  not  lie.  State  ex  rel.  New  Orleans  vs.  CarroUton  Railroad 
Company,  37  An.  589.  The  rights  which  relator  seeks  to  enforce 
flow  out  of  Act  23  of  1880,  by  the  terms  of  which  the  Governor  was 
selected  as  the  mandatory  of  Legislature  to  carry  its  will  into  effect. 

Without  legislative  authority  he  would  have  been  absolutely 
powerless  to  enter  into  any  contract  in  the  premises  with  relator  or 
with  any  one  else.  In  stipulating  with  relator  the  Governor  was 
merely  the  agent  of  the  General  Assembly  as  the  contracting  party, 
and  in  whose  stead  it  could  with  equal  propriety  have  selected  any 
other  person.  Hence  the  relief  herein  prayed  for  is  simply  the  exe- 
cution of  the  legislative  will,  and  for  which — in  respect  to  the  Regis- 
ter of  the  State  Land  Office — mandamus  is  an  appropriate  remedy. 
For  it  is  elementary  that  he  is  charged  with  the  performance  of  all 
duties  which  precede  and  are  prerequisite  to  the  sale  of  public  lands 
and  the  issuance  of  patents  therefor. 

The  general  law  of  the  State  imposes  on  the  Register  the  specific 
duty  of  ascertaining  in  which  particular  townships  there  were  no 
reservations,  or  in  which  there  were  deficiencies,  and  "under  the 
superintendence  of  the  Governor  "  to  apply  for  and  secure  the  loca- 
tion of  other  lands  in  their  stead.     R.  S.,  Sec.  2951, 

Act  23  of  1880  charges  that  officer  with  the  duty  of  issuing  scrip, 
or  certificates,  to  such  person  as  may  be  employed  by  the  Governor 
in  pursuance  of  its  provisions,  for  the  amount  of  his  compensation 
when  lands  are  recovered  in  kind.  Inasmuch  as  the  relator  has  ob- 
tained from  the  land  department  of  the  general  government  patents 
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to  the  State  for  the  whole  of  the  lands  in  question,  and  under  the 
very  letter  of  his  contract  he  is  entitled  to  half,  no  argument  is  neces- 
sary to  show  that  it  was  the  Register's  duty — plain  and  ministerial 
— to  prepare  all  the  data  and  perform  all  the  acts  incident  and  pre- 
requisite to  the  issuance  of  patents  therefor,  as  the  evidence  of  rela- 
tor's right  is  perfect  and  complete ;  and,  to  that  end  and  effect,  hi» 
r^ht  to  a  mandamus  is  also  complete. 

Whatever  contrariety  of  opinion  may  have,  at  one  time,  existed  on 
the  subject,  it  is  now  a  settled  principle  that  a  peremptory  manda- 
mus will  go  to  State  oflQcers,  such  as  Auditor,  Treasurer,  and  Register 
of  State  Land  Office,  for  the  purpose  of  coercing  performance  of 
purely  ministerial  duties  devolving  on  such  officers  by  law. 

In  State  ex  rel.  Collins  vs.   Jumel,  Auditor,  30   An.  863,  our  pre- 
decessor said  on  this  subject : 

^^The  State  is  sovereign,  and  can  not  be  sued  by  her  citizens,  in  her 
own  courts,  without  her  permission,  but  a  civil  proceeding,  by  which 
one  officer  of  the  State  seeks  to  compel  another  officer  of  the  same 
State  to  perform  a  ministerial  duty,  is  not,  in  the  proper  sense  of  the 
words,  a  suit  against  the  State. 

^' Nothing  is  more  common  than  for  a  party  who  has  a  claim  against 
the  State,  whether  for  salary  as  an  officer,  or  for  money  due  on  other 
accounts,  to  have  his  right  to  payment  adjudicated  through  and  by 
means  of  a  mandamus  against  the  auditing  officer.  It  is  recognized 
hy  us  as  a  legitimate  mode  of  ascertaining  what  are  the  rights  of  per- 
sons who  have  or  who  prefer  claims  against  the  State." 

In  State  ex  rel.  Ecuyer  vs.  Burke,  Treasurer,  33  An.  969,  we  said 
that  "  while  fully  recognizing  the  independence  and  all  the  rights 
of  coordinate  branches  of  the  government,  it  is  only  necessary  to 
^y  that  it  is  the  province  of  the  judiciary,  whenever  the  question  is 
properly  brought  before  it  in  judicial  proceedings,  to  decide  whether 
duties  sought  to  be  enforced  at  the  hands  of  officers  are  or  are  not 
"^"listerial,  and  that  it  is  of  the  essence  of  the  judicial  power  to  ad- 
Nge  such  questions,"  etc. 

lo  keeping  with  this  recognized   principle   we   made  mandamus 

peremptory  in  State  ex  rel.  Campbell  vs.  Steele,  Auditor,  37  An.  353. 

^^  predecessors  did  likewise  in  State  ex  rel.  Mentz  vs.  Clinton, 

^^ditor,  28  An.  47;   and  in  State  ex  rel.  New  Orleans  Republican 

^ting  Company  vs.  Clinton,  Auditor,  28  An.  72. 

'^ese  decisions  affe  in  line  with  those  pronounced  in  Marbury  vs. 
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Madison,  1  Cranch  137,  Kendall  vs.  United  States,  12  Peters  608, 
and  Board  of  Liquidation  vs.  McComb,  92  U.  S.  541.  Indeed,  the 
Attorney  General  has  made  no  question  as  to  our  authority,  in  this 
respect. 

The  District  Judge  entertained  this  view  and  made  the  mandamus 
peremptory  as  to  the  Register,  and  we  think  correctly. 

Judgment  affirmed. 

Mr.  Justice  McEnery  recuses  himself  on  account  of  relationship  to 
the  relator. 


No.  10.511. 
The  State  of  Louisiana  vs.  Oneil  Dorsey. 

An  application  for  a  new  trial  based  on  newly  discovered  evidence  is  properly 
overruled  on  tlie  assignment  of  the  trial  Judjce,  that  the  witnesses  relied  ujion 
wen»  summoned  by  the  accused  to  attend  the  trial  and  were  personally  present 
durini^  the  trial  and  were  not  InterroKHted  by  him. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Coco,  J. 

Walter  H.  Rogers j  Attorney  General,  and  James  Andretvs,  District 
Attorney,  for  the  State,  Appellee. 


Ducote  &  Cappel  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  defendant  appeals  from  a  judgment  convicting 
him  of  larceny  and  sentencing  him  to  two  years  at  hard  labor,  rely- 
ing on  a  motion  for  new  trial  and  one  in  arrest  of  judgment. 

Both  appear  to  have  been  taken  pro  form<i  and  without  merit. 

The  motion  for  a  new  trial  is  grounded  on  an  alleged  discovery  of 
additional  and  important  testimony  by  which  his  ownership  of  the 
property  charged  to  have  been  stolen  could  be  proved.  The  judge 
assigns  in  his  reasons  for  overruling  the  motion  that  the  \^itnes8es 
by  whom  this  new  evidence  is  expected  to  be  obtained,  were  duly 
summoned  by  the  defendant,  and  were  in  attendance  upon  the  court 
during  the  progress  of  the  trial  and  were  not  interrogated. 


NEW  ORLEANS,  MARCH,  1890.  225 


state  ex  rel.  P.  Breazeale  et  al.  vs.  Wyoming  Frank  et  als. 


It  passes  comprehension  how  his  counsel  could  have  failed  to  have 
ascertained  that  they  possessed  such  information  on  the  most  vital 
question  in  the  case ;  and  it  is  even  more  incomprehensible  to  us  that 
we  should  be  expected  to  accept  the  bare  statement  of  the  accused 
as  to  his  exercise  of  due  diligence  to  obtain  this  testimony  under 
these  circumstances. 

The  grounds  assigned  for  the  arrest  of  judgment  are:  (1)  that  the 
Terdict  of  the  jury  was  contrary  to  law  and  evidence ;  and  (2)  that 
the  judge's  refusal  to  grant  a  new  trial  was  contrary  to  law. 

This  motion  is  frivolous. 

Judgment  affirmed. 


No.  10,663. 
The  State  ex  rel.  P.  Breazeale  et  al.   vs.  Wyoming    Frank 

ET   ALS. 

TW  Supreme  Court,  when  the  amount  involved  is  less  that  $2000,  has  jurisdiction 
only  of  tax  suits  when  the  constitutionality  or  leg^ality  of  the  tax  is  involved. 

intlie  ttbienee  in  the  pleadings  of  any  suggestion  as  to  the  legality  or  constitu- 
tionality  of  the  tax,  the  appeal  will  l>e  dismissed. 

APPEAL  from  the  Eleventh  District  Court  for  the  Parish  of  Orleans. 
Piersm,  /. 


Phanor  Breazeale  for  PlaintifiP  and  Appellee. 


^^^^  A  Dismukes  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  enforce  the  payment  of  licenses  aI- 
|®?ed  to  be  due  by  defendants  for  carrying  on  the  business  of  travel - 
"*?8how,  dentistry,  manufacturer,  merchant  and  hawker,  aggregate 
'^H  for  both  State  and  parish  license  the  sum  of  $261.75. 

I^efendants  answered  that  ^'they  constitute  a  firm  and  carry  on 
bnsinegg  as  a  hawker,  in  the  capacity  of  which  they  are  liable  to  the 
'icenae  of  hawker,   in  that  capacity  for  which   they  have   paid  and 
%  owe  no  other. '» 
15 
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There  u>  no  ifisue  suggested  by  the  pleadings  in  any  way  involving 
the  legality  or  constitotionality  of  the  tax.  There  is  only  a  question 
of  fact  at  issue,  whether  or  not  the  defendants  carr>'  on  the  business 
for  which  a  license  is  demanded. 

It  is  not  claimed  that  the  license  of  hawker  covers  the  other  occu- 
pations and  authorizes  the  defendants  to  pursue  them. 

The  amount  involved  is  less  than  $2000,  and  this  court  is  therefore 
without  jurisdiction. 

Art.  81  of  the  Constitution  as  amended.. 

We  will  therefore  ex  propria  moiu  dismiss  the  appeal.  38  An.  70-4; 
State  ex  rel.  Buneaudroy,  recently  decided. 

It  is  therefore  ordered  that  the  appeal  l>e  dismissed. 


12  at 

^  «  No.  10,553. 

42    22« 

y^  '<^|      Hkxkv  O'Hara  and  R.  J.  Whitney  vs.  The  Inoependexce  Lumber 

AND  Improvement  Company. 

When*  tiM' f^hcriff's  ri-tiirn  oil  a  fitation  <lo<'s  nnt  conforiii  to  tlir  rttiuin'iiifiits  of 
law  .  tin*  JtKitiCnirnt  will  hv  r<*v<rsi«Hl  ami  va>v  reiiian«.le<l.  Asth«»  return  may  havo 
ln'i'U  «li.'li'Ct  iv«*  ainl  thf  Ncrvlc-e  ;;oo<I,  tin*  chm*  !«lioiiUl  not  bv  disnil^sod,  bvit  ro- 
inaiKlcil  for  fiirtln'r  prof^MMlinjfs,  at  cost**  of  plaintiff  in  l>»»th  courts. 

APPEAL  from  the  Eighteenth  District  Court,  Parish  of  Tangipahoa. 
Thomptionj  J. 

Reid  &  Reid  and  S.  />.  Ellis  for  Plaintiffs  and  Appellees. 


/•;.  ^V.  Whittemore  for  Defendants  and  Appellants.^ 


The  opinion  of  the  court  was  delivered  by 

McEnkhv,  J.  Plaintiffs,  creditors  of  the  defendant  company, 
alleging  its  insolvency,  the  closing  of  its  mills,  and  the  absence  from 
the  State  of  all  the  officers  of  said  company,  prayed  for  the  appoint- 
ment cf  a  receiver  of  said  company,  the  judicial  sequestration  of  its 
property,  and  the  liquidation  and  settlement  of  its  affairs.  The  prayer 
was  granted,  a  receiver  appointed,  the  property  sequestered,  and 
order  for  its  sales  granted. 
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Barthold  &  Jennings,  a  commercial  firm  of  St.  Louis,  Missouri,  and 
stockholders  in  said  company  to  the  amount  of  137  shares,  of  fifty 
dollars  each,  appeal  from  the  judgment.  They  allege  the  proceed- 
ings were  conducted  and  prosecuted  to  judgment  with  undue  haste, 
and  were  ex  parte,  the  defendant  company  having  had  no  opportunity 
to  appear  and  defend  in  said  suit.  The  company  was  incorporated 
in  February,  1888.  In  November,  1889,  its  mills  ceased  opera- 
tion. On  December  2,  1889,  the  suit  of  plaintiffs  was  filed.  On 
December  6,  1889,  the  case,  on  the  rule  to  appoint  a  receiver, 
was  taken  up,  tried,  and  made  absolute.  On  the  same  day  the 
receiver  was  appointed,  gave  bond  and  qualified.  On  the  9th  of 
December  the  receiver  applied  for  and  obtained  an  order  of  sale  of 
the  property  of  the  defendant  company.  In  these  proceedings,  con- 
dneted  so  speedily,  the  appellantR  allege  that  there  was  vf^  v«iiri 
return  on  the  citation  to  the  defei^dant  company,  and  the  j  dgment 
on  the  rule  is  therefore  a  nullity. 
The  return  on  the  citation  is  as  follows : 

*'  Received  the  original  citation,  together  ^dth  certified  copy  of 
•same,  and  a  certified  copy  of  plaintiff's  petition  and  order  thereon, 
and  served  said  certified  copy  of  plaintiff's  petition  and  order  on 
R.  S.  Manard,  a  person  over  the  age  of  fourteen  years,  whom  I  found 
at  the  domicil  of  said  Independent  Lumber  and  Improvement  Com- 
pany, in  charge  of  said  company's  property  and  will,  the  general 
manager  and  president  being  absent  from  the  domicil  of  said  com- 
pany at  the  time  of  service,  and  make  this  my  return. 

"  F.  P.  Mix,  Sheriff." 
The  return  is  radically  defective  in  not  stating  whether  the  name 
of  the  party  to  whom  the  citation  was  handed  was  known  to  the 
Sheriff,  or  whether  he  learned  it  by  interrogating  that  person,  and 
omitting  to  state  the  day,  month  and  year  when  the  process  was 
served.    C.  P.,  Art.  201,  Sec.  2;  Arts.  202,  203. 

The  return  does  not  show  a  domiciliary  service  and  there  was  no 
proper  foundation  for  a  default. 

^ere  was  not,  however,  an  utter  want  of  legal  service,  and  as  the 
P*rty  plaintiff  could  have  had  the  return  corrected  in  accordance 
^th  the  facts  of  the  service,  the  proper  course  to  pursue  is  to  re- 
^^d  the  case.     Adams  &  Co.  vs.  Basile,  35  An.  101. 

*t  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
•Tom  be  reversed  and  that  the  case  be  remanded  for  further  proceed- 
^^,  at  the  costs  of  appellees. 
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No.   10,505. 
The  State  op  Louisiana  vs.  AiiLEN  McCoy. 

An  indictment  for  larceny  must  be  tried  in  the  parish  in  which  the  offence  wan 

either  actually,  or  in  contemplation  of  law,  committed. 
An  offender  who  has  stolen  property  in  one  parish  and  carried  It  to  another  may  l>e 

tried  in  either  parish. 
The  continuance  of  the  asportation  is  a  new  caption. 
Quashing  an  indictment  found  in  the  parish  to  which  the  property  was  carried,  on 

the  ground  of  want  of  Jurisdiction,  is  error. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry.. 
Lewis,  J. 

Walter  H,  Rogers,  Attorney  General,  for  the  Appellant. 


E.  R.  Veazie  and  8,  Dupre  for  the  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bbrmudez,  C.  J.  The  State  appealed  from  a  judgment  quashing 
the  indictment  for  larceny  herein  and  discharging  the  accused,  the 
court  considering  that  it  had  no  jurisdiction  to  try  the  case. 

The  motion  to  quash  charged  that,  if  true  it  be  that  the  larceny 
was  committed  in  one  parish  and  the  property  stolen  taken  to- 
another  contiguous  one,  the  court  of  the  latter  parish  had  no  juris- 
diction and  that  the  court  of  the  former  was  the  only  one  having 
authority  in  the  premises. 

The  law  is  clear  on  the  subject.  *^  When  the  larceny  has  been 
committed  in  one  county  {animo  furandi)  the  offender  is,  in  the  eye 
of  the  law,  guilty  of  larceny  in  every  county  into  which  the  goods 
may  have  been  carried.  The  rule  applies  as  well  to  property  which 
is  made  the  subject  of  larceny  by  statute  as  to  property  which  is  the 
subject  of  larceny  by  the  common  law. 

When  there  is  one  continuing  transaction,  though  there  may  be- 
several  distinct  asportations  in  law,  yet  the  party  may  be  indicted! 
for  the  final  carrying  away  and  all  who  concur  are  guilty  though  they 
were  not  privy  to  the  first  or  intermediate  act. 

*^  One  aiding  or  abetting  in  a  larceny  in  one  county,  and  afterward 
concerned  in  the  possession  and  disposal  of  the  stolen  property  in 
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another  connty,  though  the  goods  were  removed  to  the  latter  county 
without  his  agency,  may  be  convicted  of  larceny  in  the  latter  county." 
Wharton  Crim.  Law,  7th  ed.  928,  etseq. 

An  indictment  for  larceny  must  be  tried  in  the  county  in  which 
the  offence  was  either  actually  or  in  contemplation  of  law  committed ; 
bnt  where  goods  stolen  in  one  county  are  carried  by  the  offender  in 
Jinother  or  others,  he  may  be  indicted  in  any  of  them,  for  the  con- 
tinuance of  the  asportation  is  a  new  caption.     Roscoe  Cr.  Ev.  644. 

Besides,  Sec.  988  of  the  R.  S.  distinctly  provides  that;  Whenever 
any  crime  or  misdemeanor  shall  be  beg^un  in  one  parish  and 
completed  in  another,  it  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined and  punished  in  either  of  the  parishes  in  the  same  manner  as 
if  it  had  been  actually  and  wholly  committed  therein. 

Quashing  an  indictment  found  in  the  parish  to  which  the  stolen 
property  was  carried,  on  the  ground  of  want  of  jurisdiction,  is  error. 

It  Ib  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  be  reversed,  that  the  motion  to  quash  be  everruled,  that  the  in- 
dictment be  reinstated  and  that  the  case  be  remanded  to  the  lower 
conrt  for  further  proceedings  according  to  law. 


No.  10,556.  Ji^§ 

The  State  op  Louisiana  vs.  Filmore  Butler  et  als. 

A  motion  in  arrest  of  jadgment  by  the  principal  convicted  defendant,  that  the  in- 
dictment charging  his  acquitted  co-defendants  as  accessories  is  fatally  defec- 
tive, as  they  ought  to  have  been  prosecuted  as  principals,  is  quixotic*  and 
anworthy  of  notice. 

'Hill  of  ezceptton  to  the  ruling  of  the  District  Judge  of  a  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  law  and  evidence,  will  not  bo  con- 
Hidewd  on  appeal. 

APPEAL  from  the  Twenty- third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 

^'ottcr  H.  Rogers f  Attorney  General,  and   Alex,  Hebert,  District 
Attorney,  for  the  State,  Appellee. 


^Tles  A.  Roxborough  for  Defendants  and  Appellants. 
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Paym-.  -Jr..  v-.  Jaiii«-<^  an  1  Trji^<*r. 

The  opinion  of  the  court  was  delivered  by 

Bermi'dez,  C.  J.  Butler  was  prosecuted  for  shooting  with  intent 
to  murder;  was  convicted  and  sentenced  to  hard  labor. 

The  other  defendants,  Cass  and  Scott,  were  indicted  as  accessories 
before  the  fact  and  acquitted. 

Butler  complained  that  the  verdict  .against  him  was  contrary  to> 
law  and  evidence,  claiming  a  new  trial. 

He  further  complained  that  the  indictment  is  fatally  defective,  in 
this,  that  his  co-defendants,  prosecuted  as  accessories,  should  have 
been  indicted  as  principals,  there  being  no  accessories  in  law  to  the 
crime  of  shooting  with  intent  to  kill. 

The  District  Judge  overruled  the  motion  for  a  new  trial  and  that  in 
arrest  of  judgment,  and  bills  were  reserved. 

The  bill  to  the  denying  of  the  motion  for  a  new  trial  is  not  worth 
notice,  and  that  to  the  overruling  of  the  motion  in  arrest  is  altogether 
unfounded. 

What  is  it  to  Butler  that  his  co-defendants,  who  were  acquitted^ 
were  or  were  not  properly  indicted?  He  can  not  be  permitted  to 
champion  any  of  the  rights  which  they  might  have  asserted  and  did 
not  urge.  They  are  satisfied  with  the  result  of  their  case.  Butler* a 
complaint  that  his  co-defendants  were  improperly  indicted  is  simply 
quixotic. 

Judgment  affirmed. 


'  46  |S32| 

li  J22  No.  10,645. 

J.  U.  Payne,  Jr.,  vs.  S.  L.  James  and  Louis  Traqbr. 

rtuliT  a  contract  of  lease  which  binds  the  lessee  to  keep  the  property  in  good  re- 
p:iirH,  and  to  surrender  it  at  the  expiration  of  the  lease  in  the  name  good  order 
in  which  he  received  It  at  the  beginning  of  the  lease,  he  has  the  option  to  make 
tlic  re«iulred  or  necessary  repairs  at  the  end  of  the  lease,  and  his  lessor  has  no 
cause  of  action  for  damages  for  his  failure  to  make  repairs  until  the  expiration 
of  the  lease. 

Ilince,  when  the  cause  of  action  arises,  the  conditions  on  which  the  work  was  to 
1)1'  done  liave  ceased  to  exist,  and  in  such  a  case  the  action  for  damages  nee<l 
not  be  preceded  by  a  putting  in  default  of  the  lessor.  (('.  C\,  Art.  1««;  Kxcep- 
tltm  I.) 

Tiie  lessor  who  sells  the  leased  property  during  the  continuance  of  the  lease,  witU 
the  express  reservation  of  all  his  rights  and  claims  as  lessor,  specially  includ- 
ing the  right  to  sue  for  damages  caused  to  the  property  during  the  possession 
of  the  lessee,  has  a  legal  right  of  action  for  such  damages  after  the  expiration.* 
nf  the  lease,  unaffe<te<l  by  tlie  sale  inadi*  in  tlie  meantime. 
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\  PPEAL  from  the  Thirteenth  District  Court,  Parish  of  West  Feli- 
ciana.    8empl€j  J, 


A 


S.  McC,  Lawrcison  and  Harry  H,  Hall  for  Plaintiff  and  Appelle : 

I.    When  a  lessee  eontnictft  to  deliver  up  a  plantation  In  as  good  order  and  condi- 
tion as  when  received,  at  the  end  of  hU  ieaite,  he  haM  until  the  end  of  the  htst  day 
of  that  lease  to  perform  that  obligation  ;  and  he  would  not  be  In  default,  tliere- 
toTv,  until  the  expiration  of  his  lease. 
'/.    Tlie  putting  in  goo<l  order  and  condition  was  to  lie  performed  tiuring  the  hume; 
tlif  less€*e,  therefore,  has  no  right  to  burden  the  property  witli  that   detention 
after  its  delivery  back  to  the  owner. 
.1.    Therefore,  the  thing  to  be  **  done  by  tlie  contract  was  of  such  a  nature  thsit  it 
could  only  be  •    •    •  done  within  a  certain  time,  which  htis  elapsed;   •    ♦    ♦  Ihe 
d«*iitor  would  not  1)^  put  in  legal  delay  to  entitle  the  creditor  to  damage."    ('.  ('. 
1h:«  f  1927).    Marcade,  Vol.  4,  Kec.  513,  p.  416. 
i.    No  rule  of  law  requires  the  party  claiming  dauntges  for  an  Injury  sustained  on 
account  of  the  non- performance  or  <lefectlve  performance  of  a  contract  for 
work  and  labor  done,  to  lli-st  put  his  adversary  #w  mora  before  he  can  be  per- 
uiitted  to  prove  hlw  danuiges.    37  An.  470;  9  La.  174 ;  14  An.  81 ;  M  An.  211. 
^.    The  delivery  of  the  plantation,  not  conforming  to  the  contract  requirements, 
was  not  the  dellver>'  contemplated  by  the  contract;  was  not  a  performance  of 
the  contract ;  was,  on  the  eontrar>',  an  artire  violation  of  th<'  contract.    Vide 
U*vy  vs.  Schwartz.  34  An.  214. 
•>.   Thi' obligation  contracted  by  the  vendor  t(»  cancel  a  mortgage  within  a  given 
Uinc  is  a  condition  precedent  to  the  collection  of  a  note,  and  he  need  not  he  put 
in  tU-fault.    Walker  vs.  Cucullu,  15  An.  6«>. 
".    When  one  sells  a  plantation  which  has  been  damaged  and  depreciated   by  tlu^ 
wxot  his  lessee,  the  right  of  action  against  that  lessee  for  the  Injury  .so  done 
prior  to  the  sale  is  not  transferred  to  the  vendee,  unless  by  express  subroga- 
tion, but  remains  in  the  vendor.    Clark  vs.  Warner,  6  An.  408;  14  An.  \VJ. 
»*.   Xot  only  was  there  no  subrogation  to  the  vendee  in  the  instant  case,  but  the 
»ndor expressly  reserved  the  right  to  himself  to  claim  these  damages;  and, as 
ills  petition  avers,  actually  received  as  the  price  of  his  plantation  $5i)(Mj  less 
than  h<<  would  have  sold  It  for  without  this  injury  to  which  the  lessee  subje<te<l 
it. 


^^'  W.  Leake  and  R.  C,  Wickliffe  for  Defendants  and  Appelles: 

Anadion  (or  damages  resulting  from  the  passive  violation  of  a  commutative  c(uj- 
tract  or  one  containing  mutual  stipulations  and  covenants  between  the  con- 
^^^'ng  parties,  must  be  preceded  by  putting  the  obligor  in  mora,  as  a  condition 
'DPreto;  it  i»  the  duty  of  the  plaintiff  to  allege  and  prove  it,  else  he  can  not 
wnvor.   K.  i\  (•.  iar>:  38  An.  781 ;  37  An.  H3I):  .30  An.  112(J. 


The  Opinion  of  the  court  was  delivered  by 

'^oc'H^.j  J.    Plaintiff  claims  damages  in  the  sum   of   five   thousand 
aollarg  for  alleged  violations  of  a  contract  of  lease,  in  which  the 
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defendants,  as  lessees,  had  bound  themselves  to  keep  the  leased 
premises  in  good  order  and  repair  during  the  continuance  of  the 
lease,  and  at  the  expiration  thereof,  to  surrender  the  property  in  a 
like  good  order  and  repair,  which  they  utterly  failed  to  do. 

Plaintiff  appeals  from  a  judgment  which  sustained  an  exception  to 
the  effect  that  his  petition,  which  aUeged  a  passive  violation  of  a 
contract,  contained  no  averment  that  the  debtor  had  been  put  in 
default. 

Plaintiff's  counsel  argue  with  much  force  that  the  violation  of  the 
contract,  disclosed  by  their  allegations,  is  an  active,  and  not  a 
passive,  violation;  and  that  therefore  a  putting  in  mora  was  not  an 
indispensable  prerequisite  to  the  demand  in  damages. 

But  for  the  purposes  of  the  conclusions  which  we  have  reached'  in 
the  case,  we  find  it  unnecessary  to  discuss  that  question. 

Conceding,  therefore,  for  the  arg^ument,  that  the  alleged  violation 
of  the  contract  is  passive,  and  that  the  case  is  controlled  by  the  pro- 
visions of  Art.  1933  of  the  Civil  Code,  we  think  that  plaintiff's  de- 
mand on  the  face  of  the  pleadings  is  amply  protected  by  the  first 
exception  which  the  Code  makes  to  the  article  under  consideration, 
and  which  reads  as  follows : 

**When  the  thing  to  be  given  or  done  by  the  contract  was  of  such  a 
nature  that  it  could  only  be  given  or  done  within  a  certain  time, 
which  has  elapsed,  or  under  certain  circumstances,  which  no[.longer 
exist,  the  debtor  need  not  be  put  in  legal  delay  to  entitle  the  creditor 
to  damages." 

From  the  contract,  which  is  annexed  [to  the  petition,  it  appears 
that  the  lease  was  for  a  term  of  five  years,  and  that  the  clause  which 
has  a  bearing  on  the  present.controversy  reads  as  follows : 

^^The  lessees  further  obligating  themselves  to  keep  the  herein 
leased  premises,  including  all  buildings,  fences,  ditches,  improve- 
ments, etc.,  in  good  order  and  repair  during  the  continuance  of 
this  lease,  and  at  the  expiration  hereof  to  surrender  the  same  to  the 
said  lessor  in  the  like  condition,  good  order  and  repair,  in  which  they 
acknowledge  to  have  received  the  same." 

And  the  charge  is  that  in  violation  of  their  agreement  the  defend- 
ants aUowed  the  buildings  to  become  dilapidated,  the  fences  to  fall, 
and  the  ditches  to  become  choked  and  obliterated,  in  consequence 
of  which  the  lessor  was  damaged  in  the  amount  claimed  herein. 

Under  a  proper  construction  of  the  contract  it  appears  to  us  that 
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at  any  time  before  the  expiration  of  the  lease,  even  a  few  weeks  be- 
fore that  time,  the  lessees  could  have  repaired  the  buildings,  rebuilt 
the  fences  and  reopened  the  ditches,  all  in  a  manner  sufHcient  to 
bare  restored  the  leased  premises  in  the  same  good  order  and  re- 
pair in  which  they  had  received  them.  In  such  a  case  the  lessor 
would  have  had  no  cause  of  complaint  under  the  law.  It  is  on  the 
other  hand  equally  clear  that  it  was  too  late  for  the  lessees  to  under- 
take such  works  and  repairs  after  the  expiration  of  the  lease.  Hence 
it  follows  that  the  time  for  action  on  the  part  of  the  lessor  did  not 
occur  or  arise  until  or  before  the  expiration  of  the  lease,  although  he 
had  already  suffered  apparent  damages. 

But  at  about  that  time,  the  circumstances  under  which  the  lessees 
could  restore  the  leased  plantation  to  proper  repair  and  good  order,  and 
which  circumstances  were  their  possession  of  the  premises  as  lessees, 
had  ceased  to  exist.     It  is  therefore  apparent  that  when  the  obliga- 
tion of  the  lessees  to  restore  the  leased  premises  to  good  order  and 
repair  for  the  purpose  of  surrendering  the  same  to  the   lessor  cul- 
minated, the  latter  had  yet  no  authority  in  law  to  require  the  neces- 
san'  repairs,  and  that  his  right  only  accrued  at  the   very  moment 
that  the  possession   of   the   premises  reverted  to   him,  under  the 
contract.    But,  as  we  have  said,  it  was  then  too  late   to   coerce  the 
lessees  to  a  specific  performance,  and  the  law  can  not  impose  a  use- 
less proceeding,  as  a  prerequisite  to  a  legal  demand.     Beck   vs. 
Fleitas,  37  An.  493. 

We  therefore  conclude  and  we  hold  that  in  this  case  the  law  could 
not,  and  did  not,  require  that  plaintifl's  demand  should  have  been 
preceded  by  a  putting  in  default.  In  plaintiff's  petition  it  is  averred 
that  nearly  a  year  before  the  expiration  of  the  lease  he  had  sold  and 
parted  with  the  possession  of  the  leased  plantation ;  and  that  circum- 
stance is  made  the  ground  of  a  second  exception  on  the  part  6t  the 
defendants,  who  urge  that  this  sale  having  been  made  before  the 
time  for  repairing  had  elapsed,  plaintiff  has  no  interest  in  the  value 
of  said  repairs.  An  easy  answer  to  that  contention  would  be  that 
the  lessor  is  not  here  claiming  the  value  of  the  neglected  or  omitted 
repairs;  his  demand  is  for  the  damages  caused  to  his  property  by 
the  neglect  or  failure  of  the  lessees  to  make  the  repairs  and  works 
stipulated  in  the  contract. 

In  his  petition  he  avers  that  owing  to  the  dilapidated  condition  of 
the  plantation,  as  a  result  of  the  lessee's  violation  of  their  obligation, 
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he  was  compelled  to  accept  as  piirehase  price  therefor,  $5000  less 
than  would  have  been  its  actual  or  market  value,  if  the  same  had 
been  in  proper  repair,  or  in  the  same  order  in  which  the  lessees  had 
received  it  at  the  commencement  of  the  lease. 

We  are  clear  in  the  opinion  that  such  allegations  unquestionably 
disclose  an  actionable  interest  in  the  complaining  lessor.  But  the 
present  case  is  still  stronger.  Plaintiff  alleges  that  in  the  act  of  sale 
which  he  made  [of  the  property  he  specially  reserved  all  his  righta 
and  claims  as  lessor,  including  in  terms  the  right  ^Ho  sue  for  the  re- 
covery from  the  said  James  and  Trager  of  all  damages  which  the  said 
plantation  should  have  sustained  while  in  their  possession." 

It  has  been  held  in  our  jurisprudence  that  **  the  purchaser  of 
property  is  presumed  to  acquire  all  actions  appurtenant  to  the  prop- 
erty and  necessary  to  its  perfect  enjoyment;  but  as  to  damages 
actually  suffered  by  the  vendor  before  the  sale  they  are  personal  to 
him  and  can  not  be  recovered  by  the  purchaser  without  an  express 
subrogation.''     Clark  vs.  Warner,  6  An.  408. 

In  this  case  the  damages  claimed  by  the  lessor  were  continuous 
from  the  beginning  to  the  end  of  the  lease,  and  an  amount  of  $5000 
was  alleged  to  have  been  already  occasioned  at  the  time  of  the  sale, 
although  the  right  to  claim  the  same  had  not  yet  accrued.  And  the 
vendor,  far  from  subrogating  his  right  to  claim  these  damages  to  his 
vendee,  specially  reserved  his  right  of  action  thereunder. 

Hence  we  conclude  that  there  is  no  merit  in  the  second  exception. 

We  note  that  the  District  Judge  rested  his  decree  exclusively  on 
the  strength  of  the  first  exception  without  reference  to  the  second. 
But  both  were  means  of  defence  submitted  below,  and  both  were 
propen  subjects  of  judicial  consideration  on  appeal ;  and  the  ends  of 
justice  were  best  subserved  by  disposing  of  both  at  this  time.  Ex- 
ecutors vs.  Schenck  et  al.,  41  An.  465. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  an- 
nulled, avoided  and  reversed,  that  the  exceptions  herein  interposed 
by  the  defendants  be  overruled  and  dismissed  at  their  costs  in  both 
courts,  and  that  the  cause  be  remanded  to  the  District  Court  for 
further  proceedings  according  to  law. 

Mr.  Justice  Fenner  recuses  himself  on  account  of  affinity  to 
plaintiff. 


\ 
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10,396. 
Samuel  Burchfibld  vs.  The  City  op  New  Orleans. 

CuDiis  will  not  enforce  ajjcuinst  a  municipal  corporation,  a  contract  made  for  it 
and  in  its  name  by  one  of  its  ofUcers  who  had  no  anthority  to  make  such  a 
c<intract. 

I'mlerthc  proTisions  of  the  charter  of  the  City  of  New  Orleans,  the  Commissioner 
of  Public  Works  Is  powerless  to  bind  the  city  by  a  contract  for  the  purchase  of 
materials  for  his  department,  independently  of  the  action  of  the  City  Council. 

Kuril  power  did  not  exist  even  before  the  passage  of  Act  1.35  of  18«8,  of  the  Legis- 
lature. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
A    Ellis,  J. 


Branch  K.  Miller  for  Plaintiff  and  Appellee  : 

1.  Where  a  municipal  corporation  is  sued  upon  a  contract,  which  it  has  the  power 
to  make,  a  defence  based  upon  the  non-compliance,  with  the  charter  pro- 
visions in  making  the  contract,  will  not  be  considered  unless  specially  pleadcfL 
311  A.  45.3 ;  10  A.  809 ;  12  A.  35. 

2.  A  contract  to  furnish  shells  to  repair  the  streets,  is  within  the  power  of  the 
Commissioner  of  Public  Works  of  the  City  of  New  Orleans.  Act  No.  20  of  1882 
Sec.  21, 24,  7.  8 ;    Act :«  of  1888 ;  Act  1 19  of  1882. 

s.    Where  a  municipal  corporation  has  power  to  make  a  contract,  but  acts  through 
tin  officer  not  authorized,  it  is  liable  on  the  contract  if  it  has  been  executed  by 
the  other  party,  especially  so  if  the  latter  has  parted  with  value  and  the  cor- 
poration has  thereby  received  benefit  for  which  It  has  given  no  equivalent.    16 
Crtl.256;96U.  S.  341;  15  Barb.  (N.  Y.)  323,324;:«  O.  St.  HW;    3  S.  K.   Kep.  442,  443; 
W  Pacific  Rep.  836;  24  111.  107. 
*.  A  contract  of  a  municipal  corporation,  containing  a  defect  of  form,  may  be  rati- 
fied by  the  authority  which  had  the  power  to  make  It  originally ;  a  payment  on 
account  of  the  sum  due  under  the  contract  is  such  a  ratltlcation.    7  Me.  19, 118; 
HPa.St.  (2  Harris)  a'J;  9  Cal.  433;  37  Cal.  543,  57il;   9  lieisk  (Tenn.)  543:  44ra.23JJ; 
2:<0.  j;t.  .%<;  1.5  Barb.  (N.  Y.)  323. 


&wU  I,  Gilmore  and  Thoa.  McC,  Hyman,  Assistant  City  Attorneyg, 
'or  Defendant  and  Appellant  : 

•  ''"he  Commissioner  of  Public  Works  has,  under  the  law,  no  authority  to  i)urchitse 
""Pplles  or  materials  for  the  city's  account  without  the  order  of  the  Council 
"^d  the  sale  or  the  advertisement  of  the  contract,  and  contracts  entered  Into 
^y^m  for  supplies  and  materials  without  the.se  formalities  are  void.  Act  20 
***  l^i;  Ordinance  No.  4495,  A.  S. ;  Fox  vs  Sloo,  10  An.  11 ;  Fox  vs.  Sloo,  12  An.  IJH ; 
^it-^osBlon  of  Irwin,  16  An.  132. 

^"  privilege  can  be  allowed  for  the  payment  of  the  city's  bills  for  one  month 
•^^tTihorur  of  a  subsequent  month,  because  no  law  exists  establishing  such 
Privil|.jj,.  an<l  prlvilcKes  are  ttricti  Jarfi. 


286  SUPREME  COURT  OF  LOUISIANA. 

Burcbficid  vs.  City  of  New  Orleans. 

8.  No  interest  can  be  allowed  on  claims  against  city  budget  appropriations  for  the 
^QtiT  1888.  Taxpayers  vs.  City,  33  An.  671 :  Fernandez  vs.  City,  Court  of  Appeals, 
Fire  Engine  Company  vs.  City,  S9  An.  9H2. 


The  opinion  of  the  court  was  delivered  by 

PocH^,  J.  This  is  an  action  on  an  alleged  contract  with  the  City 
of  New  Orleans,  through  the  Commissioner  of  Public  Works,  for  the 
supply  of  shells  delivered  to,  and  used  by,  said  officer,  in  repairing 
and  filling  certain  streets  of  the  city,  in  January,  February,  March 
and  April,  of  the  year  1888,  which  shells  were  furnished  at  the 
agreed  price  of  one  dollar  per  cart  load. 

On  the  allegation  that  at  the  proper  time  the  City  Council  refused 
to  pass  the  necessary  financial  ordinance  directing  the  payment  of 
his  bill,  which  had  been  approved  by  the  then  Commissioner  of  Pub- 
lic Works,  plaintiff  sued  out  and  obtained  an  injunction  restraining 
the  Council  from  making  any  appropriation  which  would  hinder  or 
prevent  the  payment  of  the  sums  due  to  him  in  accordance  with  the 
rank  and  preference  which  he  claimed. 

Judgment  was  rendered  in  favor  of  plaintiff  for  his  demand  in  full, 
and  for  all  the  relief  which  he  prayed  for,  excepting  the  interests 
which  he  claimed,  and  which  were  denied  him. 

The  defence  is  a  general  denial,  and  under  it  the  city  makes  the 
point  that  the  Commissioner  of  Public  Works  was  without  the  author- 
ity or  power  to  bind  the  corporation  in  the  contract  sued  on. 

The  point  is  well  taken  and  it  should  have  prevailed  as  a  defence ; 
hence  the  judgment  appealed  from  must  be  reversed. 

Under  the  provisions  of  the  charter  of  the  City  of  New  Orleans  the 
right  of  contracting  in  the  name,  and  in  behalf,  of  the  corporation  is 
vested  exclusively  in  the  City  Council,  whose  official  acts  must  be 
done  and  evidenced  by  means  of  ordinances  or  resolutions.  And  the 
power  of  the  Council  itself  to  enter  into  contracts  for  purchases  in 
the  name  and  for  the  use  of  the  city  is  regulated  by  special  privileges 
contained  in  the  charter.  The  exercise  of  that  power  is  so  restricted 
and  circumscribed  that  an  ordinance  is  not  of  itself  sufficient  to 
legally  affect  the  purchase  of  certain  things. 

Sec.  21  provides  that:  **  All  contracts  for  public  works,  or  for 
materials  or  supplies  ordered  by  the  Council,  shall  be  offered  by  the 
Comptroller  in  presence  of  the  finance  committee   of  said  Council, 
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and  given  to  the  person  making  the  lowest  proposal  therefor,  who 
can  fomish  security  satisfactory  to  the  Council." 

It  will  be  noticed  that  the  management  of  contracts  for  the  pur- 
poses enumerated  is  entrusted,  with  very  limited  powers,  to  the 
Comptroller,  to  whom  is  conferred  the  duty  of  the  general  superin- 
tendence of  the  fiscal  affairs  of  the  corporation,  and  that  in  reference 
to  such  contracts  no  power  is  vested  in,  and  no  duty  entrusted  to, 
any  other  executive  officer  of  the  corppration.  Hence  it  follows  that 
under  a  proper  construction  of  that  provision,  the  power  is  withheld 
from  the  Commissioner  of  Public  Works,  and  from  the  other  execu- 
tive officers,  to  represent,  or  to  act  in  behalf  of  the  city  in  the  matter 
of  purchasing  supplies  or  materials  necessary  to  their  respective 
departments. 

But  in  addition  to  that  reason  other  provisions  of  the  charter  can 
be  invoked  to  conclusively  show  that  the  power  or  authority  to  enter 
into  contracts  for  materials  was  not  to  be  exercised  by  any  executive 
officer  independently  of  the  Council.  Sec.  24  of  the  charter  pro- 
vides as  follows : 

^^  The  Commissioner  of  Public  Works  shall   have   general  charge 
and  superintendence  of  all  matters  relating  to  water  works,  railroads, 
canals,  levees,   weights  &nd  measures;  the  fire   department,   and 
manufacturers,  streets,  side- walks,   pavements  and  wharves;    the 
construction  and  repair  of  bridges  and  drainage  and  hygiene   of  the 
city,  in  so  far  as  the  same   may  be   compatible  with  the  laws  and 
duties  of  the  Board  of  Health,  and  shall  be  vested  with  and  perform 
such  other  functions  as  may  be  prescribed  by  said  Council."  »     *     ♦ 
Nothing  in  that  language  can  even  suggest  a  remote  intention  of 
vesting  the  Commissioner  of  Public  Works  with  the  power  of  con- 
tracting for  materials  for  the  city  and  of  determining  the  price  to  be 
paid  therefor  or  the  quantity  to  be  procured. 

After  lodging  that  identical  power  exclusively  in  the  City  Council 
'^nd  prescribing  to  the  Comptroller  the  mode  of  assistance  which  he 
^one  conld  render  in  the  premises,  the  law  maker  could  not  consist- 
ently entrust  the  same  authority  to  another  and  different  department 
or  officer. 

Id  order  to  leave  no  doubt  as  to  the  true  meaning  of  the  charter 
on  this  very  important  question,  which,  notwithstanding. its  clear- 
^^}  seems  to  have  been  misunderstood,  the  Legislature  passed  Act 
135  of  1888,  which  provides  that,  **  Neither  the  Council  of  the  City  of 
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New  OrleaDs,  nor  any  conrmittee  thereof,  nor  any  of  the  officers  of 
Baid  city  shall  have  the  power  to  bind  the  city  by  any  contract  for 
any  public  work,  or  for  the  purchase  of  any  material  or  supplies  for 
any  of  the  departments  of  the  city  government,  unless  there  shall 
have  been  previously  passed  a  resolution  authorizing  the  said  con- 
tract or  the  said  purchase,  and  unless  the  said  contract  for  public 
work  or  for  the  furnishing  of  said  material  and  supplies  shall  have 
been  let  by  the  Comptroller  to  the  lowest  bidder,  as  provided  in  Sec. 
21  of  the  City  Charter.'^ 

A  close  analysis  of  the  various  provisions  of  the  city  charter,  and  a 
comparison  of  the  sections  therein  contained  with  each  other,  can 
leave  no  doubt  on  an  impartial  mind  that  the  spirit  of  the  restriction 
announced  in  that  statute  pervades  the  entire  charter.  And  the  only 
legal  effect  of  the  enactment  of  a  soeoial  statute  was  to  condense  the 
limitation  already  h'-oofh'^^  in  the  charter,  in  clear,  terse  and  unam- 
biguouH  language. 

Of  course,  the  act  itself,  as  an  independent  legislation,  could  not 
control  the  contract  now  under  discussion,  as  it  antedates  the  statute, 
but  it  is  useful  as  a  legislative  construction  of  a  previous  enactment, 
and  it  also  serves  to  meet  and  answer  the  argument  made  here  as  to 
the  inconvenience  which  might  result  from  our  construction  of  the 
power  of  the  Commissioner  of  Public  Works  in  connection  with  the 
purchase  of  materials  necessary  to  his  department. 

The  law,  as  it  stood  previous  to  the  existence  of  the  power  now 
conferred  by  the  last  act  to  that  officer  to  make  bills  for  supplies  and 
materials  not  exceeding  |50,  in  cases  of  emergency  may  have  been 
very  inconvenient  in  its  effects,  but  it  was  the  law^,  and  courts  have 
no  other  mission  but  to  enforce  it. 

Having  concluded  that  the  commissioner  had  no  power  to  bind  the 
city  in  the  contract  now  in  suit,  we  have  nothing  left  to  do  but  to 
apply  the  effect  so  tersely  described  by  Judge  Dillon  in  his  work  on 
Municipal  Corporations : 

**The  general  principle  of  law  is  settled  beyond  controversy,  that 
the  agents,  officers,  or  even  City  Council,  of  a  municipal  corporation 
can  not  bind  the  corporation  by  any  contract  which  is  beyond  the 
scope  of  its  powers,  or  entirely  foreign  to  the  purposes  of  the  cor- 
poration, or  which  (not  being  in  terms  authonzed)  is  against  public 
policy.  This  doctrine  grows  out  of  the  nature  of  such  institutions, 
and  rests  upon  reasonable  and  solid  grounds.     The  inhabitants  are 
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the  corporators,  and  the  officers  are  but  the  public  agents  of  the 
corporation.  The  duties  and  powers  of  the  officers  or  public  agents 
of  the  corporation  are  prescribed  by  statute  or  charter,  which  all 
persons  not  only  may  know,  but  are  bound  to  know,''  Sec.  457. 
Also  Sees.  464,  733;  see  also  10  An.  11,  Fox  vs.  Sloo. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgmei^t 
appealed  from  be  annulled,  avoided  and  reversed;  that  the  prelim- 
inary  injunction  herein  obtained  be  dissolved ;  that  his  demand  be 
rejected  and  his  action  dismissed  at  his  cost  in  both  courts. 


Ox  Application  for  Rehearing. 

Fexner,  J.  After  considering  all  the  views  submitted  in  the 
able  brief  for  rehearing,  we  adhere  to  our  clear  conviction  that  under 
the  City  Charter,  as  it  would  have  been  under  the  Act  135  of  1888, 
the  plaintiff's  contract  was  clearly  unauthorized  and  illegal. 

The  authorities  cited  to  show  that,  although  unauthorized,  yet  the 
city,  having  received  and  used  the  property  of  plaintiff,  is  liable  for 
its  value  ex  sequo  et  bonoj  might  have  weight,  if  the  city  were  capable 
of  contracting  debts  except  as  a  charge  upon  her  current  revenues. 
But  the  city  has  no  such  capacity  under  the  Constitution  and  laws  of 
the  State.  Plaintiff's  clain[i  is  presented  in  contest,  not  with  the  city 
practically,  but  with  her  lawful  creditors,  over  whom  he  claims  a 
preference  on  the  revenue  of  the  year.  His  illegal  claim  can  not 
compete  with  their  legal  claims. .  The  utmost  he  could  claim  would 
be  to  have  his  debt  satisfied  out  of  the  revenues  of  the  year  after 
payment  of  all  lawful  claims  thereupon.  But,  as  the  allegations  of  his 
petition  show  the  inadequacy  of  the  revenue  to  meet  the  charges, 
such  relief  will  probably  be  futile. 

We,  however,  reserve  his  right  to  sue  the  city  on  a  quantum  meruit 
for  a  judgment  payable  out  of  any  surplus  of  the  year's  revenue. 

Rehearing  refused. 

No.  10,560. 
In  the  Matter  of  Succession  op  Augusts  Gassie,   to   Compel 
Administrator  to  Account. 

Whtn  it  appears  that  the  only  persons  priictlcully  Interested  in  an  account  are 
thr  accountant  and  the  opponent,  both  of  whom  are  hui  jurin,  and  when  It  Is 
.-bown  that  they  have  uunle  extra-ju«liclal  settlements  of  the  mattei's  involved, 
:in<l,I>y  their  joint  action,  have  involved  affairs  In  such  confusion  that  a  re- 
adjustment is  Impnicticable,  the  jud^e  a  tpto  will  lie  sustained  in  leavinsr  the 
j»artic*s  wliere  tliey  Iiave  placed  themselves  and  in  disnnssinK  the  case. 
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APPEAL  from  the  Twenty-third  District  Ck)urt,  Parish  of   West 
Baton  Ronge.     Talhot,  J. 


Samuel  Matthews  for  Opponents  and  Appellants. 


Alex.  Hebert  for  the  Administrator,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  August  Gassie  died  in  1873,  leaving  a  widow  and  two- 
minor  children.  His  estate  consisted  entirely  of  community  prop- 
erty, and,  under  the  law,  the  widow  was  owner  of  one-half  and  was 
usufructuary  of  the  other  half,  which  belonged  to  her  minor  chil- 
dren. 

Auguste  Gassie  and  his  brother,  William  Gassie,  were  common 
owners  of  part  of  a  plantation,  which  they  worked  in  partnership^ 
and  were  also  mercantile  partners  in  a  store. 

The  succession  of  Auguste  Gassie  was  opened  and  his  widow  quali- 
fied as  tutrix  of  the  minors,  and  her  father,  Emile  Lefebre,  as  their 
under  tutor,  in  which  capacity  they  administered  all  the  estate  ex- 
cept the  partnership  property,  of  which  William  Gassie,  as  surviving^ 
partner,  was  appointed  administrator  and  qualified  as  such,  Mrs. 
Gassie  and  Mr.  Lefebre  becoming  securities  on  his  bond. 

After  this  the  parties  seem  to  have  cut  loose  from  the  court  and  to 
have  taken  the  administration  of  the  estate  into  their  own  hands. 
The  planting  interest  was  conducted  by  them  jointly,  while  William 
Gassie  administered  and  carried  on  the  affairs  of  the  store. 

It  is  very  clearly  shown  that  the  mercantile  copartnership  was 
insolvent  at  the  death  of  Auguste  Gassie.  Therefore  the  minors  hpd 
no  interest  therein,  and  any  profits  made  in  conducting  the  business 
thereafter  belonged  jointly  to  Wm.  Gassie  and  to  Mrs.  Gassie  as 
widow  in  community  and  as  usufructuary.  The  same  may  be  said  of 
the  fruits  and  revenues  of  the  plantation.  Thus,  practically,  the 
only  real  parties  in  interest  were  William  Gassie  and  the  widow. 

They  compromised  and  settled  the  debts  as  best  they  could,  and, 
with  the  full  sanction  and  co-operation  of  both,  the  store  and  plan- 
tation operations  were  carried  on. 
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They  had  frequent  and  full  settlements  with  each  other. 

So  matters  went  on  until  1889,  when  Mrs.  Gassie  filed  the  present 
proceedings  to  compel  William  Gassie  to  account,  and  an  order  to 
that  effect  was  issued  by  the  judge. 

In  obedience  thereto,  Wm.  Gassie  filed  a  bungling  account,  con- 
taining serious  errors,  as  subsequently  shown,  against  himself,  and, 
no  doubt,  others  in  his  favor.  But  the  testimony  of  William  Gassie 
showed  that  the  parties  had  taken  cognizance  of  everything  that 
had  been  done  and  had  had  annual  settlements  with  each  other,  em- 
bracing all  the  matters  in  controversy ,  and  his  statements  are  not  sub- 
stantially contradicted  either  by  Mrs.  Gassie  or  her  father,  who 
advised  and  assisted  her,  and  both  of  whom  testified. 

The  judge  a  quo  came  to  the  conclusion  that  the  matters  involvea 
in  the  account  had  been  extra-judicially  settled  and  liquidated 
between  the  parties,  and,  therefore,  dismissed  the  whole  case. 

We  think  he  did  not  err. 

It  is  clear,  as  heretofore  stated,  that  the  only  parties  interested  in 
this  accounting  are  Wm.  Gassie  and  Mrs.  Gassie,  personally.  We 
have  puzzled  our  brains  over  this  confused  record  in  a  vain  effort  to 
adjust  their  rights  upon  the  evidence  adduced,  and  the  only  conclu- 
sion we  have  been  able  to  reach  is,  that  they  are  equally  responsible 
for  the  inextricable  confusion  in  which  the  matters  are  involved ; 
that,  at  frequent  intervals,  they  have  gone  over  and  agreed  upon 
settlements  to  date,  and  that  it  passes  the  capacity  of  the  most  ex- 
pert, on  the  evidence  here  presented,  to  make  any  better  settlement 
than  they  have  themselves  already  made. 

Judgment  affirmed. 


No.  10,467. 

42~2ri. 

Succession  op  Anna  Maria  Bellande.  51    58 


A  husband  who  has  been  a  party  to  an  authentic  act  by  which  it  is  declai'cd  that 
the  wife  purchases  with  her  separate  paraphernal  funds  and  for  her  separate 
benefit,  is  estopped  from  contradicting  the  verity  of  such  recitals;  unless  ho 
fintproTethat  such  recitals  were  embodied  In  the  act  through  fraud,  error  or 
violence. 

He  must  prove  the  error  before  he  can  be  h<»urd  to  contradict  the  verity  of  tlie 
rwitals. 

16 
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:^.  The  proof  of  error  must  be  clear  and  convincing.  Where  the  terms  of  the  act 
are  unambiguous,  when  it  is  showil  that  those  terms  were  fuliy  communicated 
to  him,  he  can  not  escape  their  effect  by  saying  that  he  did  not  understand  the 
legal  significance  of  the  terms  used,  particularly  after  the  death  of  his  wife,  in 
a  contest  with  her  heirs. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
J^     King,  J, 


H.  H.  Bryan  for  the  Executor,  Appellant. 


A,  J.  Lewis,  contra. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  motion  has  no  merit.  The  case  is  precisely  the 
same  case  which  was  before  us  under  a  former  appeal,  in  which  the 
present  mover  was  then  appellant.  We  then  entertained  jurisdic- 
tion, and  we  still  have  it.  A  party  can  not  invoke  our  jurisdiction  to 
reverse  a  judgment  rendered  against  him,  and  then  decline  it  when 
invoked  to  review  a  judgment  in  the  same  case  rendered  in  his  favor. 


On  the  Merits. 

This  case  involves  a  dispute  between  the  surviving  husband 
and  the  heirs  of  the  wife  as  to  the  ownership  of  a  piece  of 
real  estate  purchased  by  the  wife  by  authentic  act,  to  which  the  hus- 
band was  a  party,  and  which  declares  that  the  purchase  was  made  by 
the  wife  **  with  her  own  separate  and  paraphernal  funds  for  herself, 
her  heirs  and  assigns." 

The  case  was  before  us  on  a  former  appeal  on  a  ruling  of  the  judge 
a  quo,  which  excluded  all  testimony  offered  by  the  husband  to  show 
that  the  act  of  purchase  was  executed  in  error;  that  it  did  not  recite 
the  desire  and  intention  of  the  parties,  which  were  simply  that  the 
purchase  should  be  made  in  the  name  of  the  wife  for  the  benefit  of 
the  community ;  that  the  contrary  declaration  in  the  act  was  made 
through  an  error  of  the  notary,  and  was  not  observed  by  himself  and 
wife,  because  they  did  not  understand  the  meaning  of  the  words 
used. 
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We  reversed  this  ruling  and  remanded  the  case,  saying: 
.  ^^  However  true  it  may  be  that  a  husband,  under  whose  authority  a 
wife  acquires  property  with  the  recital  in  the  act  that  the  purchase  is 
made  by  her  with  her  separate  and  paraphernal  funds  and  for  her 
exclusive  benefit  and  that  of  her  heirs  and  assigns,  may  be  estopped 
from  contesting  the  verity  of  the  statement  and  the  character  of  the 
investment,  it  does  not  follow  that  he  must  necessarily  be  shut  out 
from  all  right  to  attack  the  act  on  grounds  which  he  might  have 
nrged  against  others  than  his  wife,  such  as  error,  violence  or  fraud." 
Succession  of  Bellande,  41  An.  493. 

The  judge  a  quo  in  his  opinion  now  before  us  for  review  seems  to 
have  misconstrued  our  opinion  as  meaning  that  proof  of  the  falsity 
of  the  recital  in  the  act  was,  in  itself,  sufficient  proof  of  error.  He 
makes  no  other  comment  on  the  evidence  in  the  case  except  to  say : 
^'  The  proof  is  convincing,  overwhelming,  that  the  wife  is  not  sepa- 
rate in  property  from  her  husband,  had  no  separate  funds,  and  that 
the  property,  although  in  the  name  of  the  wife,  was  purchased  with 
community  funds  and  is  community  property.*' 

It  is  perfectly  clear  that  before  such  proof  as  that  above  indicated 
could  be  considered  or  even  received,  it  was  first  necessary  for  the 
husband  to  establish  that  the  recital  to  the  contrary  in  the  authentic 
act  was  inserted  and  approved  through  error;  for  however  false  be 
that  recital,  if  it  was  embodied  in  the  act  with  the  consent  of  the 
parties,  they  are  absolutely  estopped  from  contradicting  its  verity. 
Maguire  vs.  Maguire,  40  An.  579;  Kerwin  vs.  Ins.  Co.,  35  An.  33. 

We  remanded  the  case  solely  for  the  purpose  of  receiving  evidence 
on  the  charge  of  error,  holding,  at  the  same  time,  that  the  husband 
*'must  be  held  to  establish  it  by  strong,  legal  and  convincing  evi- 
dence." Some  attempt  was  made  to  establish  the  charge  of  error, 
but  what  does  it  amount  to?  The  proof  shows  that  the  husband  and 
wife  jointly  conducted  the  negotiation  for  the  purchase  and  agreed 
vith  the  seller  as  to  the  price  and  terms ;  that  the  husband  went  with 
the  seller  to  the  notary  and  that  the  former  instructed  him  to  put  the 
property  in  the  name  of  the  wife ;  that  the  notary  prepared  the  act 
in  its  present  form ;  that  the  husband  and  wife  went  together  to  the 
notary's  office  to  execute  the  act ;  that  the  act  was  either  read  to 
them  or  that  the  notary  stated  the  substance  of  it  in  such  words  as 
these,  'Hhis  is  an  act  in  which  Drury  Harris  sells  to  Mrs.  Bellande, 
JHirehasing  with  her  separate  paraphernal  funds,  the  following  prop- 
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erty,"  etc.,  and  that  the  parties  then  signed  the  act.  The  notary  is- 
positive  that,  if  he  did  not  read  the  act,  he  stated  to  the  parties  the 
substance  of  it,  and  specially  that  the  sale  was  to  the  wife,  purchas- 
ing with  ^*  her  separate  paraphernal  fonds." 

The  husband  says :  ^*  I  told  Mr.  Hero  simply  to  put  it  in  my  wife's, 
name,  thinking  that  it  was  community  property;  it  did  not  make  any 
difference  in  whose  name  it  was,  hers  or  mine."  He  does  not  deny 
that  the  act  was  read  to  him  or  that  its  substance  as  above  given  was- 
stated  to  him,  but  says  he  did  not  understand  the  meaning  of  the 
words,  ^*  separate  paraphernal  funds."  It  strikes  one  as  strange 
that  a  person  who  understood  so  well  what  was  community  property 
and  that  property  purchased  during  marriage  in  the  name  of  either 
spouse  fell  into  the  community,  should  have  been  ignorant  of  the 
meaning  of  the  terms,  *' separate  paraphernal  funds."  Admitting 
that  the  term  ^^  paraphernal "  might  be  enigmatical  to  the  lay  mind» 
the  statement  that  the  purchase  was  with  .the  wife's  ^'separate" 
funds  would  seem  plain  enough  to  any  ordinary  mind. 

Not  the  slightest  suggestion  is  made  of  any  reason  why  the  title 
should  have  been  taken  in  the  name  of  the  wife,  if  it  was  intended 
to  give  it  the  character  of  an  ordinary  community  purchase.  The 
husband,  the  head  and  master  of  the  community,  was  present 
actively  participating  in  the  negotiation,  and  if  a  community  purchase 
was  intended  the  natural  and  ordinary  course  would  have  been  to 
take  the  title  in  his  name.  The  taking  of  such  a  title  in  the  name  x>t 
the  wife,  under  such  circumstances,  is  certainly  unusual,  and,  in 
absence  of  explanation,  improbable — so  unusual  that,  when  instructed 
to  put  the  title  in  the  name  of  the  wife,  the  notary  naturally  and 
spontaneously  inferred  that  it  was  a  purchase  for  her  separate 
interest,  and  prepared  the  act  accordingly. 

We  have  no  proof,  except  the  bare  statement  of  the  husband,  as 
to  what  the  wife's  intentions  were,  and  none  at  all  that  she  did  not 
understand  the  full  meaning  of  the  act  which  she  signed. 

The  after  circumstances  relied  on,  that  the  husband  paid  the  taxes 
on  the  property,  attended  to  its  repair  and  made  improvements 
thereon  at  the  charge  of  the  communit}^  have  little,  if  an}',  signifi- 
cance. Such  dealings  by  the  husband  with  regard  to  the  separate 
property  of  the  wife  are  so  natural  and  common  that  they  have  no 
weight  upon  the  question  of  title,  and  confer  only  a  right  to  reim- 
bursement out  of  the  wife's  separate  estate. 
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We  have  before  us  a  perfectly  clear  and  unambig^ouB  contract. 
In  a  recent  case  we  held  (quoting  from  the  Byllabus)  :  *'  When  par- 
ties reduce  their  contracts  to  writing,  and  when  the  terms  of  the 
contract  exhibit  no  uncertainty  or  ambignity  as  to  the  nature,  the 
object  and  the  extent  of  the  agreement,  it  is  presumed  the  writing 
expresses  the  true  and  complete  undertaking  of  the  parties.  Equity 
may  reform  and  correct  even  contracts  unambiguous  on  their  face, 
on  clear  proof  that,  through  fraud  or  error,  the  written  instrument 
has  been  made  to  express  a  different  purpose  from  that  which  the 
parties  had  agreed  on  and  had  intended  to  embody  therein ;  but  to 
support  such  relief  there  must  be  clear  proof  of  the  antecedent 
contract  and  of  the  error  of  committing  it  to  writing.^'  Ker  vs. 
Evershed,  41  An.  15. 

The  evidence  in  this  case  furnishes  no  such  clear  proof. 

The  rule  laid  down  by  us  that  ''a  husband  who  has  been  a  party  to 
an  act  of  purchase,  in  which  it  is  declared  that  the  price  belonged  to 
the  wife  in  her  paraphernal  right  and  that  the  property  is  to  be  such, 
can  not  afterward  contradict  it"  (Magnlre  vs.  Maguire,  40  An.  580) 
is  founded  on  considerations  of  public  policy  and  the  security  of  titles. 
It  would  be  robbed  of  efficacy  if,  after  the  death  of  the  wife,  he 
coold  open  the  door  for  such  contradiction  by  simply  saying  that  he 
did  not  understand  the  meaning  of  the  words  used  in  the  contract. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided  and  reversed,  and  it  is  now  adjudged  and 
decreed  that  the  opposition  of  P.  M.  Gleich  to  the  final  account  be 
and  is  hereby  maintained,  and  that  the  administrator  be  ordered  to 
account  for  the  property  known  as  No.  94  Fourth  street  and  the 
revenues  thereof  as  the  separate  property  of  the  deceased,  and  to 
amend  his  account  accordingly,  without  prejudice,  however,  to  any 
lawful  claims  which  the  community  may  have  against  said  separate 
estate,  appellee  to  pay  costs  in  both  courts. 


No.  10,460. 
A.  A.  Woods  vs.  W.  F.  Halsey  bt  als. 

L  In  case  an  accommodation  acceptor  and  indorsor  of  a  ploco  of  commercial 
paper  aoqaiesces  in  Its  rsTenMon  by  a  bank  discounting  it,  notwithstanding  it 
haa  been  In  part  paid,  and  the  payment  of  the  remainder  e:ctended,  for  which 
extension  a  ftew  note  Is  furnished  to  tlic  bank,  such  acceptor  having  also 
<^dor8ed  said  time  note  Jointly  with  another,  he  is  bound  on  both,  and  bin 
oblliratlon  is  not  restricted  to  the  latter. 
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2.  In  case  of  such  acceptor's  making  payment  of  the  irAote  of  the  latter,  both  notea 
will  be  oztingaishecl ;  but  If  he  refuse  to  pay  more  than  half,  because  his  obli- 
gation is^oinf,  his  obligation  on  the  former  would  remain  in  full  force.  Hence^ 
plaintiff  haying  paid  the  tehoh!  of  the  joint  obligation,  is  not  entitled  to  re- 
imbursement for  the  amount  paid  in  excess  of  his  share  thereof. 


A  PPBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\     EllU,  J. 


Harry  H,  Hall  for  Plaintiff  and  Appellee : 

WIrtc  a  promissory  note  is  drawn  to  the  order  of  two  persons  uiid  end<»r?ied  by 
]>oth,  they  are  Jointly  liable,  but  are  not  bound  in  tiolido.  Tulver  vt».  T>»ovy,  V^ 
An.  202;  Barrow  vs.  Norwood,  3  La.  438;  Raggett  vs.  Rightor,  4  R.  18;  Uayley  on 
Hills,  37;  Chitty  on  Bills  (ed.  1821),  4d5. 

Parties  will  not  be  regarded  as  successive  endorsers  where  they  are  joint  payee* 
of  a  note  and  themselves  endorse  It.  In  such  a  case  it  matters  not  which  signs 
Urst,  the  note  being  payable  only  to  their  Joint  order,  and  transferable  only 
by  their  Joint  act,  they  will  be  considered  Joint  endorsers.  Daniel's  Nego.  Inst. 
(3d  ed.),  633;  8  Allen  41;  19  An.  202. 

Krror  of  law  may  he  invoked  as  the  means  of  preventing  a  loss  or  of  receiving 
back  what  has  been  paid  or  given  under  such  error.  Catholic  Society  vh.  New 
Orh'ans,  10  An.  74;  C.  C,  Art.  1846  (1840). 

The  same  presumption  which  throws  on  the  plaintiff  in  repetition  the  proof  that 
what  he  has  paid  was  not  due,  throws  on  his  opponent,  when  this  fact  has  once 
been  proved,  the  burthen  of  proving  that  the  payment  was  made  knowingly 
and  with  the  knowledge  that  w^hat  was  paid  was  not  due.  Catholic  Society  vs. 
Nfw  Orleans,  10  An.  74 :  Toulller,  Sec.  70,  pages  91,  92,  an. 


Bayne,  Denegre  ds  Bayne  for  Defendants  and  Appellees : 

JMaintiff  sues  to  recover  half  of  the  amount  paid  by  him  on  a  note  held  by  defend  - 
ant  on  the  alleged  ground  that  he  paid  in  error  and  without  being  bound  legally 
«)r  by  any  natural  obligation  or  Interest. 

riaintlff  was  sole  endorser  upon  a  note  of  $20,106.07,  and  upon  the  payment  of  $1000^ 
l»y  the  principal  an  extension  of  time  for  sixty  days  was  granted,  and  this 
extension  was  endorsed  upon  the  old  note,  which  was  retained  by  the  holder, 
and  a  new  note  for  the  extension  of  sixty  days  was  given,  which  Mas  endorsed 
by  him  and  A.  G.  Ober,  and  when  this  was  reduced  to  $4722.28  by  payment  made 
by  the  principal  debtor,  the  balance  was  paid  and  the  new  and  old  notes  wer*« 
then  surrendered  to  him.  Some  months  after  this  payment  he  claimed  that  ho 
paid  in  error  and  witliout  any  natural  obligation  or  interest  to  pay. 

In  obtaining  an  extension  of  time,  giving  a  new  note,  the  old  one  being  retained, 
there  was  no  novation  of  the  debt  discharging  him  from  his  obligation.  C.  C. 
2181,2186,2188;  t'nion  Bank  vs.  Slocomb,  34  An.  27;  5  An.  608:  4  An.  Rep.  510;  11 
An.  l»3;  12  An.  34,  299:  14  An.  54:  .T2  An.  S26;  33  An.  1414:  34  ,\n.  5.H4:  Hannln?'«^ 
Unreported  Cases,  424. 
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Thf  eitennion  of  time  was  granted  by  defendant  at  the  request  of  the  plaintiff,  and 
to  enable  him  to  reduce,  as  much  as  possible,  the  amount  ultimately  to  be  paid 
by  him  by  securing  payments  from  the  principal  debtor.  The  amount  was  thun 
reduced  more  than  one*baIf,  and  dnrlngthe  delay  thus  granted  at  tho  instance 
of  plaintiff ,  defendant  lost  his  chance  of  reco\ery  from  the  principal  debtor. 
The  situation  of  defendant  was  thus  changed  at  the  request  of  plaintifT  and  to 
hi§  advantage,  and  he  could  not  restore  defendant  to  the  position  he  was  in 
prior  to  granting  the  extension,  and  can  not  now  recover  the  money  paid  by 
him.  Thompson  vs.  Uhi-etien,  H  An.  120;  HO  An.-68;  5  Rob.  523;  <J  Rob^  mi;  7  Rob. 
329;  2  La.  4<»;  I'i  An.  84;  4  Rob.  208:  16  An.  217:  27  An.  &40;  IMgelow  on  KHtoppel, 
i^ecs.  484,  504,  506. 

There  can  be  no  recovery  when  contract  is  entered  or  duty  complied  with  t<)  avoid 
litigation.    5  Uu,  Rep.  IIS. 

Flalntill  fails  to  prove  that  he  paid  in  error,  and  himself  test  ill  es  that  he  refuHed  to 
«igD,  except  Jointly,  with  another,  binding  himself  for  one- half  of  the  note,  and 
yet,  thus  knowing,  as  ho  swears,  that  he  was  bound  only  for  one-half,  he  paid 
the  whole  of  the  balance.  A  An.  119;  »  Rob.  338;  7  Rob.  529;  4  Rob.  208;  16  .\n.  344: 
H  An.  14. 

The  harden  Is  both  upon  him,  both  to  prove  payment  in  error  an<l  without  any 
natnral  obligation  or  interest  to  pay.  Prescott  vs.  Cooper,  37  An.  533 :  :«  An.  1434 : 
rrttnhart  vs.  Gore,  4  Rob.  208;  7  Rob.  529. 

And  he  should  show  that  he  was  led  into  error  by  the  d<>fendant.  22  An.  14:4  iiob. 
208;  5  I^.  114;  16  An.  344;  C.  C.  1846;  10  T^.  374. 

There  19  no  recovery  for  money  paid  from  an  error  of  Judgment.  26  An.  266  r  7  Rob. 
425,529;  SfS  An.  688;  13  An.  456. 

The  plaintifiF  bound  himself  first  for  the  value  of  twenty-two  bondn  of  $1(XN)  eueh, 
afterward  as  sole  endorser  of  note  for  $20,106.07 ;  after  $10,000  was  paid  this  note 
Has  extended  for  sixty  days,  when  it  matured;  he  waived  protest,  and  asked 
for  time  in  order  that  more  might  be  realized  from  the  principal  debtor  and 
have  his  liability  reduced.  This  extension  continued  for  two  years,  and  in  the 
meantinnc  the  debt  was  reduced  to  $4722.07,  which  he  paid,  and  received  then 
the  old  note  of  $20,106.07  and  the  new  note  of  $10,000,  with  the  endorsements  on 
them  showing  these  extensions.  Months  afterward  he  makes  the  present 
claim  as  for  payment  in  error  and  without  any  natnral  obligation  to  pay.  He 
ean  not  r-estore  defendant  to  the  condition  which  he  held  when  the  extension 
was  obt&ined.  He  can  not.  In  good  conscience,  recover  from  defendant.  '.)  Kob. 
338:  7  Rob.  529,  and  cases  cited. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Plaintiff  demands  $2362.45  in  reimbursement  of 
money  paid  defendants  in  error  and  without  being  under  any  natural 
obligation  to  pay  same. 

His  contention  is  that  on  the  10th  of  February,  1887,  defendants 
held  a  certain  promissory  note  for  $10,000,  bearing  date  June  9, 
1885,  and  maturing  sixty  days  thereafter,  whereby  the  Chalmette 
Mills  promised  to  pay  to  the  order  of  A.  G.  Ober  and  petitioner 
jointly  said  sum,  which  bad  been  reduced  by  partial  payments  to 


248  SUPREME  COURT  OF  LOUISIANA. 

Woods  vs.  Halsey  et  als. 


$4724.90.  That  said  note  was  endorsed  by  the  payees,  who  thereby 
became  liable  jointly,  and  not  in  solido,  to  any  future  holder  of  said 
paper.  That  on  said  15th  of  February,  1887,  said  note  was  by  the 
defendants  duly  presented  to  the  petitioner  for  the  payment  of  said 
balance,  they  averring  his  liability  therefor. 

That  he  paid  the  full  amount  of  said  balance,  relying  on  defendants' 
representations  as  to  his  liability  therefor,  and  truly  believing  him- 
self to  be  bound  for  the  payment  of  the  full  amount,  whereas,  in 
truth  and  fact,  he  was  only  bound  on  one-half  thereof,  being  a  joint 
endorser  on  said  $10,000  note  with  A.  O.  Ober,  to  whose  joint  order 
same  was  made  payable.  His  further  contention  is,  that  his  endorse- 
ment was  only  for  accommodation,  and  wholly  without  any  consid- 
eration as  to  him. 

In  effect  the  defence  is,  that  plaintiff  is  and  was  primarily  bound 
for  the  whole,  and  consequently  there  was  no  error  in  his  making 
payment  as  he  did;  and  if  he  was  not  so  bound,  he  was  under  a 
natural  obligation  to  pay  said  sum,  and  has  no  right  of  action  for  its 
reimbursement. 

There  was  judgment  for  plaintiff,  and  defendants  have  appealed. 

The  facts  appear  to  be  as  follows :  At  th*e  date  of  the  transactions 
under  consideration  the  plaintiff,  as  well  as  the  defendants,  were 
stockholders  and  directors  in  the  Chalmette  Mills,  and  plaintiff  was 
the  acting  secretary  of  that  corporation. 

The  corporation  being  desirous  of  obtaining  some  money  with 
which  to  tide  over  some  financial  difficulties,  defendants  negotiated  a 
loan  on  the  faith  of-  the  plaintiff's  endorsement;  and  on  the  12th  of 
April,  1884,  a  demand  note  of  the  company  was  executed  for  $20,106.- 
67,  with  8  per  cent,  interest,  signed  by  A.  G.  Ober,  president,  and 
plaintiff  as  acting  secretary,  payable  to  the  plaintiiT's  order  and  by 
him  endorsed.  On  the  9th  of  June,  1886,  the  sum  of  $10,000  was 
paid,  and  a  sixty  day  note  for  $10,000  was  executed  by  said  corpora- 
tion officers,  payable  to  the  order  of  A.  G.  Ober  and  the  plaintiff, 
jointly,  with  7  per  cent,  interest,  and  same  was  by  them  jointly  en- 
dorsed. There  was  made  contemporaneously  a  statement  showing  a 
balance  due  to  that  date,  of  $821.58,  in  excess  of  the  $10,000  note, 
which  was  paid  on  the  12th  of  June  thereafter,  and  appropriate  mem- 
oranda  endorsed  on  the  demand  note.  All  of  these  were  retained  in 
the  possession  of  defendants,  until  February  10,  1887,  when  the  bal- 
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t4uice  due  was  paid   by  plaintiff,   and  they  were  then  surrendered  to 
him. 
r  While  there  ijs  some  variation  between  the  statements  made  by  the 

plaintiff  and  defendant,  Hoffman — and  there  were  no  other  witnesses 
—we  are*  satisfied,  from  a  critical  examination  of  the  whole  of  the 
evidence,  that  the  |10,000  time  note  was  intended  and  accepted  as 
an  evidence  of  the  extension  of  the  time  for  the  payment  of  that 
mm  for  a  period  of  sixty  days  from  its  date,  'June  9,  1885.  This 
paper  carries  on  its  face  satisfactory  proof  of  that  fact,  in  that  the 
original  note  was  due  ^*on  demand,"  and  the  latter  was  payable 
'^aiity  days  «fter  date." 

Manifestly  the  object  in  view  was  an  extension  of  time,  and  this 
form  was  agreed  upon  between  Ober,  president  of  the  debtor  cor- 
poration, and  the  creditor  defendants.  This  new  obligation  and  the 
memoranda  endorsed  contemporaneously  on  the  demand  note  evi- 
dence this  fact.  In  this  light  it  seems  reasonable  that  the  creditors 
should  have  retained  the  original  obligation  as  well  as  the  supple- 
mentary one.  There  was  certainly  no  intention  on  the  part  of  de- 
fendants to  novate  the  debt.  The  new  note  shows  the  contrary. 
The  only  substantial  differences  between  the  two  are  the  extension 
of  time,  the  addition  of  Ober  as  payee,  and  the  reduction  in  the  rate 
cf  interest  from  8  to  7  per  cent.  We  view  this  new  note  as 
a  species  of  collateral  paper,  evidencing  new  and  additional  atipula- 
Hons  between  the  contracting  parties  and  the  modification  of  the 
terms  of  the  original  agreement,  and  not  the  novation  or  extinction 
of  it. 

In  furtherance  of  this  theory  we  note  the  admissions  of  the  plain- 
tiff, as  a  witness,  to  the  effect  that  he  consented  to  endorse  the  de- 
mand note  to  enable  the  corporation  to  obtain  money  to  relieve  its 
embarrassment,  and  that  it  was  upon  the  faith  of  his  individual  ac- 
ceptance and  endorsement  of  this  accommodation  paper  that  de- 
fendants made  the  loan.  He  states  that  he  knew  that  defendants 
held  the  demand  note,  and  that  he  saw  it  in  their  possession  when  he 
accepted  and  endorsed  it.  Then  there  is  no  doubt  of  the  fact  that 
the  demand  note  became  a  primary  obligation  of  the  plaintiff,  and  so 
remained  up  to  the  date  of  the  issuance  of  the  time  note.  In  refer- 
ence to  that  paper  the  plaintiff  states  that  some  months  after  its 
execution  he  learned  that  the  demand  note  had  not  been  paid,  and 
expressed  to  the  president  of  the  corporation  his  surprise  and  dis- 
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satisfaction  thereat,  and  was  by  him  informed  that  it  had  been  taken 
up.  But  he,  at  the  same  time,  stated  that  he  was  in  need  of  $10,000 
for  other  purposes  and  requested  his  endorsement  for  that  amount^ 
but  he  declined  compliance.  That,  soon  afterward,  Ober  returned 
with  the  sixty  day  note,  signed  by  him  as  president,  and,  after  some 
deliberation  and  hesitancy,  he  (plaintiff)  signed  as  acting  secretary 
of  the  company  and  endorsed  it  personally  and  jointly  with  Ober^ 
and  delivered  it  to  the  latter,  who  carried  it  away. 

Conceding  the  correctness  of  this  state  of  facts  arguendo^  another 
argument  is  furnished  in  favor  of  the  proposition  announced  supra ^ 
and  that  is  to  the  effect  that  the  acceptance  and  endorsement  of  the 
plaintiff  of  the  time  note  was  only  as  a  personal  accommodation  to 
Ober  to  enable  him  to  raise  money  for  other  purposes  than  those 
represented  in  the  prior  transaction  with  defendants  and  with  which 
it  had  no  connection. 

On  this  theor>'  the  time  note  was  confessedly  not  a  novation  or  ex- 
tinguishment of  the  demand  note,  but  wholly  disconnected  with  it. 
Such  being  the  case,  plaintiff 's  averment  of  error  should  have  been 
that  he  never  signed  a  renewal  note  at  all,  and  not  that  he  paid  in  full 
a  note  for  the  payment  of  which  he  was  only  Jointly  bound  with 
another. 

That  such  is  the  position  assumed  by  the  plaintiff  his  own  testi- 
mony furnishes  conclusive  proof. 

**  Q.  You  went  on  and  made  a  payment  on  this  balance;  why  did 
you  make  that  payment  on  the  balance  on  the  10th  of  February,  of 
f4700  after  you  had  refused  to  endorse  except  jointly? 

*' A.  In  the  first  place  you  don't  quote  me  exactly.  In  the  first 
instance  I  refused  to  endorse  at  all.  He  subsequently  came  back 
and  asked  me  if  he  would  go  in  jointly  with  me  would  I  endorse  it? 
I  hesitated  for  some  time  and  declined ;  and  he  discussed  the  matter 
with  me  and  I  finally  yielded  and  consented  to  go  in  jointly  with 
him. 

*'  Q.  And  you  say  you  would  not  have  signed  it  singly? 

**  A.  I  say  I  did  not.     I  had  already  refused  to  sig^  it  singly. 

**  Q.  Then  having  endorsed  it  jointly,  you  understood  you  were  in 
for  one  part,  and  Mr.  Ober  for  one  part? 

*^  A.  Yes,  sir. 

**  Q.  You  understood  you  were  bound  for  one-half,  and  Ober 
for  another  half? 
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"  A.  Yes,  sir. 

"  Q.  Then  why,  having  that  understanding  at  the  time  you  signed 
this  note,  or  haying  that  view  of  your  obligation  when  you  signed 
this  note,  is  it  you  paid  that  balance  on  the  10th  of  February? 

^^A.  Because  in  the  mean  time,  Ober  had  failed,  and  I  supposed 
that  either  endorser  would  be  liable  for  the  whole  amount." 

Then,  it  is  clear  that,  in  this  transaction,  the  plaintiff  dealt  with 
Ober,  alone,  and  not  with  the  defendants.  That  in  so  doing,  he 
relied  on  Ober's  statement,  that  he  had  taken  up  or  retired  the  de- 
mand note,  before  the  time  note  was  endorsed,  and  that  this  state- 
ment superindnced  plaintiff's  acceptance  and  endorsement  of  it.  It 
is  also  clear  that  the  plaintiff  did  not  make  any  inquiry  of  defendant 
about  it,  notwithstanding  the  demand  note  bound  him  personally, 
and  individually,  and  did  not  bind  Ober,  and  was  confessedly  the 
property  of  the  defendants.  The  evidence  abundantly  shows  that, 
in  reference  to  the  time  note,  the  dealings  between  Ober  and  the 
defendants  looked  solely  to  an  extension  of  time  for  the  payment  of 
the  balance  of  $10,000  remaining  due  on  the  demand  note;  and, 
whatever  may  have  been  the  representations  of  Ober  to  the  plaintiff, 
in  reference  to  the  demand  note  having  been  paid  or  retired,  it,  also, 
folly  shows  that  it  had  neither  been  paid  or  retired  as  a  matter  of 
fact. 

The  truth  is,  that  defendants  held  both  the  demand  note  and  the 
time  note  for  $10,000,  and  on  both  of  which  plaintiff  was  bound. 
While  it  is  true  that  plaintiff  may  have  been  overreached  or  deceived 
by  Ober  in  the  last  transaction,  he  was  undoubtedly  bound  in  a 
double  obligation  for  the  same  debt  to  the  defendants  until  the  latter 
was  discharged  by  payment.  Notwithstanding  he  declined  to  endorse 
any  other  than  a  Joint  obligation  with  Ober,  yet  he  paid  voluntarily, 
and  that  payment  discharged  both  his  joint  obligation  and  his  own 
individual  endorsement.  In  thus  making  payment  he  was  not  taken 
by  surprise,  nor  does  the  proof  show  that  defendants  made  any  rep- 
resentations as  to  the  extent  of  his  obligations,  on  which  plaintiff 
acted.  On  the  contrary,  the  knowledge  of  defendants'  continued 
possession  of  the  demand  note  was  brought  home  to  the  plaintiff 
more  than  a  year  prior  to  his  making  payment,  and  hence  he  was  in- 
formed that  Ober's  statement  was  untrue ;  and  yet  he  made  no  pro- 
test or  complaint  to  the  defendants,  though  they  repeatedly  urged 
him  to  pay. 
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The  fact  is  that  plaintiff  had  consented  that  defendants  should  ac- 
cept payments  from  other  persons  than  himself,  withoat  prejudice  to 
his  endorsement;  and  that  defendants  reciprocally  consented  to  an 
additional  extension  of  time,  until  the  affairs  of  the  insolvent  corpo- 
.  ration  could  be  liquidated,  and  the  proceeds  realized  from  liquidation 
applied,  as  far  as  possible,  to  the  satisfaction  of  the  debt,  and  to  hold 
him  for  the  residue  only. 

A  statement  in  the  record  (in  plaintiff 's  brief  at  page  11)  shows 
that  on  the  31st  of  July,  1886-— more  than  one  year  after  the  date  of 
the  time  note — ^the  sum  of  $5000  was  paid  on  it  ^^  by  dividends  from 
liquidation  of  Chalmette  Mills;"  and  on  the  11th  of  December,  foK 
lowing,  an  additional  $1250  was  paid  from  the  same  source.  It  is 
the  resulting  balance  of  $4724.90  that  the  plaintiff  paid  in  settlement. 

On  the  whole  we  take  it  to  be  clear  that  the  time  note  only  evi- 
denced the  extension  of  the  $10,000  of  the  original  debt,  for  the  pay- 
ment of  which  the  plaintiff  was  personally  bound,  and  that  if  he  had 
been  sued  on  the  demand  note  the  execution  of  the  time  note  would 
have  been  no  defence.  Hence  while  the  payment  of  the  latter  dis- 
charged the  former,  its  existence  did  not;  therefore  error  in  the 
method  of  or  amount  of  payment  made  on  the  latter  can  not  relieve 
plaintiff  or  ground  his  action  for  reimbursement. 

The  judgment  appealed  from  is  erroneous  and  must  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  the  demands  of  plaintiff  be  rejected  and 
disallowed,  and  that  he  be  taxed  with  costs  in  both  courts. 

Judge  Fenner  absent. 


No.  10,523. 

In  the  Matter  of  the  Succession  and  Community  of  Guillaumb 

Duh6. 

Opposition  of  John  G.  Moll,  to  Administratrix'  **Re8TATembnt»» 

OF  Account. 

1.  A  mutter  tendered  as  an  issue  on  an  executrix'  final  account,  regularly  opposed 
by  a  creditor  of  the  succession,  evidence  adduced  theroon  pro  et  can.,  and 
finally  and  contradictorily  determined  by  a  definitive  Judgment  on  appeal 
can  not  be  thereafter  litigated  between  the  same  parties. 

2.  Such  a  decree  eonstltutes  re«  ndjiidirata. 
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S.  When,  upon  the  flnal  trial  of  such  an  account  In  this  court  on  appeal,  th«* 
executrix  Is  adjudged  and  decreed  to  rettate  her  account  "according  to  law  and 
the  Tiews  therein  expressed,"  it  is  not  competent  for  the  executrix  to  raise 
Dew  issues,  but  she  is  bound  to  comply  with  the  decree  and  restate  her  case  ac- 
cordingly. The  original  controversy  Is  at  an  end  and  old  issues  can  not  be 
again  agitated  and  reversed  on  her  rotated  account. 

APPEAL  from  the  Twenty-Sixth  District  Court,  Parish  of  St.  John 
the  Baptist.     Ro9t,  J. 


Jules  Reine  for  the  Administratrix,  Appellant. 
L.  DePoorter,  contra. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  appeal  is  a  supplement  of  a  previous  one,  in 
the  same  succession  (41  An.  209)  and  brings  up  for  review  the  ad- 
ministratrix restated  account,  and  opposition  of  Moll,  a  special 
mortgage  creditor. 

The  account  presented  allows  in  favor  of  the  minors  of  Duhe's  first 
marriage,  in  capital  and  interest,  the  sum  of  $8604.88,  and  to  its  pay- 
ment applies  the  proceeds  of  the  adjudication  of  the  community  real 
estate  to  the  deceased,  as  surviving  partner  of  the  first  community, 
by  preference;  and,  by  this  means,  there  is  a  balance  of  $105.48  re- 
maining due  and  unpaid  said  minors,  and  nothing  applicable  to  the 
payment  of  opponent's  mortgage,  which  is  first  in  rank  as  to  prop- 
erty of  the  second  community.  Without  attending  to  details,  we 
may  state,  that  this  item  of  credit  is  the  chief  ground  of  opponent's 
complaint. 

If  his  opposition  should  not  prevail,  and  the  administratrix'  account 
be  homologated,  he  would  lose  his  entire  debt,  as  the  succession  is 
insolvent. 

It  is  sufficient  to  say  that  the  allowance  vel  non  of  the  minor's 
claim,  as  now  presented,  is  precisely  the  same  question  that  was  dis- 
cussed and  determined  by  us  when  the  original  account  was  exam- 
ined.   40  An.  209. 

The  grounds  of  opposition  are:  (1)  that  the  account  has  not  been 
recast  and  restated  conformably  to  the  opinion  and  decree  of  this 
court ;  and  (2)  that  our  previous  decree  finally  determined  all  the 
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litjgatecl  Issues  in  said  soccessiony  and  issues  thus  terminated  can  not 
be  litigated  anew  on  a  restatement  of  an  account  in  pursuance  of  said 
decree.     The  latter  is  in  purport  a  plea  of  res  judicata. 

In  pursuance  of  the  same  theory  evidently  the  opponents'  counsel 
has  filed  what  he  denominates  ^*  an  exception  and  motion  to  dismiss 
appeal/'  but  which,  in  effect^is  an  answer  to  the  appeal  of  the  execu- 
trix and  a  reiteration  of  the  former  plea,  though  clothed  with 
slightly  different  phraseolog>'. 

On  the  trial  of  the  account,  counsel  for  the  executrix  offered  proof 
of  the  minor's  claim  as  to  the  amount  the  item  mentioned  ante  ex- 
ceeded that  allowed  in  our  previous  judgment  and  decree.  To  this 
offer  of  proof  opponent's  counsel  objected  on  the  grounds  stated  in 
his  opposition,  and  his  objections  being  sustained  and  the  proffered 
testimony  rejected,  counse  1  for  the  administratrix  reserved  a  bill  of 
exceptions.  The  ruling  of  the  court  resulted  necessarily  in  the  re- 
jection of  the  tendered  account  and  a  judgment  sustaining  the  credi- 
tor's opposition.  Was  the  judge  a  quo  right  in  thus  ruling  and 
deciding? 

Reference  to  our  former  opinion  will  show  that,  when  the  property 
of  the  first  community  was  adjudicated  to  Duhe,  the  item  of  mer- 
chandise valued  at  $2000  was  not  included  in  the  proces  verbal  of  ad- 
judication, but  it  does  appear  on  his  account  of  tutorship  subse- 
quently filed  and  homologated  by  a  chambers  and  ex  parte  decree. 

When  his  surviving  wife,  as  administratrix,  filed  her  final  account, 
the  one  last  exposed,  she  placed  the  minor's  claim  of  $2818,  with  in- 
terest, as  stated  in  the  aforesaid  tutor's  account,  A\ith  rank  of  legal 
mortgage  and  to  be  paid  in  full  from  the  proceeds  of  said  adjudica- 
tion in  preference  to  opponent's  special  mortgage.  The  present  op- 
ponent opposed  that  account  and  specially  averred  that  there  was  no 
such  stock  of  merchandise  on  hand  in  1870  at  the  death  of  the  de- 
cedent's first  wife,  and  mother  of  the  minors;  and  in  the  alternative 
alleged  that  '^  if  there  was,  there  is  in  the  record  no  suflScient  proof 
of  its  existence."     In  our  opinion,  at  page  215,  we  say: 

'^  On  the  trial  of  the  account  and  opposition  there  was  no  other 
proof  offered  of  the  existence  and  the  value  of  the  stock  of  goods 
and  merchandise,  placed  at  $2000,  than  the  inventory  of  the  first 
community,"  and  '^  to  the  introduction  of  same  opponent  urged 
several  objections,"  enumerating  them.  On  considering  the  ques- 
tion we  said:     '^ The  judgment  and  inventory  do  not  constitute  such 
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proof  of  this  item  as  is  necessary  to  establish  it  as  against  a  special 
mortgage  creditor  of  the  tutor,  individually.  In  the  adjudication  to 
the  snryiving  husband  of  their  mother's  half  interest  in  the  common 
property  there  is  no  mention  made  of  it;  and  opponent  was  not  cited 
and  made  a  party  to  the  final  account,  which  is  relied  upon  as  estab- 
lishing it.  Opponent  put  the  administratrix  fully  upon  her  guard  by 
specially  denying  and  challenging  the  validity  of  that  item.  *  *  * 
This  item  was  properly  rejected  by  the  judge  a  quo,  and  the  debt  of 
the  minors  reduced  to  $1818 ;  but  it  correctly  held  that  it  was  secured 
by  the  ranking  mortgage.  This  reduction  will  enable  the  opponent 
to  realize  the  amount  of  his  debt,  with  interest  and  10  per  cent,  at- 
torney's fees,  and  there  will  be  a  surplus  remaining." 

On  this  hypothesis  various  amendments  were  suggested  and 
enumerated,  and  amongst  them  is  the  following : 

**  8.  The  amount  due  the  minors  must  be  reduced  from  $2818  to 
11818,  etc." 

We  have  no  doubt  of  the  correctness  of  the  conclusion  of  the 
District  Judge.  Our  former  decree  forms  res  judicata  as  to  the 
claims  of  the  minors,  and  the  proffered  evidence  was  properly  re- 
fused. 

Judgment  affirmed. 

Fenner,  J.,  absent. 


No.  10,512. 
The  State  of  LomsiANA  vs.  Wm.  Ford. 

\Vh»*r<'  there  is  a  difference  in  stntement  of  facts  between  counsel  and  the  trial 
Judf^e,  the  latter  w ill  be  accepted. 

It  iM  not  necessary  to  the  competency  of  a  juror  that  he  should  be  a  scholar,  and 
iinderstund  the  detinftion  of  every  word  used  in  the  course  of  a  trial,  by  wit- 
acsse»,  counsel  and  the  court.  It  is  sulllcient  If  he  Is  conycrsant  with  the 
KnfrliBh  language  so  as  to  understand  In  substance  the  argument  of  counsel 
and  the  testimony  of  witnesses. 

When  erroneous  statements  are  made  by  counsel  which  are  instantly  correcteil  by 
the  jutljjre,  and  the  jury  cautioned  against  them,  the  verdict  of  the  Jury  will  not 
b«'  set  asiUe. 

The  tSuprfiwe  Court  will  not  Interfere  w^Ith  the  discretion  of  the  District  Judge  in 
the  enforcement  of  rules  of  decorum  in  their  courts.    State  vs.  Duck,  35  An.  7&4. 

When  a  juror  on  his  voir  dire  states  that  what  he  has  hoard  about  the  case  has  made 
some  impression  upon  his  mind,  but  that  he  could  go  into  the  jury  box  free 
from  bluH  or  pre)ndlce  and  try  the  case  fairly  and  impartially  according  to  the 
evidence  and  the  instructions  of  the  court  as  to  the  law  applicable  to  the  case, 
he  i'}*  a  competent  uror. 
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Kvcause  the  namc^fl  of  witnosseg  appear  on  the  back  of  the  indictment,  impofles  no- 
duty  on  the  proseonting  attorney  to  swear  them  as  witnesses.  The  accused  hait 
no  right  to  require  the  prosecution  to  call  and  swear  them  so  that  he  can  crosM- 
examine  them. 

There  is  no  law  in  this  filiate  n^gniring  that  tlie  accused  sliall  be  tried  by  jurors 
selcH'tod  from  his  own  race. 

When  it  appears  by  the  record  thiit  a  Juror  lias  been  peremptorily  challeuged  by 
the  accused  and  did  not  serve  on  the  jury,  the  error  in  the  ruling  of  the  District 
Judge  declaring  his  competency,  will  not  invalidate  the  trial,  as  the  accused 
was  not  injured  thereby. 

APPEAL  from  the  Twelfth  District  Courii,  Parish  of  Avoyelles. 
Coco,  J. 


Walter  H,  Rogers,  Attorney  Qeneral,  and  James  Andrews,  District 
Attorney,  for  the  State,  Appellee. 


A\  J.  Joffrion  and  John  C.  WickUffe  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  convicted  of  murder  and  ap- 
pealed. 

There  are  in  the  record  numerous  bills  of  exception  to  the  rulings 
of  the  trial  judge,  a  motion  for  a  new  trial  and  a  motion  in  arrest  of 
judgment. 

Bills  1,  3,  4,  6  and  6  may  be  considered  together.  In  these  bills 
there  is  a  wide  difference  in  the  statement  of  facts  presented  by  the 
counsel  for  the  accused  and  the  trial  judge.  It  has  been  repeatedly 
held  that  when  there  is  a  difference  in  statement  of  facts  between 
counsel  and  judge,  the  latter's  statement  will  be  accepted. 

The  first  bill  is  to  the  effect  that  the  juror  to  whom  objection  was 
made  was  not  familiar  with  the  English  language.  The  juror's  answer 
to  interrogatories  was  that  he  understood  the  English  language  suffi- 
ciently well  to  comprehend  the  testimony  of  witnesses  and  the  argu- 
ments of  counsel.  The  trial  judge  says  that  after  a  thorough  exam- 
ination of  the  juror  he  was  satisfied  that  he  was  sufficiently  conversant 
with  the  English  language  to  make  a  competent  juror.  It  is  not 
essential  to  the  competency  of  a  juror  that  he  shall  be  so  educated  as 
to  understand  the  meaning  of  all  words  in  the  English  language. 
Prom  the  juror's  answers  and  the  result  of  the  trial  judge's  examina- 
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tion  of  the  juror,  it  is  evident  that  he  was  a  competent  juror.  State 
Y8.  Williams,  34  An.  959 ;  State  vs.  Offut,  38  An.  364 ;  State  vs.  Dent, 
41  An.  — . 

No.  3.  This  bill  was  reserved  to  the  ruling  of  the  trial  judge  as  to 
the  competency  of  the  juror  Bui.  The  juror  answered  on  his  voir 
dire  that  what  he  had  heard  about  the  case  had  made  some  impres- 
sion upon  his  mind,  and  that  he  would  to  some  extent  be  influenced 
bv'  this;  that  he  had  no  prejudice  for  or  against  the  accused ;  that  what 
he  had  heard  of  the  case  did  not  purport  to  be  the  facts ;  that  the  person 
he  had  heard  talk  about  the  case  did  not  pretend  to  detail  the  facts ; 
that  what  he  had  heard  had  not  created  a  firm  or  fixed  opinion  upon 
his  mind,  and  the  impression  created  by  what  he  had  heard  would 
readily  yield  to  the  evidence,  and  that  he  would  try  the  case  fairly 
and  impartially,  according  to  the  evidence  adduced  and  the  law  as 
given  by  the  court. 

The  juror  had  no  fixed  opinion.  The  impression  that  had  been 
made  upon  his  mind  was  from  facts  stated  to  him  by  persons  who 
did  not  pretend  to  give  the  facts  of  the  case.  This  impression  would 
readily  yield  to  the  evidence.  He  was  therefore  a  competent  juror. 
State  vs.  Dugay,  35  An.  327;  State  vs.  George,  37  An.  786;  State  vs. 
Ford,  37  An.  443 ;  Stdte  vs.  DeRance,  34  An.  186 ;  State  vs.  Dent, 
41  An.  — . 

No.  4.  The  juror  Harvey  was  asked  if  he  would  judge  of  the  inno- 
cence or  guilt  of  the  accused  by  the  preponderance  of  evidence  or 
whether  he  would  give  the  accused  the  benefit  of  a  reasonable  doubt. 
He  answered  that  if  there  was  a  preponderance  of  evidence  in  favor 
of  the  State,  he  would  give  the  State  the  benefit  of  this  and  convict. 
He  also  stated  he  would  not  give  the  accused  the  benefit  of  a  reason- 
able doubt.  In  answer  to  questions  by  the  court  the  juror  stated 
that  he  would  follow  the  instructions  of  the  court  upon  questions  of 
law,  and  that  if  the  judge  in  his  charge  instructed  him  that  the  ac- 
cused should  be  given  the  benefit  of  a  reasonable  doubt,  he  would  do 
so.  That  he  would  apply  the  law  as  given  by  the  court  and  would 
try  the  accused  accordingly. 

The  definition  of  a  reasonable  doubt  is  one  of  law  and  is  embodied 

in  the  charge  of  the  judge  to  the   jury.     The    juror  answered   he 

would  apply  the  law  as  given  by  the  court.     These  are  definitions  of 

tenns  of  purely  legal  significance,  which  it  is  not  expected  that  the 

17 
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mass  of  the  people  will  onderBtand.  It  is  therefore  necessary'  for 
the  trial  judge  to  instruct  the  jury  in  relation  to  their  meaning  and 
employment. 

No.  5.  J.  E.  Seguin,  on  his  voir  direy  answered  that  he  thought  a 
man  should  be  sent  to  the  penitentiary  for  killing  another  in  self- 
defence.  The  trial  judge  says,  *'  it  being  evident  that  the  juror  did 
not  fully  understand  the  question  of  counsel  the  court  proceeded  to 
examine  the  juror."  Under  the  examination  by  the  court  the  jufor 
stated  that  if  the  court  instructed  him  that  under  the  law,  if  the 
party  doing  the  killing  acted  in  self-defence,  he  should  be  acquitted, 
he  would  respect  the  law  and  act  according  to  the  instructions  of 
the  judge.  *  *  *  xhe  juror  also  stated  that  he  had  not  fully 
understood  the  question  of  defendant's  counsel  when  he  answered 
that  a  person  killing  another  in  self-defence  should  be  sent  to  the 
penitentiary.' 

The  statement  of  the  trial  judge  and  the  answer  of  the  juror, 
when  he  fully  understood  the  question,  dispose  of  defendant's  objec- 
tions. 

No.  6.  In  answer  to  a  question  of  defendant's  counsel  the  juror 
Bardelere  stated  that  he  had  conscientious  scruples  to  the  infliction 
of  capital  punishment.  The  State  was  satisfied  with  the  juror  and 
made  no  objection  to  his  competency. "  It  is  difficult  to  assign  a 
reason  for  the  defendant's  objection  to  the  juror,  as  the  conscien- 
tious scruples  of  the  juror,  if  they  existed,  were  favorable  to  him. 
As  the  District  Attorney  made  no  objection  to  the  juror  it  is  to  be 
presumed  that  he  was  impressed,  as  was  the  trial  judge,  with  the 
fact  that  the  juror  was  confused  and  did  not  understand  the  question 
addressed  to  him. 

When  understanding  the  question,  and  in  reply  to  interrogatories 
propounded  by  the  judge,  he  stated,  **  a  verdict  which  would  inflict 
the  death  penalty  would  depend  upon  what  the  party  had  done.  If 
the  party  accused  had  done  enough  to  deserve  death,  he  would  agree 
to  a  verdict  that  would  hang."  This  juror's  answers  also  dispose  of 
defendant's  objection  to  his  competency. 

These  jurors  were  peremptorily  challenged  by  the  accused  and 
did  not  serve  on  the  jury.  If  there  had  been  error  in  the  ruling  of 
the  trial  judge  as  to  their  competency  and  qualification  it  would  not 
be  sufficient  to  invalidate  the  trial,  as  it  appears  from  the  record  that 
the  jurors  were  peremptorily  challenged  by  the  accused.     State  vs. 
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Ford,  37  An.  443;  State  vs.  Summers,  38  An.  301;  35  An.  315;  37 
An.  774. 

Nos.  2  and  8.  These  were  reserved  to  the  course  of  examination 
pursued  by  the  District  Attorney  in  the  examination  of  a  juror,  and  to 
the  argument  of  the  attorney,  assisting  the  District  Attorney,  to  the 
jury. 

In  both  instances  an  objection  being  made  by  counsel,  for  accused, 
the  court  interfered  and  sustained  the  counsel  for  the  accused  and 
stopped  the  course  of  examination  of  the  juror  by  the  District  Attorney, 
and  the  argument  by  the  assistant  attorney.  In  the  latter  case  the 
jury  was  instructed  by  the  judge  to  disregard  it,  and  to  be  guided 
only  by  **  proof  "  in  the  case.  The  accused  obtained  all  he  asked  for. 
It  was  the  only  relief  the  court  could  afford  him.  There  is  no  force 
in  the  objection,  as  the  court  will  not  interfere. with  District  Judges 
in  the  manner  in  which  they  enforce  discipline  and  decorum.  State 
vs.  Duck,  35  An.  764. 

No.  7.  The  counsel  for  defendant  made  a  motion  that  the  court 
direct  the  District  Attorney  **  to  call,  swear  and  put  upon  the  stand  " 
certain  witnesses  whose  names  appeared  upon  the  back  of  the  in- 
dictment. These  witnesses  were  not  called  and  sworn  in  behalf  of 
the  prosecution,  and  the  defendant's  reason  for  the  motion  is  that  he 
is  entitled  to  cross-examine  said  witnesses. 

There  is  no  law  authorizing  the  accused  to  direct  and  control  the 
prosecution  against  him.  He  has  no  right'  to  direct  in  what  manner 
the  District  Attorney  shall  conduct  the  case  against  him  and  con- 
trol him  in  the  selection  of  his  witnesses  and  the  introduction  of  the 
evidence  of  the  prosecution.  Nor  has  he  the  right  to  impose  his 
defence  upon  the  District  Attorney. 

If  the  witnesses  were  material  and  important  and  knew  facts 
which  would  aid  and  assist  in  the  defence,  it  was  the  duty  of  the 
attorney  for  the  accused  to  summon  and  examine  them  in  his  behalf. 

No.  9.  Motion  for  a  new  trial. 

The  motion  only  alleges  facts  set  forth  in  the  several  bills  of  ex- 
ception and  was  therefore  properly  overruled. 

No.  10.  Motion  in  arrest  of  judgment. 

The  motion  alleges  that  the  accused  is  a  negro  and  that  the  jury 
was  composed  entirely  of  white  men.  The  record  does  not  show 
that  any  juror  was  excluded  from  the  jury  on  account  of  his  race  or 
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-color.  There  is  therefore  no  error  on  the  face  of  the  record  upon 
which  to  base  a  motion  in  arrest  of  judgment. 

There  is  no  law  in  this  State  requiring  that  the  accused  shall  be 
tried  by  jurors  selected  from  his  own  race.  In  civil  matters  all  dis- 
tinctions on  account  of  race,  color  or  previous  condition  of  servitude 
have  been  abolished. 

Judgment  affirmed. 


No.  10.456. 

The  New  England  Mutual  Life  Insurance  Company  vs.  M.  C. 
Randall  et  als. 

WIh'H  u  creditor  receives  property  from  a  debtor  for  the  payment  of  a  debt 
for  which  security  has  been  given,  it  is  the  duty  of  the  creditor  to  hold 
the  same  impartially  for  the  joint  benefit  of  himself  and  surety.  He  has  no  right 
to  dispose  of  It  or  appropriate  it  without  the  surety's  consent. 

When  tlie  creditor  intends  to  look  to  the  surety  for  payment,  he  is  compelled  to 
preserve  unimpaired  all  his  rights  against  the  debtor. 

If  tlH"  creditor,  therefore,  does  any  act  without  the  surety's  consent,  which  impairs 
his  rights  of  subrogation,  or  the  means  of  enforcing  his  claim  against  the  prin- 
cipal in  case  he  should  pay  the  debt,  the  surety  will  be  discharged. 

The  right  of  subrogation  to  the  rights  of  the  creditor  is  an  essential  part  of  thecon- 
tract  of  suretyship. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


Bayne,  Dengire  &  Bayne  for  Plaintiff  and  Appellant : 

Plaintiff  recovered  judgment  against  M.  V.  Uandall  for  $3.S,233.1«  for  deficiencies  as 
its  agent,  and  sues  his  four  sureties  for  $25(X)  each,  who  bound  themselves  as 
such  for  that  sum.  It  was  objected  that  the  bond  was  not  formal  and  had  not 
l>een  accepted  by  plaintiff.  Plaintiff  claims  that  the  bond  is  sufficient  in  form 
and  was  accepted  and  acted  upon  by  the  company  for  ten  years  or  more. 

If  tijere  was  any  defect  in  form  the  sureties,  in  signing  the  bond,  waived  It.  8tate 
vs.  Winfree,  12  An.  Rep.  645,  and  cases  cited  therein  :  Pennyman  vs.  Barrymore, 
6  Mart.  X.  S.  4<IK:  8  Koli.  227;  3  An.  Kep.  481 :  School  Directors  vs.  Judice.  3H  An. 
Uep.  SW:  40  An.  705;  27  An.  'm:  20  Wall.  165;  78  Ky.  Kep.  435. 

The  bond  was  sent  by  Randall  on  May  20, 1885,  as  a  bond,  and  was  accepted  by  the 
company,  and  he  acted  as  agent  for  ten  years.  Maguire  vs.  Bry,  3  Rob.  196;  ^ 
An.  Hl««;  2  La.  47:  14  An.  725-671 :  m  An.  786. 

The  amount  of  the  deficiency  is  established  by  the  Judgment  against  the  principal, 
by  his  admissions  and  by  testimony  intnxluced  l)y  defendants.  Patin  vs 
Blaize,  1<*  La.  :flC;  :«  An.  784;  40  An.  705. 
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I*a}riiient>i  tiisule  on  account  by  the  principal,  or  the  delivery  of  collaterals  on 
account  after  the  deficiency,  aH  partial  reparation  of  the  wrong,  which  In  no 
manner  injure  the  sureties,  does  not  Impair  or  destroy  their  liability.  97  T.  s. 
Rep.  590;  11  Wall.  ."MJO;  11  An.  1?J:  U  An.  59:  :M)  An.  J59,;«7:  (\  How.  2h:<;  29  An.  «44: 
:{An.  e»i;  ISlMass.  WJ;  136  Mass.  226 ;  .%  Fed.  Kep.  t/9;  1  An.  Hep.  76;  American 
Lun.  ReK>»ter,  N.  S.,  Vol.8.  110;  9  Wheat.  720;  11  Wheat.  184;  Mayor  vs.  Keihy.  \)A 
S.  Y.  467;  21  N.  Y.  Sx. 

The  evidence  and  Judgment  establish  the  deficiency,  which  is  several  thousand 
dollars  in  e^ccess  of  the  amount  of  the  bond  and  sum  claimed  from  the  sureties. 
The  bond  was  signed  by  the  defendants  for  the  purpose  of  protecting  plaintiffs 
from  any  unfalthfulnen.s  of  the  agent.  Its  condition  has  been  violat«>d,  and 
they  are  liable.  The  sum  for  which  defendants  are  bound  Is  much  less  than  the 
actual  loss  sustained  by  plaintiffs. 


J.  McConnell  and  F,  N.  Butler  for  Defendants  and  Appellees : 

The  evidence  shows:  1.  That  the  plaintiff  company  in  Boston,  requiring  their 
agent  in  New  Orleans  to  give  bond,  did,  on  May  H,  1875,  write  him  to  furnish 
them  with  the  names  of  parties  who  were  willing  to  become  sureties :  and  later 
wrote  that  a  bond  was  being  prepared  by  their  counsel  which  would  be  sent 
out. 

2.  On  the  20th  of  May,the  Instrument  sued  on  was  signed  and  forwarded.by  which 
certain  parties  agreed  to  become  security  for  Kundall;  on  receipt  of  which  the 
president  of  the  company  wrote:  (a)  complaining  of  the  form  of  the  instru- 
ment; (b)  that  the  names  of  the  sureties  must  be  submitted  to  the  finance 
committee;  (c)  that  their  names  could  not  be  submitted  to  the  said  committee 
untune  knew  the  bond  was  legal  in  form. 

A.  On  the  10th  of  August  the  president  rejected  the  proposed  bond ;  because, 
first  referring  to  a  former  letter  of  June  3,  specifying  obJt»ctions  to  the  form  of 
the  bond,  he  writi»8  as  follows:  **  I  now  enclose  two  blank  forms  of  bond, 
which  please  have  properly  executed  and  returned." 

4.  On  the  .30th  of  October,  the  correspondence  of  the  president  closes  with  a 
reiteration  of  his  objections  to  the  bond. 

From  the  correspondence  of  the  president  referred  to  above  it  does  not  appear 
that  the  company  ever  accepted  this  offer  to  become  sureties;  or  that  the  com- 
pany gave  notice  to.  or  in  any  manner  ever  had  communication  with  the  de- 
fendants until  the  lapse  of  nearly  eleven  years  from  the  date  of  the  instrument 
sued  on. 

Under  these  circumstances  the  instrument  sued  on  is  Inoperative  and  void  as  a 
bond  for  want  of  acceptance.  C.  C.  3035,  1798,  1800;  ^^S  An.  578;  H2  An.  501 :  Hurge 
on  i^nretyship,  page  16. 

Soretyship  Is  an  auxiliary  contract  by  which  the  person  becoming  surety 
makes  an  agreement  with  the  creditor.  There  being  no  agreement  or  aggre- 
gatio  mentium  in  this  case,  between  the  defendants  and  the  plaintiffs,  the  plain- 
tiffs* action  mast  fall.    C.  C.  30d5, 1798,  et  seq. 

To  convert  a  proposition  by  one  party  to  another  into  a  contract,  is  not  suffi- 
cient to  show  strong  probability  that  It  was  or  would  have  been  accepted 
under  certain  circumstances;  acceptance,  actual,  final  and  Irrevocable,  must 
be  proved.    33  An.  578,  580 ;  1  La.  190. 

>aretyshlp  is  a  contentwU  contract  and  can  not  be  made  without  the  consent  of 
the  creditor.    32  An.  501 :  C.  C.  3043. 
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In  this  case.  If  the  plaintiffs  had  accepted,  it  was  their  duty  to  have  fglven 

notice  of  such  acceptance  to  the  defendants,  and  this  within  a  reasonahle 

time.    7  An.  896,  S88. 

Suretyship  is  a  contract  created  and  governed  by  the  provisions  in  the  Civil 

Code,  and  not  by  the  common  law.    32  An.  502. 

If  any  personal  obligations  ever  arose  under  the  instrument  sued  on,  they  were 

prescribed;  as  nearly  eleven  years  elapsed  from  the  date  of  Its  signing  before 

the  plaintiffs  made  any  response  to  the  defendants,  and  that  was  only  a  notice 

of  the  present  suit.    C.  C.  H.M4  and  3540. 


Andrew  H.  WiUon  on  same  side : 

.V  writing  wherein  it  is  stated,  **  We,  the  undersigned,  hereby  agree  to  become  the 
security  of  M.  C.  Randall,"  etc..  Is  only  an  offer  to  become  such.  Even  If  a  bond 
in  form,  acceptance  thereof  is  necessary  to  complete  the  obligation  of  surety- 
ship,  and  that  acceptance  should  be  clearly,  unequivocally  and  affirmatively 
shown.  C.  C.  3039,  .1085 ;  Troplong  du  Cautionnement,  Sees.  133, 1.S4, 148.  Gay  & 
Co.  vs.  Blanchard,  34  An.  497. 

Courts  uniformly  construe  sureties'  obligations  very  strictly,  and  refuse  to  extend 
them  by  implication,  construction  or  otherwise.  31  An.  659;  6  Rob.  50;  9  Wheat. 
680;  21  An.  727;  30  An.  737;  6  M.  (X.  S.)  498;  8  Rob.  227;  Fell  on  (Guaranty  and 
Suretyship,  note  on  p.  130. 

If  such  n  writing  Mere  a  good  and  valid  bond,  and  Randall, the  principal,  were  re- 
engaged and  reappointed  agent  after  two  years*  ser>Mce,  such  re -engagement 
and  reappointment  abrogated  the  first  appointment  and  the  l>ond  given  for 
faitliful  pcrfornuuicc  of  services  thereunder.  • 

rarticiilarly  is  this  tlie  result  where  second  engagement  confers  full  powers  on  the 
agent,  making  the  agency  co-extensive  in  this  respect  with  the  company  re- 
(>ngaging  him,  and  thus  changing  materially  his  and  its  condition. 

Act  21  of  1877,  Reg.  Sess..  reorganized  and  recreated  the  tttiifuH  of  nonre'sldent  and 
foreign  Insurance  companies  and  their  agents  In  Ixmisiana,  and  required  the 
conferring  of  all  full  powers  on  agents  as  enjoyc<l  by  the  companies  them- 
selves. The  conferring  of  new,  full  and  co-ortllnate  power  and  authority  on  an 
agent,  who  was  previously  only  a  clerical,  local  employe  with  no  power  or  dis- 
cretion, and  his  re-engagement  and  reappointment  with  such  new  and  full 
power  as  required  by  law,  terminated  his  former  engagement  and  extinguished 
the  suretyship  accessory  to  it.  This  occurred  as  well  by  novation  and  by  the 
change  of  conditions  of  both  principal  and  agent  us  by  the  fact  of  expiration 
of  tlrst  engagement  and  re -engagement  and  reappointment.  (\  C.  3a">J),  2188, 
•ii8ii,  3(r27. 

'•  Suretyship  is  an  aecessoi-y  promise."    C.  C.  3035. 
It  fulls  with  the  principal  obligation.    13  La.  166. 

"Suretyship  ♦  •  •  is  to  be  restrained  within  the  limits  intended  by  the 
contract."  ('.  C,  aOTA  Please  see:  Green  v.-*.  I^cke,  31  An.  656;  McGuire  vs. 
Wi>oIidge,  6  Rob.  50:  Miller  vs.  Stewart,  9  Wheat.  680;  Fusnacht  vs.  Winkelnian, 
21  An.  727;  (Jerson  vs.  Hamilton,  30  An.  737;  Troplong  du  Cautlonnenjent.  p.  37, 
No.  14S;  p.  US.  No.  471 ;  Hrundt  on  Suretyship.  Sees.  79,  80,  3.S0,  M'i;  61  \.  V.  .Vi6:  2 
Caines'  Ca-^cs  in  Krror,  I.  1  Paine  ;<05:  4  Pa.  St.  Ms. 
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General  and  continued  negligence  on  the  part  of  the  creditor  during  eleven  years, 
and  want  of  proper  investigation  into  the  conduct  of  the  agency,  and  the  credi- 
tors' consenting  that  its  agent  at  the  same  time  might  engage  in  other  engross- 
ing occupations,  and  its  laches  in  neglecting  to  properly  supervise  the  agency 
tlirough  its  officers,  whose  duty  this  was»  make  it  responaihle  for  losses  incurred 
through  its  agent.    And  the  fact  that  the  sureties  were  never  once  notified  of 
any  or  all  of  these  hazardous  privileges  allowed  the  agent,  nor  of  the  lax 
liupervision  or  investigation  of  the  agent*s  conduct  of  his  business,  nor  of  the 
improper  performance  of  duty  by  the  visiting  supervisor,  concludes  the  re- 
sponsibility of  the  company  for  loss  suffered  thereby. 
(FaetH  are  stated  in  brief  applicable  hereto.    One  of  which  is  an  unpaid  loan  and 
lose  of  over  $8000  to  fire  insurance  business,  a  '*  side  enterprise"  allowed  the 
agent) 
The  discovery  and  investigation  of  the  agent's  shortage  in  1886,  and  the  creditor's^ 
settlement  thereof   with  the  agent,  without  consultation   with    sureties   or 
notice  to  them,  whether  such  arrangement  be  payment  or  giving  of  security, 
released  the  sureties. 
If  such  arrangement  was  *'  giving  of  collaterals,"  and  the  creditor  has  disposed  of 
them  and  placed  it  beyond  its  power  to  subrogate  the  sureties  to  them,  tho 
^iireti(>8  are  discharged.    If  such  securities  were  given  in  payment,  the  sureties 
are  entitled  to  have  them  credited  at  their  fullest  value— for  such  value  as  they 
woald  be  worth  in  a  surety's  hand,  and  as  demonstrated  in  brief. 
If  their  value  is  not  clearly  shown  by  the  creditor,  the  highest  value  should  bo 
allowed  that  they  may  by  reasonable  possibility  turn  out  to  be  of.    C.  C.  .S06I, 
^;  Troplong  du  Cautionnement,  Bees.  376,  381,  670,  571,582,583;  Ledoux  vs. 
Kaclcer.S  An.  500;  Scott  vs.  Featherston,  5  An.  313;  Saulet  vs.  Trepagnier,  2  An. 
^;  Succession  of  Pratt,  16  An.  357;  Allison  vs.  Thomas.  29  An.  731;  Mayor  vs. 
Blache.fiLa.  514;  Brandt  on  Suretyship,  Sec.  .470,  pp.  498,  499;  .Sec.  372,  pp.  501,  502; 
Hereford  vs.  Chase,  1  Rob.  23;  Coroniissioners  vs.  (-artleviolle,  4  Kob.  506. 


The  opinion  of  the  court  was  delivered  by 

^cExERY,  J.  The  plaintiff  sued  M.  C.  Randall,  its  agent,  in  the 
City  of  New  Orleans,  and  Henry  Ginder,  E.  C.  Palmer,  P.  H.  Werlein, 
^d  C.  Mehle,  the  sureties  on  his  bond,  for  the  sum  of  $33,233.93,  the 
amouot  of  the  defalcation  of  the  agent  Randall  to  said  company. 

There  was  judgment  against  Randall  on  his  written  confession, 
which  was  made  final,  and  the  sureties  were  released,  from  which 
judgment  the  plaintiff  has  appealed.  The  answer  of  the  sureties  is 
substantially  as  follows:  they  plead  the  prescription  of  one,  two, 
three,  five  and  ten  years ;  they  allege  that  there  is  no  sum  of  money 
dne  said  company  by  Randall ;  that  if  any  sum  is  due  to  the  company 
by  him,  it  arose  through  the  negligence  of  the  company  in  failing  to 
compel  him  to  make  prompt  returns  of  collections ;  that  if  plaintiff 
is  entitled  to  a  judgment  against  defendants,  they  are  entitled  to 
receive  from  plaintiff  the  sums  of  money  received  from  the  assets 
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tamed  over  to  plaintiff  by  Randall,  and  that  they  are  entitled  to  a 
judgment  in  reconvention  fop  said  amount;  that  if  any  liability 
existed  on  the  part  of  the  sureties,  they  have  been  discharged  by 
plaintiff's  own  acts  and  doings,  made  without  the  knowledge  or 
consent  of  the  defendants  in  regard  to  the  property  and  assets  turned 
over  and  assigned  to  plaintiff  by  Randall,  and  converted  to  its  own 
use  and  benefit  by  said  insurance  company.  The  evidence  establishes 
the  liability  of  the  defendant  Randall  in  the  amount  for  which  judg- 
ment was  rendered  against  him.  There  is  no  evidence  that  the 
company  was  guilty  of  any  negligence  that  contributed  to  Randall's 
defalcation.  A  demand  was  made  upon  the  sureties  and  suit  com- 
menced before  prescription  had  acquired. 

The  only  serious  defence  is  that  the  sureties  are  discharged  by  the 
company's  acts  in  receiving  property  from  Randall,  on  £|,ccount  of 
his  defalcation,  administering  it  and  converting  the  same  to  its  own 
use  and  benefit  without  the  knowledge  or  consent  of  the  sureties. 

Before  and  after  the  institution  of  this  suit  the  company  received 
from  Randall  a  number  of  insurance  policies,  upon  which  it  placed 
its  own  valuation,  a  fee  due  Randall  in  the  insolvency  of  Carriere 
&Co.,  which  it  collected,  a  claim  against  Joseph  Santini  for  $6315.38, 
which  it  compromised,  as  the  evidence  shows,  at  considerable  less 
than  its  value,  and  immovable  property  in  Virginia,  which  the  com- 
pany in  part  disposed  of  and  retained  an  interest,  which  it  has 
valued  in  the  remainder,  and  a  cash  payment  from  Randall  of 
$740.11,  and  a  transfer  from  Randall  for  commissions  for  policies 
renewed  amounting,  it  is  alleged,  to  some  $9000  (nine  thousand 
dollars) .  The  face  value  of  these  assets  was  more  than  sufficient  to 
extinguish  Randall's  liability.  The  company  admits  it  realized  only 
$12,098.12  on  these  assets.  The  company  received  from  Randall  all 
the  property  he  possessed,  and  administered  it  as  owner,  disposing 
of  it  and  conveying  it  without  the  knowledge  or  consent  of  the 
sureties.  It  matters  not  whether  the  company  received  the  full 
value  of  the  assets  turned  over  to  them  by  Randall. 

The  question  is  whether  the  company  has  changed  the  obligation 
of  the  surety  and  impaired  any  of  the  rights  of  the  surety  against  the 
principal. 

**  The  surety  is  discharged  when  by  the  act  of  the  creditor  the  sub- 
rogation to  his  rights,  mortgages  and  privileges  can  no  longer  be 
operated  in  favor  of  the  surety."     R.  C.  C.  3061. 
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The  company  received  voluntarily  from  the  agent  Randall  all  of  his 
property.  It  was  appropriated  by  values  placed  upon  it  by  the  com- 
pany and  by  Randall,  and  it  disposed  of  all  of  it,  either  to  the  com- 
pany or  to  others. 

The  duty  of  the  company  was,  not  to  appropriate  or  dispose  of  the 
property,  whether  received  before  or  after  the  sureties'  liability  had 
accrued  by  the  [defalcation  of  Randall,  without  the  knowledge  and 
consent  of  the  sureties,  but  to  hold  it  impartially  for  its  own  and  the 
sureties'  benefit.  43  Me.  381;  8  Pie.  121;  4  Golas  Oh.  R.  129;  5  N. 
H.  353. 

This  the  company  has  not  done.  The  plaintiff  has  placed  the 
property  beyond  the  reach  of  the  sureties.  They  can  not  demand 
subrogation  to  the  creditors'  rights  against  the  principal,  to  which 
they  are  entitled  under  their  contract  of  suretyship. 

When  the  creditor  intends  to  look  to  the  surety  for  payment,  he  is 
compelled  to  preserve,  unimpaired,  all  his  rights  against  the  debtor. 
If  the  creditor  therefore  does  any  act  without  the  sureties'  consent, 
which  impairs  his  rights  of  subrogation  or  the  means  of  enforcing 
his  claim  against  the  principal  in  case  he  should  be  called  upon  to 
pay  the  debt,  the  surety  will  be  discharged. 

The  sureties  in  the  case  may  have  desired  to  pay  their  obligation, 
which  was  for  $2500  each,  and  take  the  assets  of  their  principal  to 
the  extent  and  amount  of  securing  them  against  loss,  and  administer 
them  for  their  joint  benefit.  The  evidence  in  the  record  leaves  little 
doubt  but  that  they  could  have  realized  more  from  the  assets  of 
Randall,  had  they  received  and  properly  administered  them,  or  had 
they  been  consulted  about  tlieir  disposition.  In  the  petition  of 
plaintiff  no  mention  is  made  of  the  transfer  of  the  assets  of  Randall 
to  the  company,  nor  is  there  any  credit  given  to  the  defendants  for 
the  sum  realized  on  them. 

The  plaintiff  contends  that  the  acts  of  the  [company  in  taking  the 
property  of  Randall,  operated  an  advantage  to  the  sureties,  and  there- 
fore they  have  no  cause  to  complain.  Admitting  this  to  be  so,  the 
surety  stands  on  the  strict  terms  of  his  contract,  and  even  should 
the  act  be  beneficial  to  them,  if  it  in  any  way  changes  the  contract 
of  suretyship,  the  surety  will  be  discharged.  The  creditor  has  no 
right  to  make  any  change  in  the  obligation.  McQuire  vs.  Woolridge, 
€  R.  50. 

The  right  of  subrogation  to  the  right  of  the  creditor  is  a  part  of  the 
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obligation,  and  an  enential  one,  when  the  contract  of  snretyahip  is 
entered  into.  It  existo  whether  the  aorety  pays  voluntarily  or  by 
compolrton.     Oifnt  et  als.  vs.  Hendaley,  9  L.  12. 

In  this  case  it  is  clear  that  the  creditor  by  his  own  act  has  changed 
the  contract  of  the  sorety  and  has  placed  it  beyond  the  power  of  the 
company  to  subrogate  the  soreties  to  its  rights  against  the  property 
of  RandaU. 

Judgment  affirmed. 


On  Application  for  Reheabing. 

W ATKINS,  J.  We  have  considered  appellant's  application  for  an 
oral  argument  on  this  motion,  but  deem  it  unnecessary  to  depart 
from  the  rules  of  court,  as  the  question  on  which  it  rests  is  one  of 
law,  and  the  mover's  brief  is  elaborate,  and  fnUy  presents  the 
authorities  relied  upon  as  supporting  its  theory. 

That  theory  is  that,  having  a  final  and  unqualified  judgment  against 
the  defendant  for  $83,000  as  their  agent,  the  plaintiff  had  the  right 
to  receive  payment,  or  securities  from  him,  for  the  deficiency,  which 
was  not  covered  by  the  obligations  of  the  sureties. 

For  Instance,  plaintiff's  judgment  being  for  $83,000,  and  the  several 
obligations  of  the  sureties  aggregating  only  $10,000,  Randall  was  at 
liberty  to  make  a  payment  to  the  plaintiff  in  money,  or  to  furnish  it 
securities  to  the  extent  of  the  difference  of  $23,000,  and  the  plaintiff 
had  the  right  to  appropriate  same  to  the  satisfaction  of  that  differ- 
ence— it  not  being  covered  by  the  sureties'  obligations — and  that, 
only,  when  this  deficiency  had  been  first  provided  for,  could  the 
sureties  complain  of  any  after  application  of  rights  and  securities  of 
the  debtor;  and  then,  to  the  extent  only  of  the  injury  suffered  by 
the  sureties. 

As  supporting  this  proposition,  counsel  cites  a  number  of  authori- 
ties. The  general  effect  of  those  decisions  is,  that  a  partial  release 
of  any  of  the  mortgages,  or  privileges  of  the  creditor,  releases  the 
surety  only  pro  tanto;  or,  in  other  words,  the  discharge  of  the  surety 
only  takes  place,  to  the  extent  to  which  the  acts  of  the  creditor  have 
prejudiced  the  recourse  of  the  surety  for  reimbursement  of  what  he 
may  be  obliged  to  pay,  under  the  contract  of  suretyship.  Or,  as  the 
case  is  put  by  Judge  Storj' : 

**0n  the  other  hand,  if  the  creditor  has  any  security  from  his 
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debtor,  and  he  parts  with  it  without  communication  with  his  surety, 
*  *  that  will  operate,  at  least  to  the  value  of  the  security,  to  the 
surety's  discharge."    Story's  Equity  Jurisprudence,  Sec.  326. 

A  careful  study  of  the  question  has  satisfied  us  that  the  contention 
of  the  plaintiff's  counsel  can  not  prevail,  though  the  principles  of  law 
that  are  announced  in  the  various  authorities  cited  are  well  recog- 
nized by  us. 

We  held,  simply,  that  the  insurance  company  received  from  Ran- 
dall, the  defendant,  all  the  values  he  possessed,  and  converted  them 
to  its  own  use,  without  the  consent  of  the  sureties,  and,  in  so  doing, 
placed  same  beyond  their  reach,  and  deprived  them  of  their  rights 
of  subrogation  to  the  rights  of  the  company,  against  their  principal ; 
on  the  theory  that,  when  a  creditor  intends  to  look  to  the  surety  for 
payment,  he  is  bound  to  preserve  unimpaired  all  his  rights  against 
the  debtor. 

On  this  hypothesis  our  opinion  proceeds  and  declares : 

'^If  the  creditor,  therefore,  does  any  act, |  without  the  sureties' 
consent,  which  impairs  his  right  of  subrogation,  or  the  means  of  en- 
forcing his  claim  against  the  principal,  in  case  he  should  be  called 
npon  to  pay  the  debt,  the  surety  will  be  discharged." 

Onr  opinion  rests  upon  an  article  of  the  Code,  and  McGuire  vs. 
Wooldridge,  6  R.  47,  and  Offut  vs.  Hendsley,  9  La.  12 ;  but,  many 
other  cases  of  like  import  and  force  can  be  cited.  To  point  the 
argoment  in  favor  of  its  correctness  we  make  the  following  quotation 
frpm  the  latter : 

"  It  being  of  the  nature  of  the  contract  of  suretyship,  that  the 
surety  who  pays,  whether  willingly  or  compulsively,  has  a  right  to 
demand  the  subrogation  of  all  the  creditors'  rights  on  his  debtor,  his 
property,  and  his  sureties.  This  right  of  subrogation  is  the  consid- 
eration (or  a  part  of  it)  of  the  obligation  which  the  surety  contracts. 
There  is  a  privity  of  contract  between  the  surety  and  t^e  creditor 
which  compels  the  latter  to  preserve  his  rights  for  the  former.  If 
the  preservation  of  these  rights  be  burdensome  to  the  creditors,  they 
pnt  an  end  to  all  trouble  when  the  day  of  payment  arrives  by  insist- 
ing on  payment  by  the  surety.  No  one  can  become  surety  against 
the  creditor's  will,  though  he  may  against  that  of  the  debtor.  The 
assent  of  the  creditor  is  of  the  essence  of  suretyship,  and  no  one  can 
complain  of  the  natural  consequences  of  any  contract  into  which  he 
may  enter." 
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To  this  effect  are  many  authorities.  3  N.  S.  398;  3  La.  352;  6  La^ 
514;   1  R.  212;  4  R.  506;  5  An.  266. 

It  follows  that  the  surety  has  a  right  to  stand  upon  the  very  terms 
of  his  contract,  and  the  creditor  has  no  right  to  make  any  alteration 
in  it. 

These  principles  are  founded  on  provisions  of  the  Code.  Surety- 
ship is  an  accessory  promise  made  to  the  credtfor.  R.  C.  C.  3035,3045. 

**The  surety  is  discharged  when,  by  any  act  of  the  creditor,  the 
subrogation  to  his  rights,  mortgages  and  privileges,  can  no  longer  be 
operated  in  favor  of  the  surety.''     R.  C.  C.  3061. 

His  discharge  proceeds  upon  the  theory,  that  the  act  of  the  cred- 
itor which  deprives  the  surety  of  the  right  of  subrogation  of  the  for- 
mer's securities,  violates  their  privity  of  contract,  and  prevents  the 
latter  from  taking  them  to  himself  on  paying  the  debt  of  the  princi- 
pal, to  the  extent  of  suretyship. 

Undoubtedly  the  creditor  has  a  right  to  receive  securities  from  the 
debtor,  but  he  has  not  the  right  to  appropriate  them,  and  thus  de- 
prive the  surety  of  the  right  of  subrogation,  in  case  of  making  pay- 
ment. The  creditor's  first  and  highest  duty  is  to  the  surety;  and  he 
■X,  has  no  right  to  first  exhaust  the  debtor's  resources,  and  reduce  him 

to  a  state  of  bankruptcy,  and  then  call  upon  the  surety  to  pay  the 
balance  that  remains  due. 

We  are  thoroughly  satisfied  that  our  opinion  is  well  grounded  in 
law. 

Rehearing  refused. 


On  Application  for  Rehearing. 

Fenner,  J.  I  have  given  very  close  attention  to  the  able  brief  for 
rehearing,  and  to  the  argument  cited  in  support  thereof. 

These  authorities  certainly  place  a  judicial  construction  on  Art. 
3061,  Rev.  C.  C,  to  the  effect  that  the  partial  release  of  any  of  the 
securities  of  the  principal  held  by  the  creditor  only  releases  the 
debtor  pro  tanto.  Barrow  vs.  Shields,  13  An.  63;  11  An.  179;  29  An. 
844;  30  An.  159. 

They  rest  upon  the  principle  that  the  creditor  has  the  right  to  take 
payment  from  the  debtor  without  discharging  the  surety  from  liabil  - 
ity  for  any  balance  that  may  remain  due ;  and  so,  if  he  has  released, 
or  has  applied  to  his  debt,  securities  of  fixed  and  certain  value,  at 
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that  value  the  sureties  can  not,  on  that  account,  claim  discharge  from 
liability  for  the  amount  remaining  due  after  crediting  the  debt  for 
such  values. 

But  I  can  not  convince  myself  that  the  principle  or  the  authorities 
cover  such  a  case  as  the  one  before  us,  in  which  the  creditor,  after 
the  defalcation  of  its  employee,  takes  from  him  all  the  assets  of  every 
land  which  he  possesses,  consisting  of  a  mass  of  securities  of  contin- 
gent value,  such  as  policies  of  life  insurance  on  the  lives  of  the  debtor 
and  of  third  persons,  undivided  interests  in  real   estate,  litigated 
claims  a^inst  debtors,  unliquidated  demands  of  various  kinds,  and, 
without  notice  to  the  sureties,  proceeds,  at  its  leisure,  to  reduce  them 
all  to  cash  by  settlements,  compromises  and  otherwise,  and  after 
crediting  such  cash  on  the  excess  of  their  claim  above  the  amount  of 
the  sureties'  obligation,  proceeds  against  the  sureties  for  the  balance. 
The  securities  transferred  had  an   apparent  or  potential  value 
exceeding  the  total  amount  of  the  debtor's  liability.     The  policies  of 
life  insurance   alone   approximated,  in   amount,  the   total   liability. 
Had  Randall  died  the  day  after  the  transfer  the  policies  on  his  life 
alone,  with  the  amounts  actually  collected  from  other  sources,  would 
liave  wiped  out  the  whole  debt. 

What  rigHt  had  the  creditor,  without  notice  to  the  sureties,  to  sur- 
render these  policies  to  the  insuring  companies  at  a  trifling  cash 
valuation?  Non  constat  that  the  sureties  might  not  have  preferred 
themselves  to  take  these  policies  at  the  cash  valuation  to  keep  them 
^ive,  and  thus  secure  themselves  against  eventual  loss. 

^%ht  not  the  sureties  have  preferred  to  buy  in  the  real  estate 
which  was  sold  in  partition,  which  sale  may  have  been  at  a  sacrifice, 
w  which  they  might  have  desired  to  hold  for  a  rise  in  value? 

flight  they  not  have  chosen  to  resist  the  compromises  and  settle - 
Dients  of  the  liquidated  and  unliquidated  claims,  which  the  creditor 
chose  to  make,  or  to  have  paid  him  the  amounts  which  he  was  willing 
to  take  for  them,  and  to  prosecute  the  suits? 

These  rights  certainly  belonged  to  the  sureties  under  Art.  3061  of 
the  Code,  and  the  creditors  had  no  right  to  deprive  the  sureties  of 
them. 

They  had  the  right  and  the  interest  to  see  that  the  assets  surren- 
dered by  their  principal  were  so  administered  as  to  realize  the  utmost 
possible  value  to  be  appropriated  in  reducing  the  debt  for  which  they 
were  responsible,  and  to  have  a  voice  in  such  administration. 
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The  creditor  had  no  right  to  make  compromises  and  settlements 
and  surrenders  according  to  his  own  whim  without  consulting  the 
sureties,  and  without  giving  them  even  the  chance  of  taking  to  them- 
selves the  benefit  of  such  settlements,  and,  after  denuding  the  prin- 
cipal of  everjiihing  he  has  in  the  world,  to  turn  his  sureties  over  to  a 
barren  recourse  against  him. 

Such  unauthorized  dealings  with  the  securities  turned  over  by  the 
debtor,  are  inconsistent  with  the  intention  or  with  the  right  to  pursue 
the  sureties.  He  has  deprived  the  latter  of  valuable  rights  of  subro- 
gation which  inhered  in  their  contract,  and  the  penalty  is  the  loss  of 
his  right  to  proceed  against  them. 

It  is  said,  however,  that  in  this  case  the  denial  by  the  sureties  of 
their  liability  on  this  bond  in  any  event  deprives  them  of  the  right 
to  notice  and  of  the  right  to  complain  of  want  thereof.  They  never 
made  such  denial  until  their  answer  in  this  suit,  which  was  not  filed 
until  after  all  the  dealings  above  complained  of  had  been  completed. 
They  were  left  in  ignorance  of  any  claim  against  them  until  after 
their  principal  had  been  shorn  of  every  vestige  of  property  to  which 
they  might  have  looked  for  protection  under  the  unauthorized  deal- 
ings of  the  creditor,  and  I.think  they  were  justified  in  setting  up  every 
possible  defence  to  such  a  suit. 

I  therefore  concur  in  the  refusal  of  the  rehearing. 

Poche,  J.,  concurs  in  this  opinion. 


No.  10,538. 
The  State  of  Louisiana   vs.  Henry  Heuchert. 

An  applicant  from  a  Recorder's  sentence  condemning?  him  to  pay  a  line  and  iu 
default,  to  be  imprisoned  for  a  number  of  days,  for  the  violation  of  a  municipal 
oi-dinance,  can  not  be  viewed  as  an  accused  in  a  criminal  prosecution,  by  indict- 
ment or  information,  before  a  court  of  K<*neral  criminal  jurisdiction,  for  the  com- 
mission of  a  rrime  punishable  with  death  or  hard  labor  or  aline  exceedinv:  %:«%*, 
and  is  bound,  as  a  condition  precedent  to  the  filing  of  the  transcript  of  appeal,  to 
d<*posit  with  the  clerk  the  amount  prescribed  by  the  rule. 

Act  IG  of  1SX4  ami  Act  10  of  IKsi;,  invoked,  applies  to  cases  of  prosr-cutions  for  t-riine 
and  not  to  proceediuf^rs  for  riolation  of  city  ordinances. 

On  Rule  Against  the  Clerk  of  the  Court. 


C.  W.  Besancon  for  the  Plaintiff. 
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r^tiittt  of  Ix>tii8iana  vs.  Henry  Ileufhert. 
Branch  K,  MiUer  for  the  Defendant. 


The  opinion  of  the  court  was  delivered  by 

BEKynjVKZ,  C.  J.  The  defendant  complains  that  the  clerk  of  this 
court  refuses  tp  file  the  transcript  of  appeal  herein  unless  a  deposit 
in  money,  to  cover  the  costs,  be  previously  made.  He  insists  that 
under  the  provisions  of  Act  No.  16  of  1884,  amending  Sec.  1042  of 
the  Revised  Statutes,  no  such  prerequisite  is  allowed  to  be  asked. 

The  answer  of  the  clerk  to  the  rule  on  him  denies  that  this  case  is 
a  criminal  case,  and  avers  that  it  is  a  civil  case,  in  which  the  deposit 
should  be  made. 

The  mover  states  that  he  was  prosecuted,  convicted  and  sentenced 
by  a  recorder  in  the  City  of  New  Orleans  for  violating  a  city  ordi- 
nance, and  fined  $25  or  twenty  days'  imprisonment ;  that  the  con- 
stitutionality and  legality  of  said  city  ordinance  was  specially  pleaded 
by  the  defendant  previous  to  trial  and  overruled,  and  that  the 
defendant  appealed  to  this  court,  the  appeal  being  made  returnable 
on  Monday,  February  3,  1890. 

The  act  relied  on  by  the  mover  is  substantially  to  the  effect  that 
aH  expenses  incurred  by  the  *  *  ♦  prosecution  of  persons  ac- 
cused or  convicted  of  crimes  *  *  *  shall  be  paid  by  the  respective 
parishes  in  which  the  offence  charged  may  have  been  committed,  or 
by  the  City  of  New  Orleans,  as  the  case  may  be,  etc.     •     *     * 

I'nder  Arts.  5  and  7  of  the  Constitution,  criminal  prosecutions 
must  be  by  indictment  or  information,  and  in  all  such  the  accused 
«ujoy8  the  right  to  a  trial  by  jury. 

Under  Art.  130,  the  Criminal  District  Court  for  the  Parish  of 
•  Orleans  has  exclusive  general  criminal  jurisdiction. 

By  Art.  81,  the  Supreme  Court  is  vested  with  appellate  jurisdiction 
over  criminal  cases  whenever  the  punishment  may  be  death,  impris- 
onment at  hard  labor,  or  where  a  fine  exceeding  $300  is  actually 
hnposed. 

Under  Act  30  of  1878,  page  56,  all  appeals  in  criminal  cases  must 
be  made  returnable  to  this  court  within  ten  days. 

A  crime  is  an  act  committed,  or  omitted,  in  violation  of  a  public 
Jaw,  either  forbidding  or  commanding  it ;  a  breach  or  violation  of 
some  public  right  or  duty  due  to  a  whole  community  in  its  aggregate 
capacity.    4  Blackstone  5. 
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The  diBtinction  between  crimes  against  the  State  and  mere  viola- 
tions of  monicipal  ordinances  and  the  bearing  of  constitutional  pro- 
visions touching  the  respective  modes  or  methods  for  the  prosecu- 
tion and  punishment  of  offenders  against  the  same,  is  clearly  recog- 
nized by  elementary  writers  and  confirmed  by  frequent  adjudications. 
Mayor  vs.  Meuer,  35  An.  1193,  and  authorities  cited. 

It  is  therefore  apparent  that  the  cases  provided  for  by  the  statute 
invoked  are  those  in  which  a  person  has  been  accused  or  convicted 
of  a  crime.  Under  the  constitutional  provisions  this  could  only  be 
on  a  prosecution  by  indictment  or  information,  with  a  jury  trial, 
before  a  court  of  general  criminal  jurisdiction,  the  punishment  being 
death,  hard  labor,  or  the  actual  infliction  of  a  fine.     28  A.  654. 

From  the  face  of  the  rule  and  from  the  record  to  which  it  refers,  it 
appears  that  the  proceeding  was  not  on  a  prosecution  by  indictment 
or  information  for  the  commission  of  any  crime,  before  a  court  of 
general  criminal  jurisdiction,  with  jurj-  trial,  punishable  by  death, 
hard  labor  or  a  fine,  appealable  to  this  court  within  ten  days.  It  is 
a  proceeding  nominally  in  the  name  of  the  State,  but  in  reality  in 
that  of  the  City  of  New  Orleans,  for  the  violation  of  a  municipal 
ordinance,  before  a  mere  police  magistrate,  officially  vested  with 
jurisdiction  to  enforce  such  ordinances;  Art.  92,  136;  City  Charter 
1882 ;  Act  No.  20,  Sec.  49;  the  punishment  of  which  is  neither  death, 
hard  labor,  nor  a  fine  exceeding  $300,  and  the  judgment  and  appeal 
in  which  are  not  appealable  and  returnable  to  this  court  \\ithin  ten 
days. 

Act  19  of  1886,  page  30,  to  which  mover  refers,  provides  that  no 
costs  shall  be  demanded  from  a  party  accused  in  any  criminal  prose  - 
cutioyi  in  the  State,  and  that  such  party  shall  not  be  required  to  pay 
any  costs  until  he  shall  have  been  convicted  and  condemned  to  pay 
costs. 

Sees.  1001  and  1002,  R.  S.,  are  clear  on  the  subject.  Manning's 
U.  R.  C.  395. 

It  provides  an  immunity  in  a  criminal  prosecution,  and  as  we  have 
found  that  this  case  is  not  one  involving  a  prosecution  for  the  com- 
mission of  a  crime,  it  finds  no  application  on  this  occasion.  So  that, 
it  is  manifest,  even  if  the  statute  invoked  did,  in  terms,  exempt  an 
appellant  from  making  in  this  court  a  deposit  of  money,  this  case, 
not  being  criminal  in  character,  not  one  in  which  a  person  is  accused 
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01  convicted  of  a  crime,  does  not  fall  within  its  provision,  and  the 
clerk  had  a  right  to  require  the  deposit  demanded. 

It  is  therefore  ordered  that  the  rule  be  discharged  with  costs. 

Poche,  J.,  recused. 

No.  10,501. 
The  State  of  Louisiana  vs.  Gebassin  M±cue  et  als. 

In  a  trial  under  »ii  indictment  for  burjflary  under  the  provisions  of  Sec.  850  of  the 
Kevised  .<tatiite8  of  Ix>n{Biana,  us  well  as  at  common  law,  the  Intent  with  which 
the  entry  was  made  is  the  essential  Ingredient  of  the  crime  charged.  The 
offence  is  not  complete  without  the  feloniou.'^  intent,  without  which  It  would  be 
merely  a  trespass. 

In  general  the  Intent  may  be  presumed  from  what  the  offender  actually  does  after 
hreaking  and  entering;  If  he  commit  a  felony  it  may  be  fairly  presumed  that 
he  entered  for  that  purpose.  Hut  this,  like  other  presumptions,  may  be 
rebuttwl. 

Hence  in  the  trial  of  a  charge  of  breaking  and  entering  with  intent  to  kill,  the 
i^tate  is  restricted  to  proof  of  that  intent,  and  the  accused  can  not  be  convicted 
0'  any  other  felony. 

Jn  suchaesLse  the  accused  must  be  allowed  to  introduce  testimony  to  show  that 
hisinteni  was  anything  else  but  that  to  kill,  even  If  the  intent  was  in  itself 
nnlavfni  and  unjustifiable  in  law.  The  accused  must  be  allowed  to  prove  all 
the  circumstances  surrounding  or  characterizing  his  alleged  Intent.  A  partial 
^'xplanation  is  not  sufHcIent,  and  a  ruling  of  the  trial  Jmlgc  excluding  evidence 
to  show  the  rtml  and  whole  intent  is  erroneous.  The  object  of  such  testl- 
"^*>ny  !<;  not  to  justify  or  mitigate  the  offence  charged,  but  merely  to  negative, 
ofrebat  the  presumption  of  the  intent  to  kill. 

The  Jur}- should  be  the  sole  judges  of  the  effect  of  such  evidence  as  going  to  show 
the  real  intent  with  which  the  entry  was  effected. 

I  Oder  such  a  charge,  if  the  evidence  shows  that  the  accused  committed  somo 
other  unlawful  act,  but  not  with  the  intent  to  kill  as  laid  In  the  Indictment,  he 
^*n  not  be  convicted.  In  the  absence  of  proof  of  Intent  to  kill,  or  In  case  of 
proof  negativing  such  intent,  there  is  no  burglary. 

\  PPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
^   Leuns.J. 


Walter  ff.  Rogers,  Attorney  General,  John  N.  Ogden,  District  Attor- 
"®yj  ^.  H,  LuzenJberg  and  G.  L.  Dupre  for  the  State,  Appellee. 


'^«.  H.  Lewis  &  Bfm  and  E,  P. 
lasts. 


Veazie  for  Defendants  and  Appel- 


The  opinion  of  the  court  was  delivered  by 

PocRi,  J.     Under  an  indictment  of  nine  persons  for  burglary,  five 
of  the  defendants  were  tried,  and  they  are  now  appellants  from  the- 
Beveral  verdicts  rendered  in  the  case,  as  hereinafter  stated. 
18 
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state  of  Louisiana  vs.  Gerassin  Mcche  et  als. 


The  indictment  was  framed  in  accordance  with  the  provisions  of 
Sec.  860  of  the  Revised  Statutes,  which  reads  as  follows: 

"Whoever,  with  the  intent  to  kill,  rob,  steal,  commit  rape,  or  any 
other  crime,  shall,  in  the  night  time,  break  and  enter,  or  having,  with 
such  intent,  entered  in  the  night  time,  break  a  dwelling  house,  any 
person  being  lawfully  therein,  and  such  offender  being  at  the  time  of 
breaking  and  entering  armed  with  a  dangerous  weapon,  or  commit- 
ting an  actual  assault  upon  any  person  lawfully  being  in  such  house, 
any  person  present  aiding,  assisting  or  consenting  in  such  burglary 
or  accessory  thereto  before  the  fact  by  counseling,  hiring  or  procur- 
ing such  burglary  to  be  committed,  on  conviction  shall  suffer  the 
punishment  of  death." 

The  appellants  were  tried  separately,  as  follows : 

1.  Charles  Arable  and  Arvilieu  alias  Blanc  Beard  were  tried  together, 
were  convicted  as  charged,  and  sentenced  to  the  penitentiary  for  life. 

2.  Syphroyen  M^che  and  Laatie  Smith  were  tried  together,  were 
convicted  under  Sec.  851  of  the  Revised  Statutes,  and  sentenced  to 
two  years'  imprisonment  at  hard  labor. 

8.  And  Jerome  Miche,  who  was  tried  alone,  was  convicted  under 
Sec.  854,  and  received  a  like  sentence  of  two  years'  imprisonment. 

The  charge  against  all  the  accused  was : 

That  they  **did  feloniously  and  burglariously,  with  the  intent  to 
kill,  in  the  night  time,  enter  and  break  the  house  of  Jean  Baptiste 
Duplechin,  he,  the  said  Jean  Baptiste  Duplechin  and  his  family  being 
lawfully  therein ;  the  said  Gerassin  M^che  (and  other  named  accused) 
being  at  the  time  of  such  breaking  and  entering  armed  with  danger- 
ous weapons."     ♦     ♦     * 

Although  the  trials  were  held  and  conducted  separately,  and 
resulted  in  three  separate  and  distinct  verdicts,  yet  the  means  of 
defence  invoked  are  the  same  in  each  case,  and  the  leading  bills  of 
exception,  which  it  is  proposed  to  examine  in  this  opinion,  are 
similar.  In  his  rulings  in  one  case  the  trial  judge,  for  the  sake  of 
brevity,  and  in  order  to  avoid  unnecessary  repetitions,  refers  to  his 
reasons  in  one  of  the  other  cases,  and  vice  versa. 

Hence  it  might  prove  more  convenient  to  examine  together  the 
leading  features  of  discussion,  which  apply  alike  to  all  three  of  the 
^trials. 

The  fundamental  complaint  of  all  the  appellants  is  in  reference  to 
4;he  exclusion  x>f  evidence  which  they  persistently  sought  to  intro- 


NEW  ORLEANS,  MARCH,  1890.  275 

state  of  Ix>uis{ana  vsi.  Gerassin  MccIk*  et  alH. 

dace  for  the  purpose  of  explaining  their  intent  in  going  to  the  prose- 
cutor's house,  and  the  motives  which  prompted  their  intent  as  means 
to  negative  the  charge  of  their  having  broken  into  the  house  with 
the  intent  to  kill. 

They  also  complain  of  the  unwarranted  restriction  placed  to  their 
cross-examination  of  leading  State  witnesses,  and  of  the  resulting 
denial  of  their  right  to  impeach  or  contradict  the  testimony  of  such 
witnesses  on  points  and  matters  which  were  pertinent  to  the  issue  of 
I  their  guilt  or  innocence  of  the  charge  brought  against  them. 

By  reference  to  the  indictment,  it  will  be  noticed  that  the  burglary 
with  which  the  defendants  were  charged,  consisted  of  their  break- 
ing and  entering  the  prosecutor's  house  in  the  night  time,  they 
being  then  armed  with  dangerous  weapons,  with  the  sole  and 
restricted  intent  to  kill.  They  were  not  charged  with  the  commis- 
sion of  any  crime,  as  a  sequel  or  result  of  such  entering. 
I  Hence  it  follows  that  the  defendants  could  not  be  convicted  of  any 

I  other  crime  but  that  of  breaking  and  entering,  while   armed  with 

j  dangerous  weapons,  in  the  night  time,  with  intent  to  kill. 

The  pivotal  point  in  the  case  as  presented  by  the  principal  bills  of 
exception  hinges,  therefore,  upon  the  proof  of  the  intent  with  which 
the  accused  parties  broke  and  entered  into  the  house  of  Dupl^chin. 

This  conclusion  flows  not  only  from  the  plain  text  of  the  statute 
as  read  into  the  indictment,  but  it  finds  ample  support  from  the 
definition  of  burglary  at  common  law,  and  in  very  respectable 
authorities,  both  from  judicial  utterances  and  from  commentaries 
on  the  subject. 

"Burglary,"  it  is  said,  is  **  the  name  of  a  crime  which  consisted  at 
the  common  law  in  breaking  and  entering  into  the  dwelling  house  of 
another,  in  the  night,  with  intent  to  commit  some  felony  within  the 
same,  whether  the  felonious  intent  was  executed  or  not.  ♦  *  * 
The  offence  is  not  complete  without  the  felonious  intent.  A  breaking 
and  entering  without  this  is  only  a  trespass."  Abbott's  Law  Dic- 
tionary, verbo  "Burglary." 

Commenting  on  this  subject  in  his  work  on  "  Criminal  Practice  and 
Pleadings,"  Archbold  says: 

"The  intent  to  commit  the  felony  is  an  essential  ingredient  in 
burglary,  without  which  it  would  be  merely  a  trespass.  *  *  In 
general  the  intent  may  be  presumed  from  what  the  offender  actually 
does  after  breaking  and   entering;  if  he   commit  a  felony  it  may 
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fairly  be  prestuned  that  he  entered  for  that  purpose.  *  •  •  But 
this  like  other  presumptions  may  be  rebutted.  (Italics  ours.)  *  ♦  • 
If  a  man  break  and  enter  the  house  of  another  in  the  night,  with  in- 
tent to  beat  him  only,  and  in  beating  him  he  kill  him,  it  is  not 
burglar^' ;  here  the  presumption  would  be  that  he  intended  to  commit 
a  murder ;  but  the  presumption  is  rebutted  by  showing  what  his  real 
intent  was  at  the  time  of  breaking  and  entry.''     P.  340. 

In  Roscoe's  Criminal  Evidence,  pp.  365,  366,  the  same  principle  is^ 
illustrated,  as  follows: 

"•  If  it  appear  that  the  intent  of  the  party  in  breaking  and  enter- 
ing was  merely  to  conunit  a  trespass,  it  is  no  burglary :  as  where 
the  prisoner  enters  with  intent  to  beat  some  person  in  the  house, 
even  though  killing  and  murder  may  be  the  consequence ;  yet  if  the 
prisoner- 8  intention  was  r  ot  to  kill,  it  is  still  not  burglary.         *  * 

The  intent  must  be  proved  as  laid.  (Italics  ours.)  Thus,  if  it  be  laid 
with  intent  to  commit  one  sort  of  felony,  and  it  be  proved  that  it 
was  ^ith  intent  to  commit  another,  it  is  a  fatal  variance.^' 

Bishop,  in  his  treatise  on  Criminal  Law,  still  further  elaborates  the 
rule,  which  is  construed  as  requiring  proof  of  two  intents  as 
essential  ingredients  in  both  larceny  and  burglar^'.     He  says: 

**  In  larceny,  there  must  be,  first,  an  intent  to  trespass  on  another's, 
property ;  secondly,  this  not  being  alone  sufficient,  the  further  intent, 
to  deprive  the  owner  of  his  ownership  therein  must  be  added.  So, 
burglar>'  consists  of  the  intent,  which  must  be  executed,  to  break  in 
the  night  time  into  a  dwelling  house;  and  the  further  concurrent 
intent,  which  may  be  executed  or  not,  to  commit  therein  some  crime 
which  is  in  law  a  felony.  In  these,  and  other  like  cases,  the  particu- 
lar, or  ulterior,  intent  must  be  proved,  in  addition  to  the  more 
general  one,  in  order  to  make  out  the  offence,  and  nothing  iriU 
answer  as  a  substitute,^ ^     (Italics  are  ours.) 

See  also  Wharton's  Criminal  Evidence,  Sec.  431.  29  Iowa,  State* 
V8.  Bell,  316. 

Applying  these  principles  to  the  case  at  bar  it  is  clear  that  all  evi- 
dence, whether  offered  by  the  prosecution  or  by  the  defence,  tending 
to  show  or  prove  the  real  intent  with  which  the  offenders  broke  into 
the  house  of  Dupl6chin,  was  competent,  and  therefore  admissible ; 
with  this  exception,  however,  that  the  State  was  restricted  to  proof 
that  the  intent  was  to  kill. 
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But  afl  to  the  accused,  a  wider  field  was  open  to  them,  as  they  were 
entitled  to  prove  that  their  intent  was  anything  else  but  that  to  kill, 
even  if  the  intent  was  in  itself  unlawful  and  unjustifiable  in  law. 

In  theory  the  principle  is  recognized  by  the  trial  judge,  who  said  in 
his  charge  to  the  jury : 

''  Finally,  it  must  be  shown  that  the  accused  entered  and  broke 
with  intent  to  kill.  This  intent  must  coexist  with  the  entering  and 
breaking,  that  is  to  say,  the  accused  must  be  proved  to  have  had  this 
intent  at  the  time  of  this  entry  and  breaking,  and  your  inquiry  must 
^  confined  to  that  intent  in  ascertaining  the  guilt  or  innocence  of 
the  accused  in  so  far  as  this  ingredient  of  the  crime  charged  is  con- 
cerned. •  *  *  Hence  the  only  intent  you  are  to  consider  ie  the 
intent  to  kill.  You  can  not  legally  convict  the  accused  unde  the 
indictment  for  entering  and  breaking  with  intent  to  rob,  to  stc<U,  to 
commit  rape,  or  any  other  crime  than  the  one  charged,  to-wit,  the 
'intent  to  kill." 

^nt  the  complaint  of  appellants  is  that  in  each  of  the  three  trials 
they  were  unjustly  deprived  of  practical  protection  under  the  prin- 
ciple by  the  rulings  of  the  trial  judge  in  persistently  excluding  all 
proffered  testimony  tending  to  show  the  real,  whole  intent  with 
which  they  entered  the  prosecutor's  house.  His  rulings  on  that 
point  were  the  subjects  of  numerous  bills  in  each  of  the  trials. 

In  one  of  the  bills  the  District  Judge  makes  the  statement  that  the 
Mowing  facts  had  gone  to  the  jury  as  part  of  the  testimony  given 
by  the  accuse  i,  testifying  in  their  own  behalf : 

*'That  they,  or  a  majority  of  them,  belonged  to  an  unlawful 
organization  called  "  regulators ''  or  *'  white  caps;''  that  they  armed 
themaelves  with  pistols  and  guns,  and  went  in  a  body  to  the  house  of 
I^Qpl^chin  about  1  o'clock,  that  all  were  masked  except  one,  a 
comparative  stranger  in  the  neighborhood,  named  Falgout,  totally 
unknown  to  Dupl^chin;  that  Falgout,  a  member  of  this  body,  repre- 
senting himself  to  Dupl^chin  to  be  a  sheriff,  induced  him  to  open  his 
window,  that  he  demanded  of  Dupl^chin  the  woman  *'  Pille."  Upon 
^g  asked  what  he  wanted  of  her,  he  said  it  was  none  of  his  bus!- 
nesB;  that  immediately  thereafter  Falgout  jumped  through  the  window 
of  Dapldchin's  house,  across  his  bed,  and  presenting  his  pistol  to 
I)apl£chin  ordered  him  not  to  move,  immediately  shouting  to  his 
confederates  'Break,  enter!  I  hold  him!'  That  a  moment  after- 
ward several  members  of  the  party  having  secured  an   entrance 
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into  the  house  caught  and  dragged  the  woman  Fille  out  of  the  house ; 
that  about  this  time  Dapl6chin,  having  secured  possession  of  his  gun, 
snapped  it  at  the  party  who  were  engaged  in  dragging  away  the 
woman  Fille  in  his  yard.  The  gun  having  failed  to  fire  first  shot  he 
(D.)  fired  the  second  shot,  which  was  almost  simultaneously  returned 
by  the  party  having  possession  of  Fille,  resulting  in  Dupl6chin  being 
shot  down  in  his  own  house,  and  one  of  the  accused  being  wounded 
in  the  leg.  That  immediately  thereupon  the  accused  fired  some  five 
or  six  shots  in  the  house,  after  which  they  left." 

Conceding,  arguendo^  that  these  acts  of  the  accused  justified  the 
presumption  that  the  accused  had  gone  to  that  house  with  the  pre- 
conceived intent  to  kill,  it  is  undeniable  that  such  a  presumption 
could  be  rebutted. 

To  that  end  was  directed  the  efforts  of  their  counsel,  in  seeking  to 
prove  that  the  defendants'  real  intent  in  going  to  that  house  was  to 
break  up  a  state  of  concubinage  which  had  long  existed  between 
Duplechin  and  the  woman  Fille,  under  his  own  roof,  in  the  midst  of 
his  own  family,  which  included  some  grown  daughters,  which  con- 
duct had  become  a  subject  of  scandal  in  the  neighborhood,  to  such 
an  extent  that  some  of  the  **  regulators  "  had  been  requested  by  a 
married  daughter  of  Dupl6chin  to  interfere  in  the  matter. 

^The  means  of  accomplishing  that  end,  according  to  the  theory 
sought  to  be  proved  by  the  appellants,  was  to  take  the  woman  out  of 
the  house  and  to  chastise  her.  It  appears  from  the  bills  of  exception 
that  the  accused  were  allowed  to  prove  that  their  object  in  going 
to  the  house  was  to  chastise  the  woman  Fille;  but  when  they 
attempted  to  prove  further  that  their  real  and  ultimate  intent  was 
to  force  her  to  leave  Duplechin' s  house,  and  thus  to  put  an  end  to  the 
state  of  concubinage  between  the  two,  their  oft  repeated  efforts  in 
that  line  were  persistently  suppressed  by  the  trial  judge,  on 
objection  by  counsel  for  the  State. 

It  is  quite  apparent  from  the  record  that  the  judge's  reiterated 
rulings  on  this  point  were  predicated  on  a  misapprehension  of  the 
object  in  view  by  defendant's  counsel  in  introducing  that  line  of  evi- 
dence.    In  one  of  the  bills  he  says: 

**  During  the  whole  course  of  the  trial  of  Charles  Arable  and  Blanc 
Beard,  and  also  during  the  trial  of  the  accused  in  this  ease,  Syph- 
ryen  M6che  and  Lastie  Smith,  a  persistent  effort  was  made  on  the 
part  of  the  counsel  for  the  accused  to  get  before  the  jury  some  evi- 
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dence  in  regard  to  alleged  illegitimate  sexaal  relations  between 
Dupl^hin  and  the  woman  Fille.  Various  grounds  have  been  al- 
leged as  a  basis  for  the  admission  of  such  testimony ;  sometimes  to 
show  the  feeling,  bias  and  prejudice  of  the  witness ;  sometimes  for  the 
purpose  of  contradiction,  etc.  But  the  real  and  true  purpose,  in  the 
opinion  of  the  court,  sought  to  be  accomplished  by  its  introduction, 
was  to  bring  to  the  aid  of  the  accused,  in  their  defence,  and  a  justi- 
fication for  the  crime  charged,  race  prejudice  on  the  part  of  the  jur>'. 
Granting  that  each  of  the  questions  propounded  herein  were  an- 
swered in  the  affirmative,  and  even  conceding  that  improper  sexual 
relations  existed  between  the  prosecutor  Dupl6chin  and  the  woman 
Fille,  it  would  not  either  in  law  or  justice  cunstitute  either  a  justifi- 
cation or  a  mitigation  of  the  outrage  alleged  to  have  been  com- 
mitted by  the  accused  and  is  not  admissible  for  such  purpose.'' 

Not  a  word  can  be  found  in  the  record  on  which  to  rest  even  an  in- 
ference that  counsel  for  the  accused  had  the  remotest  intention  of 
justifying  their  clients  either  for  the  acts  which  had  been  proved 
against  them  on  the  trial,  or  for  the  charge  propounded  against  them 
in  the  indictment.  No  one  can  legally  justify  the  acts  which  the  ac- 
cused themselves  admitted  on  the  witness  stand  to  have  perpetrated, 
even  though  they  had  been  committed  with  the  sole  intend  which 
tonnsel  were  striving  all  through  the  trial  to  prove  or  to  show. 

That  question  was  not  in  the  case  under  the  indictment  as  framed, 
or  under  the  issue  joined  between  the  State  and  the  prisoners  by  the 
plea  of  not  guilty. 

As  the  accused  in  their  testimony  admitted  that,  being  armed  with 
dangerous  weapons,  they  had  broken  in  the  night  into  the  house  of 
the  prosecutor,  on  whom  they  had  shot  in  returning  his  fire  as  they 
were  leaving  his  premises,  the  only  issue  left  for  determination  was 
the  question  of  their  intent  in  going  to  that  house  under  the  circum- 
stances recited  by  the  judge,  and  hereinabove  transcribed. 

The  record  shows  that  when  the  State  witnessess  were  being 
examined  in  chief,  some  of  them,  who  had  turned  State's  evidence, 
had  testified  as  to  the  intent  of  themselves  and  of  their  co-con- 
spirators in  going  to  that  house ;  others,  such  as  the  woman  Fille, 
had  explained  her  purpose  in  being  at  the  prosecutor's  house  that 
night.  On  cross-examination  counsel  for  the  accused  sought  to 
question  these  witnesses  touching  the  relations  existing  between 
Dopl^chin  and  the  woman  in  question.    On  objection  from  the  prose- 
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eniion.  Id  rach  instances,  comiflet  for  tbe  defence  urged  some  of  the 
n^soos  attrfbnted  to  tbem  by  the  uiAl  judge  in  the  language 
just  transcribed.  The  admissibility  of  those  questions  will  be  eon- 
ffidered  in  another  part  of  this  opinion. 

But  when  defendants^  counsel  were  examining  some  of  their  own 
clients  as  witnesses,  and  proposed  to  pursue  that  line  of  investiga- 
tion^  ther  inTarfably  contended  that  the  testimony  which  they  thtis 
sought  to  elicit  was  admissible^  ''  for  the  purpose  of  showing  that  the 
entry  was  not  made  with  intent  to  kiU,  as  chariged  in  the  indictment/' 

According  to  correct  rules  of  jurisprodence,  under  the  charge  as 
herein  made,  the  door  was  wide  open  to  the  accused  for  evidence  to 
show  their  real  intent^  and  to  prove  that  it  was  not  intent  to  kill; 
and  that  right  could  not  have  been  denied  them  even  if  they  had 
killed  Dupl^hin  when  tbcy  shot  at  him.  If  his  death  had  ensued 
they  might  have  been  guilty  of  murder,  and  they  might  have  been 
convicted  of  that  crime  under  a  proper  charge,  but  under  the  indict- 
ment presented  in  this  ease  they  could  not  have  been  convicted  of 
burglary  if  the  proof  had  showed  that  at  the  time  of  entering  their 
intent  was  not  to  kill. 

Under  the  law,  as  expounded  by  all  the  authorities,  cotirts  as  well 
as  text  writers,  the  accused  in  this  case  had  the  right  to  introduce 
proof  of  their  real,  full  and  whole  intent  in  going  to  Duplfichin's 
house ;  and  under  the  rulings  complained  of  they  were  allowed  to 
offer  but  a  partial  explanation. 

It  was  their  right  to  offer  testimony  to  show  that  their  real  intent 
was  to  break  up  an  alleged  scandalous  concubinage  by  taking  out  of 
the  paramour's  house,  and  chastising,  the  alleged  concubine ;  but  they 
were  forbidden  to  show  any  other  intent  but  that  of  taking  out  with 
the  intent  of  chastising,  a  woman,  merely  named,  but  not  otherwise 
described,  or  coimected  by  the  testimony  with  the  res  gesUe. 

The  admitted  testimony,  which  was  to  the  effect  that  the  intent 
was  to  take  out  and  chastise  a  certain  woman,  was  not  evidence  of 
itself  of  the  alleged  original  and  controlling  intent,  which  was  to  in- 
terfere with  a  reprehensible  concubinage.  It  is  argued  that  proof  of 
an  intent  to  suppress  a  concubinage  could  coexist  with  the  ulterior 
intent  to  kill,  as  the  killing  of  one  or  both  of  the  participants  would 
certainly  have  operated  the  most  efllcient  suppression  of  the  alleged 
evil.  The  proposition  may  be  correct  in  the  abstract,  but  the  means 
of  rebutting  that  presumption  were  at  hand  through  the  rejected 
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1«stimony,  which  was  intended  to  show  that  the  real  intent  was  to 
^ippress  the  concubinage,  not  by  killing  either  of  the  parties  to  it, 
bnt  bj  taking  oat  and  chastising  the  woman.     Hence  flows  the  legal 
necessity  of  admitting  proof  of  the  whole  intent,  in  its  two  compo- 
nent parts.    The  proof  of  intent  was  not  entire  by  the  restricted 
pioaf  of  the  intent  to  take  oat  and  chastise  the  woman ;  it  w^oald 
not  have  been  complete  with  the  restricted  proof  of  an  intent  to 
pnt  an  end  to  a  scandalous  concubinage ;  but  by  the  admission  o^' 
proof  of  both  of  the  concurring  elements  of  the  ulterior  intent,  as  re- 
peatedly announced  by  counsel  for  the  accused,  a  rational  though 
not  a  lawful  intent  would  have  thus  been  presented  to  the  consider- 
ation of  the  jury,  who  could  have  determined  whether  it  was  or  not 
efficient  to  negative  the  alleged  intent  to  kill,  as  to  the  motive  and 
at  the  time  of  entry, 
"^e  rejected  testimony  was  therefore  in  law,  as  well  as  in  justice, 
*^toble  for  the  intended  purpose,  and  the  jury  would  have  been 
we  Bole  judges  of  its  effect  on  the  point  in  contention.     "The  intent 
of  the  parties  will  be  gathered  from  all  the  circumstances  of  the 
case,"  and  is]  to  be  tested  and  determined  by  the  jury.     Roscoe's 
Criminal  Evidence,  p.  366. 
Dealing  with  a  kindred  subject,  Roscoe  (p.  24)  also  says : 
"  Where  it  is  relevant  and  material  to  inquire  into  the  conduct  of 
riofcen,  what  has  been  said  by  any  of  the  party  in  the  act  of  rioting, 
mnst  manifestly  be  admissible  in  evidence,  as  showing  their  design 
and  intention." 

On   the    same    subject,   Wharton's  Criminal  Evidence,  Sec.  691, 
contains  the  following  language : 

*' Declarations  made  by  a  defendant  in  his  own  favor,  unless  part 

of  the  res  gestss,  or  of  a  confession  offered  by  the  prosecution,  are 

not  admissible  for  the  defence.     *     *     In  any  view,  therefore,  the 

extra  judicial,  self-serving  declarations  of  a  party  are  inadmissible 

for  him,  with  the  exceptions  hereafter  stated,  as  evidence  to  prove 

his  case.    It  is  otherwise  when  such  declarations  are  part  of  the  res 

fil€«te.    It  is  not,  however,  necessary  that  such  declarations,  to  be 

part  of  the  res  gestas,  should  be  precisely  concurrent  with  the  act 

^wder  trial ;  it  is  enough  if  they  spring  from  it,  and  are  made  under 

^^i^cnmstances  which  preclude  the  idea  of  design." 

The  principles  thus  formulated  were  also  authority  for  the  State  to 
Mterrogate  some  of  the  conspirators,  who  had  turned  State's  evi- 
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dence,  as  to  their  common  desigpi  in  going  to  Dupl^chin's  house,  and 
the  same  rule  should  have  opened  the  door  to  the  counsel  for  the 
defence  to  pursue  that  line  of  investigation  in  their  cross-examina- 
tion of  these  same  witnesses,  but  by  his  ruling  the  trial  judge 
denied  them  that  right. 

This  is  the  first  error  falling  under  the  second  ground  of  complaint 
of  appellants,  as  indicated  in  the  beginning  of  this  opinion. 

All  the  incidents  embraced  in  the  foregoing  considerations  apply 
to  all  three  of  the  cases  now  on  appeal,  and  enough  has  been  said  to 
justify  the  remanding  of  the  three  cases. 

The  following  contention  arose  in  the  cases  of  Arabic  and  Beard, 
and  of  S.  M6che  and  Smith  alone ;  it  hinges  upon  the  examination  of 
the  woman  Fille,  who  was  not  offered  as  a  witness  in  the  other  or 
third  case,  which  was  the  trial  of  Jerome  M6che. 

It  appears  from  bills  reserved  in  the  two  first  above  named  cases 
that  the  woman  Fille,  a  State  witness,  having  stated  in  her  examina- 
tion in  chief  that  she  had  promised  to  the  late  Mrs.  Dupl^chin,  during 
her  last  illness,  to  take  care  of  her  children,  and  that  she  was  on  the 
night  of  the  incident  at  that  house  for  the  purpose  of  nursing  one  of 
those  children  who  was  sick,  was  asked  on  cross-examination,  in 
substance,  whether  she  had  not  been  Dupl^chin's  concubine  for  many 
years,  and  whether  she  had  not  had  several  children  from  him. 

On  objection,  that  cross-examination  was  promptly  suppressed. 

The  sole  and  manifest  object  of  the  prosecution  in  eliciting  the 
statement  just  quoted  from  the  woman,  was  to  negative  the  antici- 
pated testimony  on  the  part  of  the  defence  to  show  the  existence  of 
illicit  relations  between  the  prosecutor  and  the  witness,  and  to  prove 
that  her  presence  at  that  house  was  due  to  entirely  different  and  to 
ver>'  laudable  causes.  It  was  clearly  inadmissible  as  evidence  for 
any  other  purpose.  The  State  herself  having  opened  the  door  to 
that  line  of  investigation,  could  not  and  should  not  have  been  al- 
lowed to  close  it  to  the  defence. 

This  point  is  fairly  and  entirely  covered  by  the  decision  of  thia 
court  in  the  case  of  Claire  and  Gibson,  41  An.  191  ► 

To  illustrate  the  principle  under  consideration,  it  is  sufficient  to 
quote  only  the  following  syllabus  from  that  opinion : 

*'0n  a  trial  for  murder,  the  State  having  introduced  evidence  to 
prove  malice  and  premeditation,  by  the  testimony  of  a  witness  from 
whom  the  accused  had  purchased  a  pistol  a  few  days  previous  to  the 


NEW  ORLEANS,  MARCH,  1890.  283 

8tate  of  lx>ui8iana  vs.  Gt^russin  Mcche  <'t  jiIh. 

homicide,  it  is  competent  for  the  accused  to  interrogate  the  same 
^tness  with  a  view  to  show  that  in  making  preparations  for  a  com- 
bat, he  was  preparing  for  an  anticipated  attack  to  be  made  on  him 
bj' another  person  not  connected  with  the  homicide  on  trial." 
ffere  the  State  having  attempted  to  prove  a  laudable  purpose  to 
account  for  the  presence  of  the  woman  Fille  at  the  house  of  the 
PiDsecutor,  it  was  competent  for  the  accused  to  interrogate  her  on 
^ie  sazne  subject  with  a  view  to  contradict  her,  and  to  show  that  she 
was  tliere  for  a  very  different  purpose,  and  for  the  very  reason  which 
iad  prompted  them  in  trying  to  take  her  out  of  that  house,  right- 
fully  or-  wrongfully. 

The  record  contains  many  and  numerous  other  bills,  but  it  becomes 
Tmnoceseary  to  prolong  this  discussion. 
This  opinion  contains  reasons  amply  sufficient  to  justify  the  follow- 
ing deox-ees : 
!•   In    the  trial  of  Charles  Arable  and   Armlieu,  otherwise  called 
Blfl*c  Seard. 
F^r   the  reasons  given  in  the  above  and  foregoing  opinion,  it  is 
ordftred^  adjudged  and  decreed  that  the  verdict  of  the  jury,  and  the 
sentence  of  the   District  Court  rendered  against  the  said  Charles 
Arable   Glias  Blanc  Beard  be  quashed,  annulled  and  set  aside ;  and 
itifl  no^^  ordered  that  said  case  be  remanded  to  the  District  Court  for 
farther    proceedings  according  to  law  and  to  the  views  expressed  in 
^^  opinion. 
'•  In  the  trial  of  Syphroyen  Miche  and  Lastie  Smith. 
^^^   the  reasons  given  in   the   foregoing  opinion:  It  is  ordered, 
Mlttdged  and  decreed  that  the  verdict  rendered  against  the  aforesaid 
Sypbroyen  M6che  and  Lastie  Smith  be  quashed  and  set  aside,  and 
™®  lodgment  rendered   thereon  annulled,  avoided  and  reversed. 
Ana  it  ia  now  ordered  that  said  case  be  remanded  to   the   District 
^OTirt  for  farther  proceedings  according  to  law  and  according  to  the 
^e^B  expressed  in  said  opinion. 
*•  la  the  trial  of  Jerome  M^che, 

For  the  reasons  given  in  the  foregoing  opinion :  It  is  ordered  that 
the  verdict  of  the  jury  in  this  case  be  quashed  and  set  aside,  and  that 
the  judgment  herein  be  annulled,  avoided  and  reversed.  And  that 
the  cause  be  remanded  to  the  District  Court  for  further  proceedings 
according  to  law  and  according  to  the  views  expressed  in  the  afore- 
said opinion. 


284  SUPREME  COURT  OF  LOUISIANA. 

Stat*'  of  Louisiana  vs.  (ioraHSin  MccIh'  ct  alt*. 

Dissenting  Opinion. 

Fenner,  J.  Appreciating  the  great  importance  of  these  cases,  I 
have  carefully  examined  every  ruling  of  the  judge  a  quo  and  every 
one  of  the  numerous  bills  of  exception  presented  on  the  record. 

I  agree  with  the  majority  in  considering  that  the  pivotal  question 
in  the  case  is  that  which  is  so  denominated  in  the  majority  opinion, 
viz :  the  admissibility  of  evidence  to  show  the  existence  of  immoral 
and  scandalous  relations  between  Dupl6chin,  the  owner  of  the  house 
invaded,  and  a  colored  woman  named  Fille. 

Repeated  attempts  were  made  to  get  in  such  evidence  in  various 
forms  and  under  different  pretexts,  which  were  all  defeated  by  the 
judge,  and  the  records  bristle  with  bills  of  exception  on  the  point. 
In  one  of  these  bills  the  judge  states  at  length  the  circumstances  of 
the  case  and  the  grounds  on  which  he  based  his  ruling,  and  I  deem 
it  best  to  quote  this  bill  almost  in  full. 

The  following  question  was  propounded  to  a  witness  for  the 
defence : 

**  If  you  saj'  you  wanted  to  make  Fille  go  away  from  the  prosecu- 
tor's house,  give  your  reasons  for  wanting  Fille  to  go  away  from  the 
prosecutor's  house."  The  bill  proceeds:  "It  was  declared  by 
defendants'  counsel  at  the  time  that  their  reasons  for  asking  this 
question  were  : 

1.  **  For  the  purpose  of  showing  that  the  entry  was  not  made  with 
intent  to  kill,  as  charged. 

2.  "  For  the  purpose  of  showing  that  the  entry  was  not  made  with 
intent  to  kill,  steal,  rob,  commit  a  rape  or  any  other  crime  set  out  in 
the  statute.  But  his  honor,  the  judge,  upon  objection  made,  ruled 
out  the  question  on  the  ground  that  Leoval  M^che,  one  of  the  co- 
defendants,  who  had  been  placed  on  the  stand  before  Jerome  M6che, 
another  of  the  co-defendants,  was  asked  the  following  question:  'If 
you  say  you  wanted  to  make  Fille  go  away  from  the  prosecutor's  house, 
give  your  reason  for  wanting  her  to  go  away.'  Whereupon  the  court 
ordered  the  jur>^  to  retire  and  the  question  to  be  answered  in  their 
absence,  for  the  purpose  of  determining  whether  it  was  admissible 
or  not  before  it  should  go  to  the  jury.  The  witness  answered  this 
question  as  follows,  which  was  taken  down  in  presence  of  accused 
and  of  all  parties  by  the  clerk  of  court :  *  Blanc  Beard  told  me  Fille 
had   fought  with   one  of  his  (Blanc  Beard's)  sisters-in-law.     Also 
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because  there  was  bad  examples  in  the  house  of  Mr.  Dupl^chin ;  that 
Fille  closeted  herself  with  Mr.  Dupl^chin  in  the  day  time  in  a  room 
in  his  house ;  also  that  one  of  Mrs.  Blanc  Beard's  sisters  had  told  her, 
crying,  that  they  were  maltreated  on  account  of  Fille.  Also  Joseph 
M^che  told  him  (witness)  that  Mrs.  Blanc  Beard  told  him  that  she 
would  be  glad  if  they  would  make  Fille  leave  the  place  on  account 
of  her  sisters.  Also  Leoval  Cormier  told  me  he  went  to  Mr.  Dupl6- 
cfain  and  that  he  saw  a  large  mulatto  man  in  the  house  playing  with 
his  daughters,  and  he  understood  Fille  was  the  cause  of  the  mulatto 
being  there — he,  Cormier,  himself  thought  it  was  a  bad  example. 
Some  of  the  crowd  perhaps  did  not  know  these  reasons,  but  most 
of  them  did.' 

**It  will  be  observed,'*  proceeds  the  judge,  *^that  the  questions  pro- 
pounded to  each  of  these  witnesses  are  identical,  and  evidently  asked 
for  the  purpose  of  eliciting  the  same  kind  of  testimony  as  appears 
above.  It  must  be  evident  that  such  testimony  was  intended  rather 
for  the  purpose  of  appealing  to  the  race  prejudices  of  the  jury  than 
of  showing  want  of  intent  to  kill.  That,  considering  the  statements 
as  true,  they  are  inadmissible  either  in  justification  or  in  mitigation 
of  the  offence  charged.  It  is  composed  entirely  of  hearsay,  and 
would  have  inevitably  led  the  court  into  an  investigation  of  irrele- 
vant matters,  well  calculated  to  mislead  the  jury.  In  other  words, 
this  was  the  real  purpose  of  asking  the  question.  The  circumstances 
attending  the  commission  of  the  offence,  as  detailed  by  all  of  the 
accused  themselves  on  the  witness  stand  are  briefly  as  follows :  That 
they,  or  a  majority  of  them,  belonged  to  an  unlawful  organization 
called  'Regulators,'  or  *  White  Caps;'  that  they  armed  them- 
selves with  pistols  and  guns,  and  went  in  a  body  to  the  house  of 
Dnpl6ehin  about  1  o'clock  in  the  night;  that  all  were  masked 
except  one,  a  comparative  stranger  in  the  neighborhood,  named 
Falgout,  totally  unknown  to  Dupl6chin ;  that  Falgout,  a  member  of 
this  body,  representing  himself  as  a  sheriff  to  Dupl6chin,  induced 
him  to  open  his  window ;  that  he  demanded  of  Dupl6chin  the  woman 
Fille ;  upon  being  asked  what  he  wanted  of  her,  said  it  was  none  of 
his  business ;  that  immediately  thereafter  Falgout  jumped  through 
the  window  of  Dupl^chin's  house  across  his  bed,  and  presenting  his 
pistol  at  Dupl6chin,  ordered  him  not  to  move,  immediately  shouting 
to  his  confederates  'Break,  enter!  I  hold  him;'  that  immediately 
afterward  several  members  of  the  party,  having  secured  entrance. 
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caught  and  dragged  the  woman  FiUe  out  of  the  house ;  that  about 
this  time,  Dupl^ehin  having  secured  possession  of  his  gun,  snapped 
it  at  the  party  who  were  engaged  in  dragging  the  woman  Fille  away 
in  his  yard.  The  gun  having  failed  to  fire  the  first  shot,  he  fired  the 
second  shot,  which  was  almost  simultaneously  returned  by  the  party 
having  possession  of  Fille,  resulting  in  Dupl^hin  being  shot  down 
in  his  own  house,  and  one  of  the  accused  being  wounded  in  the  leg; 
that,  immediately  thereupon,  the  accused  fired  some  five  or  six 
shots  in  the  house,  after  which  they  left.     *     * 

*'In  view  of  these  facts,  the  court  felt  constrained  to  believe  that 
the  evidence  sought  to  be  elicited  by  this  question  was  offered  for 
the  purpose  and  with  the  hope  that  the  jury,  acting  under  a  sense  of 
indignation  at  a  supposed  outrage  upon  the  domestic  relations  of  one 
of  their  neighbors,  would,  upon  the  impulse  of  the  moment,  forget 
the  issues  of  the  case  and  justify  the  commission  of  the  offence  by 
an  acquittal.'' 

Under  the  foregoing  statement,  did  the  judge  err  in  excluding  the 
evidence  offered? 

It  is  the  plain  and  reasonable  rule  of  law,  that  in  criminal  as  in 
civil  cases  evidence  must  be  confined  to  the  issue,  and  proof  of  col- 
lateral facts  is  not  admissible  unless  clearly  referable  to  and  bearing 
upon  the  point  in  issue. 

'* This  rule,"  says  Mr.  Greenleaf,  "excludes  all  evidence  of  col- 
lateral facts  or  of  those  which  are  incapable  of  affording  any  reasona- 
ble presumption  or  inference  as  to  the  principal  fact  or  matter  in 
dispute,  and  the  reason  is,  that  such  evidence  tends  to  draw  away 
the  minds  of  the  jurors  from  the  point  in  issue,  and  to  excite  preju- 
dice and  mislead  them ;  and  moreover,  the  adverse  party  having  had 
no  notice  of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it." 
1  Greenleaf  Ev.,  Sec.  52. 

The  points  at  issue  in  this  case  could  not  be  more  fairly  and  fully 
stated  than  they  were  by  the  judge  a  quo  in  his  admirable  charge 
when  he  said : 

**To  convict  the  accused  of  the  crime  charged,  the  State  niuBt 
show : 

1.  "That  the  defendants  did  enter  and  break. 

2.  "That  the  accused  entered  and  broke  a  dwelling  house. - 

3.  "  That  such  entry  and  breaking  was  done  in  the  night  time. 
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4.  "That  there  was  some  person  lawfully  in  said  house  at  the  time 
'Of  such  entry  and  breaking* 

5.  '^That  the  accused  were,  at  the  time  of  such  entry  and  break- 
ing, armed  with  a  dangerous  weapon. 

6.  "That  the  accused  entered  and  broke  with  the  intent  to  kill. 
*  *  *  You  can  not  legally  convict  the  accused  under  the  indict- 
ment for  entering  and  breaking  with  intent  to  rob,  to  steal,  to  com  - 
mit  rape,  or  any  other  crime  than  the  one  charged,  to-wit,  the  in- 
tent to  kill." 

It  is  readily  apparent  that  the  evidence  excluded  had  no  possible 
relevancy  to  any  of  the  above  points,  unless  it  be  to  the  last,  to-wit, 
the  intent  to  kill. 

If  the  matter  in  dispute  had  been  whether  or  not  the  accused  went 
to  the  house  of  Duplechin  for  the  purpose  and  with  the  intention  of 
taking  out  and  whipping  the  woman  Fille,  the  evidence  might  have 
been  germane  to  such  an  issue,  as  tending  to  exhibit  a  motive  for 
SQch  intention  and  to  make  it  probable.  But  we  do  not  understand 
there  was  any  issue  on  this  point.  The  recitals  of  the  bill,  as  well  as 
the  jndge's  statement  and  indeed  the  whole  record,  and  even  the 
briefs  of  defendants'  counsel,  abundantly  show  that  evidence  of  such 
intention  was  freely  admitted  and  that  it  stood,  substantially,  as  a 
'Conceded  fact  in  the  case.  The  question  was  whether  the  admitted 
intention  and  determination  to  take  out  and  punish  Fille  was  accom- 
panied with  a  coexisting  intention  to  kill  whoever  might  resist  them 
in  executing  that  purpose. 

'^It  is  immaterial,"  says  Mr.  Bishop,  'Mn  a  criminal  case,  what 
motives  may  have  operated  on  the  mind  of  an  accused,  or  what  may 
have  been  inoperative,  provided  the  law's  motives  did  or  did  not 
inflnence  him.  Suppose  a  man  has  several  intents,  and  in  pursuance 
of  them,  together  moving  him,  he  does  what  the  law  forbids.  The 
nile  here  is,  that  if  there  are  the  intents  necessary  to  constitute  the 
offence,  and  intents  not  necessary,  the  latter  do  not  vitiate  the  for- 
mer, which  in  their  consequences  are  the  same  as  though  they  stood 
alone."    Bishop,  Cr.  Law,  Sec.  389. 

Admitting,  therefore,  that  accused  went  with  the  intent  to  take 
ont  and  punish  Fille— an  intent  certainly  unlawful — yet  if  that  in- 
tent was  accompanied  by  an  intent  to  kill  either  Fille  or  any  other 
person  who  might  lawfully  resist  them  in  the  accomplishment  of  that 
purpose,  the  crime  charged  would  be  established. 
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The  facts  stated  by  the  judge  show  that  the  accused  masked  and 
aimed  themselves  with  dangerous  weapons,  that  the  first  one  who- 
entered  covered  Dupl^chin  with  a  pistol  and  told  his  confederates 
to  break  and  enter;  that  while  Dupl6chin  was  thus  held  under 
threat  of  death  they  did  break ,  enter  and  seize  and  carry  off  the 
woman  Fille;  that  when  Dupl6chin,  in  the  exercise  of  his  legal 
right  and  indeed  of  his  manly  duty,  did  resist  by  shooting  at  the  in- 
vaders of  his  home,  they  fired  at  him  and  shot  him  down.  Now,  the 
jury  was  bound  to  determine  what  intent  was  evinced  by  such  con- 
duct. They  had  a  right  to  consider  whether  covering  Dupl6chin 
with  a  pistol  did  not  mean  a  threat  and  an  intention  to  kill  him  if  he 
resisted,  although  he  had  the  clear  legal  right  to  resist  even  to  the 
extent  of  killing  the  intruders,  especially  when  followed  by  the  fact 
that  when  later  he  did  resist  they  did  shoot  him  down. 

In  such  a  case,  how  could  it  possibly  avail  defendants,  under  any 
legal  aspect  of  the  case,  to  show  that  the  reasons  why  they 
determined  to  commit  the  unlawful  act  of  taking  out  and  punishing 
Fille  were  the  existence  of  shameful  relations  between  Dupl^chin,  a 
white  man,  and  FiUe,  a  colored  woman; •  he  keeping  her  as  a  concu- 
bine in  the  house  with  his  white  children,  to  the  scandal  of  the 
neighborhood,  and  to  the  injury  of  his  family?  I  can  discover  no 
possible  light  which  such  facts  could  throw  upon  the  question, 
whether  or  not  the  purpose  to  remove  and  punish  Fille,  was  accom- 
panied by  the  coexisting  determination,  evinced  by  the  facts  stated, 
to  kill  whoever  might  resist  them  in  carrying  out  their  unlawful, 
designs.  Indeed,  it  rather  appears  that  the  proof  of  such  atrocious 
and  scandalous  relations,  as  the  motive  of  the  crime,  would  tend 
more  to  render  probable,  than  to  rebut,  the  intention  and  determi- 
nation to  carry  out  their  purpose,  at  all  hazards,  even  though 
involving  the  sacrifice  of  human  life. 

I  fully  agree  that  the  accused  were  entitled  to  prove  their  inten- 
tion, and  their  whole  intention,  in  breaking  and  entering  the  house; 
but  the  intention  referred  to  means  what  they  intended  to  do^  and 
not  the  reasons  or  motives  why  they  intended  to  do  it,  unless  such 
motives  were  such  as  made  the  act  lawful,  which  is  not  here  pre- 
tended. The  law  deals  with  acts  and  with  intentions  to  act.  When- 
the  majority  opinion  affirms  their  right  to  prove  that  their  intention 
was  '^  to  break  up  the  concubinage  between  Dupl6chin  and  Fille  by- 
taking  out  and    whipping    Fille,"    it    presents  a  compound  idea,. 
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embracing,  ftnt^  the  intent,  viz :  to  take  out  and  whip  Filled  seqondj 
the  motive  for  that  intent,  viz:  to  break  up  the  concubinage.     As\ 
the  motive  had  no  tendency  to  legalize  the  act  intended,  it  was  not         'vy 
admisaible,  unless  it  tended"  tO'  rebut 'or  disprove  the  accompanying  ^^ 

htent  to  km,  alleged  in  the  indictment.  It  is  very  clear  that  this 
motive  ifl  not,  in  the  slightest  degree,*  inconsistent  With  the  intent  to 
kill.  On  the  contrary,  if  their  motive  was  to  break  up  the  concu- 
binage between  Dupl^chin  and  Fille,  the  killing  of  either  one,  or 
both,  would  certainly  be  the  most  effectual  and  conclusive  method 
of  accomplishing  that  purpose.  I  have  wrestled  vainly  in  the 
attempt  to  discern  any  legal  or  possible  aspect  in  which  such 
evidence  could  throw  any  light  upon  the  question  of  intent  to  kill 

We  are  not  here  concerned  with  the  sufficiency  of  the  proof  of 
intent  to  kill  or  of  the  qualities  which  must  characterize  such  intent 
In  a  prosecution  like  this.  The  jury  was  fully  charged  that  the  intent 
to  kill  was  absolutely  essential,  and  that  the  breaking- entering  must 
have  been  done  vnth  that  intent,  which  imports  that  the  intent  must  j 
have  existed  at  the  time  of  the  breaking,  and  would  not  be  estab- 
iwhed  by  proof  showing  that  Such'  intent  only  originated  out  hi 
emergencies  arising  in  course  of  execution  of  a  different  thing  at  first 
intended.  The  authorities  quoted  to  that  effect  are  good  law,  but  I 
do  not  see  their  bearing  on  this  case.  •   If  the  accused  had  privately  "^^j^ 

and  secretly  entered  Dupl6chin's  house  to  take  out  the  woman; 
seeking  to  avoid  conflict,  and  had  made  their  demonstrations  threat- 
ening his  life,  only  because  unexpectedly  Surprised  by  Dupl6chin,  in 
roch  case  the  intention  to  be  deduced  ftom'  such  demdnstrations 
niight  be  held  as  arising  only  subsequently  to  the  breaking  and 
entering,  and  therefore  not  within  the  purview  of  the  statute.  But 
here  the  hostile  demonstration^  w^e  the  first  acts  of  the  accused, 
done  deliberately  at  the  momenrpif  entry,  and  certainly  whatever 
intent  the  jury  attached  to  them  was  an  intent  directly  applicable  to 
the  entry  and  breaking.   .       .  '  *     ' 

The  testimony  excluded  being,  in  my  opinion,  utterly  irrelevant  to 
any  legal  issue  in  the  case,  I  feel  bound  to  give  my  unqualified 
approval  to  the  firmness  and  courage  with  which  the  judge  a  quo 
resisted  every  effort  or  device  to  bring  it  before  the  jury. 

The  case  belongs  to  a  class  of  cases  to  which  the  reasons  underly- 
ing the  rule  excluding  such  irrelevant  testimony  peculiarly  apply. 
19 
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In  the  language  of  Mr.  Greenleaf,  it  would  have  ^<  tended  to  draw 
away  the  minds  of  the  jnry  from  the  point  in  issue,  and  to  excite 
prejudice  and  mislead  them." 

The  opening  of  the  door  to  evidence  of  this  kind  in  such  cases  in- 
creases the  difficulty,  already  great,  of  vindicating  the  law. 

I  think  the  judge  rightly  concluded  that  the  purpose,  so  persist- 
ently pursued,  of  getting  in  such  evidence,  could  only  be  to  appeal  to 
a  "higher  law"  in  the  prejudices  of  the  jurors,  under  which  they 
might,  in  violation  of  their  oaths,  acquit,  however  clearly  satisfied 
that  the  accused  were  guilty  of  the  crime  charged  in  the  indictment 
and  denounced  by  the  statute. 

It  is  the  first  duty  of  the  judiciary  charged  with  the  enforcement 
of  the  legislative  will  as  expressed  in  the  statute  law,  to  discounte- 
nance and  exclude  all  foundation  for  such  appeals.  Says  Mr.  Bishop: 
''  A  man  can  not  make  defence  in  court  that  there  is  a  higher  law 
than  the  one  there  administered  forbidding  him  to  obey  the  law, 
further  than  it  may  tend  to  shake  the  legal  validity  of  the  latter. 
Upon  this  point  Baron  Hume  observes :  ^  The  practice  of  all  countries, 
is  agreed.'  The  rule  necessarily  lies  at  the  foundation  of  all  juris- 
prudence."    Bishop  Or.  L.,  Sec.  344. 

To  admit  such  evidence  at  all  is  to  g^ve  an  implied  sanction  to  the 
jury's  weighing  it  as  material  to  the  case,  and  they  are  not  likely  to 
understand  or  be  controlled  by  nice  distinctions  as  to  the  purposes 
and  effects  to  which  it  is  to  be  confined. 

I  have  scrutinized  every  bill  in  all  the  cases,  and  though  some  of 
them  may  exhibit  trifiing  technical  irregularities  in  the  rulings  of 
the  judge,  the  matters  involved  are  trivial  and  the  errors  too  insig- 
nificant to  affect  the  substantial  merits  of  the  case  or  to  justify  in- 
terference with  the  verdict  and  sentence. 

I  therefore  respectfully  dissent  from  the  opinion  and  decree  herein. 

No.  10,473. 

Mrs.  Mina  Paland  vs.  The  Chicago,  St.  Louis  &  New  Obleans 
Railroad  Company  et  als. 

Interests  aecrued  on  a  demand  when  Judgineut  is  rendered,  form  part  of  the  Jud??- 
ment,  and  must  be  seen  red  as  sueh  in  a  bond  for  a  suspensive  appeal.  Rut  in- 
terests whieh  date  only  from  the  rendition  of  the  judgment,  are  not  to  be  calcu- 
lated in  <ixing  the  amount  of  a  suspensive  appeal  bond. 

Xor  is  it  necessary  to  include  costs  of  suit  in  making  up  the  amount  of  such  a 
bond. 
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Costs  and  future  interests  are  considered  as  secured  by  the  half  in  excess  of  the 
amownt  for  which  the  Judgment  was  given. 

On  the  MEBIT9. 

The  Supreme  Court  is  bound  to  take  cognizance  of  its  own  decisions,  and  of  facta 

which  were  proved  in  such  decisions. 
Hence,  In  a  suit  for  damages  resulting  from  an  accident,  a  fact  proved  In  the  case, 

and  bearing  on  a  subsequent  case  growing  out  of  the  same  cause,  will  he.  noticed 

intlie  latter  case,  in  which  the  testimony  is  reticent  on'the  point. 
Vnder  rach  circnmstances  the  second  case  will  be  remanded  for  testimony  on  the 

point,  in  furtherance  of  substantial  Justice. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


B«cfc,  Dinkelgpiel  &  Hart  for  Plaintiff  and  Appellee : 


1-  Kveryact  whatever  of  man,  that  causes  damage  to  another,  obliges  him  by 
»hosi'  fault  It  happened,  to  repair  it.    R.  C.  C,  Art.  2315. 

2.  Kvery  pereon  is  responsible  for  the  damage  he  occasions,  not  merely  by  his  own 
att,  hut  by  his  negligence,  his  Imprudence  or  his  want  of  skill.    R.  C.  C,  Art.  2316. 

3-   The  right  to  sue  for  damages  suffered  by  or  killed  through  an  accident,  survives 
*o  his  wife,  who  likewise  has  a  right  of  action  for  damages  suffered  by  her  by 
"•ason  of  the  deaith.    R.  C.  C,  Art.  2315 ;  Acts  of  1884,  page  94. 
-itivspagger  must  be  a  wrong-doer;  without  an  injury,  or  an  intent  to  do  injury, 
tlierc  is  no  trespass.    Bouvier's  Law  Dictionary ;    R.  S.  of  La.,  Sees.  817,  818,  819. 

*•  ^Hen  one  is  allowed  to  come  upon  the  land  of  another,  by  sufferance  or  invita- 
tion, he  la  not  a  trespasser,  and  the  owner  is  bound  to  exercise  ordinary  care 
and  prudence  towartl  him.  Reach  on  Contributory  N'ogllgence,  pages  54  and 
*;  Second  I^w  and  Kquity  Reporter,  page  608 ;  48  Am.  Reports,  page  T27 ;  43  Am. 
Kcports.  page  740;  and  more  particularly  as  directly  in  point,  Kay  vs.  Penn- 
sylvania 11  R.  tV>.,  3  Am.  Reports,  page  625. 

^  No  one  has  a  right  to  erect  death  traps  on  his  premises  even  to  injure  a  tres- 
passer or  thief.  35  Am.  Decisions,  page  96;  18  Am.  Decisions,  page  18;  6  South 
^^P-.  page  81. 

••  The  owner  of  a  building  is  liable  for  an  injurj- caused  by  the  falling  thereof, 
whether  the  cause  of  the  fall  was  due  to  his  neglect  or  to  the  act  of  third  per- 
wms  done  without  his  knowledge.  38  An.  280,  and  authorities  there  quoted.  See 
al*o Tucker  ease,  just  decided. 

^irault  <fr  Farrar  for  Defendants  and  Appellants : 

•  "  is  a  leieral  absurdity  to  orerrule  an  exception  of  no  cause  of  action^  and  at  the 
*a™e  tittle  to  suggest  amendments,  witliout  which  the  petition  could  not  stand. 
Hart  Ts.  Bowie,  34  An.  323. 

•Vo  amount  of  evidence  can  have  any  effect  in  determining  an  exception  of  no 
faiiJie  oi  action.    Boullgny  vs.  Gary,  21  An.  642. 

It  in  bad  practice  for  the  court  to  cUloiv  amendments  to  a  petition  after  trial  is 
ipioe  into,  much  more  to  tntggest  such  amendments  of  its  own  motion.  Ruymoml 
tj..  Paluier,  35  An.  276;  Hart  vs.  Bowie,  34  An.  323;  Burbank  vs.  Harris,  32  An.  395. 
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A  trespaxffer  apon  property,  being  a  person  of  full  age  of  majority,  can  recover 
only  for  wilfol  injury  inflictecl  upon  him  by  defendant.  Beacb  on  Contributory 
Nfuii^ence,  p.  TA ;  Bishop  on  Non -Contract  Law,  Sees.  S45-.*j54  ;  Whittaker's  Smitb 
on  Nei^lif^enee,  pai^s  61.  62,  fSi. 

The  Civil  Code  and  the  decisions  of  this  court  do  not  recoj^lze  any  **  rights"  of 
1 1 e?(paH8era,  except  the  riKht  of  immunity  from  wilful  and  malicious  acts.  See 
authorities  in  brief. 

In  order  to  make  out  a  c€u*e  it  m  not  aufllcient  to  allotre  that  defendant  was  neg- 
ligent, but  it  muHt  appear  that  plaintiCT^  negligence  was  not  contributory. 
I»eikuian  vs.  K.  K.  Co.,  ¥)  An.  >T.  Titt. 


On  Motion  to  Dismiss. 


The  opinion  of  tjie  court  was  delivered  by 

PocH±,  J.  The  proceeding,  thus  qualified,  which  we  are  about  to 
review,  is  properly  an  appeal  by  plaintiff,  in  whose  favor  the  judgT 
ment  on  the  merits  was  rendered  below,  from  a  decree  which  denied 
her  motion  to  set  aside  the  appeal  taken  by  the  defendant  corpora- 
tion, and  is  predicated  on  the  following  grounds : 

1.  l^at  the  surety  on  the  appeal  bond  was  not  good  or  sufficient 
for  the  amount  for  which  he  had  bound  himself. 

2.  That  the  amount  of  the  bond  furnished  was  insufficient  to  sus- 
tain a  suspensive  appeal. 

The  relief  prayed  for  was  in  the  alternative,  either  the  absolute 
dismissal  of  the  appeal,  or  to  declare  it  devolutive  only. 

After  hearing  evidence  and  argument  of  counsel  the  District  Judge 
discharged  the  rule  taken  by  plaintiff,  and  her  present  appeal  is  from 
that  judgment 

In  this  court  she  coupled  her  appeal  to  a  motion  to  hence  dismiss 
defendant's  appeal  from  the  judgment  on  the  merits,  but  the  only 
question  legally  before  us  is  the  appeal  from  the  judgment  on 
plaintiff's  rule  in  the  lower  court  for  the  dismissal  of  the  appeal 
taken  by  defendants. 

1.  The  judgment  on  the  merits  below  was  in  favor  of  plaintiff  in 
the  sum  of  $5000,  with  legal  interest  from  the  date  of  its  rendition, 
and  for  costs  of  suit. 

The  record  shows  to  our  satisfaction,  as  it  did  to  the  District  Judge, 
that  the  surety  on  the  appeal  bond  is  good  for  the  amount  in  which 
he  proposed  to  bind  himself.  He  owes  no  debts,  except  taxes 
exigible"  at  the  end  of  the    current  year,  and  he  owns  property 
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assessed  at  $7500,  and  appraised  by  a  coippetent  expert  at  |8000  a& 
its  present  market  valae.  Hence  we  consider  him  a  competent 
surety  on  a  bond  of  |7500. 

2.  But  plaintiff's  second  point  is  that  the  bond  itself  is  not  of  an 
amoont  sofficient  to  sustain  a  suspensive  appeal,  and  the  contention 
is  that  it  does  not  cover  interest  and  costs  of  suits. 

The  requirement  of  the  Code  as  to  a  suspensive  appeal  from  a 
moneyed  judgment  is  that  the  appeal  bond  be  '^for  a  sum  exceeding 
by  one-half  the  amount  for  which  the  judgment  was  given."  C.  P., 
Art.  575. 

No  mention  is  made  in  terms  either  of  interests  or  costs,  and  hence 
it  would  not  be  a  violent  presumption  to  conclude  that  the  law  maker 
did  not  intend  either  to  figure  as  elements  in  making  up  the  amount 
of  the  bond.  The  law  maker  doubtless  considered  that  both  were 
protected  in  the  half  required  in  excess  of  the  amount  for  which  the 
judgment  was  given.  And  if  the  matter  was  res  nova  that  conclusion 
would  strongly  commend  itself  to  such  a  judicial  construction. 

But  it  has  been  held  in  several  cases  that  in  making  up  a  suspen- 
sive appeal  bond, — ^interests  which  had  accrued  on  the  demand  or 
claim  previous  to,  and  up  to  the  date  of,  the  judgment  should  be 
deluded  as  part  of  the  judgment.  Ross  vs.  Pargoud,  2. La.  85; 
Broun  vs.  Brown,  9  An.  310;  Jorda  vs.  Judge,  29  An.  776.  Hence 
that  rule  can  be  considered  as  settled,  and  we  have  no  desire  to 
disturb  it. 

But  it  has  no  application  to  the  bond  now  under  discussion,  be- 
cause the  judgment  appealed  from  covers  no  pre-existing  interests 
and  contemplates  none  but  future  accruing  interests,  to  'date  only 
from  the  rendition  of  the  judgement.  It  stands  to  reason  that  inter- 
ests, which  had  no  existence  previous  to  the  judgment  from  which 
alone  they  are  to  spring  and  to  derive  their  being,  can  have  no  effect 
to  swell  the  amount  of  the  judgment  at  the  very  moment  that  the 
decree  is  rendered.  Hence  it  follows  that  in  this  case  the  interests 
to  accrue  in  the  future  formed  no  integral  or  computable  part  of  the 
judgment  at  the  date  of  its  rendition.  As  they  had  yet  no  actual 
bemg  they  could  produce  no  present  effect. 

As  to  the  costs,  our  conclusion  is  that  they  are  not  to  be  included 
in  the  amount  of  the  appeal  bond. 

The  direct  question  came  up  but  once  in  our  judicial  history  and  it 
was  settled  in  harmony  with  our  views  as  herein  expressed.     It  was 
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in  the  case  of  Brown  vs.  Brown,  9  An.  310,  in  which  the  court  said 
that  a  different  interpretation  had  np  to  that  time  never  prevailed 
or  even  been  contended  for. 

It  was  there  said:  '^  A  bond  being  required,  exceeding  by  one- 
half  the  judgment,  including  interest  accrued  to  the  date  of  its  ren- 
dition, the  appellee  is  well  secured  under  that  interpretation  for  the 
costs  and  all  future  interest." 

Indeed  no  other  interpretation  affords  a  legal  reason  for  the  ex- 
action of  a  bond  exceeding  by  one -half  the  amount  of  the  judgment 
appealed  from. 

We  therefore  conclude  with  the  District  Judge  that  the  amount  of 
the  bond  furnished  in  this  case  is  sufficient  to  sustain  a  suspensive 
appeal. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
overruling  plaintiff 's  motion  to  dismiss  the  appeal  taken  by  defend- 
ants in  this  case  be  affirmed  at  her  costs  in  both  courts. 


On  the  Merits. 

PocHl^,  J.  The  Railroad  Company  appeals  from  a  judgment  of 
$6000  in  favor  of  plaintiff  as  damages  for  the  sufferings  and  the  death 
of  her  husband  by  the  falling  on  him  of  certain  sheds  owned  by  the 
defendant  company. 

The  death  of  Paland  resulted  from  the  same  accident  which  caused 
that  of  John  H.  Tucker,  the  circumstances  of  which  are  recited  in 
our  opinion  in  the  case  of  Widow  John  H.  Tucker  vs.  the  same  defend- 
ant, recently  decided,  which  are  the  same  here,  with  this  difference 
that  Tucker  was  killed  while  walking  by  the  sheds  on  the  sidewalk, 
while  Paland  met  with  his  death  while  he  was  under  the  sheds  on 
defendant's  premises. 

Under  our  understanding  of  the  issues  involved  in  the  present  case, 
it  becomes  important  to  ascertain  and  to  judicially  determine  the 
circumstances  under  which  Paland,  the  deceased,  entered  the  prem- 
ises, and  found  himself  under  the  sheds  of  the  defendant  at  the 
time  that  the  accident  occurred. 

Now  in  Tucker's  case,  it  was  in  proof  that  for  some  time  previous 
to  the  fall  of  the  sheds,  Paland  had  been  employed  by  the  company's 
agent  to  keep  trespassers  off  the  premises,  a  circumstance  which 
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would  have,  in  oar  opinion,  a  very  material  bearing  or  the  issue  herein 
involved.  And  strange  to  say,  the  record  in  this  case  contains  no 
testimony  whatever  on  this  point. 

We  deem  it  our  duty  to  take  cognizance  of  facts  proved  in  a  case 
sDbmitted  to  our  review,  which  have  a  direct  bearing  on  another  case 
also  imder  submission  before  us  for  adjudication.  Hubbs,  Adminis- 
trator, vs.  Kaufman,  Executrix,  40  An.  320;  V.  &  A.  Meyer  vs.  Tax 
Collector,  40  An.  440. 

But  that  cognizance  in  the  present  case  is  not  of  itself  sufficient  to 
shape  our  decree.  Hence  we  feel  constrained  to  remand  this  case 
for  proof  on  this  important  point. 

It  is  therefore  ordered  that  the  judgment  herein  rendered  be  an- 
nulled, avoided  and  reversed.  It  is  now  ordered  that  the  case  be 
remanded  to  the  District  Court  for  the  purpose  and  taking  evidence 
on  the  point  herein  stated  and  of  determining  whether  6r  not  the 
deceased,  Herman  Paland,  was  employed  as  keeper  for  the  defend- 
ant's sheds  at  the  time  that  the  accident  which  caused  his  death  hap- 
pened.   All  costs  to  abide  the  final  determination  of  the  cause. 

Fenner,  J.,  absent. 

Behearing  refused. 


No.  10,673.  !i?_3^2 

The  State  of  Louisiana  vs.  Edward  Baden. 

L  In  an  indictment  for  larceny,  description  of  thing  stolen  as  "  One  beef  of  the 
Talneof  fifteen  dollars,  of  the  property  of  A.  B."  Is  sufficient. 

1  Proof  of  attempts  by  accused  to  intimidate  a  witness  for  the  prosecution  is 
tdmissible  as  tending  to  establish  a  presumption  of  guilt;  and  such  admissi- 
bility is  not  destroyed  by  the  fact  that  on  a  trial  for  the  crime  of  intimidating 
tile  same  witness  accused  had  been  acquitted. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Vermil- 
lion.    EdwardSj  J, 


Walter  H.  Rogers,  Attorney  General,  and  R.  C.  Smedes,  District 
Attorney,  for  the  State,  Appellee. 


R.P.  0^ Bryan,  W.  A.  White  and  A.  <&  C.  Fontelieu  for  Defendants 
And  Appellants. 
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caught  and  dragged  the  woman  Fille  out  of  the  house ;  that  about 
this  time,  Dupl6ehin  having  secured  possession  of  his  |^un,  snapped 
it  at  the  party  who  were  engaged  in  dragging  the  woman  Fille  away 
in  his  yard.  The  gun  haying  failed  to  fire  the  first  shot,  he  fired  the 
second  shot,  which  was  almost  simultaneously  returned  by  the  part}' 
having  possession  of  Fille,  resulting  in  Dupl6chin  being  shot  down 
in  his  own  house,  and  one  of  the  accused  being  wounded  in  the  leg; 
that,  immediately  thereupon,  the  accused  fired  some  five  or  six 
shots  in  the  house,  after  which  they  left.     *     * 

'*In  view  of  these  facts,  the  court  felt  constrained  to  believe  that 
the  evidence  sought  to  be  elicited  by  this  question  was  offered  for 
the  purpose  and  with  the  hope  that  the  jury,  acting  under  a  sense  of 
indignation  at  a  supposed  outrage  upon  the  domestic  relations  of  one 
of  their  neighbors,  would,  upon  the  impulse  of  the  moment,  forget 
the  issues  of  the  case  and  justify  the  commission  of  the  oflPence  by 
an  acquittal.'' 

Under  the  foregoing  statement,  did  the  judge  err  in  excluding  the 
evidence  offered? 

It  is  the  plain  and  reasonable  rule  of  law,  that  in  criminal  as  in 
civil  cases  evidence  must  be  confined  to  the  issue,  and  proof  of  col- 
lateral facts  is  not  admissible  unless  clearly  referable  to  and  bearing 
upon  the  point  in  issue. 

** This  rule,"  says  Mr.  Greenleaf,  "excludes  all  evidence  of  col- 
lateral facts  or  of  those  which  are  incapable  of  affording  any  reasona- 
ble presumption  or  inference  as  to  the  principal  fact  or  matter  in 
dispute,  and  the  reason  is,  that  such  evidence  tends  to  draw  away 
the  minds  of  the  jurors  from  the  point  in  issue,  and  to  excite  preju- 
dice and  mislead  them ;  and  moreover,  the  adverse  party  having  had 
no  notice  of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it." 
1  Greenleaf  Ev.,  Sec.  52. 

The  points  at  issue  in  this  case  could  not  be  more  fairly  and  fully 
stated  than  they  were  by  the  judge  a  quo  in  his  admirable  charge 
when  he  said : 

**To  convict  the  accused  of  the  crime  charged,  the  State  must 
show: 

1.  "That  the  defendants  did  enter  and  break. 

2.  "That  the  accused  entered  and  broke  a  dwelling  house. - 

3.  "  That  such  entry  and  breaking  was  done  in  the  night  time. 
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^'  '"That  there  was  some  person  lawfully  in  said  house  at  the  time 
of  such  entry  and  breaking. 
5-  **  That  the  accused  were,  at  the  time  of  such  entry  and  break- 
ing) ax-ined  with  a  dangerous  weapon. 

^-  "  That  the  accused  entered  and  broke  with  the  intent  to  kill. 
*  You  can  not  legally  convict  the  accused  under  the  indict- 
ment for  entering  and  breaking  with  intent  to  rob,  to  steal,  to  com  - 
mit  ra^e,  or  any  other  crime  than  the  one  charged,  to-wit,  the  in- 
tent to  kill." 
^^  is  readily  apparent  that  the  evidence  excluded  had  no  possible 
relevancy  to  any  of  the  above  points,  unless  it  be  to  the  last,  to-wit, 
t^e  intent  to  kill. 

^t  tl\e  matter  in  dispute  had  been  whether  or  not  the  accused  went 
^  the  house  of  Duplechin  for  the  purpose  and  with  the  intention  of 
^^  out  and  whipping  the  woman  Fille,  the  evidence  might  have 
oeen  germane  to  such  an  issue,  as  tending  to  exhibit  a  motive  for 
^^cb  intention  and  to  make  it  probable.     But  we  do  not  understand 
there  was  any  issue  on  this  point.     The  recitals  of  the  bill,  as  weU  as 
the  judge's  statement  and  indeed  the  whole  record,  and  even  the 
hriefs  of  defendants'  counsel,  abundantly  show  that  evidence  of  such 
intention  was  freely  admitted  and  that  it  stood,  substantially,  as  a 
•conceded  fact  in  the  case.     The  question  was  whether  the  admitted 
intention  and  determination  to  take  out  and  punish  Fille  was  accom- 
panied with  a  coexisting  intention  to  kill  whoever  might  resist  them 
in  executing  that  purpose. 

"It  is  inmiaterial,"  says  Mr*  Bishop,  "in  a  criminal  case,  what 
motives  may  have  operated  on  the  mind  of  an  accused,  or  what  may 
have  been  inoperative,  provided  the  law's  motives  did  or  did  not 
influence  him.  Suppose  a  man  has  several  intents,  and  in  pursuance 
of  them,  together  moving  him,  he  does  what  the  law  forbids.  The 
rale  here  is,  that  if  there  are  the  intents  necessary  to  constitute  the 
ofleuce,  and  intents  not  necessary,  the  latter  do  not  vitiate  the  for- 
mer, which  in  their  consequences  are  the  same  as  though  they  stood 
alone."    Bishop,  Cr.  Law,  Sec.  389. 

Admitting,  therefore,  that  accused  went  with  the  intent  to  take 
•out  and  punish  Fille — an  intent  certainly  unlawful — yet  if  that  in- 
tent was  accompanied  by  an  intent  to  kill  either  Fille  or  any  other 
person  who  might  lawfully  resist  them  in  the  accomplishment  of  that 
:pQrpo8e,  the  crime  charged  would  be  established. 
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Art.  1044  provides  that  "if  all  the  beneficiary  heirs  be  minors,  their 
tutors  can  claim  the  preference  for  the  administration  and  it  shall  be 
given  them,  under  the  charge  of  their  being  personally  responsible 
for  their  acts  of  administration,  etc." 

It  is  not  necessary  to  refer  to  Art.  3556  of  the  Code,  which  says : 
"The  masculine  gender  comprehends  the  both  sexes,  whenever  the 
provision  is  not  one  which  is  evidently  made  for  one  of  them  only.*' 

The  use  of  the  term  tutrix  to  distinguish  a  female  from  a  male 
tutor  is  conventional.  The  terminology  of  the  Code  recognizes  no 
such  distinction  of  sex  in  tutorship.  A  tutor  is  a  tutor  whether  the 
person  be  man  or  woman.  Although,  in  some  articles,  the  Code  re- 
fers to  a  female  tutor  as  a  tutrix,  yet  in  all  the  articles  prescribing  the 
nature,  powers  and  duties  of  tutorship,  it  uses  simply  the  terms, 
tutor  and  tutor- ship,  and  those  provisions,  of  course,  apply  equally 
to  female  as  to  male  tutors. 

So  when  the  law  gives  to  tutors  of  beneficiary  heirs  the  right  and 
preference  to  be  appointed  administrators  it  embraces  any  tutor, 
male  or  female.  Indeed  it  is  obvious  that  the  preference  is  given 
out  of  consideration  to  the  rights  and  interests  of  the  beneficiary 
heirs  themselves,  and  is  given  to  their  legal  representatives  only, 
because,  owing  to  their  minority,  the  heirs  are  not  capable  of  exer- 
cising it. 

Our  jurisprudence  has  constantly  recognized  the  right  of  female 
tutors  of  beneficiary  heirs  to  be  appointed  administrators,  and  even 
their  right  to  administer,  without  such  appointment,  in  the  interest 
of  the  heirs  whom  she  represents,  when  creditors  do  not  object. 
Succession  of  Forstall,  89  An.  1052;  Succession  of  Ousman,  36  An. 
299;  Succession  of  Delemo,  84  An.  40;  Succession  of  Penney,  10 
An.  290;  Succession  of  McKinley,  4  An.  25. 

The  fact  that,  in  some  of  the  cases  quoted,  the  applicant  was  mar- 
ried and  that  the  husband,  as  her  curator,  joined  in  the  application, 
does  not  affect  the  principle. 

We  therefore  hold  that  the  tutrix  who  received  the  appointment 
was  fully  capable. 

II. 

In  selecting  which  of  the  two  applicants  should  be  appointed,  the 
judge  was  invested  with  a  legal  discretion  which  should  not  be  inter- 
fered with  unless  manifestly  misused. 
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The  Code,  Art.  1043,  provides :  *^If  there  be  two  or  more  bene- 
ficiaiy  heirs  of  age  and  present  in  the  State,  the  judge  shall  select 
one  or  two  whom  he  shall  consider  the  most  solid,  for  the  adminis- 
tration of  the  succession." 

The  same  rule  is  evidently  applicable  to  the  case  where  different 
tutors  of  beneficiary  heirs  apply. 

We  have  held  that  in  such  a  contest  '^  a  large  discretion  is  vested 
in  the  judge  who  makes  the  appointment,  and  unless  manifestly 
wrong,  his  conclusion  will  not  be  disturbed."  Succession  of  Chaler, 
39  An.  308. 

It  does  not  appear  that  the  appellant  is  more  '^  solid  "  than  the 
appointee,  or  that  the  latter  is  in  any  way  deficient  in  solidity  or  in 
any  qnaliflcation  for  the  administration.  The  judge  has  evidently 
exercised  careful  consideration  in  the  matter  and  we  discover  no 
good  reason  for  disturbing  his  decision. 

Judgment  afOrmed. 


No.  10,674. 
The  State  op  Louisiana  vs.  Polly  Richmond. 

Ad  indictment  reciting  that  the  accused  "did  kill  and  murder  a  female  child 
vbose  name  is  to  the  said  jurors  unknown,"  contains  a  sufficient  description  of 
the  deceased. 

Kxpert  testimony  is  inadmissible  for  the  purpose  of  proving  that  puerperal 
■ante  is  of  common  occurrence,  at  child-birth,  in  the  absence  of  all  proof 
tending  to  show  any  mental  derangement  in  the  mother  at  the  time  she  gave 
biitb  to  the  child. 

yroat  of  a  separation  of  the  members  of  the  jury  during  the  time  of  their 
deliberations— some  of  them 'sleeping  in  a  room  and  some  in  an  adjoining  hall ; 
mme  remaining  in  the  room, -while  others  walked  out  on  a  gallery— is  insuffi- 
cient to  Titiate  their  verdict,  because  such  a  separation  is  not  such  as  to  have 
necessarily  or  reasonably  prejudiced  the  rights  of  the  accused. 
A  jaror  is  an  incompetent  witness  by  whom  to  impeach  the  verdict  of  the  jury 
of  vhich  he  was  a  member. 


APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Vermillion. 
Edwards,  J. 


Walter  R.  RogerSj  Attorney  General,  and  R,  C.  Smedea,  District 
Attorney  for  the  State,  Appellee. 
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A.  A  C,  Fontelieu  for  Defendants  and  Appellant. 


300  SUPREME  COURT  OF  LOUISIANA. 


State  of  Louisiana  vs.  Polly  Richmond. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  accused  was  indicted  on  the  charge  of  murdery 
convicted  of  manslaughter  and  sentenced  to  ten  years'  imprisonment 
at  hard  labor ;  and  from  the  judgment  and  sentence  has  appealed. 
The  causes  assigned  for  relief  are,  that  the  judge  erred :  first,  in  over- 
ruling his  motion  to  quash  the  bill  of  indictment ;  second,  in  disallow- 
ing certain  testimony ;  and  third,  in  refusing  a  new  trial. 

I. 

The  indictment  charges  "that  one  Polly  Richmond  *  *  unlaw- 
fully, wilfully,  feloniously  and  of  her  malice  aforethought,'  did  kill  and 
murder  a  female  child  whose  name  is  to  the  said  jurors  unfenott^n;"  and 
the  ground  of  objection  i3  that  the  description  of  the  deceased  was  in- 
sufficient. In  counsel's  brief  his  contention  is  that  "the  deceased 
being  a  new-bom  babe,  and  the  offspring  of  the  accused,  it  was  neces- 
sary that  the  indictment  should  have  set  out  the  name  of  its  mother." 

The  objection  is  not  a  good  one.  It  was  so  decided  in  State  vs. 
Bayonne,  23  An.  78,  and  that  decision  is  in  keeping  with  common 
law  authorities.     Wharton's  Crim.  Pleas  and  Prac,  Sees.  104,  111. 

II. 

The  accused  offered  a  physician  as  an  expert  witness,  by  whom  to 
prove  that  puerperal  mania,  or  insanity,  was  a  common  disease 
after  child-birth,  and  oHen  took  on  the  form  of  homicidal  mania,  and 
the  trial  judge  disallowed  the  testimony,  because  no  proper  founda- 
tion had  been  laid  for  its  introduction.  In  support  of  his  ruling  he 
states  that,  while  it  was  in  proof  that  the  accused  occasionally  had 
spasms,  they  were  not  shown  to  have  occurred  at  the  time  of  the 
birth  of  the  child,  nor  to  have  been  referable  to  it.  That,  outside  of 
the  statement  of  the  accused,  there  was  no  satisfactory  proof  that 
she  was  alone  and  unassisted  at'  the  birth  of  her  child.  We  can  not 
perceive  any  analogy  between  the  evidence  introduced  and  that 
which  was  offered  and  refused.  In  the  absence  of  all  proof  tending 
to  show  any  derangement  of  the  mind  of  the  accused  at  the  time  she 
gave  birth  to  the  child,  or,  indeed,  even  tending  to  show  what  was 
her  condition  at  the  time,  or  that  she  was  alone  and  unattended, 
expert  testimony,  like  the  one  in  question^  could  serve  no  valuable 
purpose,  and  was  inapplicable  and  inadmissible,  and  properly 
rejected.     It  was  irrelevant. 
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III. 

ThegronndB  assigned  for  a  new  trial  are  (1)  that  the  jury  sepa- 
rated after  they  had  retired  to  their  room  to  deliberate  on  their  ver- 
dict, and  in  so  doing  were  goilty  of  misconduct  that  vitiates  their 
verdict,  which  was  subsequently  rendered,  and  (2)  that  the  verdict 
rendered  is  null  and  void,  because  the  jury,  in  the  course  of  their  de- 
liberations, "  drew  plans  and  maps  of  the  situation  of  the  residence 
of  the  defendant,  and  of  the  distance  from  her  house  to  that  of  her 
nearest  neighbor,  whereas  no  such  evidence  was  adduced  on  the  trial," 
and  same  was  greatly  to  her  prejudice. 

a.  The  proof  of  a  separation  of  the  jury  is  that,  on  one  occasion, 
some  of  the  jurors  slept  in  a  room,  and  the  others  in  an  adjoining 
hall,  notwithstanding  the  room  was  amply  large  to  have  accommo- 
dated all.  That  on  another  occasion  two  or  three  of  the  jurors  were 
in  a  room  of  the  building  occupied  by  them,  out  of  the  presence  of 
an  officer,  while  the  remainder  of  the  jury  were  on  the  gallery,  which 
fronted  the  street. 

That  separations  will  not  vitiate  a  verdict  unless  it  be  of  such  a 
character  that  prejudice  to  the  complaining  party  may  be  expected  to 
have  resulted  therefrom,  is  a  proposition  well  supported  by  au- 
thority. State  vs.  Vines,  34  An.  1073;  State  vs.  Johnson,  30  An. 
921;  State  vs.  Fraque,  28  An.  667;  State  vs.  Turner,  25  An.  573; 
State  vs.  Forney,  24  An.  191;  State  vs.  Tucker,  10  An.  501. 
•  Such  a  separation  as  those  described  in  the  evidence  are  not  such 
as  would  necessarily  or  reasonably  have  prejudiced  the  accused. 
There  is  no  proof  of  the  building  having  been  occupied  at  the  time 
by  other  persons  than  the  jury  and  sheriff  with  whom  any  member 
of  their  body  could  have  come  in  contact.  The  judge  entertained  a 
proper  appreciation  of  the  evidence  and  held  the  separation  insufll- 
cient  to  vitiate  the  verdict. 

6.  tt  has  been  repeatedly  decided  that  a  juror  is  an  incompetent 
witness  by  whom  to  impeach  the  verdict  of  a  jury  of  which  he  was  a 
member;  and  that  a  court  must  derive  its  information,  in  reference 
to  the  misconduct  of  a  jury,  from  some  source  other  than  members 
of  that  body.  3  An.  435 ;  6  An.  652 ;  15  An.  567;  28  An.  657;  State 
vs.  Beatty,  30  An.  1266;  State  vs.  Wallman,  31  An.  146;  State  vs. 
Nelson,  32  An.  842;  State  vs.  Chretien,  35  An.  1031;  State  vs.  Price, 
37  An.  216;  State  vs.  Bates,  38  An.  491;  State  vs.  Bird,  38  An.  497. 
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This  is  the  common  law  rule.  Whar.  Grim.  Plead.,  Sec.  847;  Whar. 
Crim.  Ev.,  Sec.  510;  Bishop  Cr.  Prac.,  Sec.  1270. 

As  it  was  upon  evidence  to  be  obtained  from  members  of  the  jury 
alone  that  the  defendants'  counsel  relied,  it  was  properly  refused. 

The  judge  correctly  overruled  the  motion  for  new  trial. 

Judgment  affirmed. 


No.  10,566. 

Mks.  Emma  Snydeb,  Tutbix,  etc.,  vs.  Natchez,  Red  River  anh 

Texas  Railroab  Company. 

1.  The  railroad  company,  for  its  convenience  and  that  of  shippers,  had  constructed 
at  the  teruiination  of  its  track  at  Black  Kiver,  an  elevator,  or  platform  c»r, 
which  was  used  in  lowering  and  raising  freight,  on  an  incline  track  extending 
from  itH  <leiH4  on  the  bank,  to  the  water's  edge;  and  the  plaintiff's  husband,  hav- 
ing prepared  for  shipment  a  small  cargo  of  fish,  and  placed  same  on  theplatforui 
of  the  elevator,  undertook  to  ride  thereon  without  defendant's  consent  up  to 
the  station,  when  the  wire  rope,  by  means  of  which  the  car  Mas  operated,  sud- 

•  denly  broke,  while  the  car  was  ascending,  and  caused  the  injury  and  death  of 
U«Oe«fled.  IleM:  plaintiff  can  not  recover,  because  the  deceased  was  not  a  pas- 
senger, and  no  contractual  or  quasi  contractual  relations  existed  between  hiin 
and  the  defendant— he  being  a  mere  stranger,  or  a  trespasser  on  the  company's 
property. 

2.  If  a  person  by  his  own  solicitation  or  consent,  is  carried  on  a  vehicle  or  con- 
veyance which  is  not  used  for  the  purpose  of  passenger  carriage,  there  can  be 
no  presumption  that  he  is  a  passenger,  although  the  owner  be  a  common  carrier 
of  passengers  by  other  and  different  means  of  conveyance. 

8.  The  carrier  is  not  nnder  the  same  degree  of  obligations  as  to  care  and  diligence 
to  guard  against  injuries  to  strangers  as  he  is  in  case  of  those  against  passen- 
gers. 

His  duty  to  the  former  is  governed  hy  the  general  principles  of  law,  that  every  one 
is  obliged,  upon  considerations  of  humanity  and  justice,  to  conform  his  conduct 
to  the  rights  of  others,  and,  in  the  pi-osecution  of  his  lawful  business,  to  use 
every  reasonable  precaution  to  avoid  their  injury. 

A  railroad  company  has  no  right  to  inflict  traitton  injury  upon  even  a  trespasser 
on  Its  location  and  property. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Young,  J, 

C  /.  <fc  /.  8,  Boatner  and  Conner  &  Son  for  Plaintiff  and  Appellee ; 

1.  A  railroad  company  is  negligent  In  providing  machinery  and  equipments  not 
sullicient  for  the  safety  of  its  employees  and  pother  parties  using  same:  and  in 
failing  to  keep  same  in  proper  repair.  40  An.  132;  37  An.  684;  14  Howanl 
4«)K;  112  r.  S.  383;  Rorer  on  Railroads,  p.  955;  Patterson,  Railway  Accident  I^w,. 
I)p.  232,  235,  23(5,  237,  2:^8,  24();  American  Kncyclopjedia  of  Law,  pp.  62,  &s. 
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2.  A  railroad  company  is  negligent  In  employing  a  drunken  engineer  to  run  Its 
macliinery  and  equipments.    Korer  on  R.  R.,  pp.  1178, 833,  834. 

i  1  railroad  company  Is  liable  for  the  negligent  acts  of  Its  servant  within  the 
^copeot  his  regular  employment,  although  done  In  disobedience  to  the  express 
ordera  of  guperiors.  La.  C.  C,  Art.  2320 ;  40  An.  91 ;  100  U.  S.  pp.  217, 223 ;  Cooley  on 
Torts, p.  536;  Rorer  on  R.  R.  pp.  820, 821, 822;  Patterson,  R.  A.  L.,  p.  106;  Deerfng, 
Iaw  of  N egllgence,  p.  346. 

*.  A  shipper  of  freight,  in  order  to  deliver  same,  getting  upon  the  car  of  a  railroad 
company,  with  the  express  or  implied  Invitation  or  permission  of  the  com- 
pany, is  not  a  trespasser,  and  Is  entitled  to  the  same  oare  due  to  a  passenger. 
13  American  and  English  Railroad  Cases,  496;  SO  A.  ft  E.  R.  R.  C,  172;  32  A.  &  E. 
R-  R.  C,  pp.  ;<7, 55,  56;  Patterson,  R.  A.  L.,  pp.  143,  144,  181, 199,  200.  Rorer  on  R. 
B..P.851. 

»•  The  burden  of  proving  the  contributory  negligepce  of  plaintiff  rests  on  tho 
defen(lant.    15  Wallace,  pp.  406,  407;  93  U.  8.  291;  40  An.  417. 


^(^  Roberts  and  Steel  &  Dagg  for  Defendant  and  Appellant : 

!•  One  not  an  employe  of  a  carrier  or  a  bailee,  who  claims  to  have  been  lawfully 
on  boanl  of  a  car  of  the  latter,  which  is  exclusively  constructed  and  used  for 
hoisting  freiglit,  and  which  Is  manifestly  not  a  passenger  car,  must  show  affirm - 
atlvely  tluit  he  was  there  either  by  the  consent  or  the  fault  of  the  carrier  or 

bailee. 

2-  When  it  appears  that  the  carrier  had  issued  to  its  agents  stringent  orders  to 
P^ventall  passengers  and  third  persons  from  riding  on  such  a  car,  and  those 
orders  were  generally  known  to  tlie  public,  and  especially  known  and  brought 
home  to  a  particular  third  person,  who  had  been  the  agent  of  the  carrier,  and 
to  whom  those  orders  had  been  expressly  communicated,  coupled  with  Instruc- 
tions to  enforce  them,  no  implied  consent  of  the  defendant  to  ride  on  the  car, 
Tioad  such  third  person,  can  lie  deduced  from  the  fact  that  in  a  few  Isolated  in- 
^•tances  other  third  persons  had  violated  the  order  and  ridden  on  the  car. 

^  Xo  fuch  third  person  can  claim  that  he  was  made  a  compulsory  passenger  on  such 
car  (even  though  it  appears  that  he  was  lawfully  on  it  while  the  car  was  station- 
ary) when  the  testimony  shows  that  sufficient  warning  was  given  before  the 
wr  started  to  enable  the  person  to  disembark  before  the  car  was  in  motion: 

*•  >uch  third  person  can  not  claim  that  he  was  lawfully  on  the  cur  at  some  specia 
point  on  the  voyage,  even  though  he  commenced  the  voyage  as  an  involuntary 
passenger  by  the  fault  of  the  carrier,  if,  before  reaching  that  point,  the  car 
"topped  long  enough  to  enable  him  to  get  off  without  peril. 

*■  To  liuch  person  the  carrier  is  under  no  obligation  except  to  do  him  no  mali- 
cious injarj-.  7  Cowen  278;  11  Wend.  25;  60  X.  Y.  279;  40  Vt.  :«0;  38  Me.  50;  3  Dana. 
2W;  M  Peun.  St.  201 ;  Field's  Lawyers'  Briefs,  Sec.  52<T. 

^  The  carrier  w  not  liound  by  a  consent  given  by  a  sei-vant  in  respect  of  a  matter 
oi)t«idethe  sphere  of  his  functions  and  In  violation  of  its  orders;  more  partic- 
ularly when  those  orders  were  known  to  the  person  to  whom  the  unauthorized 
consent  was  given.  Rorer  on  Railroads,  661  and  1114;  57  X.  Y:iS2;  22  Barlj.  91, 
>:i;23X.  H.275;  16  Howard  469;  91  Penn.  St.  458;  92  Penn.  St.  21;  70  Me.  65;  2  A. 
and  E.  R.  R.  Cases,  1 ;  38  An.  HI ;  40  An. .«,  87;  Hutchinson  on  Carriers,  Sec.  661 ; 
1»A.  I^  A.  3H5;  41  A.  L.  A.  330;  17  Fed.  Rep.  671. 
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<;arrier8  are  not  liable  eTcn  to  passenf^orsfor  injuries  caused  by  defects  in  their 
machinery,  vehicles  or  other  appliances,  when  It  appears  that  those  defects 
were  not  visible  or  discoverable  by  such  examination  and  tests  as  are  custom- 
ary and  reasonably  practicable.  36  Mich.  546,  54S;  « 111.  »;  M  Penn.  St.  225;  44 
X.  Y.  478;  58  X.  Y.  126;  Hutchinson  on  Carriers,  Sees.  497,  499,  508;  Patterson  on 
Railway  Accident  I-aw. 

A  carrier  may  carry  on  a  business  in  connection  with  and  helpful  to  its  main 
occupation,  yet  separate  from  it ;  9Moa<f  which  business  it  is  not  a  carrier,  but  a 
mere  ordinary  bailee. 

The  weight  iBTiven  to  the  finding  of  facts  by  a  jury,  where  there  is  a  conflict 
In  the  testimony,  is  seriously  impaired  when  it  appears  that  the  jury  were 
divided. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  On  or  aboat  the  let  of  October,  1887,  John  A.  Snyder 
received  serious  personal  injuries  by  means  of  a  fall  from  a  descend- 
ing freight  elevator  of  the  defendant,  at  .the  western  terminus  of  its 
railroad  track  on  Black  river,  in  the  parish  of  Concordia;  and  from 
the  wounds  and  bruises  inflicted  he  suffered  great  pain  and  agony. 
One  of  his  legs  was  subsequently  amputated,  and  he  thereafter  died; 
and  hi^  widow,  in  her  own  right  and  as  tutrix  of  the  minor  children 
of  deceased,  brought  this  suit  for  the  recovery  of  $20,000  as  damages 
— $10,000  for  the  .pain  and  suffering  of  the  deceased,  and  $10,000  for 
the  loss  of  his  love,  society  and  support. 

The  jury  awarded  the  sum  of  $5000,  without  interest,  to  the  plain- 
tiff, and  in  this  court  she  has  filed  an  answer  and  prayed  for  an 
amendment  of  the  judgment,  so  as  to  increase  the  allowance  to 
$10,000,  with  legal  interest  from  judicial  demand — the  defendant 
having  appealed. 

After  pleading  a  general  denial,  the  averment  of  defendant's 
aiuswer  is  that  it  owns  and  operates  a  line  of  railroad,  ^^and  at  its 
depot  on  Black  river  has  erected  a  steam  incline,  or  elevator,  which 
it  uses  during  a  short  portion  of  each  season  in  moving  freight  up 
and  down  the  bank  of  said  river,  to  and  from  steamboats,  when  the 
stage  of  water  is  very  low ;  but  defendant  specially  denies  that  said 
incline  or  elevator  was  constructed  or  intended  for  the  purpose  of 
carrying  persona  or  passengers,  or  that  persons  or  passengers  were 
carried  or  permitted  to  ride  on  said  elevator  with  the  consent  of  the 
defendant  company,  or  of  its  employes  or  agents.  That  said  elevator 
was  only  sfipplled  with  a  small  flat  car,  without  seats,  railings  or 
other  protection  for  passengers,  and  was  understood' to  be  a  very 
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dangerous  place  for  persons  to  attempt  to  ride;  and  all  persons 
were  warned  and  strictly  prohibited  and  forbidden  to  attempt  to  get 
on  or  ride  on  said  car." 

It  further  specifically  avers  that  the  plaintiff's  husband  was  not 
kiUed  or  injnred  through  any  fault,  negligence  or  carelessnes  of  the 
company,  its  employes  or  its  agents. 

That  the  deceased  was  frequently  at  the  said  depot,  and  was  well 
aware  that  all  persons  were  strictly  forbidden  from  attempting  to 
ride  on  said  car,  was  personally  present,  on  an  occasion  recently, 
previous  to  t&e  accident  which  caused  his  fatal  injuries,  and  heard 
other  persons  ordered  off  the  elevator  by  the  company's  employes, 
and  on  that ,  occasion  due  notice  was  timely  given,  and  before  the 
elevator  car  started  up  the  incline,  warning  all  persons  to  get  off,  and 
other  persons  did  get  off,  in  compliance  with  the  warning,  but  the 
deceased  did  not,  and  remained  on  the  car.  That  at  the  time,  the 
deceased  was  a  trespasser  on  the  property  of  defendant,  and  guilty 
of  most  reckless  carelessness,  and  contributed  thereby  to  his  own 
injury;  and  that,  had  he  used  ordinary  care  and  not  exposed  himself 
toonnecessary  risk  and  danger  by  persisting  in  riding  on  the  said 
elevator,  in  violation  of  orders  of  the  defendant's  employes,  the  un- 
fortunate accident  would  not  have  happened. 

The  final  averment  is,  that  there  are  suitable  and  convenient  ap- 
proaches to  its  depots  and  cars  for  the  accommodation  of  persons 
and  passengers ;  its  engineer,  who  was  in  charge  of  the  elevator, 
was  competent,  careful  and  faithful  in  the  discharge  of  his  duties, 
^  the  company  used  all  possible  care  and  prudence  in  the  opera- 
tion of  their  railroad  an'l  elevator  for  the  safety  of  the  oublic  and 
its  employes.  Within  the  scope  of  these  pleadings  a  brief  resume 
of  the  facts  will  suffice. 

At  the  western  terminus  of  defendant's  road  on  Black  river,  there 
is  a  depot  on  the  crest  of  the  bank,  from  which  there  is  an  incline 
track  extending  to  the  water's  edge,  a  distance  of  about  210  feet. 
On  this  incline  track,  a  platform  car  was  operated  in  receiving  and 
discharging  freight,  by  being  lowered  from  the  top  of  the  bank  and 
drawn  up  again  by  means  of  a  wire  rope,  one  end  of  which  is 
attached  to  the  car,  and  the  other  is  passed  around  a  revolving 
dmm,  by  means  of  a  small  engine.  The  platform  of  this  car  is 
eighteen  feet  in  length  and  eight  feet  in  width.  Underneath  it  is  a 
20 
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frame,  to  which  the  tracks  are  attached,  and  whereby  the  platform 
is  elevated  to  a  height  of  three  and  one-half  feet  above  the  incline 
track,  at  the  end  next  to  the  river  bank,  and  to  nine  and  one -half 
feet  at  the  rear,  or  other  end,  so  that  its  horizontal  position  is,  at  all 
times,  preserved  during  the  transit  of  the  car  up  or  down  the  bank. 
This  platform  is  provided  with  no  seats,  caboose,  or  other  accommo- 
dations for  persons  or  passengers;  and  it  had  no  railings,  or  pro- 
tectors of  any  kind,  adapted  to  the  protection  of  passengers. 

The  engine  by  which  the  elevator  was  moved  up  and  down  the 
incline  was  placed  in  position  on  the  top  of  the  river  bank,  adjacent 
to,  but  not  connected  with,  the  depot  in  any  way ;  and  the  station  of 
the  engineer  who  operated  it  was  also  on  the  top  of  the  bank.  This 
elevator  was  owned  and  operated  by  the  defendant  as  an  accessory 
of  its  railroad  in  receiving  and  discharging  freight,  which  had  been 
transported  on  or  was  intended  for  transportation  by  its  trains.  It 
was  not  designed  for  passenger  accommodation  or  travel.  For  sev- 
eral years  this  railroad  only  extended  eight  miles  west  of  the  town 
of  Vidalia,  on  the  west  bank  of  the  Mississippi  river;  but  in  1886  it 
was  extended  seventeen  miles  further,  to  Black  river.  After  thia 
extension  was  made  quite  a  considerable  industry 'sprung  up  in  that 
locality,  in  the  way  of  the  shipment  and  sale  of  fish,  proving  alike 
profitable  to  the  fishermen  and  the  railroad  company. 

The  fish  are  taken  from  boats  and  thrown  upon  the  platform  of  the 
elevator  car,  and  the  fishermen  mount  upon  it  and  put  them  in  salted 
boxes,  and  nail  down  the  tops  preparatory  to  their  transportation. 
The  car  is  then  drawn  up  to  the  top  of  the  river  bank,  and  the  boxes 
of  fish  are  then  transferred  to  the  defendant's  east-bound  train  for 
shipment. 

The  deceased  was  engaged  in  this  industry  at  the  time  the  acci- 
dent in  question  happened,  and,  on  the  morning  it  occurred,  he,  and 
his  associates  and  assistants,  had  just  completed  the  boxing  of  a 
cargo  of  fish,  and  were  on  the  platform,  when  the  engineer  of  the 
elevator  moved  it  slowly  np  the  incline,  in  the  usual  manner,  to  a 
point  within  about  twenty -five  feet  of  the  top  of  the  bank,^  when, 
altogether,  without  admonition  to  any  one,  the  wire  rope  parted  in 
twain,  and  the  car  ran  rapidly  down  the  track,  coming  in  sharp 
collision  with  the  bow  of  a  steamboat  lying  ashore,  causing  the 
deceased  to  be  hurled,  with  great  violence^   against  a  hog-chain^ 
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vhereby  his  thigh  was  broken,  and  death  resulted.  Thus  far  there- 
seems  to  be  no  practical  difference  of  opinion  among  the  various 
witnesses  who  were  interrogated ;  but  there  is  serious  discrepancy, 
first,  as  to  whether  the  employes  gave  timely  warning  of  the  start- 
ing of  the  train ;  second,  as  to  the  existence  Of  an  established  custom 
on  the  part  of  shippers  and  other  persona  to  ride  up  and  down  the 
incline  without  protest  on  the  part  of  defendant's  employes  and 
agents;  and,  third,  as  to  the  existence  of  defendant's  orders  and 
notices  forbidding  such  use  thereof.. 

In  considering  this  case,  it  must  be  borne  in  mind  that  the  elevator 
and  incline  formed  no  part  of  the  railroad  proper,  but  were  entirely 
distinct  and  separat/C  therefrom.  They  were  operated  independently 
of  each  other,  though  both  were  owned  by  defendant.  The  elevator 
vas  designed  exclusively  for  carrying  freight,  and  not  for  the  trans- 
portation of  passengers  or  persons,  and  the  absence  of  notice  or 
warning  against  its  use  for  passenger  traffic,  if  such  was  the  case, 
did  not  have  the  efPect  of  establishing  between  such  persons  as  might 
nse  it  and  the  company,  contractual  or  quasi  contractual  relations,. 
88  between  carrier  and  passengers. 

In  using  the  car,  as  did  the  deceased,  a  presumption  is  raised 
against  him  of  being  an  intruder  or  trespasser  on  the  defendant's 
property  without  consent,  and  the  burden  is  on  the  plaintifP  to  rebut 
it.  The  fact  that  the  deceased  had  dealings  with  defendant  does  not 
prove  that  there  existed  between  them  the  relations  of  master  and 
servant.  At  most,  their  relations  were  those  of  shipper  and  carrier 
of  freight.  But,  from  the  evidence,  it  is  clearly  established  that  the 
entry  of  the  deceased  upon  the  elevator  platform  was  both  volun- 
tary and  gratuitous,  and  done  at  his  own  risk  and  peril,  even  if  it 
was  not  forbidden  by  the  company  and  its  employes  expressly. 

Bnt  we  think  it  is  fully  established  by  a  fair  preponderance  of  the 
testimony  that  the  superintendent  and  other  employes  had  expressly 
and  repeatedly  prohibited  and  forbidden  persons  and  shippers  from 
riding  on  the  elevator.  That  the  deceased  was  only  six  months  prior 
to  the  accident  employed  as  engineer  of  the  company  in  operating 
the  elevator,  and  as  such,  had  personal  knowledge  of  defendant's, 
orders  and  instructions  in  this  respect;  and  his  knowledge  did  not 
eease  with  his  employment.  Whatever  may  have  been  the  custom  and 
Mope  in  this  regard,  it  can  not  he  invoked  by  the  heirs  and  legal 
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representatives  of  the  deceased,  as  he  acted  nnder  his  own  personal 
knowledge  of  the  company's  disapproval  of  it  and  its  orders  to  the 
contrary. 

We  think  it  also  folly  proven  that  on  this  particular  occasion  the 
engineer  did  give  timely  warning  of  his  intention  to  start  the  train. 
Though  the  deceased  may  not  have  heard  the  warning,  he  had  a  good 
opportunity  to  have  done  so,  and  other  persons  similarly  situated 
did  hear  it  and  heed  it,  too.  A  strong  circumstance  favoring  the 
theory  that  warning  was  given,  is  that,  after  the  car  had  ascended  the 
incline  a  short  distance,  it  was  halted  for  a  moment  in  its  ascent  and 
two  persons  who  were  on  the  platform  stepped  off  and  only  the  de- 
ceased and  his  brother  remained  until  the  rope  subsequently  broke  and 
the  casualty  occurred.  This  fact  is  admitted  by  all  the  witnesses,  and 
there  is  no  explanation  of  their  conduct  acceptable  to  reason,  other 
than  that  they  had  received  warning  and  heeded  it,  and  that  the 
deceased  and  his  brother  did  not. 

At  the  time  the  elevator  car  was  started,  the  deceased  had  com- 
pleted the  packing  of  his  fish,  and  all  that  remained  for  him  to  do 
was  to  go  up  on  the  river  bank  to  the  depot  and  obtain  a  bill  of 
lading.  But,  if.  it  had  not  been  completed  at  the  time  of  starting^  it 
certainly  had  been  at  the  time  the  halt  was  made,  and  his  associates 
and  assistants  got  off. 

The  plaintiff's  theory  is  thiB,  quoting  from  her  brief,  at  page 
31,  viz: 

'^  It  is  clear  that  John  A.  Snyder,  in  mounting  the  car,  and  there 
filling  with  his  fish,  the  empty  boxes,  and  nailing  them  up,  was  not 
a  trespasser,  nor  a  licensee,  but  was  lawfully  engaged  in  a  business, 
mutually  profitable  to  him  and  the  railroad  company ;  was  shipping 
his  freight  in  the  manner  expressly  authorized  by  the  company,  and 
was  entitled  to  all  the  care  due  a  passenger, ^^ 

During  the  course  of  the  trial,  her  counsel  requested  the  judge  to 
so  charge  the  jury,  but  the  latter  declined,  and  the  former  excepted. 
In  support  of  their  contention,  counsel  quote  from  the  notes  found 
at  page  462  of  1  Thompson  on  Negligence,  and  which  read  as 
follows,  viz : 

**The  general  rule  is,  that  to  persons  wTio  are  lawfully  upon  the 
track,  engaged  in  labor,  the  railroad  company  owes  a  duty  of  active 
vigilance,  and  such  persons  have  a  right  to  become  ingrossed  in  their 
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labor  to  sach  an  extent  that  they  may  be  oblivioas  to  the  approach 
of  tninB,  relying  upon  the  railroad  company  with  reference  to  them. 
A  penon  having  bnsiness  with  the  railroad  company — e.  g.y  in  load- 
ing or  unloading  freight — ^has  a  right  to  occupy  a  position  designated 
by  the  company^ 8  agents,  hazardous  though  it  may  seem,  relying  upon 
the  company's  diligence  to  protect  him  in  such  position.  Such  a 
penon  has  a  right  to  still  presume  that  the  railroad  company  wUI 
act  in  accordance  with  its  duties,  though  it  has  once  failed  to  do  so.'' 

Bnt  the  deceased  was  not  engaged  in  any  kind  of  liO^or  on  the  de- 
fendant's track,  and  was  not  its  employ^,  and  although  he  did  have 
bonnesB  relations  with  the  railroad  company,  relating  to  the  ship- 
ment of  freight,  his  sole  duty  was  to  box  his  fish  and  place  them  on 
the  platform.  The  contract  of  safe  carriage  and  delivery  of  Ihe 
freight  on  the  part  of  the  company  was  complete,  and  its  risk  fully 
undertaken  at  that  moment  of  time.  No  position  was  designated  by 
the  defendant  for  the  occupancy  of  the  deceased  while  he  was  en- 
gaged in  the  preparation  of  his  fish  for  shipment,  and  that  situation 
only  became  hazardous  when  the  car  was  started  up  the  incline.. 
He  was  notified  that  he  was  unauthorized  to  occupy  that  position 
any  longer,  and  he  could  not  any  longer  rely  upon  the  railroad  com- 
pany to  protect  him.  After  due  warning  had  been  given,  and  the 
car  had  moved  from  its  stationary  position,  and  commenced  its  ascent 
of  the  incline,  all  qwisi  contractual  relations  between  the  deceased 
penondUy  and  the  defendant  ceased  eo  instanti,  and  his  continued 
oecnpancy  of  the  platform  converted  him  into  a  trespasser,  taking 
the  risk  of  his  own  safety  and  not  relying  on  the  company's  protection. 

Hatchinson  on  Carriers,  in  treating  of  *'  who  (is)  entitled  to  be 
considered  a  passenger,"  says: 

*^  Every  person  being  carried  upon  a  public  conveyance,  usually 
employed  in  the  carriage  of  passengers,  is  presumed  to  be  lawfully 
on  it  as  a  passenger.  But  if  a  person,  by  his  own  solicitation  or  by 
^  own  consent,  is  carried  upon  a  vehicle  or  conveyance  which  i& 
not  used  for  the  purpose  of  passenger  carriage,  and  this  be  known 
to  him,  there  can  be  no  such  presumption,  although  the  owner  be  a 
common  carrier  of  passengers  by  other  and  different  means  of  con- 
veyance."  Pages  447,  448.   Reary  vs.  Railroad  Company,  40  An.  32. 

In  such  a  case  the  contributory  negligence  of  the  injured  party 
being  shown,  the  railroad  company  is  only  liable,  if,  by  the  exercise 
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of  ordinary  care,  it  could  have  prevented  the  accident.  But  this  lia- 
bility has  been  interpreted  as  arising,  if,  by  the  exercise  of  reason- 
able care  on  the  part  of  the  company,  after  its  discovery  of  the  danger 
in  which  the  injured  party  stoody  the  accident  could  have  been  pre- 
vented and  was  not ;  or  if  the  company  failed  to  discover  the  danger 
by  reason  of  the  recklessness,  carelessness,  or  inattention  of  its 
«mploy6s,  when  the  exercise  of  ordinary  care  on  their  part  would 
have  led  to  the  discovery  of  the  danger,  and  averted  the  calamity. 
Such  is  the  purport  of  a  decision  of  the  Supreme  Court  of  Missouri — 
Harlan  vs.  St.  Louis,  etc.,  Railroad  Company,  65  Mo.  22 — ^which 
Thompson  considers  to  be  the  most  complete  statement  of  this  doc- 
trine he  has  met  in  his  examination  of  it. 

To  the  same  purport  are  other  authorities:  Railroad  Company 
vs.  Norton,  24  Penn.  St.  465;  Hill  vs.  Glanding,  42  Penn.  St.  493: 
Jeffersonville  Railroad  Company  vs.  Goldsmith,  47  Ind.  43;  Lafay- 
ette, etc.,  Railroad  Company  vs.  Huffman,  28  Ind.  287;  Pittsburgh, 
etc..  Railroad  Company  vs.  Collins,  7  Rep.  153;  Cincinnati,  etc., 
Railroad  Company  vs.  Eaton,  53  An,  310;  Evansville,  etc.,  Railroad 
Company  vs.  Wolf,  69  Ind.  89. 

Mr.  Thompson,  in  treating  this  question,  says:  '^  Under  the  rule, 
conceding  the  right  of  a  free  track  to  a  railway  company,  in  the 
event  of  an  injury  to  a  trespasser  upoi.  its  line,  it  can  be  held  liable 
only  for  an  act  which  is  wanton  or  gross  negligence  in  the  manage- 
ment of  its  line,  which  is  equivalent  to  intentional  mischief." 
Thompson  on  Negligence,  p.  449,  citing:  Carroll  vs.  Minnesota, 
etc..  Railroad  Company,  13  Minn,  30;  Green  vs.  Erie  Railroad  Com- 
pany, 11  Hun.  333;  Herring  vs,  Wilmington  Railroad  Company,  10 
Ind.  402;  Kenyon  vs.  New  York,  etc.,  Railroad  Company,  6  Hun. 
479 ;  Donaldson  vs.  Milwaukee,  etc..  Railroad  Company,  21  Minn.  293. 

Various  other  authorities  and  text  writers  may  be  collected  to  the 
same  effect. 

In  Beach  on  Contributory  Negligence,  we  find  the  principle  an- 
nounced thus,  viz : 

^'  But  on  the  other  hand,  it  may  be  urged  that  a  passenger,  volun- 
tarily in  a  baggage  car,  when  he  might  just  as  conveniently  be  in 
the  car  provided  for  his  transportation,  is  a  quasi  trespasser.  He 
plainly  has  no  business  in  that  car,  and  toward  trespassers  a  carrier 
is  not  bound  to  exercise  that  high  degree  of  care  and  circumspection 
due  to  his  regular  passengers,'^     Page  160, 
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In  Pierce  on  RailroadB  we  find  the  role  formulated  thus,  viz : 

"The  company  has  no  right  to  inflict  wanton  injury  on  persons 
who  are  unlawfully  on  its  location,  and  when  human  life  and  limb 
are  concerned,  the  injury  may  well  be  treated  as  wanton,  subjecting 
the  company  to  damages,  when^  although  able  to  do  so,  they  neglect 
to  arrest  the  engine,  which  they  have  good  reason  to  believe  will, 
without  an  effort  to  stop  it,  result  in  injury  to  the  wrong-doer. '> 
Page  330. 

In  Hutchinson  on  Carriers  the  rule  is  thus  carefully  stated,  viz : 

"The  carrier  Is  not  under  the  same  degree  of  obligation  as  to  care 
and  diligence  to  guard  against  injuries  to  strangers,  as  he  is  in  case 
of  those  against  passengers.  His  duty  to  the  former  is  governed  by 
the  general  principle  of  law,  that  every  one  is  obliged,  upon  consid- 
erations of  humanity  and  justice,  to  conform  his  conduct  to  the  rights 
of  others,  and  in  the  prosecution  of  his  lawful  business  to  use  every 
reasonable  precaution  to  avoid  their  injury.  But  to  his  passengers 
is  due  that  utmost  care  and  diligence  which  can  be  bestowed  by  human 
skiU  and  foresight,  and  consequently  that  which  would  be  culpable 
negligence  in  the  case  of  the  passenger,  would  not  be  necessarily  so 
m  the  case  of  one  to  whom  the  carrier  was  under  no  such  peculiar 
obligation.  Page  447;  Late  vs.  Railroad  Company,  87  An.  337; 
Reary  vs.  Railroad  Company,  40  An.  32 ;  Railroad  Company  vs.  Stone, 
17  WaU.  ft57. 

In  Patterson's  Railway  Accident  Law  the  rule  is  stated  to  be 
*^  that  carriers  of  passengers  are  not  answerable  as  insurers  for  the 
safety  of  their  vehicles  and  appliances,  but  that  they  are  liable  only 
for  such  accidents  as  may  happen  from  any  defect  therein  which 
might  have  been  prevented  by  the  exercise  of  due  care  on  their  part ; 
and  that  the  duty  to  take  due  care,  however  widely  considered,  or 
rigorously  inforced,  wiU  not  subject  the  (company)  to  the  plain 
injustice  of  being  compelled  by  the  law  to  make  reparation  for  a 
disaster  arisii^  from  a  latent  defect  in  the  machinery  which  they  are 
obliged  to  use,  which  no  human  skill  or  care  could  either  have 
prevented  or  detected ;''  (p,  234)  quoting  from  Readhead  vs.  Mid- 
land RaUway^  L.  R.  2  Queen's  Bench,  412;  4  Ibid.  379. 

This  being  the  rule  in  reference  to  passengers,  it  is  more  liberal 
with  regard  to  strangers  and  trespassers. 

We  think  the  foregoing  authorities  are  conclusive  on  this  question ; 
and,  under  the  evidence  recited,  the  act  of  the  defendant  was  in  no 
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sense  wanton.  The  accident  wa49  the  result  of  the  sudden  breaking 
of  the  wire  rope,  of  the  latent  defect  of  which  the  employes  were 
apparently  ignorant.  Nothing  in  the  situation  or  surrounding  cir- 
cumstances indicate  a  necessity  for  greater  care  and  caution  than 
was  exercised.  The  verdict  and  judgment  appealed  from  are 
erroneous.  It  is  therefore  ordered  and  decreed  that  the  judgment 
appealed  from  be  reversed;  and  it  is  now  ordered  that  the 
plaintiff's  demand  be  rejected  at  her  cost  in  both  courts. 


No.  10,554. 
The  State  op  Louisiana  vs.  William  Harpeb. 

"^^12.       Under  Act  126  of  1856,  now  become  Sees.  1211  to  1216  IncluslTe,  the  power  conferred 
^^  upon  the  police  Juries  and  the  authorities  of  towns  and  cities,  relating  to  the 

retailing  of  intoxicating  liquors,  went  no  farther  than  to  authorize  them  to 

grant  or  withhold  licenses  for  this  purpose. 
The  Legislature  fixed  the  penalty  for  retailing  intoxicating  liquors  without  a 

license  from  the  local  authority. 
A  police  jury  ordinance  to  prevent  the  retailing  of  spirituous  liquors,  which 

defines  offences  and  imposes  flues  not  known  to  the  laws  of  the  State,  is  null 

and  void. 
Under  Art.  170  of  the  Constitution  it  is  within  the  ix)wcr  of  the  Legislature  to 

delegate  to  local  authorities  full  and  plenary  authority  to  regulate  the  sale  off 

intoxicating  liquors  by  uniform  regulations,  and  to  make  a  violation  of  the 

same  an  offence  against  the  State.    The  Legislature  has  not  yet  passed  any  aet 

conferring  such  power  In  pursuance  of  said  article. 


APPEAL  from  the  Third  District  Court,  Parish  of  Lincoln. 
Barkadale,  J. 

Walter  JEf.  Rogers^  Attorney  General,  and  E,  H.  McClendon^  District 
Attorney,  for  the  State,  Appellant. 


Potts  &  Hudson  and  F,  W,  Pierce  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Wm.  Hamper  was  indicted  by  the  Grand  Jury  of 
the  Parish  of  Lincoln  for  violating  a  police  jury  ordinance  prohibit- 
ing the  sale  of  spirituous  liquors  within  the  limits  of  8ai<^  parish. 
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He  filed  a  motion  to  quash  the  indictment  on  the  following  grounds: 

1.  That  the  indictment  charged  no  crime,  misdemeanor  or  offence 
under  the  laws  of  the  State  of  Louisiana. 

2.  That  the  police  jury  was  without  power  and  authority  to  enact 
said  ordinance,  as  no  authority  or  power  had  been  delegated  to  said 
police  jury  by  the  Legislature  for  such  purpose. 

3.  That  said  ordinance  violated  Art.  170  of  the^State  Constitution. 
Sec.  1  of  the  ordinance  prohibits  the  retail  of  spirituous  liquors 

within  the  limits  of  the  parish  of  Lincoln. 

Sec.  2  prohibits  the  taking  of  or  negotiating  of  ^[orders  for  the^sale 
of  intoxicating  liquors. 

Sec.  3  prohibits  the  sending  of  orders  or  messages,  written  or  ver- 
bal, by  mail  or  by  wire,  or  in  spoken  words,  within  the  limits  of  said 
parish  for  spirituous  liquors  in  retail  quantities'for  another  person 
than  for  the  sender. 

Sec.  4  prohibits  the  receiving  or  delivery  of  spirituous  liquors  in 
retail  quantities  within  the  limits  of  said  parish. 

Sec.  5  prohibits  the  business  of  ordering  spirituous  liquors  within 
the  limits  of  said  parish. 

Sec.  6  is  as  follows:  ''That  any  person  who  violates  any  portion  of 
this  ordinance  shall  be  liable  to  criminal  prosecution  before  the 
District  Court,  on  an  indictment  by  the  grand  jury,  or  on  informa- 
tion filed  by  the  District  Attorney." 

Sees.  7  and  8  provide  for  a  civil  proceeding  to  recover  a  fine  and 
forfeiture  imposed,  and  authorizes  the  District  Attorney  to  sue  for 
the  same,  and  by  injunction  to  restrain  violators  of  the  ordinance. 

Sec.  10  prohibits  the  sheriff  and  tax  collector  from  issuing  licenses 
for  the  retail  of  spirituous  liquors  for  the  year  1890. 

•The  indictment  contains  counts  for  the  violation  of  the  several 
sections  of  the  ordinance. 

The  motion  to  quash  was  sustained,  and  the  District  Attorney 
appealed. 

Per  a  reversal  of  the  judgment,  the  District  Attorney  relies  upon 
Sees.  1211-1214,  Revised  Statutes,  Sec.  76  of  1884,  and  the  State  vs. 
Bott,  31  An.  663. 

Art.  170  of  the  State  Constitution  declares  the  sale  of  alcoholic 
liquors  a  police  regulation,  and  confers  upon  the  General  Assembly 
the  power  to  reg^nlate  their  sale  and  use.    Under  this  article  there 
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can  be  no  question  of  the  power  of  the  General  Assembly  to  dele- 
gate to  the  several  police  juries  the  right  to  regulate  their  sale  and 
use,  and  for  the  Legislature  to  provide  a  uniform  penalty  for  a  vio- 
lation of  the  regulations  thus  permitted  to  be  enacted.  So  far  the 
General  Assembly  has  not  passed  any  law  conferring  the  full  extent 
of  this  power  upon  the  police  juries  of  the  several  parishes,  so  as  to 
authorize  them  to  enact  any  regulations  other  than  to  prohibit  the 
retailing  of  spirituous  liquors. 

Sec.  1211  of  the  Revised  Statutes  gives  the  police  juries  and  the 
authorities  of  the  towns  and  cities  the  exclusive  power  to  make 
such  laws  and  such  regulations  for  the  sale  or  prohibition  of  the  sale 
of  intoxicating  liquors  as  they  may  deem  advisable,  and  to  withhold 
licenses  from  drinking  shops  and  houses  within  their  respective 
limits,  as  the  majority  of  the  legal  voters  may  determine. 

By  Sec.  1212,  the  State  relinquished  aU  right  to  grant  licenses  when 
the  local  authorities  had  prohibited,  under  Sec.  1211,  the  sale  of  in- 
toxicating liquors. 

Sec.  1214  made  it  the  duty  of  the  several  political  subdivisions  to 
carry  out  the  object  and  purposes  of  the  act. 

Having  conferred  the  power  to  grant  or  withhold  licenses  for  the 
retail  of  intoxicating  liquors,  the  Legislature  then  adopted  Sec.  1215, 
which  imposed  a  penalty  of  not  less  than  $100  nor  more  than  $500, 
and,  in  default  of  payment,  imprisonment  for  not  less  than  fifteen 
days  nor  more  than  four  months,  for  retailing  spirituous  liquors  with- 
out a  license  from  the  local  authorities. 

The  police  jury  of  Lincoln  parish  therefore  under  the  grant  of 
power  already  conferred  by  the  Legislature,  relating  to  the  sale  ot 
intoxicating  liquors,  could  only  prohibit  the  sale  of  intoxicating 
liquors  within  the  limits  of  the  parish,  in  which  case  no  State  license 
could  issue.  And  if  any  one  then  sold  liquors  in  violation  of  the 
prohibition,  he  subjected  himself  to  the  penalty  provided  in  Sec.  1215. 

In  the  case  of  the  State  vs.  Bott,  31  An.  665,  which  has  since  been 
{Overruled  in  cpse  of  the  State  vs.  Breaux,  83  An.  081,  on  the  ground 
that  the  object  of  the  statute  had  not  been  expressed  in  its  title,  the 
defendant  was  indicted  for  selling  liquor  on  Sunday  in  violation  of 
Act  84  of  1878.  The  act  delegated  full  and  plenary  power  to  the 
police  juries  to  make  regulations  for  the  sale  of,  or  a  prohibition  of 
the  sale  of,  intoxicating  liquors  on  Sunday,  and  it  was  ma4le   an 
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offeace  against  the  State  for  a  violation  of  the  ordinance  passed  in 
pnisnance  of  said  act.  In  Act  No.  126  of  1885,  and  sections  of  the 
Revised  Statutes  referred  to,  there  is  an  absence  of  snch  delegated 
power,  and  the  police  juries  are  without  authority  therefore  to  pass 
an  ordinance  relating  to  the  sale  of  intoxicating  liquors  by  retail, 
which  affixed  a  penalty  for  the  violation  of  the  same.  The  extent  of 
the  authority  of  the  police  jury  of  Lincoln  went  no  further  than  to 
prohibit  the  sale  of  intoxicating  liquors  by  retail,  or  the  keep'ng  of  a 
grog  or  tippling  shop. 

Act  76  of  1884  does  not  enlarge  or  extend  the  power  conferred  by 
Act  126  of  1886. 

We  have  referred  to  State  vs.  Bott  for  the  purpose  of  showing  that 
the  act,  as  interpreted  by  the  decision  in  that  case,  does  not  contain 
the  position  taken  by  the  defendant's  attorney. 

The  ordinance  creates  offences  not  embodied  in  the  criminal  law  of 
the  State,  and  provides  a  penalty  for  their  commission,  and  directs 
a  prosecution  for  their  violation  in  the  name  of  the  State.  The 
police  jury  evidently  exceeded  its  authority  and  assumed  functions 
not  delegated  to  it,  but  belonging  to  the  Legislature. 

We  do  not  intimate  that  the  police  juries  are  without  power  to  en- 
force penalties  for  violation  of  ordinances  passed  in  pursuance  of  the 
authority  vested  in  them  for  local  police  purposes.  The  Legislature, 
in  conferring  certain  powers  on  the  police  juries,  relating  to  the  sale 
of  spirituous  liquors,  only  conferred  authority  to  prohibit,  and  the 
State  reserved  the  right  to  prosecute  where  spirituous  liquors  were 
sold  by  retail  without  a  license  from  the  local  authorities. 

The  count,  in  the  indictment  against  the  defendant,  that  he  ^'did 
wflfoily  retail  spirituous  liquors  without  previously  obtaining  licenses 
therefor  from  the  police  jury  or  any  town  or  city  authority,"  was 
dismissed,  and  we  have  therefore  been  confined  to  a  consideration 
only  of  those  counts  which  charge  a  violation  of  the  section  of  the 
ordinance  ref  erred^to.    They  are  clearly  null  and  void. 

Judgment  affirmed. 


I  42    315 
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No.  10,667.  -JTiiM 

109    617 

The  State  op  Louisiana  vs.  Aleck  Stabks.  io9  eisj 

The  Supreme  Coart,  bavlng>o  Jurisdiction  of  facts  In  criminal  cases,  can  afford  no 
relief  to  an  appellant  who  complains  that  the  vemie  had  not  been  proven  on  his 
irlttL   That  matter  was  exclusively  within  the  province  of  the  jury. 
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APPEAL  from  the  Twenty- Second  District  Court,  Parish  of  Ascen- 
sion.    Duffel,  J, 

Walter  H.  Rogers,  Attorney  General,   and  R,  McCulloh,   District 
Attorney,  for  the  State,  Appellee. 


Frederick  Duffel  for  Defendant  and  AppeUant. 


The  opinion  of  the  court  was  delivered  by 

PoGH^,  J.  The  complaint  of  the  accused,  who  appeals  from  an 
unqualified  verdict  of  murder,  is  error  on  the  part  of  the  trial  judg^e 
in  refusing  him  a  new  trial. 

The  ground  of  his  motion  ^as  failure  on  the  part  of  the  State  to 
prove  the  venue  of  the  crime  charged  against  him. 

The  venue,  like  any  other  fact  in  the  chain  of  evidence  required  to 
convict  the  accused,  is  exclusively  within  the  province  of  the  jury, 
with  which  the  appellate  court,  vested  with  jurisdiction  over  the  tew? 
of  the  case  only,  has  no  right  to  interfere.  The  argument  of  counsel, 
based  on  the  line  of  authorities  under  which  this  court  deals  in 
criminal  cases,  with  questions  of  law  blended  with  facts,  can  not 
avail  him  in  a  matter  of  fact  affecting  proof  of  the  guilt  or  innocence 
of  the  accused  as  charged.  The  cases  which  he  quotes  have 
reference  to  questions  involving  the  manner  of  conducting  the  trial, 
and  of  disposing  of  its  incidents,  but  not  to  questions  of  fact  to  be 
submitted  to  and  considered  by  the  jury  alone.  State  vs.  Hyland, 
36  An.  87;  State  vs.  Nelson,  32  An.  842. 

This  appeal  is  entirely  covered  by  the  decision  of  this  court  in 
State  vs.  Nettles,  41  An.  323,  in  which  the  syllabus  reads:  "A  com- 
plaint that  in  a  criminal  prosecution  there  was  no  proof  of  the 
venue,  involves  a  question  of  fact  exclusively  within  the  province  of 
the  jury,  over  which  the  Supreme  Court  has  no  jurisdiction." 

Should  it  happen  that  we  had  absolute  proof  of  such  a  fact,  we 
would  be  as  powerless  to  relieve  the  appellant  as  we  would  be  should 
we  believe  and  know  that  he  had  not  committed  the  deed  for  which 
he  stands  convicted.  We  are  constrained  to  repeat  here,  that  in 
criminal  cases  we  have  no  power  or  authority  to  review  the  finding 
of  the  jury  on  any  question  of  fact. 

Judgment  affirmed. 
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No.  10,668. 

The  State  ex  rel.  J.  E.  Poch6  vs.  the  Judge  op  the  Twenty- 
Sixth  District  Court  as  Judge  ad  hoc  op  the  Twenty- 
Second  District  Court. 

A  Judgment  o^erniliDg  the  recusation  of  the  regular  Judge  of  a  court,  is  not  in  its 

nature  mterlocatory  but  Jlnal. 
Such  Judgment  can  be  suspensiTcly  appealed  from. 

A  PPLICATION  for  Mandamus  and  Prohibition. 

R,  N.  Sims  for  the  Relator: 

1  A  decree  rendered  by  a  District  Judge  of  an  adjoining  district  sitting  as  Judge 
adkoCj  in  the  place  of  the  judge  of  the  court  recused  on  the  ground  of  interest, 
overraling  and  dismissing  the  motion  and  exception  of  recusation,  is  not  an 
Interlocutory  order  but  a  definitive  judgmtet»  from  which  an  appeal  directly 
lies  to  the  Supreme  Court. 

1  Even  if  such  a  decree  be  considered  and  denominated  Interlocutory  in  any 
sense,  the  same,  by  causing  the  reinstatement  of  the  case  before  the  recused 
judge,  the  resumption  of  jurisdiction  over  and  trial  of  the  case  by  him,  not- 
withstanding the  pending  plea  or  exception  of  recusation  before  the  final  de- 
termination of  the  question  of  recusation  and  his  competency  by  the  Supreme 
Court,  might  and  would  infiict  irreparable  injury  and  an  appeal  lies  therefrom. 
$  La.  133 ;  39  An.  994 ;  37  An.  253. 

3.  All  Interlocutory  judgments  may  be  appealed  from  when  they  may  cause  irre- 
parable Injury.  Hennen,  p.  23,  No.  11,  and  cases  cited.  And  it  is  sufficient  that 
they  may  become  so  by  a  final  judgment.    31  An.  588 ;  2  Rob.  342 ;  6  La.  435. 

*.  Prohibition  will  lie  to  prevent  a  recused  judge  from  exercising  jurisdiction 
over  the  case  until  the  plea  of  recusation  has  been  effectually  disposed  of. 
a:  An.  253;  .39  An.  994 ;  33  An.  1293 ;  34  An.  628 ;  36  An.  160. 
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Pugh  <fc  Lambremont  for  the  Respondent : 

No  appeal  lies  from  an  interlocutory  decree  unless  it  works  irreparable  Injury.  33 
An.  .340  ;C.  P.  566. 

The  order  of  Judge  Rost  deciding  that  Judge  Duffel  had  no  personal  interest  and 
thus  maintaining  the  jurisdiction  of  the  original  judge  is  purely  interlocutory 
and  will  be  reviewed  on  appeal  from  the  final  judgment.    33  An.  340;  30  An.  382. 

When  the  law  makes  no  distinction  neither  can  the  court.  An  appeal  will  not  lie 
when  the  case  is  transferred,  neither  does  it  lie  when  the  judge  called  in  de- 
cides that  there  exists  no  ground  of  recusation.  33  An.  1284;  1  An.  26;  34  An. 
1216;  13  An,  .301. 

If  the  transfer  be  illegally  made  the  judge  to  whom  the  case  is  transferred  is 
incompetent.   -33  An.  340. 

Ifthedecisionrefnsingto  transfer  be  illegal  then  the  original  judge  is  incompe- 
tent. The  incompetency  exists  as  much  in  one  case  as  in  the  other,  and  the 
injury  would  be  the  same  in  either  hypothesis.  Things  that  are  equal  to  the 
«ame  thing  are  equal  to  each  other.    If,  therefore,  no  Irreparable  injury  r 
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suits  from  trying  a  case  before  an  incompetent  )adge»  to  whom  the  ease  lias 
been  transferred,  then  by  what  process  of  reasoning  or  logic  can  it  be  held  that 
the  refusal  to  transfer  and  the  trial  before  the  original  Judge,  who  at  the  most 
is  merely  incompetent,  does  produce  irreparable  injury?  The  language  InS 
La.  190  must  be  taken  in  connection  with  the  facts.  There  it  is  self-evident 
that  the  refusal  to  transfer  did,  under  the  particular  facta,  create  irreparable 
injury. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  a  mandamtis. 

The  complaint  is,  that  the  defendant  judge  refnses  to  grant  a  sus- 
pensive appeal  from  a  decree  rendered  by  him,  as  judge  ad  hocy  over- 
ruling a  plea  of  recusation,  on  the  ground  of  interest  of  the  judge  of 
the  twenty -second  judicial  district,  in  a  case  in  which  the  relator  is 
plaintiff,  and  which  the  respondent  judge  waa  called  on  by  the  re- 
cused judge  to  consider  and  determine. 

The  averments  are,  that  the  decree  thus  rendered  is  a  final  judg- 
ment, and  that,  if  it  be  not  such,  but  a  mere  interlocutory  decree,  it 
is  one  which,  if  executed,  would  cause  irreparable  injury.  It  is 
therefore  concluded  that  in  either  case  a  suspensive  appeal  lies. 

The  judge  ad  hoc  returns  that  the  suspensive  appeal  was  denied, 
because  the  recusation,  being  in  the  nature  of  a  plea  to  the  juris- 
diction, could  give  rise  only  to  an  interlocutory  judgment,  which 
would  not  work  irreparable  injury,  for  the  reason  that  the  right  of 
the  relator  to  appeal  from  the  final  judgment  on  the  merits  involves 
that  of  review  of  all  interlocutory  decrees  rendered  in  the  case,  and 
that  the  relator's  application  should  be  denied. 

In  order  to  determine  properly  the  question  thus  presented,  it  is 
essential  to  ascertain  the  nature  and  character  of  the  decree  ren- 
dered. 

It  is  clear  that  the  decree  is  either  an  interlocutory  or  a  final 
adjudication.  It  can  not  be  both.  It  must  be  either.  As  it  is  not 
the  former  it  is  the  latter. 

The  question  raised  by  the  plea  of  recusation,  strictly  does  not 
appertain  to  the  controversy  between  the  litigants,  and  its  determi- 
nation can  have  no  bearing  on  the  issues  presented  by  them,  on  the 
merits  of  the  suit. 

It  does  not  grow  from  those  issues  directly  or  indirectly,  although 
it  arises  and  is  presented  in  the  progress  of  the  case 
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It  is  in  the  nature  of  a  proceeding  for  contempt  which,  although  it 
be  taken  in  the  course  of  the  suit,  does  not  form  part  of  them,  and 
IB  altogether  independent  from  them.     In  re  Wood,  30  An.  672. 

An  interlocutory  judgment  is  one  which  does  npt  decide  on  the 
merite.  It  is  either  ancillary  to,  or  executory  of,  the  final  and  com- 
plete adjudication  of  the  case.     C.  P.  538. 

A  final  judgment  is  that  by  which  the  right  of  the  parties  at  issue 
on  the  merits  of  the  suit  are  adjudicated  upon  and  which  may 
acquire  the  force  of  rea  CLdjudicata.     C.  P.  639;  35  An.  505. 

The  matter  at  issue,  on  the  plea  of  recusation,  in  no  way  relates 
to  the  persons  of  the  litigants,  or  to  any  subject  involved  in  the  con- 
troversy between  them.  It  affects  not  the  court,  whose  jurisdiction 
is  not  attacked,  but  the  judge  of  the  court,  whose  competency  is 
aesailed  on  the  ground  of  interest.  Whether  the  plea  is  weU  or  ill- 
fonnded  is  a  question  which  can  in  no  manner  influence  the  judg- 
ment on  the  merits  of  the  litigation,  or  any  subject  growing  out  ol 
the  diCFerences  of  the  parties  touching  the  same. 

There  is  but  one  question  raised,  and  it  concerns  the  qualiflcatioir 
of  the  regular  judge.  A  judgment  on  that  issue  can  not  be  inter- 
loeictory,  for  such  judgment  would  imply  a  final  judgment  in  futuro. 

As  the  question  raised,  when  once  decided,  is  no  more  to  recur,  it 
follows  that  the  judgment  on  it  would  be  and  is  a  final  judgment  on 

If  it  were  an  interlocutory  decree,  it  would  not  be  appealed  from 
mspensively  for  the  reason  that  the  execution  of  it  would  not  work  an 
irreparable  injury,  as,  on  an  appeal  from  the  final  judgment  in  the 
case,  the  ruling  on  the  question  of  recusation  could  be  revised,  and, 
if  foond  erroneous,  would  be  avoided  and  the  case  remanded  for 
other  proceedings.     Fields  vs.  Gagn6,  33  An.  339. 

From  this  standpoint  the  anomalous  and,  to  some  extent,  apppar- 
enUy  discordant  views,  expressed  by  the  previous  courts  and  the 
present  one  on  kindred  questions,  can  well  be  reconciled  and 
harmonized. 

While  we  consider  it  unnecessary  to  illustrate  and  establish  this 
conclusion,  we  think  that  it  is  proper  to  state  that  the  decision  of  the 
old  court,  in  Jarreau  vs.  Choppin,  6  La.  133,  is  not  authority  to  show 
that  the  refusal  of  the  judge  in  that  suit  to  transfer  the  case  tou 
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another  judge,  he  and  the  parish  judge  having  recused  themselves  as 
having  been  of  counsel,  was  viewed  as  an  interlocutory  decree  from 
which  a  suspensive  appeal  could  lie. 

It  was  an  exceptional  case.  The  judge  had  not  arbitrarily  refused 
the  transfer,  but  had  declined  the  demand  because  there  existed 
then  no  law  authorizing  it. 

The  Supreme  Court  did  not  hold  that  it  was  an  interlocutory 
decree.  It  considered,  on  the  contrary,  that  it  was  a  final  judgment, 
of  which  the  party  it  aggrieved  could  complain,  as  its  effect  would  be 
to  tie  up  the  litigation  indefinitely.  It  thought  that  it  was  a  judg- 
ment capable  of  working  an  injury,  and  that  it  could  be  reviewed  on 
appeal.  It  declined  to  dismiss  and  maintained  the  appeal,  holding, 
on  the  merits,  that  the  issue  presented  a  casus  omissus,  and  afiQrming 
therefore  the  judgment  appealed  from. 

The  error  of  tkie  District  Judge  consists  in  assimilating  this  case  to 
one  in  which  a  plea  to  the  jurisdiction  of  the  court  is  filed.  In  this 
case  no  judgment  could  be  rendered  dismissing  the  suit,  because  of 
the  competency  of  the  judge,  while  in  the  case  stated,  that  sort  of 
judgment  could  be  rendered. 

It  is  therefore  ordered  and  decreed  that  the  restraining  order 
herein  made  in  limine  be  maintained,  and  that  the  alternative  man- 
damns  issued  be  made  peremptorj*^,  and  that  accordingly  the  suspensive 
appeal  asked  be  granted  by  the  respondent  judge  ad  hoc,  on  appel- 
lant's complying  with  legal  requirements. 

Mr.  Justice  Poch6  recuses  himself. 


No.  10,781. 
Succession  of  Leon  Arlaud. 

The  order  of  a  compoteut  court  uppointing  an  under  tutor  can  not  be  attacked  col- 
laterally, and  must  stand  until  vacated  or  annulled  by  appeal  or  in  a  direct 
action  of  nullity. 

The  deliberations  of  a  family  convened  for  the  purpose  of  recommending  the 
appointment  of  a  dative  tutor,  and  resulting  In  an  equal  division  between  the 
members  composing  the  same,  decide  nothing,  and  can  not  be  the  basis  for  the 
appointment  of  any  one  as  tutor. 

APPEAL  from  the  CivO  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 
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E.  D,  LeBreton  and  ChiapeUa  <&  DePoorter  for  the  Appellant. 


(?.  Fernandez  for  the  Appellee. 


The  opinion  of  the  court  was  delivered  by 

PocH^,  J.  This  is  a  controversy  over  the  appointment  of  a  tutor 
^d  of  an  under  tutor  to  the  minor,  Leah  Arlaud,  only  child  of  the 
deceased. 

At  the  time  of  his  death,  Leon  Arlaud  was  divorced  from  his  sur* 
Tiving  wife,  Helen  Massin,  who  was  then  absent  from  the  State. 

By  his  last  will  the  deceased  had  appointed  Miss  Helena  Fitzgerald 
his  testamentary  executrix  and  testamentary  tutrix  of  his  minor  child. 

When  the  executrix  presented  a  provisional  account  of  administra- 
tion, Sirs.  Massin  interposed  an  opposition  involving  the  alleged 
noUity  of  the  will,  in  so  far  as  it  purported  to  afPect  the  tutorship, 
which  she  claimed  for  herself  by  nature. 

At  this  juncture,  Azenor  LaFrance,  the  present  appellant,  was  ap- 
pointed and  qualified  as  under  tutor,  and  owing  to  the  absence  of  the 
mother,  who  was  yet  in  a  foreign  land,  he  instituted  proceedings  pray- 
ing for  a  family  meeting  to  recommend  a  dative  tutor  for  the  minor. 

An  order  was  thereon  made  by  the  District  Court,  convening  a 
family  meeting  for  the  purpose  of  recommending  proper  persons  to 
be  appointed  as  tutor  and  under  tutor  of  the  minor. 

The  family  meeting,  with  six  out  of  seven  members  appointed, 
piesent,  was  duly  convened.  On  the  choice  of  a  tutor  the  votes 
were  equally  divided ;  three  members,  including  himself,  voting  for 
l^mbert  Prudhomme,  and  three  others  voting  for  the  appellant,  Aze- 
nor LaFrance.  As  to  the  under  tutor,  five  of  the  members  concurred 
in  the  recommendation  of  the  same  person.  The  under  tutor, 
laFrance,  refused  to  sign  the  deliberations  of  the  famOy  meeting, 
wherenpon  a  role  was  taken  contradictory  with  him,  for  the  appoint- 
ment of  Prudhomme  as  the  tutor,  and  of  Rapier  as  under  tutor. 

From  a  judgment  making  the  role  absolute,  LaFrance  presents  the  ' 
following  appeal.     Under  the  pleadings  two  points  are  presented 
for  discuBsion : 

1.  Did  the  court  have  the  power  to  submit  the  question  of  a  choice 
of  an  under  tutor  to  the  family  meeting? 
21 
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2.  Was  the  appointment  of  Pradhomme  as  tutor  recommended 

by  the  famfly  meeting? 

I. 

There  is  no  qnestion  as  to  the  legality  of  the  appointment  of 
LaPrance  as  nnder  tutor.  It  is  not  contested  that  the  court  appoint- 
ing him  was  competent  to  make  the  appointment.  It  is  not  averred 
that  he  has  ever  resigned,  or  that  he  has  ever  been  removed,  or  that 
the  order  appointing  him  has  ever  been  vacated,  or  otherwise* 
annuUed  and  set  aside. 

On  the  contrary,  he  was  recognized  as  the  under  tutor  for  the  pur- 
pose of  presiding  at  the  family  meeting  and  for  the  purposes  of  the 
rule  now  under  dsscussion. 

It  is  settled,  in  our  jurisprudence,  that  a  judicial  order  or  decree, 
stands  until  set  aside  by  a  direct  action.  And  the  rule  has  been  ex- 
tended to  an  order  appointing  an  under  tutor.  The  question  came 
up  in  the  matter  of  the  Succession  of  John  Keller  and  wife,  39  An 
679. 

In  that  case  the  adjudicatee  of  succession  property  refused  to  accept 
title  on  the  ground  of  alleged  nullity  of  the  proceedings  which  had 
led  up  to  the  sale,  the  illegality  being  that  the  family  meeting  was 
presided  by  an  under  tutor  whose  appointment  was  unauthorized, 
null  and  void. 

But  the  court  held  that  the  alleged  nullity  could  not  be  set  up  col- 
laterally, for  the  reason  that  **the  correctness  or  regularity  of  a 
judgment  of  a  competent  court  appointing  a  tutor  can  not  be  collat- 
erally reviewed  or  questioned  even  by  the  court  which  has  made  the 
appointment." 

And  after  referring  to  numerous  authorities  in  support  of  that  prop- 
osition, the  court  continued  and  said: 

**  It  requires  no  argument  to  show  that  the  same  rule  must  govern 
in  the  case  of  the  appointment  of  an  under  tutor,  whose  functions 
are  not  less  sacred,  important  and  indispensable  in  the  interests  of 
minors  than  those  of  the  tutor." 

**It  may  be,  as  suggested  by  appellant,  that  the  appointment  of 
'Voegtle  as  under  tutor  of  the  minors  Keller  was  unauthorized  and 
illegal,  but  that  is  the  question  which  can  not  be  investigated  in  a  col- 
lateral manner.  His  appointment  by  a  court  of  competent  jurisdic- 
tion is  full  proof  of  his  capacity,  and  has  effect  against  third  persons 
until  set  aside  by  appeal  or  in  an  action  of  nullity." 
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Comment  would  be  saperfliiotis  to  show  that  the  foregoing  views 
are  &1>8oliitel7  decisive  of  the  point  now  nnder  discussion. 

II. 
Otk  tJ^e  second  point  the  consideration  is  that  the  deliberations  of 
a  family  meeting  composed  of  six  members,  resulting  in  a  vote  by 
three  members  recommending  one  person  for  the  appointment  of  a 
tator,  &xad  in  a  vote  by  the  .three  others  recommending  a  different 
P^'^^^y  is  tantamount  to  no  reconmiendation  at  all. 

It  ataj2<]fi  to  reason  that  in  all  deliberative  meetings  the  action  of 
the  bocly  must  result  from  the  expressed  will  of  at  least  a  majority 
of  the  ix&embers  composing  the  assembly,  in  the  absence  of  which 
there  ia  xio  action.  In  an  election  by  the  people  a  tie  vote  is  no 
choice.  And  we  take  it  that  the  members  of  a  family  meeting,  who 
are  ec}u.aJly  divided,  can  no  more  make  a  recommendation  than  four 
juBticee  of  this  court,  equally  divided  in  opinion,  can  render  a  legal 
or  biu^ixig  decree. 

^^  precise  question,  as  applicable  to  family  meetings,  is  new  in 
otff  l^^iiaprudence,  but  the  views  herein  announced  are  in  accord 
^tth  the  construction  of  the  subject  which  prevails  in  French 
i«rapTadence. 

^^ttent  Droit  Civil,  Vol.  4,  page  673;  Demolombe  Minorite, 
^o\.  4,  page  186. 

In  this  case  the  judge's  sole  authority  to  appoint  a  dative  tutor  was 
iipon  the  advice  of  a  family  meeting.     C.  C.  270. 

And  as  the  family  meeting  convened  for  the  purpose  has  failed  to 
give  its  advice,  it  follows  that  the  appointment  made  by  the  judge 
was  made  without  legal  authority  or  sanction.  Hence'  it  can  not 
stand,  and  the  matter  must  stand  in  abeyance  until  another  family 
meeting,  duly  convoked  and  held,  shall  have  legally  stipulated  in 
the  premises,  and  given  its  advice  on  the  subject. 

It  ia  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  at  the  costs  of  the 
aQccesaion.  And  it  is  now  ordered  that  the  cause  be  remanded  to 
the  District  Court  for  further  proceedings  according  to  law  and 
according  to  the  views  herein  expressed. 


No.  10,666. 
Mrs.  M.  a.  Keller  vs.  John  W.  Shelmire. 

Where  the  parties  ore  OM'nere  of  contiguous  I'Htates,  and  whore  the  only  quos« 
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tion  to  be  determined  is  the  boundary  between  the  two,  the  aotton  is  one  of 
boundary,  and  regulated  by  the  proTisions  of  Title  Book  I,  R.  C.  C. 

%  In  an  action  of  boundary,  questions  of  ownership  are  not  In  issue  unless 
founded  on  a  prescription  of  thirty  years,  and  titles  are  referred  only  to  estab- 
lish boundaries  and  not  as  affecting^  ownership. 

-3.  Where  parties  derive  from  a  common  author,  the  elder  title  must  be  first  satis- 
fied, and  when  that  title  conveys  a  fixed  quantity  of  land,  the  holder  is  entitled 
to  take  such  quantity. 

i.  When  an  owner  sells  from  a  larger  tract  a  fixed  quantity  of  land  to  be  cut  off 
from  one  side  by  a  line  thereafter  to  be  fixed,  the  fact  that  he  subsequently  sells 
a  part  of  the  same  land  to  a  third  person,  does  not  destroy  his  obligation  to 
give  the  first  purchaser  his  quantity,  and  to  so  run  the  line  as  to  give  such 
quantity. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of   East 
Baton  Rouge.     Buckner,  J. 


Reed  &  Ooodale  for  Plaintiff  and  AppeUee. 


Keman  A  Laycock  for  Defendant  and  AppeUant. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  Although  the  plaintiff  makes  some  effort  to  invest 
this  action  with  the  characteristics  of  the  action  of  jactitation  under 
his  petition,  converted  into  the  petitory  action  by  the  pleading  of 
defendant,  it  is  in  substance  nothing  more  nor  less  than  an  action 
of  boundary  regulated  by  Title  V,  Book  II,  of  the  Civil  Code.  The 
parties  are  owners  of  contigpious  estates ;  neither  questions  the  title 
of  the  othdr;  the  only  difference  between  them  is  as  to  the  proper 
boundary  line  between  the  two,  and  that  is  the  only  question  to  be 
settled  in  this  suit.  This  eliminates  all  questions  of  title,  of  registry, 
and  of  prescription,  except  the  single  prescription  of  thirty  years, 
which,  though  pleaded  by  plaintiff,  has  not  a  shadow  of  foundation. 
The  question  is  to  be  decided  according  to  the  actual  titles  which 
neither  party  is  permitted  to  dispute.  R.  C.  C.  825,  862,  841,  843, 
846;  Andrews  vs.  Knox,  10  An.  604. 

Plaintiff  alleges  that  a  certain  hedge  was  fixed  as  the  boundary 
line  between  the  two  places  by  special  covenant  between  antecedent 
owners,  the  authors  of  the  respective  titles  of  himself  and  defendant, 
which  has  ever  since  been  recognized  as  the  boundary.  Defendant 
specially  denies  this  averment,  and  makes  the  counter  allegation 
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that  the  line  claimed  by  him  had  been  long  established  and  recog- 
nised by  antecedent  authors  of  the  respective  titles. 

Plaintiff  addnces  no  serious  evidence  in  support  of  the  special 
coYenant  fixing  the  hedge  as  the  boundary. 

The  evidence  in  support  of  defendant's  counter  averment  is  very 
mnch  stronger. 

The  judge  appointed  a  sworn  surveyor  to  fix  the  limits,  under  Art. 
833,  et  seg.,  of  the  Code,  whose  report  fixed  the  line  claimed  by  de- 
fendant. / 

His  report,  though  opposed  by  plaintiff,  was  homologated  by  the 
judge,  who  rendered  judgment  accordingly. 

The  parties  derived  from  a  common  author,  who  owned  the  whole 
property. 

Defendant's  title  is  the  more  ancient,  being  derived  from  a  sale, 
by  the  common  author,  of  550  acres  from  the  eastern  end  of  theNev- 
iUe  tract,  the  western  boundary  (the  line  in  dispute)  to  begin  at  a 
beach  tree  on  a  line  marked  T.  &  R.,  and  an  antecedent  plat,  and  to 
be  thereafter  run  by  a  competent  surveyor. 

Plaintiff's  separate  title  begins  by  a  subsequent  sale  from  the 
Bame  common  author,  which  conveyed  550  acres  more  or  leM,  and 
declared  its  boundary  on  this  side  to  be  by  the  Macaulay  tract,  which 
iB  that  now  owned  by  defendant. 

.  Under  the  foregoing  statement,  U  it  stood  alone,  there  could  be  no 
difficulty,  under  the  Code,  in  fixing  the  line.  The  defendant  having 
the  elder  title  and  receiving  a  fixed  quantity  of  land.  Arts.  847  and 
849  would  conclusively  require  that  his  title  should  prevail  and  that 
a  line  should  be  so  run  from  the  beech  tree  fixed  as  the  terminal 
point  in  such  direction  as  to  give  him  550  acres  of  land. 

The  only  complication  is  that,  at  the  time  of  the  sale  by  the  com- 
mon author  to  Mccaulay,  the  former  owned  a  tract  of  land  of  twenty 
acres  which,  under  the  general  description  contained  in  the  title, 
would  have  been  included  in  the  550  acres  sold.  This  tract  was  sep- 
arated from  the  rest  by  a  public  road..  A  few  months  after  the  sale 
to  Macaulay  the  common  author  made  a  sale  of  these  twenty  acres 
to  a  third  person,  who  and  his  successors  have  ever  since  held  and 
possessed  the  same  without  dispute. 

This  did  not  diminish  the  common  author's  obligation  to  give 
Hacaolay  the  full  extent  of  the  550  acres  conveyed  to  him,  and  as  the 
sale  of  the  twenty  acres  took  place  long  before  the  subsequent  sale  to 
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plaintiff's  author,  and  as  he  was  under  this  obligation  at  the  time  of 
said  sale,  we  think  the  sale  of  so  many  acres,  more  or  less  bounded  by 
the  Maculay  tracty  meant  the  boundary  to  which  Macaulay  was  entitled 
under  the  above  facts  and  under  the  titles  as  they  stood  at  that  date, 
which  showed  sales  of  550  acres  to  Macaulay,  and  of  twenty  acres 
to  a  third  person. 

There  is  strong  evidence  in  the  record  to  show  that  this  was  the 
understanding  of  the  adjacent  proprietors  both  before  and  after  the 
sale  to  plaintiff's  first  separate  author,  ^ho  was  himself  an  heir  of 
the  common  author  and  familiar  with  all  the  circimistances.  The 
testimony  of  such  respectable  and  intelligent  witnesses  as  Mr.  Bobt. 
T.  Young,  Mr.  McHugh,  Mr.  Chance,  Dr.  Mills  and  others  who  were 
directly  connected  with  the  transactions  from  the  beginning,  strongly 
confirms  this  view  and  establishes  the  line  claimed  by  defendant, 
allowed  by  the  surveyor  and  approved  by  the  judge. 

The  line  claimed  by  plaintiff  would  cut  off  from  defendant  not  only 
the  twenty  acres,  but  more  than  eighty  additional  acres,  while  the  line 
claimed  by  defendant  gives  him  only  550  48-100  acres,  and  the  fact 
that  several  titles  in  defendant's  chain  give  him  precisely  that  exces- 
sive fraction,  is  confirmatory  proof  that  the  line  must  have  been  so 
fixed  as  claimed. 

On  the  whole,  we  think  the  judgment  conforms  to  both  the  law 
and  justice  of  the  case. 

Judgment  affirmed. 


I  «  ^  NO.  10,623. 

B.  Pbnouilh,  Tutor,  vs.  Simon  Abraham. 

An  injunction  arresting  executory  process  for  the  sale  of  mortgaged  property  for 
cu»h  will  be  perpetuated,  on  proof  that  time  was  allowed  to  pay  the  debt, 
although  part  of  the  claim  was  due  at  the  institution  of  the  proceedings,  in  the 
absence  of  any  prayer  by  the  creditor,  to  restrict  the  writ  to  instalments  not 
yet  accrued. 

The  rights  of  the  creditor  to  enforce  this  mortgage,  in  other  proceedings  will,  how- 
ever, be  reserved. 

In  case  one  co-proprietor  of  real  estate,  enters  into  agreement  with  certain  of  his 
co-owners,  of  whom  he  is  a  creditor,  to  Institute  a  suit  against  anoCAer,  for  a 
partition  of  the  common  property  by  licitation,and  at  judicial  sale,  to  purchase 
the  whole,  and  reconvey  to  his  associates  their  respective  portions ,  at  a  fixed  price, 
stipulating  to  give  them  one,  two  and  three  years  to  pay  their  indebtedness  as 
an  inducement.    HeM:  that  if  said  promising  co-owner,  subsequently,  prooeed 
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against  the  said  defendant  In  the  pariUUm  mtU,  by  a  seizure  and  sale,  In  the  fore- 
closure of  a  mortgage,  and  at  sale  thereunder  become  the  purchaser  of  her 
interest  and  thereby  render  further  proceedings  under  the  judgment  in  the 
partition  suit  Impossible,  he  is,  nevertheless,  bound  to  keep  his  agreement  with 
his  associates,  and  can  not  proceed  against  them  until  the  time  expires. 

APPEAL  from  the  Twentieth  District  Coiirt,  Parish  of  Lafourche. 
Gfuion,  J. 


(ySttUivan  <fr  Jrfio6ioc/i  for  Plaintiff  and  Appellant. 


L.  P.  CaUUmet  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  On  the  12th  of  September,  1889,  the  defendant 
obtained  an  order  of  seizure  and  sale  against  plaintiffs,  in  the 
enforcement  of  a  special  mortgage  securing  the  payment  of  three 
notes  of  $1260.60  each.  On  the  1st  of  November  following  the 
•eised  debtor  enjoined  the  sale  on  the  ground  that  the  seizing  credi* 
tor  had  granted  time,  and  the  proceedings  were  premature. 

Under  C.  P.  741,  the  defendant  in  injunction  obtained  an  order  of 
court,  ruling  the  plaintiff  to  summarily  prove  the  truth  of  his  aver* 
ments,  and  on  the  trial  of  the  rule  his  injunction  was  dissolved,  and 
he  has  appealed. 

The  averments  of  the  plaintiffs'  petition  for  injunction  are  sub- 
stantially that,  first,  the  seizing  creditor  entered  into  a  written 
agreement  with  petitioner,  in  which  he  bound  and  obligated  himself 
not  to  enforce  the  payment  of  said  mortgage  notes  for  a  term  of 
three  years  thereafter;  second,  that,  subsequently,  in  order  to 
induce  a  family  meeting  to  consent  to  the  institution  of  a  partition 
Mit  against  Mrs.  Aladdin  Broussard,  as  a  co-proprietor  of  a  planta- 
tion, owned  in  indivision  with  the  parties  to  said  written  agreement, 
the  creditor  reiterated  his  promise  not  to  enforce  his  claim  [for  a 
period  of  three  years,  to  the  members  of  the  family  meeting  when 
assembled. 

The  facts  are  substantially  as  follows,  viz : 

The  Bavenswood  plantation  was  owned  in  indivision  by  Simon 
Abraham,  Henry  Tinney,  Mrs.  Aladdin  Broussard  and  the  minors 
Penouilh.    Ail  of  the  co-proprietors  seemed  anxious  to  get  rid  of 
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Mrs.  BrouBsard  on  account  of  her  alleged  disinclination  to  keep  the 
place  in  repair  and  suitable  condition  for  cultivation;  and  on  the 
12th  of  September,  1888,  they  entered  into  a  written  agreement 
stipulating  that  a  suit  '^  shall  be  at  once  instituted  against  Mrs. 
Broussard  *  *  for  a  sale  of  the  whole  of  said  plantation,  to  effect 
a  partition ;  that  Simon  Abraham  shall  buy  in  the  whole  at  a  price  to 
be  agreed  upon  by  and  between  us,  and  shall  immediately  after  said 
sale  sell  back  to  us,  the  other  signers  hereto,  our  respective  interests 
for  a  price  equal  to  our  respective  indebtedness,  plus  our  respective 
proportions  of  the  costs  and  fees  to  effect  said  partition ;  said  price 
to  be  paid  in  three  equal  instalments,  maturing  at  one,  two  and  three 
years,  with  8  per  cent,  interest  from  date." 

On  the  24th  of  September  following  a  family  meeting  was  convoked 
for  the  purpose  of  obtaining  their  advice  and  consent  for  the  minors 
Penouilh  to  join  in  the  institution  of  the  partition  suit  contemplated 
in  the  agreement ;  and  it  is  proven  by  a  decided  preponderance  of 
the  testimony  that  Simon  Abraham  expressed  a  willingness  to  grant 
the  minors  three  years'  time  to  pay  their  indebtedness  to  him,  if  they 
would  consent  that  the  minors  be  made  parties  to  the  proposed  par- 
tition suit  against  Mrs.  Broussard ;  and  that  upon  due  deliberation 
said  meeting  assented  thereto. 

The  effect  of  the  recommendation  of  the  family  meeting  was  to 
ratify  and  confirm  the  previous  act  of  the  tutor  in  signing  the 
agreement. 

To  the  reception  of  this  parol  testimony  defendant's  counsel  ob- 
jected and  excepted  that  it  was  merely  explanatory  of  the  written 
agreement  and  could  not  be  legally  introduced  for  such  a  purpose. 
We  do  not  think  so.  The  manifest  object  in  view  was  to  confirm  the 
contract  entered  into  by  the  tutor  without  authority ;  and  the  parol 
evidence  was  offered  for  the  purpose  of  showing  what  influences 
were  employed  by  Simon  Abraham  to  accomplish  that  result  and 
that  the  meeting  accepted  and  acted  upon  them.  For  this  purpose 
the  testimony  was  admissible,  and  the  judge  a  quo  properly  ruled  to 
receive  it. 

On  the  15th  of  October,  foU^wing— only  two  weeks  subsequent  to 
the  family  meeting — the  three  parties  signing  the  agreement,  includ- 
ing the  tutor,  instituted  a  partition  suit  against  Mrs.  Broussard,  and 
on  the  16th  of  December  afterward  judgment  was  rendered  order- 
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iog  a  sale  of  the  common  property  to  effect  a  division  between  the 
co-proprietors.    This  judgment  was  never  executed. 

Bnt  the  record  discloses  that  on  the  18th  of  June,  previous  to  the 
agreement,  Simon  Abraham  obtained  an  order  of  seizure  and  sale 
against  the  undivided  interest  of  Mrs.  Broussard  in  the  plantation, 
and  that  it  was  by  the  latter  enjoined  on  the  16th  of  August,  on  the 
rabfltantial  averment,  that  the  notes  and  mortgage  were  executed  by 
her  tutor  during  her  minority,  and  by  Abraham  obtained  by  fraud 
and  coUnsion. 

It  further  discloses  that  this  injunction  was  dissolved  on  the  20th: 
of  October,  aubsequent  to  the  execution  of  said  agreement,  and  on' 
the  5th  of  January,  1889,  the  property  went  to  sale,  and  was  pur- 
chased by  the  seizing  creditor,  and  Mrs.  Broussard  was  dispossessed.- 
By  this  means  the  coveted  object  of  Abraham  was  accomplished, 
iuid  he  did  not  attempt  the  execution  of  the  judgment  in  the  parti- 
tion snit.  Indeed,  it  was  not  susceptible  of  execution,  because  the 
interest  of  the  only  defendant  in  that  suit  had  been  sold,  and  it 
could  serve  no  further  purpose. 

On  this  state  of  facts,  counsel  for  the  defendant  insists  that,, 
forsooth,  the  interest  of  Mrs.  Broussard  was  not  sent  to  sale  under 
the  judgment  in  the  partition  suit,  and  his  client  did  not  purchase 
thereunder,  but  under  his  own  judgment,  nothing  was  accomplished 
by  the  agreement  and  recommendations  of  the  family  meeting,  and 
he  is  relieved  of  his  obligation  to  extend  the  time  for  the  payment  of 
the  minors'  indebtedness,  and  was  entitled  to  proceed  at  the 
time,  and  in  the  manner  he  did,  to  foreclose  his  mortgage. 

The  counsel,  in  his  brief  at  page  4,  says : 

"The  argument  introduced  in  evidence  *  *  *  is  a  condifionar 
one,  the  main  consideration  of  which  was  the  accomplishment  of  an 
entirely  different  object,  to  which  the  promise  to  give  time  was  only 
incidental.  The  cause  of  that  argument  was  the  getting  rid  of  Mrs. 
Broussard,  one  of  the  co-owners  of  the  plantation,"  and  from  this 
statement,  the  inference  is  clear,  that  as  that  end  was  accomplished 
by  other  means,  albeit  they  were  of  Abraham's  own  selection,  the 
agreement  was  put  at  an  end. 

But  the  District  Judge  placed  his  judgment  on  a  different  ground : 

"Had  it  been  stipulated,"  says  he,  'Hhat  Abraham  should  pur- 
chase this  property  at  any  price  whatever,  or  had  the  price  at  which 
he  was  to  buy  it  been  fixed  and  determined,  the  contract  would,  in 
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my  opinion,  be  one  that  could  be  enforced  against  him.  At  any  rate, 
bad  the  agreement  contained  such  stipulations,  I  do  not  think  that  he 
could  sue  on  the  notes  now  in  suit  until  such  a  time  as  it  could  be 
shown  that  he  could  comply  with  the  agreement  by  buying  in  the 
plantation.  *  *  *  The  evidence  does  not  show  that  any  fixed 
price  was  ever  agreed  upon  between  them  as  that  at  which  Abraham 
should  bid  in  the  property,  and  ther^orcj  in  my  opinion,  the  contract 
is  inchoate,  incomplete,  and  not  susceptible  of  enforcement.'' 

In  our  view  the  counsel's  argument  is  a  complete  answer  to  the 
judge's  reasoning. 

Abraham  has  acquired  the  property — by  other  means,  it  is  true — 
and  there  no  longer  exists  any  question  or  contention  as  to  the  price 
he  was  to  pay.  That  feature  of  the  agreement  has  been  eliminated 
by  his  own  act,  he  having  exercised  his  discretion,  under  which  one 
of  two  judgments  against  Mrs.  Broussard  he  would  proceed  to  ex- 
propriate her  interest  in  the  common  property.  But  the  agreement 
does  not  fix  definitely  and  specifically  the  price  at  which  he  was  to 
sell  to  other  co- proprietors.     It  says : 

<^  And  Mr.  Simon  Abraham  *  *  *  shall,  immediately  after  the 
said  sale,  sell  back  to  us,  the  other  signers  hereto,  <mr  respective  in- 
terests,  for  a  price  equal  to  our  respective  tnde&tedneM,"  etc.  (Italics 
ours.) 

It  must  have  been  considered  of  little  interest — as  it  evidently 
^as — at  what  figure  Abraham  was  to  buy,  inasmuch  as  the  exact 
amount  he  was  to  sell  to  each,  and  the  exact  amount  each  was  to  pay, 
were  fixed  and  stipulated  in  the  agreement. 

Nor  in  the  light  of  subsequent  events  was  it  a  matter  of  any  con- 
sequence under  what  particular  Judgment  Abraham  should  acquire 
the  interest  of  Mrs.  Broussard,  or  in  what  particular  mode  the  minors' 
respective  interests  in  the  common  property  were  secured,  so  that 
the  am,ouni  of  their  obligation  to  him  should  not  be  increased.  The 
only  other  interest  they  had  was  in  maintaining  the  stipulation 
deferring  the  time  of  payment,  and  to  this  we  think  they  are  entitled. 
Surely  their  tutor  has  in  no  way  violated  the  agreement,  but  has 
steadily  kept  faith  with  Abraham,  and  united  with  him  in  obtaining 
a  judgment  against  Mrs.  Broussard  in  a  partition  suit.  The  relative 
positions  of  the  parties  are  just  the  same  as  though  Abraham  had 
purchased  under  t^t  judgment  and  sold  to  the  other  co- proprietors. 
We  are  of  opinion  that  the  partition  proceedings  were  only  intended 
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to  effect  a  sale  in  the  evetU  the  injunction  suit  of  Mrs.  Broussar^  had 
terminated  in  her  f  avor«  But  it  could  not  have  been  brought  without 
making  the  minors  parties.  We  think  the  defendant's  promise  to 
give  the  plaintiffs  time  is  in  full  force  and  yigror,  and  that  he  should 
be  kept  to  his  agreement. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed,  and  it  is  now  ordered  and  decreed  that 
there  be  judgment  in  plaintiff's  and  appellant's  favor,  quashing  and 
setting  aaide  the  defendant's  and  appellee's  order  of  seizure  and  sale, 
«nd  perpetuating  plaintiff's  injunction,  with  cost  against  defendant 
4md  appellee  in  both  courts. 


On  Application  for  Rbhbarino. 

BERinTDBZ,  CL  J,  The  main  complaint  of  the  defendant  is,  that 
hy  the  decree  herein  rendered,  the  injunction  issued  arresting  his 
executory  proceedings  was  perpetuated. 

An  examination  into  the  matter,  indeed,  shows  that  the  time 
<daimed  to  have  been  allowed,  and  which  was  one,  two  and  three 
years,  might  be  computed  from  the  date  of  the  agreement  between 
Abraham  sad  the  co- proprietors  of  the  property,  which  is  September 
12, 1888. 

The  proceedings  for  the^  seizure  and  sale  were  instituted  just  one 
year  later.  At  that  date,  the  creditor  not  having  paid  the  matured 
part  of  his  claim,  was  entitled  to  proceed  against  the  property  to 
satisfy  it 

In  such  case  he  ought  to  have  asked  the  sale  on  proper  terms, 
allowing  to  the  adjudicatee  the  time  to  which  the  debtors  were 
^titled.  He  has  not  done  so,  either  in  his  original  petition  or  in 
tty  other  subsequent  proceeding  below  or  on  appeal.  We  can  not 
amend  the  judgment  in  his  favor  so  as  to  allow  him  to  proceed 
ftirther  in  the  seizure  and  sale  case. 

What  can  be  done  is  simply  to  explain  that  he  is  not  perpetually 
enjoined  from  collecting  his  claim  against  his  debtors,  but  that  he  is 
not  allowed  to  do  so  in  the  manner  and  form  in  which  he  has 
^ittempted  to  do  so.    His  rights  in  other  respects  are  fuUy  reserved. 

Behearing  refused. 

Fenner,  J.,  takes  no  part,  not  having  participated  in  the  original 
decisioni 
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.    When  the  record  contains  no  note  of  eTidence  we  will  presume,  in  accordance 
with  established  precedents,  that  in  rendering  Jadgments  the  Judge  a  quo  pro- 
ceeded upon  proper  CYidence. 
.    Parties  are  neither  required  to  haTe  their  evidence  reduced  to  writing,  nor  to 
see  to  it  that  a  note  is  made  of  the  evidence  which  is  Introduced. 

3.  The  ascertainment  of  the  disposable  portion  and  of  the  legititne  of  the  heirs  are 
Incidents  of  the  settlement  of  a  succession,  and  they  must  be  fixed  before  it  fs 
wound  up  and  its  property  turned  over  to  the  hsufructuary  or  heirs. 

In  order  to  determine  the  disposable  portion  of  a  succession,  and  the  legitime  of  the 
heirs,  the  amount  of  donations  inter  riroa  in  fictitiously  added  to  the  property 
belonging  to  the  donor  at  the  time  of  his  death.  But  if  the  property  be  held  in 
community  between  the  surviving  wife  and  the  deceased,  and  the  donation  be 
from  the  latter  to  the  former,  this  fictitious  addition  of  the  amount  of  the 
donation  must  be  made  to  the  active  mass  of  the  c&wumtnUyt  and  not  to  the 
donor's  teparate  estate.  The  donation  can  not  change  the  charaeter  or 
amount  of  the  respective  rights  of  the  spouses  in  the  matrimonial  comniunity. 

In  case  the  husband,  as  the  head  and  master  of  the  community,  makes,  in  favor  of 
his  wife,  from  the  community  property,  an  excessive  donation,  which  is,  on 
charges  preferred  by  his  heirs  after  his  decease,  reduced,  and  the  excess 
ordered  to  be  returned— /Tc/^f;  that  this  excess  must  be  returned  to  the  actire 
mats  of  the  community,  and  not  to  the  donor's  separate  estate. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUU,  J. 


Robt.  O,  Dugu6  for  the  Appellants. 


Tho9.  J.  Semmes  &  Legendre  contra. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  On  the  15th  of  June,  1888,  Mrs.  Agnes  Jane  Moore 
filed  an  account  in  the  succession  of  her  husband,  John  T.  Moore, 
exhibiting  a  statement  of  the  property  of  which  her  husband  died 
possessed — all  of  which  was  community;  of  the  amounts  paid  in 
legacies  and  expenses ;  and  of  the  amounts  proposed  to  be  paid  by 
the  community  to  the  spouses,  respectively,  and  in  the  settlement 
of  the  separate  estate  of  the  deceased. 

She  prayed  that  the  account  be  confirmed,  and  that  she  be  recog- 
nized as  owner  of  one -half  of  said  community  property,  in  her 
capacity  of  surviving  widow  in  community,  and  also  as  owner  of 
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one-third  of  the  Femaining  one -half,  under  the  will  of  her  hosband, 
subject  to  the  ftOure  adjustment  of  the  legitime  of  the  forced  heirs, 
when  the  time  of  partition  shall  arrive. 

She  farther  prayed  that  she  be  recognized  as  the  nsufractoary  of 
the  remainder  of  the  one -half  of  the  property  inherited  by  the 
forced  heirs,  and  that  her  possession  of  all  said  commnnity  property, 
in  her  sftid  capacity,  be  recognized. 

She  caoBed  Jnlia  Moore,  a  major,  and  the  minors  Hickey  and  Flan- 
Bagan,  to  be  cited.  The  other  heirs  approved  the  account  and  de- 
mands of  the  petitioner  in  their  entirety.  The  cited  heirs  opposed 
the  homologation  of  the  account,  on  the  ground  that  it  did  not  fix 
the  amomit  of  the  disposable  portion  of  the  succession  and  property 
of  the  deceased,  nor  the  respective  shares  of  opponents  as  heirs,  and 
in  other  particulars  requiring  no  mention.  The  prayer  of  the  opposition 
IS)"  that  the  said  Mrs.  Agnes  Jane  Moore,  individuaUy  and  as  execu- 
trix, etc.,  be  ordered ''to  so  amend  her  account  as  to  conform 
thereto. 

On  the  trial  this  opposition  was  rejected  and  disallowed,  and  the 
account  homologated.  The  petitioner  was  recognized  as  owner  of 
one-half  of  the  community  property  in  her  capacity  as  surviving 
widow,  and  of  one -third  of  the  remaining  half  under  the  will  of  her 
deceased  husband  ''subject  to  the  future  adjustment  of  the  legitime 
of  the  forced  heirs,  when  the  time  for  partition  shall  arrive,"  and  as 
nmfractoary  of  so  much  of  the  remaining  one -half  as  may  be  in- 
herited by  the  forced  heirs. 

Her  right  of  possession  of  the  whole  was  recognized  as  taking  ef- 
fect at  the  date  of  her  husband's  death. 

Opponents  applied  for  a  new  trial  on  the  ground  that  the  judgment 
rendered  is  contrary  to  law  and  the  evidence ;  and  further,  because 
the  court  erred  in  holding  that  the  fixing  of  the  disposable  portion 
should  be  postponed  until  the  time  for  making  a  partitionlshall  arrive. 
The  motion  was  to  the  effect  that,  under  the  law,  and  our  recent 
opinion  in  40  An.  581 — ^in  this  succession — the  amount  of  the  dispos- 
able portion  must  be  fixed  noto. 

For  the  purposes  of  this  motion  the  entire  record  in  that  case  was 
made  a  part  of  it«  Opponents'  theory  is,  that  they,  as  forced  heirs 
of  deceased,  in  that  case  sued  for  a  reduction  of  the  testamentary 
donations  mentioned  in  their  ancestor's  will,  and  that  Jt^was  therein 
decided  that  a  reduction  must  be  made,   and  how  it]mu8t  be  made ; 
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and,  that  the  fact  that  their  inheritance  is  burthened  with  a  right  of 
usnfract,  does  not  deprive  them,  as  forced  heirs,  of  the  right  of  hav- 
ing tlie  amount  of  their  inheritance,  at  once,  determined. 

The  court  held  that  '^the  law  and  the  evidence^  beiog^  in  favor  of 
the  defendant  in  role,"  it  must  be  dismissed. 

Therefore  the  opponents  appealed. 

I. 

The  first  question  presented  and  urged  on  the  part  of  the  account- 
ant and  appellee,  is  one  of  practice,  and  that  is,  whether,  in  the 
state  of  the  record  we  have  outlined,  we  can  examine  and  revise  the 
judgment  appealed  from.  The  statement  of  the  appellee's  counsel 
is,  substantially,  that  the  mortuary  proceedings,  and  proofs  in  the 
succession  of  John  T.  Moore,  were  not  offered  and  filed  in  evidence 
on  the  original  trial  of  the  account,  and  that  same  were  not  consid- 
ered by  the  judge  a  quo  in  determining  the  issues  before  him;  and 
his  contention  is  that,  although  they  were  considered  on  the  hearing 
of  the  motion  for  a  new  trial,  this  appeal  is  prosecuted  from  that 
refusal,  and  nothing  can  be  decided. 

On  the  other  hand,  appellant's  counsel  contend  that  the  account 
and  opposition  were  received  and  treated  by  the  judge  a  qtio  aa 
integral  parts  of  the  original  suit  for  reduction,  and  all  proceedings 
as  parts  of  the  record. 

That  on  the  trial  of  the  rule  for  a  rehearing  counsel  for  appellees 
objected  to  such  record  and  mortuary  proceedings  being  considered, 
and  his  objections  were  overruled,  but  he  retained  no  bill  of 
exceptions  thereto. 

The  record  furnishes  no  solution  to  the  question. ,  It  contains  no 
bill  of  exceptions,  and  no  note  of  the  evidence  offered  on  the  trial. 
The  original  record  appears  annexed  to  the  transcript  of  appeal. 

The  two  cases  cited  by  appellee's  counsel  as  authority,  Brooks' 
Syndic  vs.  Weyman,  3  M.  16,  and  Fire  Insurance  Company  vs. 
Walton,  2  R.  562,  are  inapplicable.  Those  were  jury  cases  in  which 
motions  for  new  trials  were  entertained  and  refused  before  judg- 
ments had  been  signed,  and  appeals  at  once  taken  therefrom  were 
dismissed,  as  a  matter  of  course.  But  in  the  instant  case,  a  final 
judgment  was  rendered  and  signed  before  the  appeal  was  taken,  and 
the  judge's  ruling  on  the  application  for  a  new  trial  is  reviewable 
as  any  other  incident  of  the  case. 
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The  whole  case  is  before  us,  and  we  must  take  cognizance  of  the 
record  as  we  find  it,  and  decide  the  issues  presented.  We  must 
assume  that  the  judge  a  quo  had  before  him  sufficient  evidence  to 
justify  his  undertaking  to  decide  them,  and  intelligently,  to  do  so. 

This  rule  was  approved  by  us,  in  Nugent  vs.  Stark,  84  An.  628, 
and  by  our  predecessors  in  numerous  cases. 

In  Simmons  vs.  Barrett,  28  An.  604,  they  say: 

"We  find  no  note  of  evidence  in  the  record.  In  such  a  case  we 
wiU  presume  the  court  a  quoj  in  rendering  judgment,  proceeded  on 
proper  evidence."  Citizens  Bank  vs.  Bringer,  22  An.  628;  Smith  vs. 
City  of  New  Orleans,  24  An.  20;  State  vs.  Monasterio,  26  An.  684; 
Succession  of  Pilcher,  89  An,  862. 

The  parties  were  not  required  to  have  their  evidence  reduced  to 
writing,  or  to  see  that  a  note  is  made  of  the  evidence  introduced. 

It  was  competent  for  them  to  have  secured  a  statement  of  facts. 
C.  P.  602,  608;  H.  D.  608. 

But  the  record  now  before  us  stands  in  its  place.  The  whole  of  it, 
and  the  nwrtuaria  are  before  us.  The  judge  a  quo  passed  upon  it, 
and  decided  on  the  merits  of  the  case,  and  '*by  reason  of  the  law  and 
the  evidence"  dismissed  the  opposition,  as  his  decree  recites.  The 
issues  of  law  as  well  as  of  fact  are  distinctly  made.  The  appellee  has 
not  moved  for  a  dismissal  of  the  appeal,  but  has  joined  issue,  and  her 
counsel  have  presented  us  with  an  oral  and  printed  argument,  and 
demand  an  affirmance  of  the  judgment  appealed  from,  on  a  hearing  on 
the  merits.  Our  affirmation  of  that  decree  would  operate  res  judicata 
as  to  opponents'  demands.     Granger  vs.  Singleton,  82  An.  '898. 

In  case  we  feel  authorized  to  adjust  the  amount  of  the  disposable 
portion,  appellee's  counsel  concedes  the  sufficiency  of  the  evidence 
in  the  record  before  us,  and  says  'Hhere  is  no  error  in  the  figures  as 
to  voiiies."  If,  then,  the  questions  are  such  as  we  can  decide,  it  is 
our  duty  to  examine  and  decide  them  rather  than  turn  opponents 
around  to  another  action  for  the  ascertainment  of  their  rights.  In 
any  event,  they  are  entitled  to  that. 

II. 

Appellee's  counsel  do  not  argue,  orally  or  in  brief,  the  question  of 
opponents'  right  to  have  the  amount  of  the  disposable  portion  of  the 
deceased's  fortune  fixed  and  determined  now.  At  any  rate,  the  com- 
petency of  the  court  to  do  so  is  not  doubted  by  them. 
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The  questions  presented  in  the  account,  and  in  the  accompanying 
petition,  seem  to  necessitate  the  present  determination  of  the  amount 
of  the  disposable  portion,  the  ascertainment  of  the  reduction  to  be 
made  of  the  legacies,  and  the  fixing  of  the  amount  of  the  legitime  of 
opponents,  as  forced  heirs  of  the  deceased.  The  accountant's  peti- 
tion demands^  and  the  judgment  awards  to  her  the  ownership  of 
one-half  of  the  community  property  as  surviving  widow;  one- 
third  of  the  remaining  one -half,  under  the  will  of  the  deceased;  and 
the  usufruct  of  so  much  of  the  share  of  the  deceased  as  may  be 
inherited  by  aU  the  heirs.  The  judgment  also  recognized  her  rights 
of  possession  from  the  date  of  the  death  of  her  deceased  partner  in 
community. 

Why  should  the  amount  of  the  legitime  of  the  heirs  be  relegated 
to  future  adjustment,  or  deferred  until  the  time  for  making  a  parti- 
tion among  the  heirs  shall  arrive? 

It  was  certainly  just  as  competent  for  the  court  to  decide  one 
'question  as  the  other.  The  heirs  are  quite  as  much  entitled  to  have 
their  rights  and  interests  determined  as  the  widow  had  to  have  her's 
determined. 

The  Code  declares  that  forced  heirs  can  sue  for  the  reduction  of 
^excessive  donations,  whether  inter  vivos  or  mortis  causa,  ^^on  the 
vdeath  of  the  donor  or  testator."     R.  C.  C.  1504. 

It  also  declares  that  * 'actions  for  the  reduction  of  excessive  dona- 
tions" are  prescribed  by  five  years.  R.  C.  C.  3642.  The  death  of 
the  donor  or  testator  is  the  date  from  which  this  prescription  begins 
to  run. 

It  is  therefore  manifest  that  the  law  contemplated  the  institution  of 
Buch  suit,  without  reference  to  the  usufruct  of  the  surviving  parent 
of  the  forced  heirs.  That  such  an  issue  is  to  be  determined  in  the 
m^ortuaria,  and  before  the  succession  of  the  deceased  is  wound  up 
and  the  property  surrendered  into  the  possession  of  the  usufructuary, 
and  which  can  not  be  done  until  the  succession  debts  and  charges  are 
paid,  including,  of  course,  special  legacies  is  clear;  and  we  conceive 
that  the  reduction  of  donations  inter  vivos  must  be  likewise  deter- 
mined. Indeed,  we  deem  it  very  questionable  whether  the  utile 
ismpus  does  not  pass  with  the  closing  of  the  succession,  and  the  trans- 
mission of  the  property  to  the  heirs  of  deceased.  For  the  survivor's 
Ti3ufi*uct  is  of  property  in  kind,  and  not  of  a  succession. 
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The  account  under  concdderation  carries  as  a  credit  the  sum  of 
$10,000,  being  the  amount  of  two  special  legacies  the  executrix  has 
discharged,  but  it  makes  no  mention  whatever  of  the  donation 
inter  vivos  of  $100,000  in  United  States  Government  bonds  in  favor 
of  the  accountant.  The  effect  of  the  decree  is  to  recognize  the  sur- 
viving widow's  right  of  possession  and  usufruct  of  the  property  of 
the  deceased,  and  her  right  of  retaining  those  bonds  in  her  posses- 
sion until  her  death  or  marriage ;  and  to  relegate  opponents  to  a 
future  litigation,  in  partitioning  the  property,  to  settle  their  right  of 
reduction.  Clearly,  such  a  course  is  impracticable,  and  not  the  one 
contemplated  by  law.  We  are  of  the  opinion  that  the  reduction,  if 
any,  should  be  made  now,  and  before  the  succession  of  deceased  is 

closed. 

III. 

There  is  no  doubt  of  the  fact  that  one  of  the  objects  to  be  attained 
by  the  contestation  of  the  opponents  in  the  Succession  of  Moore, 
40  A.  531,  was  to  obtain  either  the  revocation  or  reduction  of  the 
donation  mter  vivos  of  $100,000  in  favor  of  Mrs.  Moore.  It  is  so 
stated  in  precise  terms  in  our  opinion  in  that  case.  For,  say  the 
court: 

One  of  the  objects  of  **this  litigation  is  to  have  it  judicially-  de- 
clared *  *  that  the  donations  of  securities  and  cash  made  by  the 
deceased  to  his  wife,  in  New  York  and  New  Orleans,  are  nullities, 
and  if  not  such,   are  excessive,  and   should  be  reduced  to   the  legal 

They  say  the  defence  is  **that  the  donations  attacked  are  valid, '^ 
and  that  the  judgment  therein  appealed  from  held  that  they  were 
simulated.  The  validity  of  those  donations  was  maintained  by  that 
opinion,  but  it  declared  that  **it  is  beyond  all  dispute  that  the  plain- 
tiils,  who  are  forced  heirs,  have,  by  the  law,  the  right  to  bring  an 
action  in  reduction.^ ^  For,  say  the  court,  **it  is  manifest  that,  unless 
they  enjoyed  that  privilege,  the  exercise  of  which  is  optional  with 
tftm,  the  articles  of  the  Code,  which  prohibit  excessive  donations, 
when  there  exist  forced  heirs,  would  be  dead  letters,  read  out  of  the 
hook  altogether." 

The  court  concludes  its  examination  of  this  branch  of  the  case 
thus: 

"There  is  no  proof  in  the  record  that  we  have  been  able  to  dis- 
cover establishing  the  value  of  the  bonds  at  the  death  of  Mr.  Moore,. 
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and  there  is  no  specific  averment  or  prayer  on  the  subject  that  can 
justify  a  decision,  presently,  of  I  he  question,  whether  the  donations 
exceed,  or  not,  the  disposable  portion,  so  that  this  matter  must  be 
left  open  for  future  consideration  and  determination  in  other  pro- 
cecdings.'''' 

The  donation  to  Mrs.  Moore  of  $7935.57  which  figured  in  that  case 
haw  been  abandoned,  and  the  donation  of  the  $100,000  of  bonds, 
alone,  remains  for  discussion. 

It  is  evident  that  Mrs.  Moore's  counsel  intended  to  obtain  the 
homologation  of  a  final  account  and  terminate  hertrust  as  executrix. 
For  it  has  been  frequently  held  that  by  this  means  only  could  she  be 
thus  relieved. 

Succession  of  Frazier,  85  An.  382,  and  in  other  cases,  an  execu- 
tor's right  to  relief  had  to  be  det-ermined  as  a  condition  precedent  to 
his  possession  as  oitmer  and  usufructuary  being  recognized. 

We  think  that  the  question  of  the  reduction  of  the  $100,000  dona- 
tion was  correctly  raised  on  the  trial  of  the  final  account,  and  being 
thus  raised  it  was  **  such  other  proceeding"  as  was  contemplated  in 
oui'  former  opinion  and  within  the  option  of  opponents.  As  we  said 
in  Frazier's  succession:  '*  These  are  all  consecutive  proceedings  in 
the  same  judical  cause,  viz:  the  succession  of  John  Frazier;"  so  we 
may  say  in  this,  that  these  are  all  consecutive  proceedings  in  the 
succession  of  Moore. 

On  the  main  issue  appellee's  counsel  say  in  their  brief  **  there  is  no 
error  in  the  figures  a*  to  values,  but  there  is  error  as  to  the  mode  of 
adjustment."     Page  2. 

Of  the  error  in  the  mode  of  adjustment,  they  say : 

*^The  donations  were  of  community  property,  and  came  out  of  the 
community,  and  therefore  only  one -half  is  to  be  returned  to  the 
estate  of  the  deceased.     Dickson  vs.  Dickson,  33  An.  1376." 

The  principles  of  law  applicable  to  coUations  to  be  made  among 
heirs  of  an  estate,  are  not  applicable  here,  and  the  question  under 
consideration  in  the  Dickson  case  was  that  as  to  '*  collations  to  be 
made  by  the  several  heirs." 

On  this  question  the  court  expressed  the  opinion  in  Succession  of 
Moore,  ante,  that  **the  widow,  not  being  an  heir,  can  not  be  required 
to  collate,  if  the  donations  exceed  the  disposable  portion." 

They  further  say : 

''  It  is  because  of  that   right  of  action,  that   the  law   provides  that 
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ifl  detenuioing  the   question  of  reduction,  the  property  disposed  of 
int^r  vii^osj  must  be  fictitiously  added  to  that  belonging  to  the  donor 
^t  t&e  time  of  his  death,  and  appraised  at  its  value   t/ien."     R.  C.  C, 
1505,  1235. 

'*  It  also  emphatically  provides,  in  calculating  the  disposable  por- 
tion»  that  all  the  property  donated,  or  bequeathed  by  the  deceased, 
ui\i8t  be  included,  whether  given  to  the  children,  to  relations,  or  to 
gtraTiger*.  R.  C.  C.  1234" 
f^at  case  furnished  a  good  illustration  of  that  rule  of  law,  because 
tbe  widow  claimed  ownership  of  one -half  of  all  the  property,  in  her 
ovn  right,  and  of  the  disposable  portion,  under  the  will,  and  as  the 
^^ructuary  of  the  legitime  of  the  heirs.  The  opinion  is  to  the  eflPect 
that  neither  question  can  be  determined  until  the  amount  of  the  do  - 
nation  inter  vivos  is  fictitiously  returned  into  the  succession,  and  that 
that  could  not  be  done  until  the  value  of  the  United  States  govern- 
ment bonds  were  ascertained.  This  has  been  done.  The  widow  is, 
therefore,  entitled  to  one-half;  the  heirs  are  entitled  to  two-thirds  of 
the  other  one -half,  as  their  legitime;  the  remaining  one -third  of  one- 
half  is  the  disposable  portion,  from  which  special  legacies  must  be 
first  paid,  and  to  the  residue  of  which  the  widow  is  entitled,  as  uni- 
versal legatee,  if  it  be  in  excess  of  donations,  and,  if  it  fall  short  of 
them,  ihey  must  be  correspondingly  reduced.  To  arrive  at  a  proper 
*<liQ8tment  of  the  disposable  portion,  as  well  as  of  the  legitime  of  the 
heirs,  the  value  of  the  government  bonds  must  be  fictitiously  returned 
to  the  acfire  mxiss  of  the  community,  so  that  from  the  whole  a  proper 
<leduction  can  be  made  of  the  community  debts  and  charges  and  the 
«ft  value  of  community  assets  ascertained.  It  can  then  be  appor- 
tioned on  the  basis  suggested  above.  Inasmuch  as  the  proved  value 
of  the  government  bonds  is  shown  to  be  $126,000,  we  will  take  that 
^the  correct  amount  to  be  thus  fictitiously  returned. 

^p  foUo'^ing  is  the  proper  computation,  viz : 

Total  assets  of  community  inventoried       -       -      -      -     $284,090  05 
^'alDe of  bonds. returned 126,000  00 

$410,090  05 
Community  debts     -       - 11,480  66 

*^'et  community  assets $398,609  39 

^i^ow's  one- half  interest $199,304  69 
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The  net  amount  of  deceased's  estate  is  composed  of 

one -half  of  community  assets        -         -        -         -      $199,304  69 
And  his  separate  estate 7,000  00 


Aggregating 
Disposable  portion  of  one -third 

The  legitime  of  two -thirds 


$206,304  69 
68,768  23 

$137,536  46 


Of  this  sum  each  one  of  the  nine  branches  are  entitled  to  one- 
ninth,  or  $15,281.83,  and  to  each  of  said  nine  heirs'  shares  the 
usufruct  of  the  widow  attaches. 

These  amounts  are  represented  by  cash  and  property  in  kind,  as 
stated  in  the  inventory,  and  which  on  settlement  among  the  parties, 
at  the  termination  of  the  usufruct,  are  to  be  restored  in  kind  at  the 
original  appraisment  thereof. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  fix  the  disposable  portion  at  the  sum  of 
$68,768.23;  the  amount  of  the  ier/ihmp  of  the  heirs  at  $137,536.46; 
and  the  respective  portions  of  the  nine  heirs,  severally,  at  $15,281.83. 

It  is  further  ordered  and  decreed  that  as  thus  amended  the  decree 
of  the  judge  o  quo  be  affirmed,  costs  to  be  taxed  against  the  suc- 
cession. 

Fenner,  J.,  absent. 


On  Application  for  Rehearing. 

W ATKINS,  J.  Appellants'  counsel  invite  our  attention  to  the  fact 
that  the  donation  inter  vivos  to  Mrs.  Gibbons  of  $5850  is  omitted  from 
our  calculation,  and  that  its  inclusion  would  make  a  difference  in 
opponent's  favor. 

They  also  insist  that  our  opinion  errs  in  returning  the  amount  of 
the  value  of  the  donation  of  $100,000  to  the  community^  and  claim  that 
it  should  be  returned  to  the  estate  of  the  donor,  according  to  R.  C. 
C.  1504,  1505. 

The  section  of  the  Code  in  which  those  articles  are  included  treat's 
**0/  the  Reduction  of  Donations  Inter  VivoSy^^  etc.,  in  general  terms. 
In  it  no  mention  is  made  of  separate  or  community  property.  The 
latter  article  reads  thus  : 

**To  determine  the  reduction  to  which  the  donations,  either  inter 
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vivos  or   mortU  causa ,  are  liable,  an  aggregate  is  formed  of  all  the 
propeiTty  belonging  to  the  donor  or  testator  at  the  time  of  his  decease ; 
to  tlia.t^    is  fictitiously  added  the  property  disposed  of  by  donation 
inter  r^t?o«,"  etc. 
Wbat  then,  is,  or  was,  the  property  which  belonged  to  the  donor, 
3o\iu  T.  Moore,  al  the  time  of  his  decease?    It  is  everywhere  con- 
ceded and  admitted  that  all  of  the  property  belonged  to  the  commu- 
'^^y  except  the  sum  of  $7000,  specified  as  his  separate  estate.     Of 
^^Txise,  one -half,  only,  of  the  community  property  belonged  to  him 
^^the  time  of  his  death  ana  formed  a  part  'of  his  succession.     The 
Community  consists  of  the  fruits  and  profits  of  the  reciprocal  labor 
and  industry  of  both  husband  and  wife  and  of  the  estates  they  may 
acquire  during  the  marriage.     R.  C.  C.  2402.     This  would  be   pre- 
sumably the  case  as  to  the  property  of  Mr.  and  Mrs.  Moore,  in  the 
absence  of  proof  to  the  contrary  and  independently  of  any  admis- 
sion.   Then  it  necessarily  follows  that  the  $100,000  of  United  States 
bonds  were  community  property  at  the  time  the  donation  was  made. 
It  can  not  be  seriously  contended  tliat  the  donation  had  the  effect 
of  converting  them  into  separate  property  for  the  purposes  of  reduc- 
tion.   If  this   be    true,  a  donation   by   Mr.  Moore  to  his  wife  of  the 
whole  of  the  community  property,  would,  by  the  same  process  of  re- 
daction, have  converted  it  into  separate  property,  and  divested  her 
of  her  interest  altogether;  and  vice  versa. 

Xor  does  this  contention  rest  on  argument  alone,  for  the  Code  pro- 
vides that  the  husband  **can  make  no  conveyance  inter  mvos  by  a 
gratuitous  title  of  the  immovables  of  the  community,  nor  of  the 
whole,  or  of  quota  of  the  movables,  unless  it  be  for  the  establishment 
o*  the  children  of  the  marriage.^'     R.  C.  C.  2404. 
While  this  article  primarily  applies  to  strangers  and  third  persons, 
^/^  it  may  be  applied  with  equal  propriety  to  a  partner  in  community. 
^/»il«  "the  husband  is  the  head  and  master  of  the  community,"  and 
jfi^y  dispose  at  will,  or  alienate  its  effects  **by  an  onerous  title,''  he 
ca-ri  r&ot  divest  his  wife  of  her  interest  **  by  a  gratuitous  title." 
^^^  effect  of  this  provision  of  law  is,  that  the  donation  made  by 
*«Xi  T.  Moore  to  his  wife  had  the  effect  of  conveying  to  her  only  the 
^"*^i\rided  communitv  half  interest  in  the  bonds  which  he  owned,  and 
^^  ^ore. 

^-9  ^fi  counsel  insist,  the  value  of  the  bonds  is  '^fictitiously  added 
"**t".  Moore's  estate,  and  not  to  the  communitv,  the  immediate 
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effect  of  it  would  be  to  transpose  from  the  wife  to  her  husband's 
heirs  $63,000,  without  any  donation  or  testamentary  disposition  to 
that  effect. 

Had  the  donation  been  made  to  a  stranger,  the  rule  would  have 
been  just  the  same.  Had  Mr.  Moore  made  no  donation  at  all,  and 
the  $100,000  of  government  bonds  remained  on  hand,  in  kind,  cer- 
tainly they  would  not  have  been  inventoried  as  his  separate  property 
at  his  death;  then,  in  what  manner  an  excessive  donation  of  them 
can  convert  them  into  separate  property,  is  not  easily  perceived. 

The  quotation  counsel  for  opponents  makes  from  page  541  of  40th 
Annual — Succession  of  Moore — announces  no  adverse  doctrine.  Its 
true  meaning  is  that,  **the  mass  of  the  succession  must  be  composed 
of  the  separate  property  of  the  deceased,  of  his  share  of  the  common 
property,  and  of  his  share  in  the  value  of  the  effects  donated  at  the 
time  of  his  death."  We  have  supplied  a  manifest  ellipsis  by  adding 
the  italicised  words. 

It  was  incorrect  to  have  omitted  from  computation  the  amount  of 
the  donation  to  Mrs.  Gibbons  of  $5850.  We  think  it  best  that  we 
should  recast  our  calculation  and  include  it. 

Total  assets  of  community $284,090  06 

Value  of  government  bonds 126,000  00 

Donation  to  Mrs.  Gibbons  -----         5,860  OCX 


Aggregating $415,940  06 

Community  debts  deducted 11,480  66 


Net  community  assets,  one -half         -         -         -        $404,459  39 
Widow's  one-half $202,229  69i 


Net  amount  of  deceased's  estate  is  composed  of  one -half 

of  community  assets  of  -         -         -         -  $202,229  69i 

His  separate  estate  -  -  -  -         -         -  7,000  00 


Aggregating $209,229  69 i 

Disposable  portion,  one -third  -         -  -         -  69,743  23i 


The  legitime  will  be $139,486  462 
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Of  this  sum  each  one  of  the  nine  heirs  will  be  entitled  to  one -ninth 
or  $15,498.49,  and  to  each  of  said  nine  heirs'  shares  the  usufruct  of 
the  widow  attaches. 

This  calculation  has  slightly  altered  and  increased  the  respective 
shares  of  the  widow  and  heirs,  and  our  decree  must  be  altered  so  as 
to  correspond  therewith ;  but  for  this  purpose  a  rehearing  is  deemed 
nnnecessar}'. 

It  is  therefore  ordered  and  decreed  that  our  former  decree  be  set 
aside  and  recast,  and  that  it  is  further  ordered  and  decreed  that  the 
judgment  appealed  from  be  so  amended  as  to  fix  the  disposable  por- 
tion at  the  sum  of  $69,743.23;  the  amount  of  the  legitime  of  the  heirs 
at  $139,486.46 ;  and  the  respective  shares  of  the  heirs  at  $15,498.49. 

It  is  finally  ordered  and  decreed  that  as  thus  amended  said  judg- 
ment and  decree  appealed  from  be  affirmed,  and  that  all  costs  be 
taxed  against  the  succession. 

Fenner,  J.,  takes  no  part,  not  having  participated  in  the  original 
decision. 


No.  10,531.  I  «  3J 

Hebert  &  Damare  vs.  Maxime  Dupaty  et  alh. 

In  the  sale  of  the  effects  In  any  business  where  an  iteinixed  aeeount  Is  made  and 

evaluation   is  attached  to  each  item,  and  no  mention  is  made  of  the  "  ^ootl 

^''1"   of  the  business,  evidence  can  not  be  received  to  contradict  the  written 

*<*'   of  sale  so  as  to  sliow  that  the  "jrood  will"  formed  :i  part  of  the  act  of 

»aJe. 

stipulation  In  a  lease  of  premises  on  which  a  certain  business  has  been   ca4l'ied 

^^  that  the  lessor  will  not  pursue  the  same  occupation  in  the  same  ueiKhbor- 

hooa  is  a  personal  obllKation  of  the  lessor.    If  he  sells  property,  a  part  <»f 

^hioh  is  the  leased  premises,  and  the  purchaser    put  up  buildinj^s  on  tin* 

purchased  property,  opposite  to  the  lease<l  portion,  and  carries  on  the  same 

business  as  that  on  the  l<»ased  ground,  the  obliKation  of  the  orijjinal  lessor, 

"^8  vendee,  does  not  affect  him,  and  he  can   not  be  enjolne<l  for  this  rea.-^on 

tit)m  carrying  on  said  business. 

\PPEAL  from  the  Twentieth  District  Court,  Parish  of  Assumption. 
i^    Guim,J. 

^'  ^.  FoUe  &  Sons  and  Pughj  Pugh   &   Marks  for   Plaintiffs   and 
Appellants. 


^.  £.  Hotoell  for  Defendants  and  Appellees. 
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The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Since  tbe  aubmisaton  of  this  case  one  of  the  plain - 
tifTs,  Hebert,  hag  died,  and  tbe  dnly  appointed  and  qualified  admin - 
iBtrator  of  hiB  Buecessiou  has  been  made  a  party  plaintiff  and 
apellant,  in  the  place  of  said  deceased,  Emile  8.  Hebert. 

One  of  the  defendants,  Maxime  Dupaty,  kept  a  livery  stable  In  tbe 
town  of  NapoleonvlHe*  He  was  a  popular  proprietor  of  the  estab- 
lish mentj  and  did  a  thriving  bosiness.  This  fact  induced  tbe  plain- 
tiffs, Hebert  &  Damare,  to  purchase  the  outfit  of  the  stable, 
consiHting  of  horses,  harness  and  vehicleis. 

The  sale  was  perfected  on  the  9th  of  February,  188?.  In  the  act 
of  sale  Dupaty  leased  tbe  prenuees  on  which  the  stable  was  located 
for  a  term  of  five  years  to  the  plaintiffs,  with  the  privilege  of 
renewal.  Tbe  following  clause  is  in  the  lease:  *^ The  lessor  binds 
and  obligates  himself  not  to  keep  a  public  stable  during  the  term  of 
said  lease,  either  directly  or  indirectly,  within  a  radius  of  six  miles 
of  Napoleonville.-^ 

Dupaty  sold  to  Dugaw,  another  defendant,  certain  property  in  the 
town  of  NapolooEivillr,  which  included  that  leaficd  by  Hebert  & 
Dam  are  from  f>upaty,  Dugris  sold  his  property  to  William  L*  Phelps, 
the  last  defendant.  Phelp«  and  Dngas  are  brothers -in -law.  In  the 
act  of  sale  by  Dupaty  to  Dugas,  plaintiff's  lease  is  referred  to,  and  it 
is  stipulat>ed  as  an  additional  consideration  of  the  aale,  that  the 
vendor,  Dupaty,  sold  to  Dngas,  his  heirs  and  aasigns,  the  revenues  of 
the  lease  during  its  duration,  and  all  other  benefits  arising  therefrom. 
Phelps  has  colJected  the  revenue  from  the  leased  premises  of  the 
plaintiffs. 

These  acts  of  sale  and  lease  were  recorded,  and  the  parties  all 
knew  of  the  terms  and  conditions  of  the  sale  from  Dupaty  to  the 
plaintiffs.  Phelps  erected,  established  and  conducted  a  livery  stable 
directly  in  front  of  the  stable  of  plaintiffs*  They  are  rival 
e  stablis  h  m  en  ts . 

This  suit  is  brought  to  recover  f  10,000  damages  against  defendants 
for  the  establishment  and  conducting  of  said  livery  stable  businese. 
In  substance  the  allegations  in  the  petition  are  that  Dugas  and 
Phelps  having  full  knowledge,  due  notice,  and  being  well  aware  of 
the  lease  of  petitioners  and  all  of  it«  stipulations,  as  well  of  the  sale 
by  the  said  Maxime  Dupaty  to  petitioners,  that  the  said  Dupaty, 
who     w^as     bound     not    to    keep^    during    the    pendency    of     th© 
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8aid  lease,  a  public  livery  stable,  either  directly  or  in  directly 
within  a  radius  of  six  miles  of  the  town  of  NapoleonvUle, 
went  to  the  said  Dupaty  and  entered  into  a  conspiracy 
with  him,  and  they  colluded  together  to  crush  and  ruin  the  peti- 
tioners in  the  business  of  public  livery  stable,  by  erecting,  estab- 
lishing and  conducting  the  public  liver>^  stable  on  the  premises  pur- 
chased by  said  Phelps  from  Dupaty. 

Testimony  was  offered  and  admitted  to  show  that  the  '^  good  will" 
of  the  livery  business  carried  on  by  Dupaty  was  also  sold  to  the 
plaintiffs.  It  was  admitted,  that  the  sale  from  Dupaty  to  plaintifTs 
enumerates  every  item,  with  a  valuation,  sold  to  plaintiff.  Nothing 
is  said  in  the  act  of  sale  of  the  ^^good  will"  of  the  establishment. 
The  evidence  was  inadmissible,  as  it  added  to  and  contradicted  the 
written  act  of  sale,  in  which  there  was  no  ambiguity  or  uncertainty. 
But  admitting  that  the  ''good  will"  of  the  business  was  sold  to 
plaintiffs  it  could  not  have  any  bearing  in  the  case. 

The  stipulation  of  Dupaty  was  not  to  keep  a  public  livery  stable 
within  a  radius  of  six  miles  of  the  town  of  Napoleon ville.  There  is 
no  evidence  whatever  in  the  record  that  he  has  done  so ;  nor  is  there 
any  evidence  that  he  is  in  any  way  interested  in  the  stable  conducted 
by  Phelps. 

The  irecord  fails  to  show  that  there  was  any  collusion  between  the 
defendants  to  injure  the  plaintiffs.  Dupaty  was  compelled  to  sell  the 
property  to  pay  a  mortgage  debt  of  |2C00  upon  it,  which  was  past 
due,  and  for  which  a  demand  had  been  made  upon  him. 

Phelps  had  been  conducting  a  livery  stable  at  an  undesirable  local- 
ity, and  availed  himself  of  the  opportunity  offered,  to  purchase  the 
property  from  Dupaty,  a  part  of  which  was  leased  to  plaintiffs. 

He  did  not  have  sufficient  means.  His  brother-in-law,  Dugas, 
agreed  to  furnish  him  the  money,  and  he  sought  advice  as  to  the 
means  of  securing  himself.  He  was  instructed  to  purchase  it  in  his 
own  name,  sell  to  Phelps  and  retain  the  vendor's  privilege  and  a 
special  mortgage  for  the  price.  All  the  defendants  under  oath  deny 
any  intention  to  injure  plaintiffs,  and  Phelps  especially,  except  in  a 
fair  competion  for  patronage.  No  evidence  is  offered  to  contradict 
this. 

The  contention  of  plaintiffs  that  Dugas  and  Phelps,  by  purchasing 
from  Dupaty,  became  bound  as  Dupaty  was,  not  to  keep  a  public 
livery  stable  within  a  radius  of  six  miles  of  the  town  of  Napoleon  • 
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ville,  can  not  be  maintained.  We  do  not  see  in  what  manner  or 
process  of  reasoning  we  can  arrive  at  the  legal  responsibility'  of 
defendants  as  contended  for  by  plaintiff. 

On  this  point  in  the  case  the  decision  of  the  judge  a  quo  is  exhaimt- 
ive.     In  his  opinion  he  says : 

'^Dupaty  did  not  stipulate  that  no  livery  stable  should  be  kept  on 
the  balance  of  the  property  during  plaintiffs'  lease,  but  that  he  would 
not  keep  a  livery  stable  himself  directly  or  indirectly  during  that 
time.  It  was  not  a  burden  that  he  placed  upon  the  property  itself, 
but  an  obligation  that  he  imposed  upon  himself. 

*  *  *  *  1^  4t  *  * 

**  Viewing  the  obligation  of  Dupaty,  therefore,  as  one  entirely  per- 
sonal, it  is  a  self  evident  proposition  that  neither  Dugas  nor  Phelps 
became  in  any  manner  bound  to  plaintiff  not  to  keep  a  livery  stable 
unless  they  contracted  the  same  obligation  by  the  terms  and  stipu- 
lations of  the  two  sales  of  28th  July,  1889.  It  is  not  to  be  presumed 
that  Dr.  Dugas  or  W.  L.  Phelps  intended  to  assume  the  personal  ob- 
ligation of  Dupaty,  when,  as  plaintiffs  themselves  say,  the  very  ob* 
ject  of  Phelps  in  acquiring  the  property  was  to  put  up  a  livery  stable 
upon  it.  Such  an  intention  on  the  part  of  Dugas  and  Phelps  is  en- 
tirely unreasonable.'' 

There  is  no  error  in  the  judgment,  and  it  is  therefore  affirmed. 


No.  10,476. 

E.  W.  Huntington   vs.  Jacques  Bordeaux. 
Pascal  Lestelle,  Warrantor. 

The  Supreme  Court  has  jurisdiction  over  a  controversy  between  a  defemluLiL. 
calling  his  vendor  in  warranty,  in  a  petitory  action,  when  defendant  avers  in 
his  answer  that  the  property  from  which  plaintiff  seeks  to  evict  him,  is  worth 
more  than  $2000,  and  he  asks  judgment  eventually  against  his  warrantor  fttr 
that  sum. 

A  Judgment  rendered,  declaring  a  surety  good  and  solvent  and  allowing  an  appel 
lant  to  furnish  a  new  bond,  can  not  be  reviewed  on   a  motion  made  in  the 
appellate  court  to  dismiss  the  appeal  taken  from  the  judgment  on  the  nit^Htf* 
of  the  controversy.  •  p 

Such  first  judgment  remains  undisturbed  until  reversed  on  appeal  therefrom. 

A  sheriff's  adjudication  of  real  estate  must  be  recorded  in  the  conveyance  oftif-r  iu 
order  to  bind  third  parties. 

A  transfer  of  the  property  thus  adjudicated  by  the  defendant  to  a  party,  rH»t 
notified  of  the  adjudication  by  such  registry,  conveys  the  property  tt*  the 
pnrchaser. 
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A  plaintiff  in  a  petitory  action  against  one  In  possesHion  can  recover  only  on  the 
^trenjrth  <>f  his*  title  and  not  on  the  weakness  of  that  of  his  adversary. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Ellis,  J. 

Octave  Morel  and  Horace  L.  Diifour  for  Plaintiff  and  Appellee. 


J.  H.  Ferffuson  and  A,  Brieugne  contra. 


On  Motion  to  Dismiss. 
The  opmion  of  the  court  was  delivered  by 

Bermitdez,  C.  J.  The  plaintiff  moves  the  dismissal  of  this  appeal 
on  the  following  grounds,  viz; 

1.  The  value  of  the  property  in  dispute  is  less  than  $2000  and  this 
court  has  no  jurisdiction  ratione  nvaterise. 

2.  The  bond  furnished  originally  in  th©  court  a  qua  was  insufficient 
for  a  suspensive  appeal,  and  said  court  was  without  power  to  allow 
a  new  bond. 

I. 

The  action  is  petitory  in  character.  The  petition  states  the  value 
of  the  property  to  be  $1200;  but  the  answer  sets  it  at  $2500.* 

AfteT  asserting  the  validity  of  the  title,  the  defendant  called  in  his 
vendor  in  warranty,  asking  a  judgment  against  him  eventually,  for 
$2500. 

By  its  judgment,  the  lower  court  evicted  defendant  and  condemned 
the  wajrantor  to  pay  $1200. 

The  defendant  did  not  appeal,  but  the  warrantor  has.  The  effect 
of  such  appeal,  as  far  as  the  plaintiff  is  concerned,  need  not  be  con- 
sidered presently,  except  to  note  that  the  plaintiff  has  an  interest  "at 
stake,  and  therefore  to  seek  the  dismissal. 

The  matter  at  issue  between  the  defendant  and  the  warrantor, 
appellant,  on  which  the  lower  court  passed,  and  which  comes  up  by 
the  appeal,  is  the  amount  claimed  from  the  warrantor,  namely, 
$2500. 

By  the  pleadings  between  the  defendant  and  the  warrantor,  the 
CMC  was  made  appealable,  and  the  judgment  in  the  issue  between 
them  could  have  been  appealed  from  by  either  or  both. 
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The  value  of  the  property  claimed  is  no  factor  in  the  examination 
of  the  first  ground  of  the  motion  to  dismiss.  It  may  acquire  signifi- 
cance on  the  merits  of  the  controversy ;  but  only  if  it  be  true  that 
the  plaintiff  has  a  good  title  to  the  revendicated  property,  for  then 
the  defendant,  being  evicted,  would  be  entitled  to  recover  from  his 
vendor  at  least  for  the  value  of  the  property  paid  to  him. 

It  is  evident  that,  as  the  pleadings  stand,  between  the  defendant 
and  the  warrantor,  who  is  the  appellant,  this  court  could,  circum- 
stances justifying,  render  a  judgment  for  the  amount  claimed  by  the 
former,  on  his  call  in  warranty,  from  the  latter,  viz :  $2500. 

The  first  gi'ound  is  therefore  untenable. 

II. 

Having  jurisdiction  over  the  matter  in  dispute,  this  court  has  au- 
thority to  inquire  into  the  merits  of  the  second  ground,  relied  on  for 
the  dismissal  of  the  appeal,  which  relates  to  the  insufficiency  of  the 
bond  furnished  originally,  and  to  the  lack  of  power  in  the  judge  to 
allow  another  one  to  be  given  in  place. 

The  record  shows  that  the  plaintiff  and  the  defendant  have,  in  a 
joint  motion  in  the  court  aqua^  moved  to  dismiss  the  appeal  granted, 
on  the  grounds  of  the  insufficiency  of  the  surety  and  bond,  contend- 
ing that  the  original  surety  being  insufficient  in  amount,  the  court 
had  no  authority  to  allow  the  waiTantor  and  appellant  to  furnish 
another. 

The  District  Court  held  that  the  surety  was  good,  and  that  it  had 
authority  to  act  as  it  did. 

No  appeal  has  been  taken  from  that  judgment. 

Its  correctness  can  not  be  tested  by  the  motion  to  dismiss  made  in 
this  court,  and  now  under  consideration. 

It  will  remain  undisturbed  until  reversed  on  appeal. 

The  motion  is  denied. 


On  the  Merits. 

Bekmudez,  C.  J.  This  is  a  petitory  action  against  one  in  posses- 
sion. 

The  plaintiff  claims  title  through  a  sheriff's  adjudication,  to  a  seiz- 
ing creditor,  to  whose  rights  he  was  subrogated. 

He  charges  that  the  defendant  claims  title  from  one  who  acquired 
the  property  at  a  tax  sale ;    but  that  this  sale  is  an  absolute   nullity, 
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/or  several  reasons,  one  of  which  is,  the  insufficiency  of  the  descrip- 
tion of  the  property. 

The  defendant  denies,  avers  a  good  title  in  himself,  but  calla  his 
vendor  in  warranty . 

The  latter  upholds  the  validity  of  his  title,  not  only  under  the  tax 
deeds  made  to  him  by  the  collector,  but  under  a  transfer  of  rights 
to  hhn,  by  the  owners  of  the  property  in  the  tax  deeds. 

There  was  judgment  for  plaintiff,  evicting  defendant,  condemning 
the  warrantor  to  reimburse  the  purchase  price  received  by  him  and 
reserving  certain  rights. 

This  judgment  is  brought  up  for  review. 

The  only  evidence  adduced  by  plaintiff  to  show  title,  consists  in  the 
sheriff's  return,  which  establishes  adjudication  to  his  author;  but 
there  is  no  proof  whatever  that  any  instrument  of  writing,  not  even 
a  proces  verbal^  was  recorded  in  the  conveyance  office,  so  as  to 
notify  third  person  that  the  defendant  in  the  case  had  been  expro- 
priated and  that  his  title  had  passed  to  the  adjudicatee. 

It  appears  that,  subsequently,  the  same  property  was  seized  and 
advertised  by  the  tax  collector,  for  back  taxes,  and  that  it  was  by 
him  adjudicated  to  the  warrantor.  Two  deeds,  duly  recorded,  were 
delivered,  containing  a  description  of  the  property.  Four  lots  were 
described  in  one  deed  and  ten  in  another,  all  in  the  same  square. 

In  each  act,  the  delinquent  parties,  wife  and  husband,  in  whose 
name  the  title  stood,  intervened  and,  for  a  valuable  consideration, 
ratified  the  sale,  transferring  all  their  rights  to  the  adjudicatee. 

The  alleged  insufficiency  of  the  description  of  the  property  in  the 
advertisements  of  the  tax  collector,  and  in  the  deeds  executed  by 
him,  is  no  factor  in  the  case.  The  property  claimed  by  the  plaintiff 
is  admitted  by  him,  bj'  this  very  suit,  to  be  that  in  defendant's 
possession,  and  ^adjudicated  at  the  tax  sale  to  the  warrantor,  for  he 
seeks  the  former's  eviction  from  it,  and  the  defendant  and  the 
warrantor  admit  the  identity,  insisting  on  their  titles  to  the  same. 

Pretermitting  the  question  of  the  nullity  charged  of  the  assessment 
of  the  lots,  in  the  proceedings  and  in  the  adjudication,  the  stubborn 
fact  remains  that  the  property,  by  its  undisputed  owners,  was  trans- 
ferred to  the  warrantor  and  by  him  to  the  defendant,  who  has  since 
been  in  possession  of  it. 
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The  only  question  in  the  case  is  whether,  at  the  time  of  the  trans- 
;'3r,  the  purchaser  had  notice  of  the  expropriation  by  the  sheriff 's 
adjudication. 

It  is  clear  he  had  none,  for  the  plain  reason  that  nothing  had  pre- 
viously been  put  on  record  on  the  conveyance  books  to  show  that 
expropriation  and  adjudication. 

The  law  distinctly  provides  that,  in  the  City  of  New  Orleans,  it  shall 
be  the  duty  of  the  sheriffs  to  cause  to  be  recorded  in  the  conveyance 
oflfice  all  judicial  sales  of  real  property  made  by  them  (C.  P.  697, 
R.  C.  C.  2265) ,  and  that  all  sales  not  recorded  shall  be  utterly  null  and 
void,  except  between  the  parties  thereto,  registry  to  affect  third 
persons  only  from  the  time  of  recording.  R.  C.  C.  2266;  14  An. 
117,  416;  22  An.  114. 

It  is  well  settled  thatj  in  an  action  in  revendication  of  real  estate 
in  possession  of  another,  the  plaintiff  must  recover  on  the  strength 
of  his  own  title  and  not  on  the  weakness  of  that  of  his  adversary. 
C.  P.  44. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed ;  and  it  is  now  ordered  and  decreed  that  there  be 
judgment  rejecting  the  demand  of  plaintiff  and  quieting  the  defend- 
ant and  wan*antor;  plaintiff  and  appellee  to  pay  costs  in  both 
courts. 


No.  10,496. 

Eyma     Brown   kt    al.    vs.    The   Texas   and    Pacific    Railway 

Company. 

H  a  railroad  CTOhso.s  a  connnon  ioa<l  on  llic  sanu*  k'Vt'l.  the  travt'lur  on  tlio  hitter 
an«l  the  railroad  fompany  arc  umlor  the  eoninion  obliKation  to  do  all  in  thoir 
puwrr  to  prevent  a  collision. 

Kroni  the  character  and  inonicntntn  of  a  railroad  train,  and  the  reqnircniontf*  of 
public  travel  by  means  thereof,  it  can  not  hv  expected  that  it  shall  stop  anU 
^ive  way  to  an  approaching  waj^on.  The  train  ha«*  the  prefiTcnce  an<l  riKht  of 
way. 

Hut  it  is  bound  to  },'ive  due  warning  of  its  ai)proach. 

Hence  it  is  ne><li^ence  on  the  part  of  the  ent^ineer  running  the  train  t<i  omit  to  K>ve 
such  warning,  l>y  sounding  the  whistle  at  the  distance  refpiired  by  the  niU»s  of 
the  company. 

lUiton  the  other  hand  thobc  who  travel  on  the  eomnion  road,  and  ai-e  appi*ouchin|ir 
a  railroad  track,  are  bound  to  exercise  due  care  and  ordinary  diligence  to  ascer- 
tain if  a  train  is  approaching,  even  if  to  their  knowledge  of  the  road's  <%cheaul<:$ 
no  train  is  due  at  that  particular  time. 
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lUfon'  attempting  to  croaa  a  railroad  track,  they  are  bound  to  use  their  senses — 
to  listen  and  to  look—in  order  to  avoid  any  possible  accident  from  an  approach- 
injf  train. 

il»?nce,  it  Is  no^li)<ence  on  the  part  of  such  a  person  to  attempt  to  cross  a  railroad 
tnic'k,  which  is  several  feet  above  the  level  of  surrounding  fields,  on  which 
there  are  no  obstructions  to  view  or  to  sound,  in  broad  daylight,  and  to  full  to 
look  either  way  on  the  track  or  to  listen  to  the  noise  made  by  an  approaching 
train  running  at  great  speed.  In  such  a  case,  as  his  negligence  has  contributed 
to  the  aceident,  he  can  not  recover  damages  against  the  railroad  company. 

A  PPEAL  from  the  Twenty -Third  District  Court  for  the  Parish  of 

il    Iberville.     Talbot,  J. 


K.  ^^  Sims,  G,  A,  Gondran  and  A.  Talbot  for  Plaintiffs  and  Appel- 
lees. 


Howe  &  Prentiss  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

PocH^,  J.  This  is  an  action  in  damages  by  the  father  and  the 
mother  of  one  Eliz6  Brown,  for  the  death  of  the  latter,  which  resulted 
from  a  collision  between  a  passenger  train  of  the  defendant  company 
Md  a  plantation  cart  driven  by  the  deceased. 

The  defence  is  a  general  denial,  and  the  plea  of  contributory 
negligence. 

The  railroad  company  appeals  from  a  judgment  of  $10,000,  based 
on  the  verdict  of  a  jury. 

The  accident  occurred  on  the  6th  of  March,  1889,  at  about  2  o'clock 
P-  M.,  on  a  large  sugar  plantation  situated  on  the  Mississippi  river, 
extending  to  the  rear  between  lateral  lines,  and  which  is  crossed 
from  one  of  said  lines  to  the  other  by  the  road  bed. 

There  are  on  the  plantation  several  roads,  extending  from  the 
front  to  the  rear  thereof,  which  cross  the  railroad,  and  which  are 
elevated  at  each  intersection  to  a  height  sufficient  to  reach  the  level 
of  the  road  bed,  so  as  to  facilitate  the  passage  over  the  same. 

On  that  day  the  deceased,  Eliz6  Brown,  who  was  a  laborer  on  that 
plantation,  was  engaged  in  hauling  seed  cane  from  the  front  to 
the  rear  of  the  field,  and  in  that  work  he  ha  i  to  use  one  of  the 
roads  which  intersected  the  track  as  hereinabove  stated.  The 
cart  which  he  drove  was  hitched  to  four  mules,  two  leading  together, 
and  two  together  as  wheel  mules,  one  of  the  latter  being  ridden  by 
the  driver. 
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As  a  special  passenger  train,  running  from  New  Orleans  west,  at 
the  rate  of  thirty  miles  an  hour,  approached  that  plantation,  Brown, 
the  deceased,  was  driving  his  empty  cart  from  the  rear  or  swamp 
side  of  the  railroad  to  the  front  or  river  side  of  the  plantation,  and, 
as  his  team  was  in  the  act  of^  crossing  the  track,  the  collision 
occurred,  by  which  three  of  the  mules  were  killed  outright,  and  by 
which  he  received  the  injuries  which  caused  his  death  some  fifty 
hours  later.  Plaintiffs'  theor>'  of  the  case  is  that  the  accident  is 
attributable  exclusively  to  the  fault  of  the  company  and  of  its 
employes,  and  that  the  deceased  is  entirely  free  of  any  charge  of 
negligence  or  want  of  proper  care  in  the  premises. 

Their  contention  is  that  it  was  gross  negligence  on  the  part  of  the 
engineer  to  have  failed  to  blow  his  whistle  at  one -quarter  of  a  mile 
before  reaching  the  crossing,  as  he  was  required  by  the  rules  of  the 
company,  and  for  failing  to  give  any  other  warning  of  the  approach 
of  his  train,  which  was  an  extra  train,  running  and  passing  at  that 
point  at  an  unusual  hour,  at  which  time  no  trains  of  any  description, 
or  in  any  direction,  were  due  according  to  schedule. 

They  further  contend  that  for  these  same  reasons  the  deceased, 
whose  work  necessitated  his  frequent  crossing  of  the  railroad  track, 
and  who  knew  no  train  was  to  be  expected  from  New  Orleans  before 
late  evening,  and  that  the  first  train  due  on  that  day  was  to  come 
from  an  opposite  direction,  on  its  way  to  New  Orleans,  and  would 
be  due  only  at  3:30  in  the  evening,  was  not  held  to  a  greater  degree 
of  care  and  caution  than  that  which  he  had  exercised  on  the 
occasion. 

On  many  of  the  questions  of  fact  involved  in  that  contention  the 
evidence  is  very  conflicting. 

But  the  preponderance  of  the  testimony  in  the  record  is  to  the 
effect  that  as  Brown  approached  the  railroad  track  he  was  dri\'ing 
his  team  at  a  slow  trot,  but  as  he  began  to  ascend  the  elevation 
leading  to  the  crossing,  his  mules  moved  at  a  walk,  which  was  their 
gait  when  struck  by  the  engine. 

He  was  looking  straight  ahead,  and  he  did  not  see  the  train  or  hear 
its  noise. 

When  he  was  at  a  short  distance  from  the  track  he  was  seen  by 
the  fireman,  who  had  just  then  taken  his  seat  on  the  same  side  of  the 
engine  as  that  on  which  the  team  was  moving,  having  a  moment  be- 
fore been  engaged  in  putting  coal  in  the  furnace. 
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As  soon  as  he  saw  Brown  he  began  to  ring  his  bell,  and  observing 
that  the  latter  was  still  approaching  the  track,  he  sang  oat  to  the 
engineer  that  a  team  was  approaching,  but  Brown  was  then  only 
about  ten  feet  from  the  track. 

The  engineer,  who  sat  on  the  opposite  side  of  the  engine,  the  reg- 
ular place  of  that  employ^,  did  not,  and  says  that  he  could  not,  see 
Brown  on  account  of  the  intervening  boilers,  and  he  saw  only  the 
two  lead  mules,  and  that  only  at  the  moment  of  the  collision.  On 
the  warning  of  the  fireman,  the  engineer  at  once  sounded  his  whistle, 
applied  the  air  brakes,  and  reversed  his  engine.  But  it  was  too  late, 
and  the  collision  occurred. 

It  IB  admitted  by  the  engineer  in  his  testimony  that  he  did  not 
sound  his  whistle  one-quarter  of  a  mile  before  reaching  the  cross- 
ing at  which  Brown  was  struck,  and  that  his  only  alarm  whistle  was 
aoonded  at  about  half  a  mile  distant  from  that  point,  and  that  it 
was  really  the  whistle  for  a  platform  on  the  adjoining  plantation. 

That  testimony  therefore  goes  a  great  way  to  fasten  proof  of  negli- 
gence on  the  engineer,  who  is  thus  shown  to  have  neglected  or  failed 
to  comply  with  the  rule  of  the  company  itself,  by  which  he  was  re- 
quired to  have  sounded  his  whistle  at  a  quarter  of  a  mile  before 
reaching  the  crossing  at  which  the  accident  occurred. 

Bat  the  question  is  yet  open  as  to  the  contributory  negligence 
charged  to  the  deceased. 

.  It  IB  in  proof  that  the  road  bed  was  elevated  about  four  feet  above 
the  level  of  the  surrounding  fields,  that  at  that  season  of  the  year 
there  were  no  plants  growing  or  grown,  no  weeds  or  undei^^wth  of 
any  kind,  or  other  obstacle  to'obstruct  the  view  of  the  road,  which 
hdd  high  and  clear,  open  to  uninterrupted  view  for  at  least  half  a 
mile  either  way  from  the  crossing.  The  whole  scene  was  in  a  large, 
open  field  in  full  cultivation,  without  the  slightest  obstacle  to  noise 
or  Bound,  and  it  was  on  a  clear  day,  with  sunshine,  at  about  2  o'clock 
P.  x.,  that  the  accident  occurred. 

It  is  therefore  clear  and  unquestionable  that  the  deceased  was  in 
no  way  deprived  of  every  facility  to  see  the  approaching  train,  or  to 
hear  the  loud  noise  made  by  it  in  its  rapid  motion  at  the  rate  of 
thirty  miles  per  hour. 

But  it  is  in  proof,  and  it  is  not  denied  by  plaintiffs,  that  as  he  ap- 
prtMwhed  the  road,  and  before  attempting  to  cross  it.  Brown  looked 
right  straight  ahead,  without  turning  his  eyes  either  way,  although 
28 
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his  muleB  Blackened  their  gait  as  soon  as  they  reached  the  elevation 
hereinabove  described,  which  was  at  least  a  reminder  of  the  proxi- 
mate crossing. 

It  is  no  answer  to  this  suggestion  to  say  that  the  train  was  a  special 
train,  running  at  an  nnusoal  and  an  unexpected  hour.  It  is  in  proof 
that  special  or  extra  trains  were  not  of  unfrequent  occurrence  on 
that  road.  And  common  prudence  would  diptate  to  any  ordinary 
man  that  a  train  might  be  expected  at  any  time  on  a  railroad  of  vast 
extent  in  full  and  active  operation,  especially  at  its  busy  season,  as 
wad  the  case  here. 

The  relative  duties  of  persons  in  charge  of  trains  on  railroads, 
and  of  travelers  who  have  occasion  to  cross  such  railroads,  are  well 
defined  in  jurisprudence  and  are  thoroughly  understood  in  all  Ameri- 
cai^  courts. 

And  we  commend  our  learned  brother  of  the  District  Court  for 
having  adopted  and  embodied  in  his  charge  to  the  jury  the  following 
simple  and  clear  exposition  of  those  rights  and  duties,  made  by  the 
Supreme  Court  of  the  United  States  in  the  [case  of  Improvement 
Company  vs.  Stead,  96  U.  S.  161 : 

*'  If  a  railroad  crosses  a  common  road  on  the  same  level,  those 
traveling  on  either  have  a  legal  right  to  pass  over  the  point  of  cross- 
ing, and  to  require  due  care  on  the  part  of  those  traveling  on  the 
other,  to  avoid  a  collision.  Of  course,  these  mutual  rights  have 
respect  to  other  relative  rights  subsisting  between  the  parties. 
From  the  character  and  momentum  of  a  railroad  train,  and  the 
requirements  of  public  travel  by  means  thereof,  it  can  not  be 
expected  that  it  shall  stop  and  give  precedence  to  an  approaching 
wagon  to  make  the  crossing  first ;  it  is  the  duty'of  the  wagon  to  wait 
for  the  train.  The  train  has  the  preference  and  right  of  way.  But 
it  is  bound  to  give  due  warning  of  its  approach,  so  that  the  wagon 
may  stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  stop  if 
the  wagon  is  inevitably  in  the  way."     *     ♦     ♦ 

**  On  the  other  hand,  those  who  are  crossing  a  railroad  track  are 
bound  to  exercise  ordinary  care  and  due  diligence  to  ascertain 
whether  a  train  is  approaching.  They  have,  indeed,  the  greatest 
incentives  to  caution,  for  their  lives  are  in  imminent  danger  if  col- 
lision happen,  and  hence  it  will  not  be  presumed,  without  evidence, 
that  they  do  not  exercise  proper  care  in  a  particular  case.  But  not- 
withstanding the  hazard,  the  infirmity  of  the  human  mind  in  ordi- 
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nary  men  is  each  that  they  often  do  manifest  a  degree  of  negligence 
and  temerity  entirely  inconsistent  with  the  care  and  prudence  which 
18  required  of  them,  snch,  namely,  ras  an  ordinary  pmdent  man 
woold  exercise  under  the  circumstances.  When  such  is  the  case, 
they  can  not  obtain  reparation,  even  though  the  railroad  company 
be  in  fault.    They  are  the  authors  of  their  own  misfortune." 

In  another  case  the  same  >xalted  tribunal  announced  practically 
the  same  principle  in  the  following  language,  as  condensed  in  the 
BylklniB  of  the  case  of  Railroad  Oompany  vs  Houston,  96  U.  S.  697: 

'*The  neglect  of  an  engineer  of  a  railroad  train  to  sound  its  whistle 
or  ring  its  bell  on  nearing  a  street  crossing  does  not  relieve  a  traveler 
on  the  street  from  the  necessity  of  taking  ordinary  precautions  for  his 
safety.  Before  attempting  to  cross  the  railroad  track,  he  is  bound  to 
nse  his  senses — ^to  listen  and  to  look — ^in  order  to  avoid  any  possible 
accident  from  an  approaching  train." 

In  his  work  on  contributory  negligence,  Beach,  culling  the  same 
nile  from  ''a  multitude  of  decisions"  formulates  the  doctrine  thus: 

''When  one  approaches  a  point  upon  the  highway,  where  a  railroad 
track  IB  cropsed  upon  the  same  level,  it  is  his  plain  duty  to  proceed 
vith  caution,  and  if  he  attempts  to  cross  the  track,  either  on  foot  or 
in  a  vehicle  of  any  description,  he  must  exercise,  in  so  doing,  what 
the  law  regards  as  ordinary  care  under  the  circumstances.  He  must 
assume  that  there  is  danger,  and  act  with  ordinary  prudence  and  cir- 
cnmspection  upon  that  assumption."     Sec.  68,  page  191. 

*'In  attempting  to  cross,  the, traveler  must  listen  for  signals,  notice 
signs  put  up  as  warnings,  and  look  attentively  up  and  down  the 
track" 

"Statutes  and  municipal  ordinances  in  every  jurisdiction  prescribe 
specifically  the  duty  of  railway  corporations  in  respect  to  railway 
eroesings;  but  no  faUure  on  the  part  of  the  railroad  company  to  do 
its  doty  will  excuse  any  one  from  using  the  senses  of  sight  and  hear^^^ 
ing,  upon  approaching  a  raUway  crossing,  and  whenever  the  due  use 
of  either  Sense  would  have  enabled  the  injured  person  to  escape  the 
danger,  the  injury  is  conclusive  evidence  of  negligence,  without  any 
reference  to  the  railroad's  faUure  to  perform  its  duty."  Sec.  64, 
IMge  196. 

See  also  Wood's  Railway  Law,  1312;  76  N.  Y.  281;  Salter  vs.  R. 
R-  Co. ;  Murray  vs.  Railway  Co.,  81  An.  492 ;  Ohilds  vs.  R.  R.  Co.,  88 
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An,  164;  Houston  vs.  V.  S.  &  P.  R.  R.,  89  An.  796;  Weeks  vs-  R. 
R.  Co.,  40  An.  800. 

As  applied  to  the  case  in  hand  this  reasonable  role  required  that 
Brown,  in  attempting  to  cross  the  railroad  track,  should  have  looked 
up  and  down  the  track ;  by  so  doing  he  would  inevitably  have  seen 
the  train  which  was  in  full  view  for  nearly  a  mile,  without  the 
slightest  obstruction.  And  that  obligation  is  not  affected  by  the  fact 
that  the  train  was  a  special  or  extra  train ;  that  circumstance  may 
have  mitigated  the  degree  of  his  negligence,  but  it  could  not  screen 
his  conduct  from  the  imputation  of  some  negligence.  Had  he  listened 
as  he  approached  the  crossing  he  would  certainly  have  heard  the  train 
as  it  thundered  along  in  the  open  field  at  the  rate  of  thirty  miles  an 
hour  with  no  obstruction  to  sound,  and  making  a  noise,  which  one 
of  the  witnesses  compares  to  that  made  by  ''  a  drove  of  cattle  going 
across  a  bridge." 

It  is  in  proof  that  one  of  plaintiffs'  witnesses  who  was  half  a  mile 
off,  that  another  who  was  at  a  distance  'of  one  hundred  yards,  a 
third  who  was  three  hundred  yards  off,  and  a  fourth  who  was  at  a 
distance  of  several  hundred  yards,  and  who  was  walking  toward 
Brown,  on  the  same  road  and  on  the  opposite  side  of  the  track,  all 
saw  and  heard  the  train  before  the  accident ;  and  that  the  attention 
of  one  of  them  was  attracted  to  the  train  by  the  noise  which  it  made. 

There  is  no  pretence  that  Brown  was  defective  in  hearing,  or  near 
sighted,  and  it  is  passing  strange  that  he  should  have  neither  seen  or 
heard  the  approaching  train.  Plaintiffs'  counsel  suggests  that  his 
mind  was  absorbed  in  thoughts  about  his  work.  This  is  very 
probably  the  case,  and  it  turns  out  to  have  been  his  misfortune 
and  the  loss  of  his  parents,  but  it  is  legal  negligence  which  clearly 
contributed  to  the  deplorable  accident  which  cost  him  his  life,  and 
which  is  a  bar  to  plaintiff's  right  of  recovery  in  this  case. 

It  was  negligence  on  the  part  of  the  engineer  to  have  omitted  to 
sound  the  whistle  at  a  quarter  of  a  mile  before  that  crossing;  but 
that  omission  did  not  render  the  accident  inevitable  if,  on  the  other 
hand.  Brown  had  been  sufficiently  prudent  and  careful  when  he  ap- 
proached the  crossing. 

It  is  in  proof  that  his  mules  came  from  a  slow  trot  to  a  walk  at 
about  twenty  feet  from  the  track.  Had  he  seen  or  heard  the  train 
it  was  yet  time,  and  it  would  have  been  easy  for  him  to  have  stopped 
his  team  and  thus  have  avoided  the  accident. 
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When  the  train  hands  first  saw  him  they  nsed  every  means  in  their 
power  to  avoid  the  colliBion,  but  it  was  no  easy  matter  to  stop  a 
train  moving  at  the  rate  of  thirty  miles  an  hour,  and  there  was  no 
obligation  on  the  part  of  the  company  to  slacken  the  speed  of  its 
trains  at  the  nnmerons  plantation  cross  roads  intersected  by  its 
track.  When  the  fireman  first  saw  Brown  he  rang  the  bell,  and  he 
ludnially  supposed  that  the  team  would  be  stopped  before  reaching 
the  crossing;  but  as  the  team  kept  on  approaching,  the  engineer, 
who  could  not  see  Brown  from  his  place,  was  then  warned,  and  he 
applied  the  brakes  and  reversed  his  engine,  but  it  was  too  late.  At 
that  point  nothing  more  could  have  been  exacted  of  them.  We 
therefore  conclude  that  Brown's  negligence,  or  want  of  care,  contrib- 
uted to  the  accident,  and  that  therefore  his  parents  can  not  recover 
in  the  present  action. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  that  the  verdict 
of  the  jnry  be  set  aside,  and  that  plaintiff's  demand  be  rejected  and 
their  action  dismissed  at  their  costs  in  both  courts. 


No.  10,482. 
Mrs.  Maky  C.  Dubuty  and  Husband  vs.  Anthony  Musacchia.' 

T'ie  prcsamption  of  law  that  property  bought  daring  marriage  in  the  name  of 

either  spouse  attaches  to  purchases  In  the  name  of  the  wife,  although  the  act 

contains  all  necessary  recitals  as  to  the  paraphemality  of  the  funds  with  which 

*^«  price  was  paid. 

purchaser  from  a  married  woman  can  not  be  compelled  to  accept  title  until 

Mli0  presumption  has  been  overcome  by  proper  proof,  and  when  it  appears  that 

t  judicial  mortgage  is  recorded  against  the  husband,  the  purchaser  may  require 

incti  mortgage  creditor  to  be  made  a  party. 

Utbe  Mortgage  creditor  be  an  absentee,  he  may  be  properly  brought  into  court 

tbit>Q^lj  ^  curator  ad  hoc,  the  proceeding  being  substantially  one  in  rem^  having 

^^^  'ta  sole  object  to  fix  the  status  of  the  property,  and  to  determine  the  validity 

'^^'1  apparent  lien  upon  it  in  order  to  enforce  a  contract  respecting  the  same. 

™"S»j»ent  against  a  non -resident,  properly  represented  in   a  litigation  by  a 

^*"«<or  ad  hoc,  involving  the  effect  of  a  judicial  mortgage  inscription  on  real 

***ate  i^  jijig  gtate,  ought  to  be  explicit  on  its  face  of  that  effect,  to  bind  the 

The  A«v» 

»^^  Of  1^78^  authorizing  the  sale  of  property  owned  In  part  by  minors  at  private 

^^*  <loes  not  require  the  fulfilment  of  the  prerequisites  for  a  judgment  in 

^**^^tlon  at  public  auction  of  property,  In  which  minors  are  concerned  as  co- 
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« 

The  consent  of  the  co -proprietor  of  afire,  and  that  of  a  family  meeting  on  behalf  of 
the  minors,  with  the  concnrronce  of  the  tutor  and  the  homologation  of  the 
proceedings  by  the  court,  authorize  the  sale  of  the  property  at  private  sale. 

Interest  exceeding  Jive  per  cent  can  not  be  allowed  on  a  sum  actually  due,  in  the 
absence  of  written  evidence  of  an  agreement  to  pay  such. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


-J,  C.  Oilmore  and  8,  L.  Oilmore  for  Plaintiffs  and  Appellees : 

A  sale  of  separate  and  paraphernal  property  of  the  wife  acquired  during  marrla^, 
will  be  enforced  when  it  is  incontrovertibly  established  in  a  suit  against  the 
purchaser,  that  it  was  purchased  with  her  separate  and  paraphernal  funds,  of 
which  she  retained  the  administration  free  from  the  control  of  her  husband. 
The  purchaser  must  submit  to  this  proof  and  accept  the  title  if  unobjectionable. 
Bachino  vs.  Coste, 85  An.  570,  and  authorities  cited;  Sentamant  vs.  Scale, SS 
An.  e09. 

A  mortgage  creditor  of  the  husband  is  not  a  necessary  party  in  the  controyersy, 
but  when  an  absentee,  and  made  party  by  supplemental  petition,  and  repre- 
sented by  a  curator  ad  hoc,  will  be  concluded  as  to  any  interest  in  the  issue,  a 
An.  343;  Stockmeyer  vs.  Weidner,  82  An.  106,  etc. 

A  private  sale  of  succession  property  in  which  minors  and  majors  are  interested, 
under  the  provisions  of  Act  K  of  1878,  page  47,  will  be  upheld,  and  need  not  be 
preceded  by  a  formal  judgment  and  decree  provided  for  in  ordinary  partition 
proceedings.  Act  %  of  1878,  page  47;  R.  8.,  Sec.  9667;  Durand  vs.  Dubuclet,?! 
An.  155. 

The  purchaser  is  not  chargeable  with  the  subsequent  disposition  of  the  proceeds 
or  personal  rights  of  the  minors  against  their  tutor  growing  out  of  the  tutor- 
ship.   Sadler  xs.  Henderson,  85  An.  836;  Taylor's  Digest,  pages  517, 518. 

Buck,  DinkeUpiel  dt  Hart  for  Defendant  and  Appellant: 

a.  Property  belonging  to  minors,  as  a  rule,  can  only  be  sold  at  public  auction.  R. 
C.  C.  340-342. 

To  effect  a  partition  it  may  be  sold  at  private  sale.    Acts  of  1878, 47 ;  24  An.  155. 

^.  I*roperty  sold  to  effect  a  partition  can  only  be  sold  when  the  provisions  of  law 
regarding  partitions  are  strictly  complied  with,  and  when  there  is  a  formal 
Judgment  of  partition.  40  An.  571;  14  An.  33;  O.  B.  27,  folio  240. 
A  purchaser  of  real  estate,  from  a  married  woman,  can  not  be  compelled  to 
accept  title  thereto,  without  there  being  a  separation  of  property  between  tlie 
spouses,  where  the  community  owes  debts,  and  there  are  Judgments. recorded 
against  the  husband,  unless  the  creditors  of  the  husband  are  made  parties  to 
the  proceedings.    85  An.  570. 

An  absentee  can  not  be  brought  into  court  through  the  appointment  of  a  curator 
ad  hoct  except  in  certain  enumerated  cases,  among  which  the  one  above  men- 
tioned is  not  embraced.    35  An.  1184 ;  95  U.  8.  714. 


3. 


4. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.    The    plaintiff ,    a    married    woman,    with  the     au- 
thorization of  her  hpsbandy  sold  to  the  defendanta  piece  of  prop- 
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eriy,  of  which  he  refnaed  to  accept  the  title  tendered,  on  the  follow- 
ing gronndB : 

1.  That  the  property  haying  been  purchased  by  Mm.  Dnrraty 
toiDg  marriage,  although  bought  in  her  name  and  although  the  act 
tuUy  declaree  that  it  was  bought  with  her  separate  funds,  is  pre- 
mmed  to  be  community  property,  and  that  he  can  not  be  compelled 
to  take  the  title  until  that  presumption  is  judicially  rebutted. 

Oar  decision  in  Bachino  vs.  Ooste,  85  An.  570,  certainly*  imposes 
upon  the  married  woman,  in  such  case,  the  duty,  and  upon  the  pur- 
chaser from  her  the  right  to  require  her,  to  rebut  this  presumption, 
and  to  rebut  it  contradictorily  with  those  having  a  right  to  dispute 
her  title,  sach  as  the  forced  heirs  of  the  husband,  if  he  be  dead,  and 
hia  jndidal  mortgage  creditors. 

In  this  case,  a  certificate  of  mortgage  in  the  husband's  name  was 
prodnced,  showing  a  judicial  mortgage  for  a  large  amount,  recorded 
in  the  name  of  Leon  Hernandez,  who,  it  was  shown,  was  an  absentee 
raiding  in  France. 

Thereupon,  a  petition  was  filed  making  him  a  party,  and  appoint- 
ing a  curator  ad  hoc  to  represent  him,  who  appeared  and  filed  answer 
in  that  capacity  and  represented  him  on  the  trial. 

It  ia  not  disputed  that  the  proof  administered  by  Mrs.  Durruty 
clearly  and  conclusively  established  every  fact  essential  to  maintain 
the  paiaphemality  of  her  title  and  her  full  right  to  sell ;  but  defend- 
ant claims  that  the  judgment  to  that  effect  is  not  binding  on  Her- 
nandez, because  he  was  not  legally  made  a  party,  and  that  the  at- 
tempt to  make  liim  a  party  by  substituted  service  on  the  curator  ad 
Aoe,  was  not  "due  process  of  law." 

Beference  is  made  to  the  decision  of  this  court  in  Loughlin  vs.  Ice 
Company,  35  An.  1184,  and  to  the  decision  of  the  United  States  Su- 
preme Court  in  Pennoyer  vs.  Neff,  95  U.  S.  714,  and  sundry  other 


An  ezandnation  of  those  decisions  very  clearly  shows  that  this 
case  is  an  exception  to  the  general  role  formulated  therein,  which 
applies  only  to  actions  strictly  in  personam. 

Thus  Justice  field,  as  the  organ  of  the  court,  expressly  says: 
^^  Such  service  may  be  sufficient  in  cases  where  the  object  of  the 
act&ou  ia  to  reach  and  dispose  of  property  in  the  State,  or  of  some 
interest  therein,  by  enforcing  a  contract  or  a  lien  respecting  the 
Mme,  or  to  partition  it  among  different  owners,  or  when  the  public 
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is  a  party,  to  condemn  and  appropriate  it  for  a  public  purpose.  In 
other  words,  snch  service  may  answer  in  all  actions  whicb  are  Bub- 
stantially  proceedings  in  rem.  Bat  where  the  entire  object  of  the 
action  is  to  determine  the  personal  rights  and  obligations  of  the 
parties,  that  is,  where  the  suit  is  merely  in  personam,  const ruetive 
service  in  this  form  npon  a  non- resident  is  ineffectual  for  any 
purpose.*'     Pennoyer  vs.  Neff,  96  U.  S.  727. 

It  is  obvious,  in  this  case,  that  the  sole  object  of  the  proceeding, 
as  against  Hernandez,  is  to  define  the  status  of  this  property,  to 
determine  the  validity  of  his  apparent  lien  upon  it,  in  order  to 
enforce  a  contract  respecting  the  same.  He  can  not  be  reached  for 
personal  service,  and  unless  he  could  be  brought  in  by  snch  Bubsti- 
tuted  service,  his  mere  absence  would  have  the  effect  to  place  and 
to  keep  this  property  out  of  commerce.  We  therefore  hold  that  he 
was  validly  brought  into  court  through  service  on  the  curaf^or,  and 
will  be  concluded  by  the  judgment. 

The  character  and  responsibility  of  the  gentleman  appointed  aa 
curator  forbid  our  attaching  the  slightest  importance  to  the  sugges- 
tion that  he  has  neglected  any  duty  due  to  his  client.  Although  hie 
answer  was  filed  soon  after  his  appointment,  it  may  well  be  inferred 
that  he  had  communicated  with  the  absentee  and  was  advised  of  hia 
wishes,  without  which  he  would  not  have  so  acted;  and  in  every 
event,  he  is  amply  responsible. 

2.  Defendant  further  objects  to  the  validity  of  Mrs.  Durruty's 
title,  because  derived  in  part  from  minors  whose  title  was  divested 
by  proceedings  confiorming  to  the  requirements  of  law.  It  was  a 
private  sale  made  to  effect  a  partition  under  the  special  provisions  of 
Act  No.  26  of  1878.  We  have  critically  examined  the  proceedings 
and  find  them  to  conform  in  every  respect  with  the  requirements  of 
the  act. 

The  case  of  Succession  of  Dumestre,  40  An.  671,  did  not  involve 
proceedings  under  or  purporting  to  be  under  this  act,  and  has  no 
application  here. 

The  suggestion  of  defects  in  further  proceedings  in  course  of  the 
partition  after  the  sale  to  Mrs.  Durruty,  and  her  full  compliance  with 
the  terms  thereof,  brings  up  matters  with  which  neither  she  nor  de- 
fendant have  the  slightest  concern. 

We  consider  that  the  decree  of  the  court  properly  adjusts  the  rights 
of  the  parties  as  to  the  interest  on  the  price.     Defendant  was  not  in 
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I  default  for  non-payment  of  the  cash  portion  of  the  price  nntU  the  date 

I  of  the  judgment,  and  therefore  owes  interest  from  that  date  only. 

As  the  act  stipulated  7  per  cent,  as  the  rate  of  interest  on  de- 
ferred payments,  it  is  bnt  jnst  that  he  should  pay  that  rate  on  the 
cash  portion  from  the  date  of  his  default. 

Mrs.  Durmty  died  during  the  pendency  of  the  suit  and  her  heirs 
were  regularly  made  parties  in  her  stead;  but  by  oversight  the  judg- 
ment was  rendered  in  the  name  of  Mrs.  Durruty.  It  is  agreed  by  all 
parties  that  this  clerical  error  shall  be  corrected  in  our  decree. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  substituting  the  names  of  Louise  Marie  Dur- 
rufy  and  Marie  Ursule  Durruty  as  plaintiffs  in  the  judgment  for  that 
of  Mrs.  M.  C.  Durmty,  and  that  as  thus  amended  the  same  be  now 
affirmed  at  appellant's  costs. 


On  Application  for  Rehearing. 

Bbbmudbz,  C.  J.  The  defendant  complains  that  there  is  error  in 
the  judgment  herein  rendered  in  this :  j 

That  if  it  be  true  that  the  judgment  binds  Hernandez,  made  a  j 

party,  it  ought  to  show  that  fact  expressly. 
I  That  the  formalities  for  the  transfer  of  the  property,  as  required 

^y  law,  have  not  been  observed,  so  as  to  bind  the  minors,  from  whom 
it  in  part  derived. 

That  the  judgment  allows  seven  per  cent,  on  the  portion  of  the  price 
which  was  to  have  been  paid  cash,  while  it  could  allow  the  legal  in- 
terest only,  as  there  was  no  consent  to  pay  more. 

I 

The  ruling  in  Flower's  case,  23  How.  132,  has  no  bearing  in  the  in- 
stant case,  and  Hernandez  is  surely  bound  by  the  judgment  against 
him,  represented  by  a  curator  ad  hoc,  to  the  effect  that  his  judgment 
against  Durruty,  the  husband,  does  not  affect  the  property  of  Mrs. 
Durruty,  the  wife. 

The  District  Court,  however,  ought  to  have  made  a  decree  in  its 
judgment  affecting  Hernandez,  and,  as  it  has  not  done  so,  the  omis- 
rion  can  be  supplied  here.  Otherwise,  in  order  to  ascertain  what  the 
effect  of  the  judgmept  here  is,  it  would  be  necessary  to  consult  the 
nuons  which  do  not  form  part  of  the  decree. 
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II. 

We  held  that  the  formalities  for  the  Bale  of  the  property  of  minors 
at  private  eale  had  been  observed,  and  deemed  that  statement  suffi- 
cient to  determine  the  isBue  on  that  point. 

In  the  case  of  Boeeeh  vs.  Association,  decided  this  day,  in  which 
the  proceeding  was  a  kindred  one,  we  again  hold,  that  a  sale  of 
propertyf  of  which  minors  are  part  owners,  can  take  place  without 
being  preceded  by  a  formal  judgment,  as  is  provided  for  in  partition 
^uitfl  for  a  sale  at  public  auction. 

It  is  enough,  where  the  co -proprietors  agree,  that  the  family 
meeting  find  the  necessity  or  propriety  of  the  sale  advantageous  to 
the  minors,  and  that,  with  the  concurrence  of  the  tutor ^  the  court 
homologate  the  deliberations  and  order  the  sale,  for  the  price  fixed 
by  the  family  meeting. 

III. 

The  District  Court  erred  in  compelling  the  defendant  to  pay  Beven 
per  cent*  interest  on  the  cash  instalment.  In  the  absence  of  any 
written  evidence  of  an  agreement,  the  defendant  can  be  made  to 
pay  legal  interest  only.     R.  C.  C.  1940,  2924. 

It  is  therefore  ordered  that  our  previous  decree  herein  be  amended 
^o  ae  to  read  as  follows : 

It  IS  ordered  and  decreed  that  the  judgment  appealed  from  be 
amended  by  reducing  the  interest  on  the  cash  portion  from  seven  to 
five  per  cent. ,  and  by  declaring  that  the  judgment  of  Leon  Hernandez 
against  Jean  Honors  Durmty,  for  $18,750,  on  the  1st  of  June,  1S86, 
in  the  United  State©  Court,  does  not  affect  the  property  described  in 
the  petition  and  forming  the  object  of  this  suit;  and  that  thus 
amended,  the  judgment  appealed  from  be  affirmed  at  appellee's 
cost;  and  it  is  further  ordered  that  our  previous  decree  thus  modi- 
fied remain  undisturbed. 
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No.  10,667. 
Wadk  R*  Young,  for  usb,  etc.,  vb.  A.  M.  Upbhuh  et  als- 

A  c^izGD  of  tliG  dluto  Of  MiS9li»sippi,  having  instituted  a  suit,  in  the  ordinary 
form,  in  a  c Evil  court  In  the  State  of  Louisiana,  against  citizens  of  tbo  DJj^triet 
of  Columbiu,  Hverdtig  hpr  title  to  an  undivided  half  interest.  In  joint  owner- 
h^JilpwItli  defijinttatit^,  in  II  ct^rtuinsuit  and  judgment,  the  domic! I  of  whi<>b  i^ 
in  the  parish   whuro  the  mi  it  is  brought,  though  pending  on  u  wrtt  of  error 
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from  the  r  lilted  States  Sapreme  Court— Heid:  that  an  ezceptton  to  the  Jarla- 
diction  ot  the  court,  .mfione  penoruBt  tendered  by  a  curator  ad  hoe,  appointed  to 
represent  the  absentee  defendants,  is  not  good;  that  substituted  serrioe  of 
citation  is  effectual;  and  Judgment  rendered  thereon  will  bind  defendants  as 
to  the  property  to  be  specially  affected  thereby. 
1  In  such  suit.  Judgment  Is  CTldently  sought  as  a  means  of  reaching  such  prop- 
erty or  of  affecting  an  Interest  therein.  It  is,  therefore,  in  the  nature  of  an  ac* 
tion  is  rem,  In  so  far  as  it  purports  to  enforce  a  contract  in  reference  to  a  spe- 
olflo  interest  in  property  within  the  ultimate  Jurisdiction  and  control  of  the 
court  of  first  instance;  and  final  Judgment,  when  rendered,  will  be  binding  on 
the  non-resident  defendants,  within  and  without  the  State. 

APPEAL  from  the  Ninth  District  Court  for  the  Parish  of  Tensas. 
Ywngy  J. 


Wade  R,  Youngy  if»  propria  peraona. 
Eugh  TuUis,  Curator  ad  hoc 


The  opinion  of  the  court  was  delivered  by. 

Watkins,  J«  The  plaintiff,  claiming  to  be  the  owner  of  an  un- 
ittvided  one-half  interest  in  a  certain  judgment  rendered  by  this 
^out  on  appeal  from  the  parish  of  Tensas,  in  the  suit  entitled  Mrs. 
Annie  M.  Upshur  et  al.  vs.  Mrs.  Mary  E.  Briscoe  et  al.,  by  purchase 
txom  the  plaintiffs  therein,  who  are  citizens  of  the  District  of  Colum- 
bia, and  which  is  still  pending  on  writ  of  error  in  the  United  States 
fiapieme  Court,  complains: 

1.  That  in  the  notarial  act  of  transfer  said  plaintiffs,  as  transferrers, 
boand  themselves  not  to  interfere  with  her  as  the  transferee  of  an 
interest  therein,  in  the  conduct  and  management  of  said  suit,  in  any 
nsnner;  2.  th^t  said  vendors  and  transferrers  refuse  to  execute 
and  comply  with  their  agreement  and  disavow  their  title  so  made, 
and  contrary  to  their  obligation,  are  attempting  to  effect  a  compro- 
mise of  the  matters  in  litigation,  in  violation  thereof  and  to  her  great 
in^ny*  Therefore  she  instituted  suit  in  the  parish  of  Tensas  and 
prays  for  a  judicial  recognition  and  enforcement  of  said  contract  of 
aale  and  her  ownership  of  one  undivided  half  interest  in  said  judg- 
ment 

The  defendants  being  absentees  in  the  sense  of  R.  C.  C.  8556,  No.  3, 
the  court  granted  an  order  appointing  for  them  a  curator  <id  Aoc, 
m  porsuance  of  the  provisions  of  Article  56  and  corresponding  pro- 
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visions  of  the  Code  of  Practice,  upon  whom  sabstitated  Bervice  of 
citation  was  made.  The  curator  excepted  to  the  jurisdiction  of  the 
court  ratione  peraonsBj  on  the  ground  that  defendants  have  not  been 
cited  personally,  and  have  not  been  brought  into  court  by  any  pro- 
cess of  the  court  issuing  against  property  of  theirs  within  ita  juiis- 
diction. 

This  exception  was  sustained,  the  suit  dismissed  and  the  pl&intlff 
has  appealed. 

The  question  is  whether  this  proceeding  constitutes  judicial  pro- 
cess within  the  meaning  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  The  leading  case  is  Pennoyer  ve,  Neff,  95  U* 
S.  730.  In  that  case  the  Supreme  Court  announced  the  governing 
principle  to  be  that  substituted  service  of  citation  **  is  effectual  only 
when,  in  connection  with  process  against  the  person  for  commencing 
the  action,  property  in  that  State  is  brought  under  the  control  of  the 
court  and  subjected  to  its  disposition  by  process  adapted  to  that  pur- 
pose, or  when  the  judgment  is  sought  as  a  means  of  reaching  auch 
property,  or  (of)  affecting  some  interest  therein;  in  other  word8| 
when  the  action  is  in  the  nature  of  a  proceeding  in  rem.^*     Page  733. 

Then  proceeding  to  specify  what,  in  that  sense,  a  proceeding  in 
rem  is  considered  to  be,  the  court  say:  <^  It  is  true  that,  in  a  strict 
sense,  a  proceeding  in  rem  is  one  taken  directly  against  property^  and 
has  for  its  object  the  disposition  of  the  property,  without  reference 
to  the  title  of  individual  claimants;  but,  in  a  larger  and  more  gen- 
eral sense,  the  terms  are  applied  to  actions  between  parties,  when 
the  direct  object  is  to  reach  and  dispose  of  property  owned  by  them, 
or  of  some  interest  therein.  Such  are  cases  commenced  by  attach- 
ment against  the  property  of  debtors,  or  instituted  to  partition  real 
estate,  foreclose  a  mortgage,  or  enforce  a  lien.  So  far  aa  they  affect 
property  in  the  State,  they  are  substantially  proceedings  in  rem,  in 
the  broader  sense  we  have  mentioned." 

As  preparatory  to  the  utterance  just  quoted,  the  court  said  i 

'^  Such  service  may,  also,  be  sufficient  in  cases  where  the  object 
of  the  action  is  to  reach  and  dispose  of  property  in  the  State ^  or 
of  some  interest  therein,  by  enforcing  a  contract,  or  a  lien  respect- 
ing the  same,  or  to  partition  it  among  different  owners,  etc.  In 
other  words,  such  service  may  answer  in  all  actions  whieh  are  sub- 
stantially proceeding^  in  rem.  But  when  the  entire  object  of  the 
action  is  to  determine  the  personal  rights  and  obligations  of  the 
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defendants,  that  is,  when  the    salt  is  merely  in  personam,  con- 
stractive  service  is  sufficient  for  any  pnrpose."     P.  827. 

Within  the  ^'larger  and  more  general  sense,"  in  which  the  conrt 
treated  actions  in  rem,  we  think  this  action  comes  clearly. 

It  Ib  not  an  action  in  personam.  Its  object  is  to  obtain  judicial 
recognition  and  enforcement  of  a  specific  interest  in  tangible  prop- 
erty sitoated  in  the  parish  of  Tensas,  in  this  State.  The  defendants 
are  averred  to  be  the  plaintiff's  vendors  and  joint  owners  of  the 
property  in  question,  and  she  complains  that  they  are  about  to  dis- 
pose of  same  to  her  prejudice,  and  in  direct  violation  of  their  contract. 
Evidently,  judgment  is  sought  for  the  purpose  of  reaching  the 
property  in  question,  or  of  afPecting  an  interest  therein,  by  enforcing 
a  contract  respecting  same,  within  the  meaning  of  that  opinion. 
This  appears  conclusive  in  the  light  of  the  concluding  part  of  it,  in 
which  the  court  was  careful  enough  to  announce,  that  it  was  not  their 
intention  to  say  ^'that  a  State  may  not  rc%uire  a  non-resident  enter- 
ing into  a  partnership  or  association  within  its  limits,  or  making  con- 
tracts enforceable  there,  to  appoint  an  agent  or  representative  in  the 
State,  to  receive  service  of  process  and  notice  in  legal  proceedings, 
institated  with  respect  to  such  partnership,  association  or  contracts ; 
*  *  *  and  that  judgments  rendered  upon  such  service  may  not 
be  binding  upon  the  non-residents,  both  within  and  without  the 
State." 

On  the  face  of  plaintiif' s  petition  it  appears  that  by  virtue  of  de- 
fendant's sale  to  her  of  an  interest  in  a  judgment,  they  became  joint 
owners  thereof,  and  that  their  contract  is  enforceable  in  the  courts  of 
this  State  quoad  that  property. 

Laugfalin  vs.  Ice  Company,  85  An.  1186,  is  not  a  similar  ease.  In 
that  case  we  held  that  substituted  service  of  citation  was  insufficient 
for  the  purpose  of  subjecting  a  foreign  corporation,  unrepresented 
by  an  agent  in  this  State,  to  a  personal  action  sounding  in  damages 
upon  the  simple  averment  that  it  owned  property  in  this  State.  In 
that  view  we  are  still  firm,  and  deem  it  perfectly  consistent  with  the 
jorisprndence  of  this  court,  as  expounded  by  our  predecessors;  and 
that  the  jurisprudence  is  consistent  with  the  principles  of  Pennoyer 
▼B.Neff. 

Dopay  vs.  Hunt,  2  An.  268,  was  an  action  for  the  recovery  of  slaves^ 
or  their  value,  against  two  defendants ;  one  a  citizen  of  Mississippi, 
the  other  of  Louisiana.    The  former  was  cited  through  a  curator  ad 


366 


SUPREME  COURT  OP  LOUISIANA. 


C.  H.  Starns  el  al.  T8.  Lavina  A.  Hadnot  et  als. 


ilffll 


,F^ 


Iioc  and  he  excepted  on  the  grounds  assigned  here,  and  the  court  said : 

<<  If  the  absentee  leaves  his  property  without  an  administrator  or 
agent;  if  it  be  attached  at  the  suit  of  a  creditor;  or,  if  an  absentee 
becomes  a  necessary  party  to  a  suit  between  other  persons  lawfully 
in  court,  in  furtherance  of  justice,  the  law  authorizes  a  curator  to 
be  appointed  to  represent  him.  There  is  something  on  which  the 
jurisdiction  of  the  court  is  based,  and  the  judgment  rendered 
would  be  within  the  recognized  and  ordinary  prerogatives  of  the 
judicial  power." 

The  principles  stated  in  that  case  were  substantiaUy  followed  in 
many  subsequent  opinions,  and  notably  in  Peterson  vs.  McRae,  3  An. 
101 ;  Jelks  vs.  Smith,  5  An.  674 ;  Ackley  vs.  Lyons,  6  An.  648 ;  Fergu- 
son vs.  Thomas,  6  An.  218;  Prindle  vs.  Williams,  9  An.  34;  Stephens 
vs.  Graves,  9  An.  239. 

But  in  Field  vs.  Newspaper  Company,  19  An.  36,  a  departure  was 
taken,  the  principles  announced  in  the  quoted  cases  being  recognized, 
but  misapplied  to  a  strictly  personal  action.  In  the  more  recent 
cases  of  O'Hara  vs.  Booth,  29  An.  817;  Morris  vs.  Bienvenue^30  An. 
878,  and  Fly  vs.  Noble,  87  An.  669,  those  earlier  cases  were  followed, 
and  they  are  ih  keeping  with  Pennoyer  vs.  NefF,  to  which  our  juris- 
prudence has  been  conformed.  McKenzie  vs.  Bacon,  38  An.  764; 
Laughlin  vs.  Ice  Company,  35  An.  1184 ;  Heirs  of  McGehee  vs.  Mc- 
Gehee,  41  An.  667;  Durruty  vs.  Musacchia,  42  An. . 

Our  conclusion  is,  that  the  case  stated  is  one  in  which  substituted 
service  of  citation  is  effectual,  and  that  a  judgment  pronounced 
thereon  contradictorily  with  the  curator  ad  hoc  will  bind  the  ab- 
sentee defendant  quoad  the  property  in  controversy,  and  that  the 
judge  a  quo  incorrectly  sustained  the  curator's  exception,  and  dis- 
missed the  plaintiff's  suit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  the  suit  be  reinstated,  and  the  cause  remanded  for  further  pro« 
ceedings  according  to  law  and  the  views  herein  expressed. 


No.  10,668. 
C.  H.  Starns  bt  al.  vs.  Lavinia  A.  Hadnot  bt  als. 

Under  Act  No.  102  of  1868,  providiDg  tor  the  establishment  of  destroyed  records  fn 
the  court  house  at  Alexandria  In  Rapides  parish,  the  record  and  Judgment  in 
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the  suit  has  the  force  and  effect  ot  the  original  record  destroyed  and  is  the  best 
eyidenec  of  Its  contents. 
A  Jndgment  rendered  by  a  court  of  competent  Jurisdiction  where  the  proper 
parties  have  been  cited  must  hare  full  force  and  effect  until  set  aside  by  a 
direct  action.    It  can  not  be  attacked  collaterally. 

APPEAL  from  the  Twelfth  District  Court  for  the  Parish  of  Grant. 
Coco^  J. 


K.  /.  Bovmian  for  Plaintiffs  and  Appellants. 


White  &  Thornton  tot  Defendants  and  Appellees : 

"In  relation  to  property,  the  law  only  regulates  the  conjugal  association  in  default 
of  particular  agreements,  which  the  parties  are  at  liberty  to  stipulate  as  they 
please,  proTided  they  be  not  contrary  to  good  morals  and  under  the  modifica- 
tions hereafter  prescribed."    C.  <J.,  Art.  2326. 

^'frery  matrimonial  agreement  must  be  made  by  an  act  before  a  notary  and  two 
witnesses."    G.  C,  Art.  2328. 

" ETsry  matrimonial  agreement  can  be  altered  by  the  husband  and  wife  Jointly 
before  the  celebration  of  marriage;  but  It  can  not  be  altered  after  the  celebra- 
tion."   C.  C,  Art.  2329. 

The  partnership  or  community  of  acquets  or  gains  needs  not  to  be  stipulated;  it 
exists  by  operation  of  law  in  all  cases  where  there  is  no  stipulation  to  the 
contrary." 

"But  the  parties  may  modify  or  limit  it;  they  may  even  agree  that  it  shall  not 
exist."    C.  C.  2382. 

hi  the  case  of  Hanleyvs.  Drumm,  this  court  said:  "But  it  Is  said  the  parties  by 
their  subsequent  acts  and  conduct  have  shown  that  it  was  not  their  intention 
tomake  this  fiOOO  community  property.  The  answer  to  this  is,  that  marriage 
contracts  can  not  be  changed  or  altered  after  marriage,  even  by  formal  agree- 
ment, much  less  by  indirection,  by  acts  and  declarations.*'    31  An.  110,  ill. 

**It  was  contended  that,  notwithstanding  the  stipulations  to  the  contrary,  dona- 
tions may  be  nuide  to  the  wife  which  will  be  her  separate  property." 

*' We  do  not  consider  the  question  whether,  notwithstanding  the  stipulation  to  the 
contrary  in  the  marriage  contract,  the  wife  may  receive  donations  which  will 
be  her  separate  property  before  us.  Such  a  stipulation  may  have  been  a  condi- 
tion precedent  to  the  marriage."    Desobry  et  als.  vs.  Schlater  et  als.,  25  An.  429. 

That  case  arose  under  the  following  stipulations  in  the  marriage  contract: 
"  Article  3.  The  parties  to  this  contract  •  ♦  ♦  covenant  and  agree  that  all  the 
property  brought  by  them  in  marriage  or  which  may  fall  to  them  or  either  of 
them  by  succession  or  donations  during  the  marriage,  shall  be  held  by  them  in 
common,  on  a  title  similar  to  that  of  acquets  and  gains."  *  *  *  25  An.  426 ;  Ed- 
wards vs.  Edwards.  25  An.  201 ;  Barrow  vs.  Stevens,  27  An.  343 ;  Fabre  vs.  Sparks, 
12B.  31;  Succession  Mossy,  4  An.  837;  Succession  Coco,  32  An.  325. 
**  When  the  paraphernal  property  Is  administered  by  the  husband,  or  by  him  and 
the  wife  indifferently,  the  fruits  of  this  property,  whether  natural,  civil  or  the 
result  of  labor,  belong  to  the  conjugal  partnership,  if  there  exist  a  community 
of  gains.    If  there  do  not,  each  party  enjoys  as  he  chooses,  that  which  comes  to 
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his  hand ;  but  the  fruits  and  revenues  which  are  existing  at  the  dissolution  of 
the  marriage  belong  to  the  owner  of  the  thing  which  produced  them."  C.  C, 
Art.  2386. 

Under  Sec.  4  "  of  the  Clause  of  Separation  of  Property,"  our  Civil  Code  expressly 
provides  that  the  married  persons  may  stipulate  that  there  shall  be  no  partner- 
ship or  community  between  them.  And  in  that  case  it  declares  that  the  wife 
preserves  the  entire  administration  of  her  property  and  the  free  enjoyment  of 
her  revenues,  and  also: 

*♦  When  the  wife,  who  is  separate  in  property,  has  left  the  enjoyment  of  her  prop- 
erty to  her  husband  without  any  procuration,  he  is  not  answerable  for  the 
fruits  until  a  demand  of  them  be  made  by  his  wife,  or  if  it  is  not  made,  until 
the  dissolution  of  the  marriage.  He  is  not  accountable  for  the  fruits  which 
have  been  previously  consumed-"  C.  C,  Art.  2.896;  C.  C.Arts.  2392,  2393,2394. 
2395. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  partition  the  community  alleged  to 
have  existed  between  Martha  E.  Lewis  and  her  husband,  A.  G.  Lewis. 

They  had  been  previously  married,  and  Mrs.  Lewis  had  children 
by  her  former  marriage.     Both  had  property  when  married. 

The  plaintiffs  are  the  children  of  the  first  marriage;  the  defend- 
ants are  the  children  of  Mr.  and  Mrs.  A.  G.  Lewis. 

The  defendants  excepted'  to  the  demand  of  plaintiff  upon  the 
ground  that  there  was  a  marriage  contract  entered  into  before  the 
marriage  between  Lewis  and  Mrs.  Starns,  which  provided  that  there 
should  be  no  community  of  aquets  and  gains,  and  for  the  additional 
reason  that  Mrs.  Lewis  had  before  her  death  portioned  all  her  prop- 
erty among  her  chUdren  by  both  marriages. 

The  exception  was  referred  to  the  merits  to  stand  as  an  answer. 
By  agreement  the  issue  is  to  be  confined  to  the  question  of  the  right 
of  plaintiffs  to  a  partition  which  involves  the  fact  whether  ox 
not  there  was  a  marriage  contract  which  stipulated  there  should 
be  no  community  between  the  spouses. 

There  was  judgment  in  favor  of  defendants,  from  which  plaintifffi 
appealed. 

To  prove  the  marriage  contract  the  defendants  offered  in  evidence 
the  record  and  judgment  in  suit  No.  1426  of  the  District  Court  oi 
the  parish  of  Rapides,  entitled  Martha  E.  Starns  vs.  Alfred  C.  Lewis, 
her  husband,  which  revived  the  marriage  contract  between  her  and 
her  husband. 

The  marriage  contract  had  been  passed  before  Le  Gros,  a  notary 
public  for  the  parish  of  Rapides,  and  had  been  by  him  deposited  and 
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recorded  in  the  recorder's  office  of  that  parish.     The  original  was  so 
deposited  and  recorded. 

The  suit  of  Mrs,  Starns  vs.  Her  Husband,  Lewis,  was  brought  in 
pursuance  of  Act  No.  102  of  1868,  providing  for  the  revival  of 
destroyed  records  by  the  burning  of  the  court  house  in  Rapides 
parish  in  May,  1864,  by  the  Federal  troops,  when  they  set  fire  to  and 
destroyed  the  town  of  Alexandria. 

Sec.  2  of  said  act  is  as  follows:     *     *     *     ^'That  hereafter  any 

person  desiring  to  establish  any  deed,  bond,   mortgage,  judgment, 

or  any  writing  whatsoever,  which  was  of  record  or  deposited  in  any 

office  in  said  parish  and  destroyed  by  the  burning  of  the  court  house 

in  May,  1864,  may  have  the  same  established  by  applying  to  the 

judge  of   the   district  by  petition,   setting  forth  the   contents   and 

description  of  the  deed,  bond,  mortgage,  judgment,  or  any  writing 

whatsoever,  which  he,  she  or  they  may  wish  to  establish,  with   as 

much  specific  certainty  as  possible,  which'  petition  must  be  served 

on  the  maker,  or  other  party  or  parties  in  interest  of  the  said  maker 

or  other  party   or    parties    in  interest  residing  in  the   parish  of 

Rapides."     *     ♦     * 

The  act  (Sec.  3)  requires  the  judge  to  render  judgment  establih- 
ing  or  not  such  deed,  etc.,  as  the  evidence  proves  to  have  existed. 

The  recorder's  office  was  in  the  court  house  and  the  records  of  the 
office  were  destroyed. 

The  plaintiffs  objected  to  the  introduction  of  this  record  and 
judgment,  "on  the  ground  that  it  is  not  the  best  evidence  and  no 
baas  had  been  established  for  its  offer.''  The  record  is  the  best 
evidence  of  its  contents.  The  act  referred  to  authorized  the  suit  to 
establish  the  existence  of  a  lost  or  destroyed  record,  and  the  judg- 
ment reviving  and  establishing  the  same  has  the  same  effect  as  the 
original  writing  which  was  destroyed. 

The  plaintiffs  object  also  to  the  suit,  because  Lewis,  the  defendant 
acknowledged  service  and  confessed  the  facts.  He  had,  under  the 
*ct,  no  other  alternative.  In  proceedings  to  establish  the  destroyed 
'ccord,  the  defendant  is  required  to  admit  the  facts,  or  to  deny 
ttem  under  oath. 

This  judgment  is  not  impeached  for  any  reason  that  would  render 
rt  an  absolute  nullity.     It  must  have  full  force  and  effect  until  set 
a«ide  in  a  direct  action.    The  judgment  was  rendered  by  a  court  of 
24 
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competent  jurisdiction  and  the  proper  parties  were  duly  cited.  It 
can  not  be  attacked  collaterally.     30  An.  047. 

There  is  a  large  amount  of  testimony  introduced  and  objected  to 
by  both  parties  to  establish  or  deny  the  existence  of  the  marriage 
contract.  But  we  deem  it  unnecessary  to  review  it  and  go  beyond  the 
record  in  the  suit  of  Starns  vs.  Lewis,  husband. 

The  judgment  in  the  case  established  the  existence  of  the  marriage 
contract,  and  the  stipulation  therein  that  there  should  not  be  a  com- 
munity between  the  spouses. 

The  judgment  appealed  from  is  therefore  affirmed. 


42      37(1 
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No.   10,600 

The  Exposition  Railway  and  Improvement  Company  vs.  Canal 

Street  Exposition    Railway  Company. 

Joseph  L.  Harris,  Garnishee. 

^'ubM  ribfirt  for  stock  of  an  iiicori>oiato(l  company,  whoHc  capital  ia  fixed  at  a  cer- 
tain yum,  whose  shares  arc  limited  to  a  certain  number,  and  whose  charter 
provides  that  payment  shall  be  made  as  may  be  determined  by  the  Board  of 
Directors,  cannot  be  compelled  to  pay  until  the  whole  capital  has  been  sub- 
scribed for  and  the  l$oard  has  called  for  jpayment,  unless  it  Is  shown  that,  by 
their  acts,  they  have  m  aived  their  rij^hts,  in  those  regrards. 

A  jud^rment  creditor  issuing  «'xecution  and  seizing  i"  the  hands  of  a  garnishee,  can 
not  chami)ion  and  exercise  against  him  any  claim  which  the  defendant  could 
not  leirally  have  urged. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     Ellis,  J, 


W,  S.  Benedict  and  Frank  N.  Butler  for  Plaintiff  in  Rule  and  Ap- 
pellant. 


T.  J.  Semmea  <fr  Legendre  for  Defendant  and  Appellee : 

A  i)ai)er  given  in  escrow  does  not  becom*;  binding  until  conditions  are  fulfilled, 
rook,  St<»ckholders.  Sects.  71 ;  81   Pa.  81 :  .^4  111.  8(i;  15  Ohio  St.  328;  101  111.57;  11 

111.  •«;. 

Intil  a  subscriber  is  accei)ted  by  the  company  he  is  not  a  stockholder.    1  Mo- 

rawetz  Corp.,  Sec.  W. 

If  charter  fixes  amount  of  capital  and  does  not  i>rovide  that  company  may 

commence  l)usiness  with  less  than  the  whole  capital  subscribed,  no  stockholder 

is  liable  to  pay.  in  case  the  company  niakes  contracts  before  the  entire  eaj^ltal 

is  -subscribed.  H7  N.\.  jMN;  i  MorawetzCor]).,  Sees.  187.  l8H:(ireen'8  Hrice,  106  (n.)  :6 

Kiig.  and  Am.  Corp.  Cases,  4s.?:  lo  La.  7ri  and  1S<;;  12  La.  s7. 
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The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  dismissing  a 
rule  traversing  the  answers  of  a  garnishee  and  releasing  the  latter 
from  liability. 

The  plaintiff,  having  obtained  a  judgment  for  $12,500  against  the 
defendant  company,  issued  execution  and  under  it  gamisheed  Joseph 
L  Harris,  propounding  interrogatories  on  facts  and  articles. 

In  his  answer  to  the  fourth  interrogatory,  the  object  of  which  was 
to  ascertain  from  him  the  amount  of  his  subscription  for  shares  of 
stock  in  the  defendant  company  and]  how  much  he  had  paid  for 
them,  the  garnishee  says  that  he  never  subscribed  for  the  stock  of 
the  company,  nor  took  any  shares  there'n ;  that  it  is  true  he  signed  a 
paper  purporting\to  be  an  agreement  to  subscribe  for  stock ;  said 
paper  was  presented  to  him  for  signature  by  Mr.  Minnegerode,  but 
it  was  distinctly  agreed  and  understood  at  the  time  this  respondent 
signed  the  paper,  that  said  paper  was  not  to  be  delivered  to  the  defend- 
dnty  nor  was  it  to  become  an  operative  agreement  to  take  stock  in  the 
defendant  company,  unlesa  and  until  other  persons  should  subscribe 
the  same  on  a  similar  paper,  so  as  to  make  the  subscription  to  the 
enterprise  a  subscription  for  $40,000  ;^to  be  paid  in  cash,  and  also 
ttntew  and  until  a  contract  should  be  entered  into  with  Rogers,  Bal- 
lentine  &  Co.,  responsible  contractors,  to  build  the  road,  and  take  in 
part  payment  $25,000  in  stock  of  the  company,  which  amount  of 
stock,  with  the  cash  subscription,  would  make  up  the  total  amount  of 
the  capital  stock  fixed  by  the  charter,  to- wit:  $65,000. 

The  respondent  says  that  the  conditions  above  mentioned  were 
never  fulfilled,  and  on  the  4th  of  December,  1884,  Mr.  Minnegerode, 
by  letter  of  that  date  addressed  to  this  respondent,  informed  him 
that  he  was  at  liberty  to  rescind  his  subscription,  which  this  respond- 
ent did  by  letter  of  the  8th  of  December,  1884,  a  copy  of  which  is 
annexed.  And  this  respondent  not  only  never  participated  in  the 
affairs  of  the  defendant  company,  but  was  really  ignorant  that  it  had 
organized  or  done  any  business  under  its  charter. 

The  respondent  says  that  the  capital  of  the  company  was  fixed  by 
the  charter  at  $65,000,  and  that  in  law  it  had  no  power  to  commence 
operations,  or  to  bind  by  its  acts  any  subscriber  for  stock,  until  and 
unless  the  whole  amount  of  the  capital  stock  had  been  subscribed, 
and  this  respondent  avers  that,  at  no  time,  was  one-third  of  the  cap- 
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ital  stock  of  the  defendant  company  taken  or  subscribed  for,  con- 
ditionally or  otberwlse. 

The  letter  referred  to  in  the  answer  is  aB  follows: 

New  Orleans,  December  8,  1884. 

C.  Minnegerode,  Jr.^  Esq.,  Dear  Sir:  On  my  return,  after  a  s^hort 
absence  from  the  city,  I  found  your  favor  of  4th  inst.,  and  in  reply 
beg  to  say  that  besides  yorr  own  identification  with  the  euterpriiie 
you  have  on  hand,  I  wasmainly  induced  to  subscribe  to  same  owing 
to  Mr.  Rogers'  connection  with  the  undertaking;  therefore,  in  view 
of  his  withdrawal,  coupled  with  the  misfortune  of  yesterday' w  news- 
papers publishing  the  failure  of  the  concern,  together  with  the  fa4t 
of  so  short  a  time  remaining  in  which  to  put  the  work  through,  I  l>eg 
to  accept  your  offer,  and  accordingly  to  cancel  my  subscription  to  the 
stock  of  your  company,  and  remain,  etc.,  J.  L.  Hajiris 

The  charter  of  the  company  is  dated  19th  November,  1884,  and  re- 
corded  20th  of  that  month.     Article  9  is  as  follow- s: 

'*  The  capital  stock  of  the  said  association  is  hereby  fixed  at  •*(*.'*, fm*^ 
divided  into  hW)  shares  of  ^100  each.  All  stock  subscribed  shall  be 
paid  for  at  such  time  and  on  such  terms  as  the  Board  of  Directors 
may  determine,  provided  that  all  such  stock  subscribed  shall  be  ftdly 
paid  for  by  the  1st  of  February,  1885.'* 

The  subscription  paper  signed  by  Harris  is  as  follows : 

We,  the  undersigned,  hereby  agree  to  subscribe  the  amounts  set 
opposite  our  names  to  the  capital  stock  of  the  Canal  Street  and  Ex- 
position Railway  Company — 25  per  cent,  to  be  paid  in  caah  and  the 
balance  in  three  instalments  of  26  per  cent,  each,  at  intervals  of  ten 
days  each  after  first  payment. 

J.  L.  Lyons,  25  shares 

Samuel  H.  Kennedy,  25  shares         .... 

Warder  Gumming,  10  shares 

J.  L.  Harris,  2i)  shares  .  -  .         -  . 

New  Orleans  Railway  Supply  Company,  by  John  C.  Febiger, 

10  shares 1,000  00 

John  C.  Febiger,   10  shares 1,000  00 

From  that  list  it  appears  that  the  number  of  shares  which  the  par- 
ties who  signed  it  agreed  to  subscribe  for,  was  106,  of  the  value  of 
$10,600. 

There  is  nothing  to  show  that  the  party  who  presented  the  paper 
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for  signature  had  any  authority  from  the  company  to  solicit  sub- 
scriptions; that  the  paper  ever  was  delivered  to  the  company;  that 
the  subscriptions  were  -accepted  by  the  company;  that  the 
company  was  authorized  to  proceed  to  business  and  levy  assess- 
ments upon  a  partial  filling  up  of  its  capital  and  before  its  entire 
Btock  was  taken  up ;  that  the  Board  of  Directors  ever  determined  to 
call  for  any  payment  of  the  stock  subscribed  for ;  that  the  garnishee 
i  has  ever  done  any  act,  from  which  it  can  be  inferred  that  he  has 
waived  his  right  to  insist  upon  the  fulfilment  of  those  conditions 
precedent. 

If  the  party  w^ho  presented  the  list  for  subscriptions  represented 
the  company,  then,  what  passed  between  him  and  the  garnishee  and 
which  is  stated  in  the  uncontradicted  answer  to  the  interrogatories 
and  verified  by  proof,  is  binding  on  the  company,  as  the  whole  con- 
stitutes one  and  the  same  transaction.  If  so  binding,  the  company 
would  have  no  recourse  against  the'gamishee,  as  a  subscriber,  and 
that  which  it  could  not  do,  the  plaintiff  in  writ,  who  stands  in  its  shoes, 
can  not  urge.  The  answer,  which  can  not  be  divided,  justifies  an  ex- 
oneration   C.  P.  366. 

The  quoted  article  of  the  charter,  coupled  with  the  caption  of  the 
subscription  list  which  followed  it,  irresistibly  forces  the  conclusion 
that  it  never  entered  the  mind  of  the  subscribers  to  pay  until  the  en- 
tire stock  had  been  taken  and  until  the  directors  had  called  for  pay- 
ment.   The  contingencies  not  happening,  no  liability  is  incurred. 

As  was  quite  well  said  in^^Stoneham  Branch  R.  R.  Co.  vs.  Gould, 
2  Gray,  277,  Mass. : 

"  It  is  a  rule  of  law,  too  well  established  to  be  now  questioned, 
that,  when  the  capital  stock  and  the  number  of  shares  are  fixed  by 
the  act  of  incorporation  *  *  *  no  assessment  can  be  lawfully 
made  on  the  shares  of  any  subscriber  until  the  whole  number  of 
shares  has  been  taken.  This  is  no  arbitrary  rule.  It  is  founded  upon 
a  plain  dictate  of  justice  and  the  strict  principles  regulating  the  ob- 
ligations of  contract." 

In  Littleton,  Manufac.,  vs.  Parker,  14  N.  H.  543;  Oldtown  &  L.  R. 
R.  Co.  vs.  Veazie,  39  Me.  571;  Sandford  vs.  Handy,  25  Wend.  476, 
and  numerous  other  cases,  it  was  likewise  held,  that  the  entire  stock 
must  have  been  taken  |before  the  subscriptions  can  be  binding,  or 
any  legal  assessments  made.  Also  Morawetz  on  Corp.,  Nos.  137,  138, 
and  notes. 
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In  a  recent  case,  in  which  a  kindred  question  was  elaborately 
and  thoroughly  investigated,  all  the  authorities  having  a  bearing 
upon  it  having  been  critically  examined,  the  New  York  Court  of  Ap- 
peals held  in  the  same  manner.     Bray  vs.  Farwell,  81  N.  Y.  600,  615. 

Judgment  affirmed. 
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No.  10,474. 
Salvador  Oteri  vs.  C.  H.  Parker,  State  Tax  Collector. 

Tl>e  eliarfi^e  by  a  tux  ilel)t<»r  that  the  a>sess!nent  <»f  property  situated  in  the  City  of 
New  Orleans,  is  ille^iil.  »"!•  and  void,  heeauxe  it  was  ma<lo  by  a  single  awses^or. 
without  the  aet ion  or eoneurreiH-e  of  a  majority  t>f  tin?  Hoard  of  Assessors,  a < 
tlie  hiw  requires,  does  not  involve  a  mere  matter  of  form,  whieh  must  be  in 
voked  durinjr  tlie  time  or  limitation  i>rescribed  by  law,  and  it  inv(dves  a  radi 
eal  defeet  whieh  may  be  urj^ed  or  srt  ui)  whenever  an  effort  is  made  to  eolbct 
the  tax  based  on  sueh  an  assessment. 

Jiut  if  the  reeord  shows  that  the  tax  rolls  hav<'  been  deposited  in  the  oIHe*-  wlnre 
the  reeords  of  the  parish  air  kei»t,  the  aissessment  w  ill  be  presunied  to  h:»\i- 
l)i'en  eorri'etly  made,  and  the  burden  of  proof  is  on  the  tax  debtor  to  makr  up 
liis  eharjfe  of  illej^ality. 

The  eharjj:e>  of  illej^ality  of  an  assesisment  on  the  ;^rounds  that  the  assessor  faib-d 
to  visit  or  examine  the  proin'rty  assessed;  that  the  assessment  rolls  had  not 
been  legally  authentieated ;  that  some  of  the  i)roi)erty  was  not  the  tax  debtor-" 
(ixelusively,  but  that  it  was  owned  1)y  him  jointly  w  ith  others,  do  not  involM* 
radieal  defeets,  but  simply  matters  of  form,  whieh  should  1»e  judicially  invokt-d 
iM'fon*  the  1st  of  Novendn-r  of  the  year  in  whieh  the  respective  assissmtnt". 
>vere  mad<*. 

,\rt.  'n\  of  tin*  Constitution  whieh  jjrovidt's  that  "  taxrs  (»n  mova1d«'  property  shall 
be  <-olb'el«'d  in  the  year  in  w  hieh  the  assessment  is  made,''  ean  not  b<' const  rmd 
as  implying  a  prohibition  from  attempting;  to  collect  such  taxes  during  the  r<.)i- 
lowin^r,  or  in  a  subsequent,  year. 

riic  failure  to  c(dlect  such  taxes  in  the  year  in  »  hieh  th<'  assessnient  is  made,  dtus 
not  opi-rate  a  remission  ot  the  same. 

^  ess«ls   are  subjirct  to  State  taxation  like  any  other  properly:  and  a>  such  are  li;i 
ble  to  sei/.uie  for  taxes  levied  and  due  thereon. 

\  tax  <-olleetor  has  no  authority  in  law  to  seize  for  taxes  ])ror»erty  other  thun_thal 
which  was  assessed  w  itluait  llrst  c«»mplyinj^  with  the  provisions  of  Sec.  .".4  oi 
Act  No.  s.-,  of  ISHS.     V,  i>t  A.  Meyer  vs  Tax  Colleetor.  41  An.  44o,  athinied. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
r\     Rightor,  J. 


Gurley  &  Mellcn  for  Plaintiff  and  Appellant. 


Walter  H,  Rogers,  Attorney  General,  and  Wynne  Rogers.  Attorney 
for  Tax  Collector,  for  Defendant  and  Appellee. 
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The  opinion  of  the  court  was  delivered  by 

PocHi,  J.  Plaintiff  resists  the  payment  of  State  taxes  levied 
agMDst  his  property  for  the  years  1884,  1886,  1886,  1887  and  1888, 
amounting  with  interests  and  costs  to  the  total  sum  of  $3604.60. 

For  the  enforcement  of  said  taxes  the  defendant  tax  collector  had 
seized,  and  was  proceeding  to  advertise  for  sale,  certain  property  of 
pontiff,  consisting  mainly  of  the  contents  of  a  store  stocked  with 
Wt«,  and  of  fixtures,  horses  and  vehicles  attached  to  said  store,  and 
also  a  certain  steamship  then  moored  at  the  port  of  New  Orleans. 
Whereupon  plaintiff  sUed  out  an  injunction  to  restrain  the  defendant 
from  further  proceeding  in  the  enforcement  of  the  aforesaid  taxes, 
on  account  of  numerous  illegalities  in  the  assessment,  and  in  the 
mode  of  collection  adopted  by  the  tax  collector. 

The  defence  is  a  general  denial,  coupled  with  a  demand  of  20  per 
cent,  statutory  damages.  From  a  judgment  dissolving  his  injunction 
with  20  per  cent,  damages,  plaintiff  appeals. 

Hifl  contention  presents  the  following  points  for  discussion : 

!•  That  the  assessments  are  illegal,  null  and  void,  because  they 
were  made  by  one  single  assessor,  instead  of  being  subject  tc  the 
action  of  the  Board  of  Assessors  in  and  for  the  parish  of  Orleans,  as 
required  by  law. 

2.  That,  the  assessments  were  not  preceded  by  an  examination 
by  any  one  of  the  assessors  of  the  property  listed,  as  the  law 
requires. 

3.  That  the  assessment  rolls,  on  which  said  taxes  were  levied, 
were  not  legally  authenticated. 

4.  That  under  the  requirements  of  the  Constitution,  taxes  on 
movable  property  must  be  collected  in  the  same  year  in  which  the 
assessment  is  made,  and  that  therefore  the  taxes  levied  in  the  years 
18^4^  1885,  1886  and  1887  can  not  be  collected  in  the  year  1888,  as 
attempted  in  this  case. 

5.  That  some  of  the  property  assessed  •  as  his  was  not  owned 
exclusively  by  plaintiff,  who  was  joint  owner  of  the  same  with  others, 
whose  names  do  not  figure  in  the  assessments. 

6.  That  the  seizure  of  a  vessel  as  herein  sought  to  be  effected  is  in 

the  nsLtare  of  a  proceeding  in  rem,  which  is  regulated  by  the  rules  of 

admiralty  proceedings,  which,  as  such,  is  beyond  the  power  of  a 

State  officer,  and  beyond  the  reach  and  scope  of  State  legislation. 

7.  That  in  violation  of  the  Constitution,  and  in  disregard  of  the 
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statutes  regelating  the  mode  of  collecting  State  taxes,  the  defendant 
has  seized  property  other  than  that  which  had  been  assessed  and  on 
which  the  taxes  were  due.  ^ 

I. 

Counsel  for  the  tax  collector  objected  to  the  introduction  of  any 
evidence  intended  to  show  the  illegality  or  insufficiency  of  the  assess- 
ment on  the  ground  that  suits  to  test  that  question  should,  under  the 
law,  have  been  brought  before  the  1st  of  November  of  each  year  in 
which  the  respective  assessments  had  been  made. 

The  statutes  invoked  by  counsel,  which  prescribe  a  limit  of  time 
for  the  action  of  tax  payors,  in  the  courts,  touching  the  assessment 
of  their  property,  have  reference  to  suits  to  **  test  the  correctness  of 
such  assessments;"  and  hence  they  can  not  be  construed  as  applying 
the  same  limit  or  restriction  to  actions  or  suits  presenting  questions 
of  alleged  radical  defects  in  ^the  assessments,  sufficient  to  operate 
the  absolute  nullity  of  the  same. 

Of  such  a  nature  is  the  defect  presented  under  the  first  heading  of 
plaintiff 's  complaint  as  hereinabove  classified.  If  the  assessments' 
were  made  by  a  single  assessor,  without  the  action  of  the  board,  or 
of  a  quorum  thereof,  there  has  been  no  assessment  within  the  pur- 
view of  the  law. 

Hence  it  follows  that  the  door  was  legally  open  to  such  an  investi- 
gation, and  that  evidence  on  that  point  'was  properly  admissible. 

But  the  evidence  offered  is  not  sufficient  to  support  plaintiff 's  alle- 
gations on  this  point. 

But  the  evidence  offered  is  not  sufficient  to  support  plaintiff's 
allegations  on  this  point. 

Plaintiff's  main  reliance  is  on  the  minutes  of  the  Board  of  Assessors 
from  1884  to  1888,  both  inclusive,  which  are  in  evidence  in  the  orig- 
inal, and  which  do  not  show  affirmatively  that  the  assessments  of  his 
property  were  passed  upon  by  the  board  in  any  one  of  the  years 
involved  in  this  case. 

While  it  is  true,  as  plaintiff  contends,  that  in  the  parish  of  Orleans 
the  assessment  of  all  property  liable  to  taxation  must  be  made  by 
t he' board,  composedjof  seven  assessors,  or  by  at  least  four  of  them, 
it  does  not  require  that  they  shall  keep  minutes  showing  their  action 
on  each  and  every  particular  assessment. 

From  the  immense  amount  of  taxable  property  contained  in  a  city 
of  250,000  inhabitants,  such  a  requirement  would  have  necessitated 
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a  record  so  cumbersome  that  it  would  have  been  practically  impos- 
sible or  at  least  absolutely  unwieldy;  and  the  law  never  requires 
impossibilities. 

The  statutes  under  consideration  must  have  been  thus  construed 
by  the  assessors,  whose  minutes  show  that  a  quorum  at  least  met 
daily  from  the  first  of  January  of  each  year  until  the  assessment  had 
been  completed.  These  minutes  also  show  what  action  was  taken  by 
the  board  on  all  proposed  assessments  in  which  applications  had 
been  made  for  reductions,  or  in  which  other  objections  had  been 
n^de  by  the  tax  payers. 

Such  entries  were  necessary  in  the  interest  of  the  complaining 

parties  in  cases  which  would  subsequently  reach  the   courts,   but 

similar  entries  were  not  required  by  law,  and  were  not  necessary  in 

aU  assessments  which  involved  no  discussion,  and  in  which  the  report 

of  each  particular  assessor  met  with  no  opposition  or  objection.     In 

the  absence  of  proof  to  the  contrary,  the  entry  of  such  assessments 

ifl  the  assessment  book  kept  for  each  assessment  district,  coupled 

with  the  fact  that  the  rolls  had  been  deposited  in  the  proper  office, 

most  justify  the  presumption  in  law  that  such  an  entry  was  the  act 

of  the  board.     Act  96  of  1882,  Sees.  85  and  36.     But  the  minutes  kept 

by  the  assessors  are  not  entirely  silent  on  the  subject  as  argued  by 

plaintiff. 

At  the  end  of  each  assessment  year,  and  at  the  last  meeting  of  the 
board  for  that  year,  the  minutes  contain  an  entry  in  the.  following 
language  or  in  words  to  the  same  effect,  to-wit:  **The  assessment 
rolls  of  the  several  assessment  districts  in  the  parish  of  Orleans  hav- 
ing been  filed  with  the  Recorder  of  Mortgages,  *  *  ♦  and  there 
having  no  further  business  to  transact,  the  meeting  adjourned,  subject 
to  the  call  of  the  president." 

Such  entries  afford  conclusive  evidence  of  the  fact  that  the  entire 
aaeessment  work  was  carried  on  under  the  supervision  and  control 
of  the  board,  and  that  the  assessment  of  each  district  had  been  sub- 
jected to  its  action  within  the  requirements  of  the  law. 

^e  therefore   conclude  that  there  had  been  an  assessment  of 
plaintiff's  property  for  each  of  the  years  involved  in  his  contest. 

II. 

His  second  complaint,  which  presents  the  alleged  omission  of  an 
examination  of  the  property  listed  by  the  assessor  of  the  district, 
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does  not  affect  the  existence  vel  non  of  the  assessment,  and  is 
therefore  a  matter  which  could  have  been  urged  only  by  a  timely 
recourse  to  judicial  proceedings,  preceded  by  «  preliminary  objec- 
tion made  to  the  Board  of  Assessors  or  standing  committee  on 
assessment  of  the  city  of  New  Orleans.  Act  96  of  1882,  Sec.  27; 
Act.  107  of  1884,  Sec.  9;  Act  98  of  1886,  Sec.  27;  Shattuck  &  Hoff- 
man vs.  New  Orleans,  39  An.  206;  State  vs.  V.  &  A.  Meyer,  41 
An.  436;  Red  River  and  Coast  Line  vs.  Parker,  42  An.  (not  yet 
reported) . 

III. 

The  complaint  that  the  assessment  rolls  were  not  legally  authenti- 
cated does  not  either  ii.volve  a  radical  defect,  and  it  must  therefore 
meet  the  same  fate  as  the  objection  last  disposed  of.  Act  96  of 
1882,  Sees.  35  and  36. 

IV. 

It  is  next  contended  that  as  taxes  on  movable  property  must  be  col- 
lected in  the  same  year  in  which  the  assessment  is  made,  it  follows 
that  taxes  levied  on  such  property  in  the  years  1884,  1885,  1886  and 
1887  can  not  be  enforced  in  the  year  1888. 

Such  an  argument  would  tender  a  premium  to  tax  resisters,  and 
would  soon  strip  the  State  of  a  very  great  part  of  her  much  needed 
revenue. 

The  reliance  is  on  Art.  211  of  the  Constitution,  which  reads: 

**  The  tax  shall  be  designated  by  the  year  in  which  it  is  collectible, 
and  the  tax  on  movable  property  shall  be  collected  in  the  year  in 
which  the  assessment  is  made.'* 

The  object  of  this  provision  was  to  authorize  the  collection  of  taxes 
on  movable  property  with  more  celerity  than  that  of  immovable 
property,  in  view  of  the  more  perishable  character  of  the  movable 
property,  and  of  the  facility  with  which  such  property  may  be  re- 
moved, concealed  or  otherwise  disposed  of  to  the  detriment  of  the 
State's  recourse  thereon  for  the  collection  of  her  revenue. 

But  nothing  in  the  article  can  be  fairly  invoked  as  the  basis  for  an 
argument  that  such  taxes  are  remitted  or  released  if  not  collected  as 
therein  indicated.  We  are  not  disposed  to  consider  plaintiff's  con- 
tention on  this  point  as  serious. 

V. 
The  contention  that  some  of  the  property  assessed  in   plaintiff 's 
name  was  not  owned  exclusively  by  himself,  but  ownc  by   himself 
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conjointly  with  others,  involves  only  the  correctness  of  the  assess- 
ment, and  can  not  be  urged  at  this  time. 

VI. 

The  sixth  ground  of  complaint  affects  the  mode  of  collection 
adopted  by  the  tax  collector,  and  is  likewise  untenable.  The  fallacy 
consists  in  assimilating  the  seizure  of  a  vessel  for  taxes  due  thereon 
to  a  proceeding  in  admiralty. 

The  right  of  the  State  to  tax  vessels  is  not  contested,  and  it  is  set- 
tled that  the  right  exists.  Transportation  Company  vs.  Wheeling, 
99  U.  S.  273. 

Kow,  as  contended  for  by  plaintiff  himself  to  be  hereinafter  con- 
sidered, the  tax  on  any  kind  of  property  must  be  enforced  by  seizure 
of  the  property  on  which  the  taxes  are  due  (Const.,  Art.  210),  it  fol- 
lows that  a  vessel  on  which  a  tax  is  due  may  be  seized  for  such'tax 
as  any  other  kind  of  property,  and  by  the  same  mode  provided  by 
law-  Manifestly  such  a  seizure  can  not  be  construed  as  a  proceeding 
in  rem  J  to  be  governed  by  admiralty  rules  of  practice. 

la  the  case  of  State  vs.  Judge  Watts,  7  L.  440,  it  was  held  that  an 
action  for  partition  between  the  joint  owners  of  a  vessel  was  not  an 
admiralty  proceeding,  a  fortiori  does  it  follow  that  the  collection  of 
a  State  tax  levied  on  a  vessel  is  not  such  a  proceeding. 

In  the  case  of  Avrill  vs.  Steamer  Alabama  Belle,  20  An.  432,  the 
question  now  under  discussion  was  considered,  and  on  abundant 
authority  the  rule  was  formulated  as  follows:  **The  admiralty  juris- 
diction depends  on  the  nature  of  the  contract,  and  is  limited  to  claims 
and  services  purely  maritime,  and  touching  rights  and  duties  apper- 
taining to  commerce  and  navigation." 

The  case  of  the  Moses  Taylor,  4  Wallace  411,  which  is  the  only 
authority  invoked  by  plaintiff's  counsel  in  support  of  their  contention 
on  this  branch  of  the  controversy,  involved  the  construction  of  a 
statute  of  the  State  of  California,  which  purported  to  authorize  State 
courts  to  entertain  actions  in  rem  in  the  enforcement  of  maritime 
contracts,  and  hence  the  statute  was  annulled  to  that  extent  by  the 
Supreme  Court  of  the  United  States.  Hence  they  are  stripped  of  all 
assistance  from  that  source,  and  the  conclusion  is  that  the  point  can 
not  be  sustained. 

VII. 

But  the  next  contention,  which  is  their  seventh  point,  is  well 
founded.    It  is  not  contended  on  the  part  of  the  State  that  plaintiff, 
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the  tax  debtor^  haa  parted  -ttith,  concealed  or  disposed  of  any  of  tfc 
property  a^eaeed,  which  was  all  movable,  and  on  whk-h  the  taxf 
were  due* 

Now  it  appears  frora  the  record  that  the  property  assessed  t 
plaJntf  £r  consisted  of  horees,  mules  and  other  animals,  of  earriagi 
and  vehicles,  of  stock  in  vessels,  of  money  loaned,  of  money  in  han< 
and  of  merchandise  and  ^tock  in  trade,  and  that  the  property  seise 
by  the  tax  collector  consisted  of  contents  of  stores  composed  < 
fmita  and  of  furniture,  Inclnding  a  safe,  and  horses  and  vehicles,  an 
by  a  separate  seizure  for  the  same  taxes  a  certain  vessel  named  tl 
"  Pizatti/* 

It  is  therefore  manifest  that  the  seizure  includes  property  oth( 
than  that  which  had  been  assessed,  and  that  the  tax  collector  ha 
made  no  effort  to  comply  with  the  provisions  of  Sec.  54  of  Act  So  i 
1888,  which  would  be  his  only  authority  for  seizing  property  oth* 
than  that  which  had  been  asaeased,  and  on  which  taxes  were  du^ 

The  question  as  presented  here  came  up  before  this  court  In  tli 
ease  of  V.  &  A.  Meyer  &  Co.  vs.  tax  collector,  reported  in  the  4Ii 
Annual,  page  440,  in  which  it  was  said: 

"^^In  this  case  the  collector,  having  seized  other  property  thaji  thi 
aseesHed,  and  having  shown  no  effort  to  reach  and  sei^se  iho  pro  pert 
assessed,  has  not  brought  his  proceeding  within  the  exceptional  cai 
of  the  statute  and  was  properly  enjoined  from  proceeding  there 
wilh.'^ 

Under  the  provisions  of  Art.  210  of  the  Constitution,  as  Intei 
preted  by  the  Legislature  in  Sec,  54  of  Act  86  of  1888»  and  followir 
the  judicial  exposition  ol  both  in  the  decision  just  quoted,  we  fe 
impcHed  to  hold  that  the  seizure  by  the  tax  collector  as  made  in  tb 
<*ase  can  not  be  sustained. 

In  justice  to  the  DiBtrict  Judge  who  took  a  different  view  of  th 
point  of  the  controversy,  we  must  state  that  our  decision  in  tl 
Meyer  case  wa«  read  on  the  same  day  that  his  judgment  in  this  e» 
was  rendered,  and  tliat  therefore  he  had  bad  no  opportunity  of  coi 
side  ring  our  conclusions  on  queBtions  which  Bi*e  directly  involved 
both  cases. 

Our  conclusions  are  therefore  that  the  judgment  of  the  Distri 
Judge  correctly  maintained  the  legality  and  binding  effect  of  tl 
various  assessmenta  complained  of  hy  plaintiff,  and  in  overruling  tl 
objection  to  the  mode  of  seizure  of  the  vessel,  as  falling  with  tl 
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rales  of  admiralty  practice,  but  that  it  is  erroneous  in  so  far  as  it 
sustains  the  seizure  of  property  other  than  that  which  was  assessed 
without  compliance  with  the  provisions  of  Sec.  54  of  Act  No.  85  of 
1888. 

The  point  made  in  argument  that  the  State  and  parish  taxes  had 
not  been  extended  upon  each  of  the  rolls  to  be  delivered  to  the 
recorder,  *  ♦  ♦  has  not  been  considered  in  this  opinion  for  the 
reason  that  it  had  not  been  made  in  the  pleadings. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  as  follows : 

The  judgment  is  reversed  in  so  far  as  it  dissolves  plaintiff's  injunc- 
tion, which  is  hereby  maintained  on  the  ground  of  non-compliance 
by  the  tax  collector  with  the  provisions  of  Sec.  54  of  Act  85  of  1888. 

And  It  is  ordered  that  in  all  other  respects  said  judgment  be 
at&nned  at  the  costs  of  defendant  on  appeal. 

Kebearing  refused. 


No.  10,447. 
Succession  of  Marie  Louise  Cass. 

iH-ficiencios  in  the  transcript,  not  rufiTred  to  in  the  ocrtificatt*  of  the  clerk,  which 
'S  full  and  complete,  furnish  no  ^roinul  for  dismissal  of  iippojil,  unless  caused 
•^y  the  fault  of  appellant  or  his  counsel,  which  is  not  established  In  this  case. 
*here  the  tutor  and  the  minors  permanently  leave  the  State  and  acrjuire  a  resi- 
dence in  another  State,  the  tutorship  is  ended.  In  such  a  case  the  couits  of 
this  State  have  no  Jurisdiction  of  a  suit  to  remove  th(^  tutor. 

The  doiuicil  of  the  minors  beinj?  that  of  the  tutor,  the  juris<liction  in  which  the 
^oinlell  is  situated  is  charged  with  the  appointment  of  the  {guardian  and  tutor. 

If  the  minors  own  property  in  the  State,  in  the  absence  of  a  guardian  appointed  at 
their  Uomieil,  the  courts  of  this  Ptate  have  jurisdiction  to  appoint  a  tutor  to 
adminiatiT  said  property. 

"ht-re  the  minors  reside  and  have  their  domicll  in  the  State,  the  permanent  ab- 
^'nco  of  the  tutor  ipso  facto  vacates  the  tutorship,  and  It  is  not  necessary  to 
'•ring;  a  suit  to  remove  him  from  the  tutorship.  The  judge  can  immediately 
appoint  a  tutor  in  his  stead. 
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^'  8.  Benedict  for  the  Under  Tutor,  Appellant. 


*fohn Bassich,  Jr,j  for  the  Tutor,  Appellee: 
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Where  a  person  removed  with  his  minor  chihlren  from  the  State  of  Loulsifinn  to 
Chicago,  Illinois,  with  the  intention  of  acquiring  a  domicil  there  for  hiuiself 
and  them,  followed  by  a  residence  in  said  latter  State  from  June  — ,  1885,  to  nJiinc 
14,  IWiO  (nearly  five  years),  and  he  so  continues  to  reside;  and  the  said  ptr?*on, 
being  the  father  and  natural  tutor,  has  registered  and  voted  in  said  State?  of 
Illinois,  and  he  was  employed  there  during  said  period,  and  his  children  f^o  to 
and  were  registered, during  said  time,  in  the  public  schools  at  Chicago,  lUiuoU. 
Held  animo  ct  facto,  he  Is  domiciled  at  and  a  citizen  of  Illinois,  and  the  coiirta 
of  Louisiana  are  divested  of  Jurisdiction  over  him  and  his  minor  childrtu. 
Rev.  C.  C,  Arts.  ;<H,  41,  46;  Story's  Confl.  of  Laws,  Sec.  46;  28  An.  243;  Board  of 
Health  vs.  Southwortli,  29  An.  258;  K2  .\n.  GT9;  Interdiction  of  Dumafl.  and 
authorities. 

I'nder  the  above  circumstances  a  change  of  the  father  and  natural  tutor's  domicil 
operated  a  change  of  the  minors'  domicil.    Kev.  C.  C,  Art.  30. 

That  a  father  and  natural  tutor  of  his  minor  children  has  the  absolute  right  to 
remove  from  the  State  with  his  urlnor  children  and  thus  change  his  and  th<*ir 
domicil  from  Louisiana  to  Illinois,  without  forfeiting  the  natural  tutorftbip, 
and  by  so  removing  to  divest  the  jurisdiction  of  the  lx)uisiana  courts  and  vv^t 
the  Illinois  courts  with  same  is  no  longer  an  open  (luestion.  4  An.  523;  lli^iley 
vs.  Morrison,  12  An.  686;  14  An.  566;  2  Rob.  419:  'iii  An.  534,  535;  and  4  Martin  *K  S. 
716;  Delacroix  vs.  Boisblanc;  0  An.  354;  N.  S.  382. 

"Whether  or  not  the  minors  have  property  at  the  abandoned  domicil  (eucumberod 
or  unencumbered)  to  administer,  does  not  affect  the  right  of  the  natural  tutor 
ti»  acquire  a  domicil  elsewhere  with  his  minor  children,  and  no  other  tutiir  can 
b<?  appointed  by  tlie  courts  (►f  the  last  domicil.    3  Lai.  486,  Roland  vs.  Stepln?n. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

Fennbr,  J.  The  transcript  is  verified  by  a  full  and  complete  cer- 
tificate of  the  clerk.  The  motion  to  dismiss  is  based  on  alleged  de- 
ficiencies in  the  transcript.'^ 

Such  deficiencies  do  not  authorize  dismissal  of  the  appeal,  at  least 
in  advance  of  submission  of  case  for  decision,  unless  caused  by  the 
appellant. 

The  affidavits  filed  exonerate  the  appellant  and  his  counsel  from 
any  fault  in  the  premises. 

Either  party  may,  on  the  proper  application,  complete  the  record 
by  certiorari. 

Motion  overruled. 


On  the  Merits. 
McEnery,  J.     This  suit  was  instituted  in  1885,  by  John  N.  T^^il- 
herding,  under  tutor,  against  C.  L.  C.  Cass,  natural  tutor  of  his  minor 
children,  to  have  him  removed  from  the  tutorship. 
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The  case  was  placed  on  the  dead  docket,  but  revived  in  1889. 
After  the  institation  of  the  suit  in  July,  1885,  the  natural  tutor 
permanently  left  the  State  and  acquired  a  domicil  in  Chicago  in  the 
State  of  Illinois.  When  he  left  the  State  of  Louisiana  he  carried  his 
minor  children  with  him,  and  they  have  remained  with  their  father 
at  his  new  domicil  since  they  were  taken  beyond  the  jurisdiction  of 
this  State. 

The  natural  tutor  filed  an  exception  to  this  action,  when  it  was 
revived,  alleging  that  he  had  permanently  left  the  State  of  Louisiana, 
taking  his  children  with  him,  and  had  acquired  a  residence  in  Illinois, 
and  the  court  was  therefore  without  jurisdiction  to  entertain  the  suit. 
There  was  judgment  maintaining  the  exception,  and  the  plaintiff 
has  appealed. 

The  fact  of  the  tutor  Cass  having  left  the  State  and  acquired  a 
bona  fide  residence  in  Illinois  is  fully  established.  As  he  took  his 
children  with  him  the  domicil  of  the  father  became  the  domicil  of 
the  children.  The  law  places  no  restraint  upon  the  movements  of 
the  natural  tutor.  He  has  the  absolute  right  to  remove  from  the 
State  and  carry  his  children  with  him,  and  acquire  a  residence  in 
another  State.     9  Mart.  543;  4  Mart.  715;  7  La.  543. 

In  changing  residence  from  one  parish  in  the  State  to  another  the 
tutor  does  not  lose  the  tutorship.  The  tutor  is  always  within  the 
same  territorial  jurisdiction,  and  does  not  lose  his  citizenship.  The 
nen'  domicil  in  the  State  of  the  tutor  becomes  necessarily  the  domicil 
of  the  minor.  State  vs.  Godge,  2  R.  418;  4  An.  523;  12  An.  586; 
14  An.  566. 

But  where  the  tutor  immigrates  to  another  jurisdiction  and  acquires 
a  domicil  there,  he  ipso  facto  forfeits  the  tutorship  under  the  laws  of 
Ix)nisiana. 

By  leaving  the  State  permanently  and  making  his  residence  else- 
wh**re,  he  ceases  to  be  the  tutor  of  the  minors,  as  though  he  had 
died. 

There  is  no  necessity  of  a  judgment  removing  him  from  the  tutor- 
ship, and  if  the  minors  reside  in  the  State,  it  is  the  duty  of  the  judge 
to  appoint  another  tutor  in  his  stead.  R.  C.  C,  Art.  314;  Succession 
of  Bookter,  18  An.  157:  Bailey  vs.  Morrison,  4  An.  523. 

If  a  suit  had  been  instituted  by  the  under  tutor,  some  of  the  minors 
being  still  in  the  State,  against  the  tutor  to  remove  him, for  any  of 
the  causes  specified  in  Act.  82  of  1880,  amending  Art.  803,  C.  C,  and 
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he  had  moved  from  the  State  permanently,  in  the  interest  of  the 
minors  still  residing  in  the  State,  the  suit  for  removal  could  be  pros- 
ecuted to  a  final  judgment.  The  act  of  changing  domicil  could  uot 
deprive  the  minors  who  had  never  left  the  territorial  limits  of  the 
State  of  the  protection  of  the  jurisdiction  which  conferred  t  he  tutor 
ship.  So  far  as  these  minors,  still  living  in  the  State  and  uuder  the 
protection  of  the  laws,  are  concerned,  the  jurisdiction  of  the  court 
would  be  asserted  in  order  to  remove  the  tutor  and  appoitit  another 
to  take  care  of  their  person  and  estate,  still  within  the  territorial 
jurisdiction  of  the  State.     Lyons  vs.  Andrews,  15  An.  685- 

In  the  instant  case  the  tutor  has  permanently  left  the  State  and 
has  taken  all  of  his  minor  children  with  him,  and  their  domiefl  U 
now  in  the  State  of  Illinois.  So  far,  then,  as  the  tutorship  is  con- 
cerned it  is  absolutely  ended  in  this  jurisdiction.  It  makeR  no 
difference  whether  it  was  terminated  before  or  during  the  pendenc.v 
of  the  suit,  as  there  is  now  no  reason  why  the  court  should  appoint  a 
tutor  to  take  charge  of  the  person  of  the  minors.  The  courts  in  this 
State  have  no  power  to  compel  the  father  to  return  the  minors  tc 
his  former  domicil,  and  there  is  no  process  they  can  issue  thai 
could  bring  them  here  so  as  to  be  subject  to  this  jurisdiction* 

The  tutorship  being  ended  by  the  permanent  absence  from  th* 
State  of  both  tutor,  and  minors,  the  courts  here  have  no  jurisdictioi 
in  the  matter  of  the  tutorship  so  far  as  it  relates  to  the  custody  aii< 
care  of  the  minors. 

The  domicil  of  the  minors  being  that  of  the  father^  natiira 
tutor,  the  jurisdiction  in  which  the  domicil  is  situated  is  charges 
with  the  appointment  of  the  guardian  and  tutor. 

The  general  administration  of  the  minors'  estate  is  confided  to  th 
guardian  appointed  at  their  domicil.  As  the  minors  own  and  posses 
property  in  Louisiana,  in  the  absence  of  a  guardian  appointed  a 
their  domicil,  it  may  become  necessary  to  appoint  a  tutor  for  specii 
purposes  of  administering  the  property.  Harnan  et  al.  vs.  Mc 
Cauley,  9  L.  567. 

When  such  a  contingency  arises  there  is  no  doubt  of  the  jurisdic 
tion  of  the  court  to  act  in  the  matter  and  appoint  the  tutor  for  th 
special  purpose. 

Judgment  aflSrmed. 


[ 


NEW  ORLEANS,  APRIL,  1890.  386 

J.  r.  Miro  vs.  East  Ix>uislana  R.  R.  Co. 

No.  10,406.  48  gj 

.  49  1338[ 

J.  C.  Mire  vs.  East  Louisiana  Railroad  Company  et  al.  g 

1.  Tbr  proof  disclosing^  that  plaintiff,  while  acting  in  the,capacity  of  fireman  on  u  ;|  |2  — 
railroad  locomotive,  was  injured  by  a  fall  occasioned  by  the  derailing  of  the  -  ~ 
engine,  tender,  etc.,  and  that  the  accident  Was  caused  by  the  car  wheels  coming 

in  contact  with  a  loose  plank  resting  on  one  of  the  rails  of  the  railroad  track, 
AeZtftbat  the  plaintiff,  in  order  to  recover  of  the  master,  must  show  that  the  acci- 
dent was  caused  by. the  direct  and  immediate  act  of  its  servants. 

2.  In  case  the  proof  shows  that  the  accident  would  not,  in  all  likelihood,  have 
happened,  but  for  the  inti^rposition  of  some  independent  responsible  third 
party,  between  the  servant's  negligence  and  the  injury  sustained,  and  it  affects 
llie  result,  and  is  the  immediate  cause  of  tire  Injury,  the  plaintiff  can  not  recover 
against  the  original  wrong  doer. 

A  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
ii    Monroe,  J. 


Alfred  Roman  and  Branch  K.  Miller  for  Plaintiff  and  Appellee : 

.  It  is  the  duty  of  a  railway  company,  to  its  servants,  to  take  due  care  that  its 
line,  rolling  stock,  machinery  and  appliances  are  in  a  safe  condition  for  opera- 
tion. Patterson,  Railway  Accident  Law,  8cc.  :109;  Wood  on  Master  and  Servant, 
See.  329  (page  684):  See.  iJ59  (page  7!B) ;  Dearing  on  Negligence,  Sec.  198;  59  Mo. 
504;  »  Allen  (Mass.)  441 ;  liio  Mass.  575 ;  129M}Vss. 'XH :  46  Wis.  810.  This  is  an  amrm - 
ativc  duty  of  the  master,  and  can  not  be  delegated  so  as  to  relieve  the  master  of 
the  consequences  of  its  non- performance.  Same  autliorities;  53  X.  Y.  549;  110 
Mass.  240. 

The  master  is  responsible  for  all  defects  of  which  he  was  a>*ure,or  which  by 
i^easonable  care  and  diligence  he  should  have  known.  Same  authorities. 
Where  a  line  or  station  is  in  the  Joint  occupancy  or  use  of  two  companies,  the 
servants  of  each  company  are  not  fellow  servants  of  the  servants  of  the  other 
company.  The  status  of  a  servant  of  a  company  leasing  the  work  of  anc^her 
toward  the  lessor  company  is  that  of  a  passenger.  Patterson,  Railway.  Accident 
Uw,  Sec.  228;  8  Allen  (Mass.)  221 ;  19  N.  Y.  127;  58  Md.  872:  10  A.  and  K.  R.  R.  t-as. 
»2;«Wl8.  497. 

An  act  done  under  the  tremor  and  excitement  produced  by  defendant's  mis- 
conduct, or  when  the  latter's  negligence  puts  plaintiff  to  a  sudden  election 
between  acting  as  he  did,  or  submitting  to  a  grave  inconvenience,  can  not  be 
set  up  as  contributory  negligence.  :^7  An.  708;  Wluirton  on  Negligence,  Sec.  :^75 :' 
2  Thompson  on  Negligence,  page  1174,  Sec.  20. 


Harry  H.  Hall  and  Farrar,  Jonas  &  Kruttschnitt  for  Defendants  and 
AppeUante: 

!•    It  is  well  settled  that  a  railroad  company  does  not  owe  to  its  servants  the 
same  degree  of  care  which  it  owes  to  a  passenger.    Thompson  on  Carriers,  page 
^:  2  Thompson  on  Negligence,  page  9?i. 
♦25 
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X  A  mil  way  coniptitiy  owt^w  nbE^cilut^  dutj-  to  iIms  p^ibll*-  to  ko&p  rt»  trneM  in  ftii 
nmdltlon,  nm\  run  H«  irufiifi  vlth  ri.»ttiiJarlty  uml  ttlapateh;  Init  ho  enjpJuje  ci 
»iot  lm%  (*  a  r<K^'f  "f  atiKm  u^iUtirtt  n  r^iripnny  on  Hiin  oblltifutiiLiiu  4i*  M irb-  W 
H  Am.  iinU  Kfj.  Unilrtijul  (tiMfn,  }Hl 

i\.  TlHTf  lj»]juinipbml  vt  Jtrraotyiceiii^rully  i^r  Hu<' compk*t&i]t*8samt  ilicieJfL»  of  1} 
r-ond  or-  rolJinihf  Htoolii;  a>4  bHweim  the  ctjiu]inny  iiDd  lu  I'lnployes^    10  Iritis  &iil. 

4,  '\Vhtvri>  ail  neeidcMit  hapfif']i?i  1(>  n  pHftafu^cr  uputi  tUe  Llne^  tiy  reitaiiu  of  tLii?  ea 
rlu|jrc  Ijj't'sikinu  ilowu  or  iininfuf^  off  the:  ralli^^  or  by  uilsDJiinrijift'iiient  in  drivin 
•^o  that  a  train  I;*  tun  n^aiii»t  tht^  pertiiiiiii'tit  bulfi'«r»  ul  a  ternjiuus*  thuix*  l«>/>r«i] 
/tt^-(f  vMiivtwi"  from  which  tbi.'  Jtiry  irmy  lnfi*r  nt'^jfltini.-iirt:;  but  thif*  rulv  no 
iippbifH  ifthiTi?  Ih*'  iM'(*bU'iit  is  of  Much  a  niitiiri*  Ibiitt.  it  appusirw  tUnt  tlo*  wrong 
nt'it^bgt'ucf:!^  uJilrb  prfHlnrml^  It  wur  tbt.*^  wrotii?  f>r  hii'M^litrr'nrMj  fif  tbi^  rjiriiL^r  bit 
salt  oi'  af  i!ioiii4^  [MT90TI  Utt  VI  Im^v  iWi  Ur  is  ttf^^pon^lhU^  and  ilot'»  tiot  apply  wbc 
Lt  uiiiy  liavif  bi^en  fiiii^^d  l»y  tho  m-t  tit  n  itniUfr'-r.  WoimTh  Ituilwaj  T^w,  voL 
pri^c  JiM'j,  iind  oasufs  u(t*'d  thort-in. 

No  pri'tiiiinption  of  ncjBrh^t^ui'e  MrL^i^tt  truni  tbe  uirrb  fuet  thnt  an  nt'^Mdunt  kuAf^  n 
t'urrtui;  but  sUfdi  a  prcsnmptb>n  iirisc?*  ft^htHcrff  U  apjunira  that  an  ot&i4(f'Ht  h 
rif^Hflrti friwi  tf  iirfi'ti  in  (hr  ruftft  i*r  rt*i;/  fif$ri  ^ff  ike  ajifmrnivit  tmfda^rfl  in  ^ifHrrtfiing 

Whi'u  tht'  )iruHUinj>tion  ttf  n<'jjUMOiit*t^  ban  aut*e  brt*n  u^tiibll^hii'il  a^tfiu^ttlu*  triirrl 
at  p\\»mn\nvv^^  Ui  un  action  for  damui^cs  rue^ultitii^  fjHjui  uti  acchJont,  il  can  i«i 
b4*  rebimod  tiff  firtMflhnt  tftf  *icntfrnt  remlftel/ntm  virmmMunt^m  ngetimit  'fi'khh  Aifw* 

Whorievi'j'  kt  iippearis  that  thi-  uPt'Ulcnt  was  cau^Qil  by  atiy  dcticUuic-y  in  tin'  ros 
\t»fiU,  Lhi'  i'ar^T*^^  finy  purtHiri  of  th^  appurutuH  belonging  tr^  tbi!  c»nipitTiy  m 
usptt  In  conn^*ctJf>n  with  lt«  lpiiHln4''S'«i.a  pruj^uniptlon  of  nuglfgt^nceon  t lie  part 
thofii"  whtJiiL'  Uiity  it  wuH  to  soi*  thai  t^verytblni^  wiia  In  order  tntmt^clia.t4 
arlt4i*6;  it  hpinjur  c-xtn'tnoly  itnlikHy  that  any  defect  shoiild  exist  of  so  bidd<"ti 
natiim  that  no  deyrt-'c  of  nkUl  ttr  cart-  could  have  furtiflcicn  <tr  dlifteovi*r«»cI 
•  •  •  Thi^*^  naiy  bt'  a  pf*»an nipt  toil  of  ni^gllgrcBCf*  in  every  case,  but  whv 
nothiii^^  b  known  la  regard  to  ihf  traiisc  uf  tht'  nceldeiitt  the  nogllg^cnct.*  may 
w**l|  have  beeu  thiit  of  ftomc  one  rofilding  lu  tht*Tlflnlty  of  tbe  rnnil  of  ot 
stranger,  of  whom  nuinbr^rs  ronir  In  coiitaet  i^lth  It  every  day.  an  of  any  fir  t 
en:iploy«a  of  thi^'  eon>pany.    Woods,  paj<:c  miM:  VI  S,  W  jl?6H» 

A  raili'oact  i»  not  respi^nalble  lor  the  malifkniH  acts  of  third  persona  ctiu«1tt|!  luju 
not  in  Ita  power  to  prevent.    M  X.  T.,  page  I ;  m  An.  16J ;  Vide  U  An,  1%S&. 


The  opinion  of  th© -court  was  delivered  by 

W ATKINS,  J,  On  the  24th  of  May,  1888,  the  plaintiff  was  employ* 
and  actually  engaged  In  the  performance  of  duly  as  fireman  on 
locomotive  of  one  of  the  trains  of  the  East  Louisiana  Hail  road  Con 
pany,  running  on  the  road  from  Covington,  in  the  parish  of  St,  Tan 
many,  to  the  city  of  Kew  Orleans. 

On  that   morning  the   company ^s   train,  on    which   Mire  waa 
employed,  left  Covington  for  New  Orleans  on  schedule   time,  ai 
en  route  had  passed  Pearl  River  station ,  running  at  the  usual  rate 
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sp«ed,  and  had  taken  the  track  of  the  North eai^em  Railroad  Com- 
pany aod  made  a  distance  of  one  and  one- half  miles  from  said  station, 
when,  just  eb  the  locomotive  was  in  the  act  of  going  over  a  dirt-road 
crossing,  it  struck  ia  plank  or  board,  which  was  loose,  and  lying  partly 
on  the  track  and  very  near  the  crossing,  and  was,  thereby,  thrown 
suddenly  from  the  track.  By  this  sndden  shock,  derailing  the  tender, 
locomotive,  etc. ,  of  the  company's  train,  the  plaintiff  was  violently 
thrown  npon  an  adjacent  pile  of  cross -ties,  causing  a  fracture  of  bis 
left  knee  and  occasioning  him  great  pain  and  seriouB  injuries. 

Plaintiff  charges  that  said  plank  or  board,  which  caused  the  oeci^ 
dent,  '*waa  negligently  or  carelessly  not  spiked  down,  or  left  loose 
upon  one  of  the  rails  of  said  track  by  the  servants  or  employes  of 
the  Xew  Orleans  &  Northeastern  Railroad  Company,  for  whose  acts 
and  omissions  the  East  Louisiana  Railroad  Company  ig  responsible  J* 
That  the  latter  ^vas,  at  the  time,  using  and  operating  the  track  of  the 
fanner,  from  Pearl  River  station  to  New  Orleans,  under  a  lease,  and 
TFhoB*  duty  it  was  to  furnish  a  trat- k  upon  which  the  lessee^s  trains 
could  be,  at  eU  times,  safely  run,  and  free  from  risk  or  hazard  to  its 
CTuploj^.  It  is  specially  averred  that  the  breach  of  duty  on  the 
part  of  each  one  of  said  two  corporations  was  the  sole  cause  of  the 
wcident,  and  the  resulting  injuries  of  the  plaintiff* 

On  this  generalized  statement  of  facts  plaintiff  brought  suit  against 
the  two  corporations  in  soUdo  for  f  15, 000  damageSj  and  from  a  ver- 
dict and  judgment  for  $2500  against,  each  the  defendants  have 
Appealed. 

The  questions  for  solution  are,  therefore,  (1)  whether  one  or  both 
defendants  are  chargeable  with  fanlt,  on  account  of  a  loose  plank  or 
board  having  been  negligently  left  on  one  of  the  rails  of  the  North- 
eastpm  Company's  track,  by  its  servantST  or  employee;  and  (2)  if 
hh  m  such  a  position  ae  to  have  been  easily  cast  or  thrown  upon  the 
t^^k,  by  some  independent  third  person,  or  some  responsible ^  ex> 
traueouB  agency,  is  one  or  both  of  the  defendants  responsible  for  the 
accident  and  for  the  plaint! if' s  consequent  damages? 

I?(^  fault  la  charged  against  or  attributed  to  the  oMcers  or  employes 
of  the  derailed  train. 

There  is  no  question  in  the  ease  of  any  violation,  by  that  company, 
uf  &  contract  of  safe  carriage  of  a  paasenger.  No  charge  is  made 
that  the  accident  happened  on  account  of  faultiness  in  the  construc- 
tion of  the  Northeastern  tracks  or  roadbed;  or  of  faultiness  of  the 
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material  of  which  rt  was  buUt;  or  of  it*i  having  been  in  bad  eonditioa 
at  the  time  the  accident  happened.  The  fault  charged  is,  that  the 
servants  and  workmen  of  the  Northeastern  Company,  at  the  time  ot 
the  aecident,  or  jnet  before,  being  engaged  m  ballasting  ite  trac*k,  bad» 
for  that  purpose,  removed  Bome  of  the  planks  from  the  dJH-road 
croseing,  and  negligently  failed  to  »pike  them  down  again,  and  left 
them  loo»e  upon  the  track,  or  in  auL^h  close  proximity  thereto,  that 
they  were  thrown  upon  it  by  aqme  third  person,  or  by  means  of  some 
extraneous  foi?ce,  unknown,  and  thus  caused  the  accident  to  the 
train  and  the  injury  to  the  plaintiff. 

Suit  is  brought  by  one  of  the  servants,  or  employes  of  the  Eaat 
Louisiana  Company,  against  that  corporation  as  hie  employer,  and 
against  the  Northeastern  Company  as  the  lessor  of  his  employer^  in 
mlitlo^  for  the  damage  he  sustained  through  the  fault  or  negligence 
of  the  servants  or  employes  of  the  lessor  company,  and  for  whose 
acts  and  omissions  the  lessee  company  is  responsible  to  him. 

On  this  statement  of  the  issues  involved,  we  deem  it  essential  to 
plajntiff's  recoverj^  that  he  should  establish,  by  a  clear  preponder- 
ance of  proof,  rtrst,  that  there  occurred  such  an  accident;  seeaad, 
that  thereby  he  sustained  the  injures  complained  of;  and  third,  that 
the  accident  happened  through  the  fault  or  negligence  of  the 
Northeastern  Company,  its  servants  or  employes.  To  make  the 
fault  plausible  or  reasonable  will  not  suffice.  It  must  also  show  in 
what  manner  the  Eastern  Railroad  Company  is  respoosible  to  him 
for  the  fault  or  negligence  of  its  lessor* 

In  the  answer  of  the  Northeastern  Railroad  Company  is  the 
distinct  and  specific  averment,  ''  that  no  plank  was  left  by  it,  or  its 
agents,  where  it  could  have  been  dragged  or  fallen  on  the  track; 
and  if  such  plank  was  the  cause  of  the  engine  "  *  •  being 
thrown  from  the  track  '  '  ^  such  plank  could  only  have  been 
placed  there  by  design  and  with  malice ;  and  that  it  was  not  so 
placed  by  any  person  over  whom  this  respondent  could,  or  did, 
exercise  control,  or  authority,  or  whom  it  could  have  prevented  from 
thus  acting.'' 

It  thus  appears  that  the  issue  of  fault,  or  negligence  of  that  com- 
pany, vifi  non,  is  squarely  made,  and  must  be  as  squarely  met.  It 
involves  a  question  of  fact  as  to  whether  the  aeeident'  happened 
through  ,the  fault  or  negligence  of  the  company »s  employes,  and  a 
queston  of  law  as  to  whether  the  company  is  responsible  for  mjury 
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infliirted  by  the  independent  act  of  some  third  person,  which  inter- 
I'^n^i  between  the  defendant's  negligence  and  the  plaintiff's  injury, 
and  which  was  the  dire€i  and  immediate  cause  of  the  accident  and 
the  mjurj*. 

An  attentiye  and  paing- taking  examination  of  the  record  discloses 
the  following  atat«  of  facts : 

The  only  eye  witness  of  the  accident  was  a  lady  of  the  name  of 
Mrs.  Marj'  Day  is ,  who  resides  about  three  hundred  yards  from  the 
Tttilroad  track,  at  the  point  where  it  happened.  She  saw  the  train 
fpom  her  front  gallery  at  the  moment  the  engine  turned  over.  It 
was  between  the  hours  of  6  and  7  o'clock  A.  M.  when  the  accident 
happened.  She  states  that  another  train  had  passed  down  the  road 
in  the  direction  of  New  Orleans  about  half  an  hour  before  the  accident 
happened,  and  that  the  wrecked  train  was  going  in  the  same  direc- 
tion. That  during  this  interval  of  time  she  saw  a  timber  wagon  or 
carry-log  pass  over  the  dirt -road  crossing,  hauling  logs  toward  Pearl 
river,  and  being  driven  by  a  person  of  her  acquaintance  disconnected 
with  either  of  the  defendant  companies. 

Several  witnesses  were  interrogated  in  reference  to  the  locus  in  quo 
and  the  immediate  cause  of  the  accident,  between  whose  statements 
there  appears,  at  ftrst  inspection,  to  be  an  irreconcilable  conflict,  but 
which  disappears  entirely  when  the  point  of  time  at  which  the  differ- 
ent witnesses  made  their  respective  examinations  is  taken  into 
consideration. 

The  superintendent  of  the  Eadt  Louisiana  road  was  a  passenger  on 
the  derailed  train,  and  made  an  examination  immediately  after  the 
accident,  and  saw  the  plank  that  caused  it,  and  states  that  one  end 
rested  on  the  track,  and  a  part  of  it  had  been  mashed  or 
*'chewered''  ap  by  the  wheels  of  the  engine  passing  over  it.  That 
the  other  end  was  twelve  or  fifteen  feet  distant  from  the  dirt-road 
crossing,  as  at  first  seen.  He  describes  it  as  being  of  some  sixteen 
to  eighteen  feet  fn  length,  three  Inches  in  diameter,  and  nine  inches 
in  width,  and  of  eound  heart- pine  timber,  which  had  been  in  the 
road  crossing  for  a  year  or  more.  He  states  that  he,  aided  by 
two  other  persons,  lifted  it  up  and  ranged  it  along  side  of  and 
imrallel  with  the  railroad  track,  and  several  feet  distant  from  the 
original  position  it  occupied  when  he  first  saw  it;  says  that  the  edges 
of  this  plank  had  been  worn  round  by  carry- logs  and  wagons  passing 
over  it.     States  that  from   his  observation  and   knowledge  of   the 
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location  of  this  plank,  it  was,  in  his  opinion,  impossible  for  it  '  ^  to 
have  been  pushed  into  the  position  it  was  found  by  any  wagon  or 
other  vehicle  passing  along  the  road  over  the  crossing/* 

The  auditor  and  passenger  agent  of  same  company  was  also  a 
passenger  on  that  train,  and  likewise  made  an  examination. 

He  it  was  who  made  the  model  exhibited  to  the  court  as  IHostrat- 
ing  the  situation  and  surroundings  of  the  wrecked  train.  He  de- 
scribes the  little  mounds  of  loose  sand  which  had  been  dropped  on 
either  side  of  the  track  for  the  purpose  of  elevating  the  road  bed  to 
be  of  the  average  height  of  eighteen  inches  to  two  feet«  In  other 
respects  this  witness  substantially  confirms  the  statement  of  the 
superintendent.  He  says  his  examination  was  made  within  ten 
minutes  after  the  happening  of  the  accident. 

These  are  the  two  principal  witnesses  of  the  defendant,  but  their 
evidence  is  corroborated  in  its  most  material  part  by  one  of  plain- 
tiff 's  witnesses — also  an  employ^  of  same  company — who  states  that 
immediately  after  the  accident  occurred  he  went  up  the  road  with  a 
flag  to  stop  an  expected  train,  and  when  he  had  returned  he  ex- 
amined the  locus  and  found  "  the  plank  Ijing  alongside  the  track  at 
the  railroad  crossing," 

This  statement  is  chiefly  antagonized  by  an  em  ploy  6  of  the  North- 
eastern company,  who  states  that  at  the  time  of  the  occurrence  he 
was  working  at  a  gravel  pit  on  Pearl  river,  about  a  mile  and  a  quar- 
ter from  the  place  where  the  accident  occurred,  Says  that  it  was 
about  a  half  an  hour  afterward  that  he  w^as  informed  of  It  and  went 
up  there,  and  in  his  examination  he  says : 

**  I  saw  somebody  had  taken  it*'^ — ^the  plank— **  off  the  road 
crossing  which  was  in  bad  condition,  and  had  not  thrown  it  out  far 
enough,  but  had  left  one  end  on  the  public  road;  and  right  at  one  end 
of  the  plank  1  B&w  the  print  Of  a  carry -log  wheel.  I  know  that  la 
what  wrecked  the  train." 

This  witness  makes  about  the  same  estimate  of  the  size,  length  and 
quality  of  the  plank  as  other  witnesses  have  done.  This  witnefis  is 
not  supported  in  the  statement  quoted  above  by  a  solitaxy  witness 
of  the  eleven  ^interrogated.  That  of  the  engineer  of  the  derailed 
train  does  not  support  it.  He  says  his  examination  was  made  some 
fifteen  minutes  after  the  accident,  and  subsequently  to  that  made  by- 
Messrs.  Poitevent  and  Ferguson.  Says  he  saw  some  planks  at  a 
little  distance  away,  and  one  of  the  crossing  planks  near  by,  which 
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looked  like  the  train  had  run  over  it.  States  that  one  end  of  that 
plank  was  abont  two  or  three  feet  from  the  wagon  road,  bnt  is  not 
quite  certain  whether  '^  it  rested  on  the  hill  or  in  the  bottom." 

In  corroboration  of  the  evidence  of  the  defendant's  other  witnesses, 
a  wagon  driver — ^in  no  way  connected  with  defendants  or  either  of 
them — ^is  placed  npon  the  stand,  and  who,  in  substance,  states  that 
on  the  day  previous  to  the  occurrence  he  passed  over  the  dirt  road 
driving  his  wagon,  and  found  thereon  several  planks  lying  loose,  and 
on  returning  that  afternoon  he  found  the  planks  lying  in  a  two -foot 
ditch,  in  a  pUe  near  the  railroad  track.  Another  wagon  driver  tes- 
tifies that  on  passing  the  road  the  day  previous  to  the  accident  he 
fonnd  the  planks  thereon,  and  with  the  assistance  of  another  man 
removed  them,  and  put  them  in  the  ditch,  at  a  distance  of  five  or  six 
feet  from  the  public  road. 

After  the  wreck  these  two  witnesses  visited  the  train  and  they  state 
that  the  plank  which  had  been  separated  from  the  pile  was  in  a 
position  nearly  parallel  to  the  railroad,  the  end  of  it  nearest  the  dirt 
load  being  six  or  eight  feet  distant  from  it.  Another  witnesss  says 
alongside  of  the  two  planks  remaining  in  the  ditch  there  was  an 
impression  of  the  third  one  in  the  sand. 

From  this  summary  of  the  evidence  it  is  our  conclusion,  that  the 
plaintiffs  theory  that  one  end  of  the  loose  planks  had  been  left 
negligently  or  carelessly  resting  on  the  dirt-road  crossing  by  some  of 
defendant's  workmen,  and  that  a  passing  carry-log  running  over  it  had 
tilted  the  other  end  of  it  upon  the  track  and  thus  caused  the  accident 
is  without  substantial  foundation.  Indeed,  it  appears  quite  impossi- 
ble that  any  vehicle  passing  one  wheel  over  one  extremity  of  a  three - 
by- nine  inch  pine  plank,  of  sixteen  to  eighteen  feet  in  length,  c(mld 
have  thus  tilted  the  other  extremity  up  an  incline  of  several  degrees 
npon  the  track.  Even  had  such  a  feat  been  possible,  how  is  it  pos- 
sible that  the  plank  was  not  again  tilted  in  a  different  direction  by 
the  blow  it  received  from  the  engine's  wheel? 

Bnt  conceding  for  the  argument  all  that  is  contended  for  by 
plalntilTs  counsel,  how  can  it  be  plausibly  or  reasonably  argued 
that  the  Northeastern  Railroad  Company  should  have  been  sufiA- 
ciently  on  the  qui  vive  to  have  detected  and  removed  this  impedi- 
ment from  its  track,  toithin  the  brief  half  hour  which  elapsed  between 
the  passing  of  its  train  and  that  of  the  East  Louisiana  road  *,  and  that 
for  its  neglect  in  not  so  doing  it  has  laid  itself  liable  for  plaintiff's 
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damages.  We  do  not  think  that  its  responsibility  can  be  so  extend 
For  had  any  responsible  member  of  that  company  occupied  i 
exact  position  of  Mrs.  Mary  Davis,  he  would  have  been  justified, 
our  opinion,  in  believing  the  track  was  free  of  any  obstructi 
though  in  point  of  fact  it  was  not. 

Let  us  suppose  that  some  other  theory  in  reference  to  the  mam 
in  which  the  loose  plank  was  cast  upon  the  track  be  adopted — i 
workmen  and  employes  of  the  Northeastern  Company  having  b( 
primarily  at  fault  in  not  spiking  this  plank  down — and  yet  liabiJ 
can  not  be  placed  upon  them.  For  the  fact  is,  as  shown  by 
record,  that  neither  of  the  defendants,  their  servants  or  emplo 
either  placed  the  loose  plank  upon  the  track  or  left  it  loose  upon 
dirt-road  crossing  of  the  track.  But  it  is  shown  by  the  record  t 
the  servants  of  the  Northeastern  Company,  carelessly  or  negligent 
left  three  loose  planks  near  the  crossing,  and  one  of  them  was  c 
upon  the  track  by  some  third  person,  or  by  means  of  some  extrai 
ous  force  or  cause  unknown.  In  order  that  an  employer  be  fa 
liable  for  an  injury  inflicted,  the  damages  must  be  both  the  natv 
and  proximate  consequence  of  the  act  complained  of,  and  the  dv 
and  not  remote  result  of  the  defendant's  wrong. 

For,  Mr.  Weeks  says,  **  whenever  there  intervenes  the  indep 
dent  act  of  a  third  person,  between  defendant's  negligence  and  the 
jury  sustained,  and  it  affects  the  result,  and  is  the  immediate  ca 
of  the  injury,  the  plaintiff  can  not  recover  against  the  original  wr 
doer."     Damnum  Absque  Injuria,  Sees.  116,  et  seq. 

Mr.  Wharton  affirms  this  principle,  and  says:  ^^ Supposing  th« 
it  had  not  been  for  the  intervention  of  a  responsible  third  party, 
defendant's  negligence  would  have  produced  no  damage  to 
plaintiff,  is  the  defendant  liable  to  the  plaintiff?  This  question  u 
be  answered  in  the  negative,  for  the  general  reason  that  casual  c 
nection  between  negligence  and  damage  is  broken  by  the  interpi 
•  tion  of  independent  responsible  hun%an  action,^"*  Law  of  Negligei 
Sec.  134. 

It  was  maintained  in  Fairbanks  vs.  Ker,  70  Penn.  St.  86,  the  cc 
announcing  ^^  as  a  general  rule  one  is  answerable  for  the  coi 
quences  of  his  faults  only  so  far  as  they  are  natural  and  proxim; 
and  may  therefore  be  foreseen  by  ordinary  forecast ;  not  for  tl 
arising  from  a  conjunction  of  his  fault  with  circumstances  of  an 
traordinarj*^  nature." 
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And  we  take  it  that  onr  Code  ie  bottomed  on  this  principle.  It 
aaystbat  '^  every  act  whatever  of  man  that  eauseE  damage  to  another 
obligee  him  5^  whow  fnult  it  happened  to  repair  it.^'     R.  C.  C.  2315* 

It  also  deolareB  that  '*  we  are  responsible,  not  only  tor  the  damage 
occasioned  by  our  own  act,  bnt  for  that  which  is  cauaed  by  the  act  of 
persons  for  whom  we  are  annwerable,"  etc,     R.  C.  C,  2317, 

It  says  *^  masterB  and  employers  are  anewerable  for  the  daniage 
occa^oned  by  their  fie rv ante  and  overseejB  in  the  e^erdae  of  the 
fnnctions  in  which  they  are  employed."     R,  C  C,  2320. 

Afl  if  to  pnt  the  question  beyond  cavil  or  doubt  that  article  de- 
clarer that : 

^^  In  the  above  caees  responsibOity  only  attaches  when  the  masters 
or  employers^  teachers  and  artiflans^  mi^ht  have  prevented  the  ac^ 
which  caused  the  damage  and  have  not  done  it." 

These  principles  were  recognized  and  applied  in  Williams  vs*  Pull- 
man Palace  Car  Company  et  ah,  40  An.  417,  and  the  Louis ville.  New 
Orleane  and  Texas  Railroad  Company  were  coerced  to  respond  in 
damagee  for  the  act  of  the  porter  of  the  Pullman  Company  in  asuanlt- 
ing  a  passenger  on  ite  train. 

But  in  neither  the  Roman  law  nor  in  our  own  has  vicarious  liability 
been  recognized  as  actionable.  On  the  contrary  the  resulting  dam- 
ages have  always  been  held  as  remote  and  consequential,  and  not 
recoverable. 

In  this  caiie  it  is  clear  that  the  accident  occurred  ttirough  the  in- 
terposition of  an  independent  responsible  human  agency.,  and  not 
from  the  act  of  defendant's  servants  or  employ#s,  and  hence  plaintiff 
can  not  recover. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  re- 
versed, and  plaintiff  's  demands  rejected  at  his  costs  in  both  courts, 

Mr.  Jujsttce  Pocb^  dissents  from  the  opinion  and  decree  of  the 
majority  and  will  file  his  reasons  later. 


OOKCITRRING    OPINIOX, 

Fenner,  J*  I  concur  in  the  decree  herein  exclusively  on  the 
groond  that  the  plaintiff  has  entirely  failed  to  establish  any  casual 
eonnection  between  the  negligence  of  defendants  and  the  injury  coai^ 
plained  of. 
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Conceding  that  the  railroad  company  was  gnilty  of  negligence  i 
leaving  the  loose  planks,  which  it  had  taken  up  from  ite  croBsin^ 
lying  upon  the  wagon  road  in  Imch  position  and  in  such  proximity  t 
its  track  that  passing  wagons  in  the  ordinary  ase  of  the  road  migt 
have  dragged  or  thrown  the  planks  upon  the  track,  and  concedln 
that  if,  as  claimed  by  plaintiff,  a  passing  carr>'-log,  in  going  over  tti 
end  of  one  of  said  planks,  had  dragged  or  tilted  it  so  that  one  end  ( 
it  was  thrown  npon  tl&e  track,  causing  the  accident,  the  defendai 
would  have  been  liable — yet  the  plaintiff  has  entirely  failed  to  pro^ 
the  latter  fact,  and  it  is  distinctly  disproved  by  the  testimony  of  ti* 
witnesses,  Dawes  and  Crawford,  corroborated  by  a  third,  Davia, 

Dawes  testifies  that,  the  day  before  the  accident,  he  crosBed  tl 
road  with  his  wagon  and  found  the  planks  lying  across  the  roa^ 
where  they  had  been  left  by  the  employes  of  the  railroad  company 
that  they  were  an  obstruction,  and  that,  aB  he  was  going  to  retm 
in  the  dark,  that  night,  he  removed  the  planks  from  the  road  ar 
laid  them  in  or  along  a  ditch,  placing  them  at  a  distance  of  six  < 
eight  feet  from  the  wagon  road. 

Crawford  states  that,  on  the  same  day,  he  crosaed  the  road  ar 
found  the  planks  lying  upon  it,  and,  shortly  afterward,  met  Daw< 
going  toward  the  crossing;  and  that,  when  he  returned  the  san 
day,  he  found  the  planks  had  been  moved  from  the  road,  tbas  ful 
confirming  Dawes'  statement. 

Davis  testifies  that,  after  the  accident,  he  went  with  Dawes,  wl 
showed  him  where  he  had  placed  the  three  planks,  and  found  two 
them  still  lying  there,  and  a  mark  on  the  sand  showing  where  tl 
third  had  lain  before  it  was  removed. 

These  witnesses  are  entirely  uncontradicted.  Not  a  single  perB< 
testifies  to  having  seen  the  planks  upon  the  road  after  the  tin 
when  Dawes  and  Crawford  state  that  they  had  been  removed  ther 
from. 

Porter,  the  driver  of  the  carry -log,  which  passed  over  the  crossii 
about  one -half  an  hour  before  the  accident,  and  who  had  the  hi 
opportunity  of  knowing  whether  or  not  the  planks  were  then  up* 
the  road,  was  not  summoned,  though  he  lived  hard  by,  and  no  su 
gestion  is  made  of  any  inability  to  secure  his  testimony. 

The  negligence  of  the  company  in  leaving  the  planks  lying  loo 
upon  the  wagon  road  was  entirely  cured  by  the  act  of  Dawes 
removing  them  before  the  accident  and  placing  them  in  a  poaiti 
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where,  according  to  all  the  evidence,  they  were  free  from  any  danger 
of  being  thrown  on  the  track  by  the  operation  of  any  natural  or 
oidinaiy  caofles.  If  the  defendant  had  placed  them  there  originally 
it  would  have  been  free  from  any  charge  of  negligence. 

How  the  plank  got  on  the  track  is  a  mystery  not  solved  by  the 
evidence.  The  only  theory  advanced  by  plaintiiT,  viz :  that  a  carry- 
log  passing  on  the  road  crossed  the  plank  and  tilted  it  on  to  the 
track,  is  sustained  by  no  evidence,  and  is  contradicted  and  rendered 
impossible  by  the  testimony  above  referred  to. 

Defendant  was  not  required  to  account  for  the  presence  of  the 
plank  on  its  track,  farther  than  to  absolve  itself  from  any  connection 
therewith ;  bnt  the  record  is  not  barren  of  evidence  suggesting  that 
it  may  have  been  placed  there  by  the  voluntary  and  malicious  act  of 
a  third  person  or  persons,  for  which,  if  it  be  true,  the  defendant 
certainly  could  not  be  held  responsible. 
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Q.  T.  Payne  vs.  Job  and  Jack  Habbard. 

A  contract  purporting  to  be  a  aalo  a  remere,  which  diyides  the  price,  which  was  for 
an  antecedent  debt,  to  be  returned  in  two  instalments,  and  declares  the  forfeits 
are  of  the  right  to  redeem  on  a  failure  to  pay  the  first  instalment  due,  is  pignior- 
atiTe  in  character  and  an  antichresis. 

The  mortgage  rights  of  the  creditor  are  not  destroyed  by  the  pledge  of  the  im- 
movable  to  him,  if  they  have  been  preserved  on  the  property. 

APPEAL,  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Young  J  J. 


Luce  A  Lemle  for  Plaintiff  and  Appellant. 


(|111    608 


8Uel  <fir  Dagg  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  plaintiff  held  a  mortgage  on  the  Hermitage 
plantation^  the  property  of  defendants,  and  proceeded  to  foreclose 
the  same.     While  the  property  was  under  seizure,  and  about  to  be 
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sold,  an  agreemeatr  waa  entered  into  between  plaintiff  and  defer 
ante,  by  which  the  latter  gained  two  yesrfl'  time,  in  annual  lust 
mentBf  to  pay  the  mortgage  debt. 

The  contract  was  made  in  the  fomi  of  a  sale  a  reuiere*  1 
defendants  leased  the  property  conveyed  to  plaintifT  by  them.  1 
plain ti  IT  also  agreed  to  fiirnish  the  defendants  supplies  for  the  ye 
The  defendant!^  failing  to  pay  for  the  supplies^  and  the  rent,  I 
plaintiff  proceeded  againat  them  by  writs  of  sequestration,  pi 
visional  seizure  and  attachment. 

The  defendants  deny  plaintiff^ s  right  to  sue  for  the  rent,  aa  he 
not  the  owner  of  the  Hermitage  plantation. 

They  contend  that  the  contract  entered  into  by  them  with  plain 
was  not  a  sale  of  said  plantation  with  the  right  of  redemption,  bn 
pigniorative  contract,  by  which  the  plantation  was  conveyed 
plaintiff  as  security  for  the  mortgage  debt.  He  also  prayed  that 
the  sale  should  be  considered  one  a  remere  that  it  be  declared  r 
and  void  for  lemon.  The  defendants  also  plead  in  reconventloi] 
damages  the  sum  of  $2100. 

There   was  judgment  for  the    plaintiff  on  his  original,  and 
defendant  on  his  reconventional  demand,  setting  aside  the  sale 
leBion.      There   was    no   evidence   offered    on    the    'econventio 
demand   for  damages,  and   it    may   be   considered   as  having   bi 
abandoned. 

We  are  without  jurisdiction  rat  tone  muteriwf  of  the  principal  dema 
and  will  therefore  confine  ourselves  to  the  interpretation  of  the  ci 
tract,   purporting  to  be  a  sale  a  remere  entered  into  between 
parti  es- 

The  dead  from   defendants  to  plaintilT  declares  the  price  to 
$1354,46.     The  vendors  reserve  the  right  to  redeem  the  property 
repaying  the  above  sum,  one -half  on  the  1st  of  January,  1889,  ; 
the  balance  1st  of  January,  1890*     In  the  default  of  payment  on 
tst  of  Januar>%  lB89j  the  right  of  redemption  is  to  be  forfeited 

If  the  price  had  been  payable  at  one  time,  or  at  difTerenl  tii 
without  forfeiture,  until  the  last  payment,  at  which  period.  In  defs 
of  paymenti  the  right  to  redeem  would  cease  to  exist,  the  conti 
would  have  had  all  the  essential  features  of  a  sale  A  remebe* 

The  right  of  redemption  la  an  agreement  by  which  the  ven 
reserves  to  himself  the  power  of  taking  back  the  thing  sold  by  retu 
i  ng  the  price  pmd  for  it*     B.  C.  C.  2567. 
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Tbe  price  can  not  be  divided  m>  ajs  to  forfeit  the  property  and 
deetroy  the  right  of  redemption  on  a  failure  to  pay  the  first  instal- 
meot  when  due.  The  time  fixed  for  the  exercise  of  the  right  of 
redemption  mnst  be  rigidly  adhered  to.  It  can  not  be  prolonged. 
R,  C.  C,  2569. 

Tbe  contract  under  consideration  declared  the  forfeiture  of  the 
redemption  on  the  failure  of  defendants  to  meet  the  first  payment,  a 
part  of  the  alleged  price^  Januaiy  1,  1889.  If  enforced  the  plaintiff 
"voM  get  the  property  for  one -half  the  price  agreed  upon,  and  the 
provisionfl  of  Arfc.  2567,  R.  C  C, ,  defining  the  right  of  redemption, 
would  be  violated  and  destroyed. 

In  this  cade  the  price  agreed  upon  bears  no  proportion  to  the  value 
of  the  plantation.  The  District  Judge  thought  it  so  inadequate  that 
he  set  the  sale  a&ide  for  lesion. 

We  think  he  was  correct  in  his  estimate  of  the  value  of  the  Hermit- 
age plantation.  We  do  not  agree  with  him,  however,  in  his  construc- 
tion of  the  contract. 

From  the  in&uffleiency  of  the  sum  stated  as  the  price,  and  it  being 
£he  mortgage  debt  with  interest  and  costs,  the  peculiar  feature  of 
dividing  the  payment  for  the  return  of  the  price,  and  declaring  the 
forfeiture  on  the  failure  to  pay  the  first  instalment,  we  are  of  the 
opinion  that  the  contract  is  pigniorative  in  character  and  the  prop- 
erty was  placed  in  the  possession  of  the  creditor  for  the  purpose  of 
iectiring  the  debt  due  by  defendants  to  plaintiff.  Itcomesunder  the 
definition  of  an  antichresis.  R.  C.  3176. 

The  creditor  took  possession  of  the  property  as  a  pledge  for  a  debt 
due  him.  He  Lmmedlately  leased  it  to  the  debtor  and  thus  reaped 
the  revenues  of  the  thing  given  to  him  in  pledge. 

He  could  not  become  the  owner  on  failure  of  defendants  to  make 
the  first  payment,  and  the  clause  to  this  effect  in  the  contract  is  a 
nulli^.  He  has  the  right,  however,  to  have  the  pledged  immovable, 
tbe  Hermitage  plantation,  seized  and  sold  to  pay  his  debt.  R.  C.  C. 
317S. 

The  amount  due  for  rent,  if  collected,  must  be  imputed  to  the 
interest,  if  any  is  due  the  creditor ;  if  not,  then  to  the  reduction  of 
the  prinejpal. 

The  plaintiff^ s  mort^^o^n  the  Hermitage  plantation  for  the  debt 
for  which  it  was  given  to  him  in  pledge  is  not  destroyed  by  it,  and 
he  can  Btill  enforce  the  samCf  if  it  has  been  preserved  on  the  prop- 
ertj^-     B-  a  C.  3181. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  that  part  of  t 
judgment  appealed,  and  over  which  we  have  juriBdictlon^  whi 
decreed  the  nullity  of  the  sale  on  account  of  lesion  he  avoided  a 
reversed.  And  it  is  now  ordered,  adjudged  and  decreed  that  there 
judgment,  in  favor  of  the  defendants,  decreeing  the  contract  enter 
into  between  plaintiff  and  defendants,  by  which  the  Hermitage  plant 
tion  was  delivered  into  the  possession  of  the  plaintiff  to  secure 
indebtedness  of  $1354.46,  to  be  a  contract  of  pledge  of  said  propei 
to  secure  said  sum,  reserving  to  plaintiff  the  right  to  proceed  und 
Art.  3179,  R.  C.  C,  to  enforce  the  payment  of  hii  debt,  or  to  enfoi 
his  mortgage  right  on  said  pledged  Hermitage  plantation,  if  the  sai 
has  been  preserved  thereon. 

It  is  further  ordered  that  the  reconventional  demand  of  defendai 
for  damages  be  dismissed,  the  appellant  to  pay  coats  of  appeal. 


■I        \ 


On  Application  for  Rehearing. 

W ATKINS,  J.  Plaintiff  and  appellant  complain es  that  our  deci 
maintaines  the  contract  between  him  and  the  defendants  as  an  a 
tichresis,  securing  a  mortgage  debt  of  the  latter  to  him  of  f  lS54.i 
only  whereas  it  should  have  been  nt^ted  that  the  same  bore 
per  cent,  per  annum  interest  from  the  date  of  the  contract,  Fe 
ruary  21,  1888- 

The  applicant  has  misconstrued  our  decree.  It  explicitly  stat 
that  the  contract  of  pledge  did  not  in  any  respect  modify  the  pi 
vious  act  of  mortgage.  It  was  left  in  force,  and  plaintiff  was  p* 
mitted  to  select  which  of  the  two — ^the  act  of  pledge  or  the  mortgf 
— he  would  proceed  to  enforce.  Both  were  held  valid  and  binding 
securities  for  the  payment  of  one  and  the  same  debt. 

He  must  look  to,  and  rely  only  upon,  those  acts  for  the  ascert 
ment  of  the  extent  of  his  rights  and  the  amount  of  his  debt  and 
Interest. 

Rehearing  refused. 


No.  10,562.^. 
Mrs.  S.  a.  Miller  vs.  C.  i^^^  u^maker. 

The  omission  to  make  express  mentioD,   id  a  uaricupativi*  will   by  public 
or  in  equivalent  terms,  that  it  was  icritten  by  tlie  notttry,  in  fatal  iiml  iiivitlidj 
the  instrument. 


[ 
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n^nta  and  rGTfdinue^  enu  not  lJ(:f  rei-overed  from  n  fyoSHuasor  In  ji^od   fultli  ejsci-pt 

tmm  Jadltia]  dpEDund^  when  uvicteLh 
^Pift) po«.4e83or  cun  not  be  rEquEreU   to  ilcmolUh  wai-k?^  put  up  Uy   hitiii  nntt   in 

cntiTleiJ  ta  rocovi^r  from  tht»  wwntir^  on  the  Itittur's  chulf^t^i  pitljer  the  T*ilu*i 

orthf^  Toaterluls  And  iliv.  prwi'  of  ^torkiuHniiittip,  or  the?  ri'TmlHirsutiK'nt of  a^uiii 

t^iaul  to  thv  enhuoi-etl  vaJui'  vl  the  hoiL 


APPEAL  from  the  Ninth  District  Court,  Pariah  of  Concordia. 


tfuci  dt  Lemle  for  Plaintiff  and  Appellee; 

in  A  BimtupatiTe  Ci'-minnt'nt  by  public  iXft  Tiiunt  rvidence  hj  It^  recUiiLs  thut  it  tcttf 
vrifirn  by  ttio  tiotftryj  t*utl  irnf^f^m  itjf  dirfiitrtl.  alUo  b(-  donu  in  tbi-  pruaence  of 

SAn.  UH;    11  An.  lOH;    :ai  An. 'J(i3;    '21  An.ll.>;    25  An,  48f»;    26   An.  *i'Ji   28  An,  ;^88; 

3T  Ad.  a^ ;  10  An.  5Ji:s, 
'L   Thi- DQncnpatlve  tet^tiiniuiit  by  pnbllo  ut-t  nuist  bpiir  on  tta  fact*  f¥kk*npc  in  it^ 

rwitttla,  showing  by  trhftm  [t  ua^i  rfjufy    l^unm  iiuthoritlcs. 
1    The  form  all  ties  to  whk^h  t&dtuniente  Art*  auhjvt^t  tiiu^t  be  oLiBttrred^  otherwise 

the  t&^Utnient-M  are  nail  and  r^jid.    V.  C.  ififtfi. 
i    One  iKViiseasing  undtr  a  title  (it^fetrtire  and  \'Oid  00  it*f  fiK-e   is  n^>t  a  possessor 

it!  ^rood  falttj*  1*4:* i!  owea  routs  for  thf?  whole  period  of  hi»  poin^i.-Mi^ion,    ^u  one 

ean  pli±ad   Ignorance  of  the  law  on  quefttion^  of  owui'r!4h)ip.    41  An.  ttM>  and 

antborittes  there  elted. 

6.  Tb^  prediimptlons,  probahltltlea  and  olreutiistaut!us  are  ui^alnst  the  reeonren- 
tEoiial  demand  of  defendant  elalmed  to  hare  been  expended  for  iiaproveinent^ 
and  *ieparft te  d  ebtw  of  1 1  le  1 1  ee  e  flsed , 

1  The  testimony  of  defendant  i^  not  only  Ineooftistent,  ermtrmlietory  and 
improbable,  Imt  it  In  uncotToborated.    €.  C-  W^l,  37  An.  '.15,  ftT,  *V*0.    Mntinin|uf, 

7.  To  eharge  u  eotnmijnlty  Hith  the  Me  parity  debts  of  the  husband*  he  tnust 
e*tabl|j)h  not  only  that  he  brought  suf  h  iN^eparate  funda  Into  the  comniiinlty^ 
but  that  the  eooimuulty  was  benefited  a  ad  enrlehed  thereby.  10  K.  1^:  'M  An. 
fSnS:  m  An.  193.27**:  Sa  An.  541. 

V  }*nnpi;rty  purehaiiefl  with  inonpj  stolen  from  u  !^neee>*Hion  belonj^n  to  tlie  sne- 
wsftion.    .=11  A.  ;t5T. 


&eel  dr  Dugg,  Charles  S^  Dtike  and  Phil.  Hough  for  Defendant  and 
Appellant. 


The  opinion  of  the  court  was  delivered  by 

BsRinjDEZ,  C*  J,  This  controverey  involves  the  validity  of  an 
aotheatic  will  of  a  wife  in  favor  of  her  husband ;  the  liability  of  the 
latter  for  renta,  fiince  the  death  of  the  former,  of  property  left  by  her, 
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and  of  which  he  had  possession ;  the  right  of  fche  bttfiband  to  tecovet 
from  the  succession  certain  money  claims  which  he  sete  up,  shotilcl 
the  wU)  be  amended. 

The  plaintiff,  who  is  a  sister  of  the  deceased  wife^  charges  th^ 
nnlljty  of  the  will,  which  is  in  the  nuncupative  form  by  public  act, 
on  the  main  ground  that  it  does  not  appear  from  its  contents  that  it 
was  tm-Uten  by  the  notary  who  received  it. 

It  would  be  cumbersome  to  incorporate  here  the  proeeB  verbal  ol 
the  making  of  the  will  as  prepared  by  the  notary. 

It  suffices  to  say,  that  there  was  made  by  that  offlcia)  no  state m en ( 
that  he  has  ivritten  the  wiJl,  and  that  the  omission  to  make  e^cpresf 
mention  of  that  import^mt  fact  is  fatal  to  the  validity  of  the  instru^ 
ment,  as  no  proof  can  be  adduced  nliunde  to  supplement  th« 
omlsston. 

The  notary  declares  that  he  wsm  called  on  by  the  testatrix  "^  tc 
write,  at  her  dictation,  her  last  will  and  testament;'*  that  she  die 
**  dictate  to  me  (him)  the  follov^ing^  as  her  last  will  and  testament,^' 
which  it  is  needless  to  transcribe^  and  he  concludes  by  stating  thaj 
the  testatrix  having  heard  the  will  read^  declared,  etc. 

Surely,  from  that  st^t<ementj  It  appears  that  the  notary  was  callec 
on  to  write  the  will ;  that  the  testatrix  dictated  it,  and  that  It  wai 
read  to  her,  but  it  does  not  appear  that  the  notary  wrote  it  dowi 
after  the  dictation.  There  is  nothing  in  the  language  used  iron 
which  it  can  be  deduced  that  he  did  so.  He  ought  to  have  m 
declared  cxpret^Mly,  or  used  analogous  terms.  His  failure  to  hjiv« 
done  so  causes  the  invalidity  of  the  instrument,  Jt  makes  no  differ- 
ence that  in  truth  he  did  write  it,  for  it  is  a  circumstance  which  cai 
not  be  legally  established  otherwise  than  by  the  declaration  of  th< 
not-arj'  in  the  act  itaclf . 

Art*  1578,  R,  C.  C,  and  the  jurisprudence  expounding  it,  uiimei*ci 
fully  demand  that  express  mention  be  made  of  the  dictation,  writini 
down  and  reading,  and,  for  a  failure  to  observe  the  formalities  pre- 
scribed, the  subsequent  article,  1595^  emphatically  declares  that  thi 
testament  a  hall  be  null  and  void. 

It  is  needless  to  refer  specially  to  other  autborities  to  show  tlia 
unless  the  notarj^  declares  that  he  has  written  down  the  will,  o 
employs  words  of  equivalent  import,  the  i^ill  is  a  nullity. 

There  can  be  no  doubt  that ^  under  the  proof  and  the  admission,  ih< 
plaintiff  Sti  the  nearest  of  kin  of  the  deceased  and  therefore  her  aoi 
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heir  at  law.     She  is  conseqnently  entitled  to  be  so  recognized  and 
has  a  standing  in  conrt  to  make  farther  demands. 

She  claims  that  the  defendant,  her  sister's  surviving  husband,  owes, 
her  the  rents  of  the  property  left  by  his  deceased  wife,  from  the 
time  of  her  death  np  to  settlement,  at  the  rate  of  $25  per  month. 

To  this  the  defendant  answers,  that  being  a  possessor  in  good  faith,, 
he  is  not  accountable  for  such  rents,  which  he  besides  denies  having 
received. 

The  defendant  was  in  possession  of  the  property,  not  merely  by 
virtue  of  the  will  by  which  it  was  bequeathed  to  him,  but  of  a  judi- 
cial decree,  which  ordered  "  that  its  provisiona  be  exeeuted.^^ 

Neither  the  will,  nor  the  decree  made  to  carry  it  out,  were  absolute 
nullities,  for  their  validity  could  have  been  acqi^esced  in,  expressly 
or  impliedly,  as  being  in  favor  of  private  individuals. 

By  the  lapse  of  time,  five  years,  B.  G.  0.  8542,  an  action  to  annul 
it  would  have  been  barred. 

The  defendant  was  in  good  faith  when  he  deposited  the  will  in 
court;  the  officer  who  made  the  decree  for  its  execution  thought  it- 
was  a  valid  will ;  the  attorneys  who  presented  it  to  the  court  were 
under  the  same  impression ;  the  plaintiff  herself,  and  her  counsel, 
for  a  time,  did  not  suspect  its  invalidity,  for  a  claim  for  money  was 
made  by  them,  from  the  defendant,  treating  him,  as  it  were,  as  the 
testamentary  heir  of  the  deceased. 

The  defendant  has  set  up  the  fact  of  this  claim  as  an  estoppel, 
shutting  out  plaintiff  from  the  present  suit ;  but  it  has  none  of  the 
essential  elements  which  can  affix  upon  it  the  character  of  a  formal 
and  knowing  acknowledgment  of  the  will  as  a  valid  instrument,  and 
can  not  therefore  be  considered  as  a  ratification  of  an  act  as  valid 
which  was  known  not  to  be  so. 

It  can  serve  however  to  show  that  the  defendant  could  be  in  good 
faith  when  he  treated  the  will  as  valid,  as  his  wife's  sister,  the  only 
person  who  could  have  raised  adverse  rights,  herself  had  taken  it  to 
be  so. 

Viewed  as  a  possessor  in  good  faith,  the  defendant  can  not  be- 
held responsible  for  aU  the  rents  claimed. 

The  District  Judge,  after  hearing  the  evidence  adduced,  thought 
that  the  rent  could  be  put  down  at  $17.50  per  month,  and  rightly  al- 
lowed it  from  the  date  of  judicial  demand. 
26 
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The  plaintiff  further  claims  the  value  of  property  of  the  wife  al- 
leged to  have  been  disposed  of  by  the  husband  since  the  death.  The 
record  does  not  show  that  the  defendant  has  done  any  such  act.  The 
District  Jndge  thufi  found  and  so  do  we* 

In  bis  re  conventional  demand  the  defendant  had  set  up  claims 
a^regating  $2075,  which  were  allowed  below,  to  the  extent  of 
1578.50  only. 

In  his  brief  on  appeal,  the  defendant  has  stated  the  di^erent  items 
on  which  he  now  insists*  and  which  sum  up  |2122. 

The  items  for  $450  for  improvements  put  upon  the  property  of  the 
wife  before,  and  for  |250  for  similar  improvements  after  her  death, 
have  been  formally  admitted  as  correct. 

The  plaintiff^  however,  contends  that,  ha\ing  made  an  election 
nnd*-r  Art.  508,  R.  C,  0.,  this  demand  can  be  settled  by  the  defend- 
liwt  [ukingand  removing  the  building;  but  that  very  article,  in  iia 
last  paragraph,  expressly  provides  that,  if  the  edifices  or  works  have 
been  made  by  a  third  person,  evicted  and  not  sentenced  to  make 
restitution  of  fruits,  because  such  person  possessed  bona  fide,  the 
owTier  shall  not  have  the  right  to  demand  the  demolition  of  the 
work,  but  shall  have  his  choice^  either  to  reimburse  the  value  of  the 
material  and  the  price  of  workmanship,  or  to  pay  a  stmi  equal  to  the 
enhanced  value  of  the  soil. 

The  remaining  iUmi^^  one  for  $160,  paid  by  the  husband  out  of  hie 
separate  funds,  to  extinguish  a  mortgage  on  the  wife^s  property, 
another  for  $100,  to  pay  fees  to  an  attomey,  another  for  a  like 
amount,  paid  for  her  account,  and  another  for  f30,  paid  in  the  same 
wa>\  and  finally  one  for  funeral  expenses  for  $42,  are  not  so  well 
established  as  to  be  allowed  hi  full. 

The  District  Judge  who  heard  the  numerous  witnesses  who  testi- 
fied io  the  cose,  and  the  defendant  himself,  came  to  the  conclusion 
that  he  was  entitled  to  recover  $578.50  only. 

The  appeal  was  taken  by  the  defendant^  and  the  plaintitt,  answer- 
ing, joined  in  the  same,  praying  for  an  affirmance  of  the  judgment  aa 
far  as  it  benefits  her,  and  its  reversal  otherwise* 

We  tlnnk  that  the  Bistrict  Judge  has  done  substantial  justice. 

Judgment  a^rmed- 
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No.  10,586.  '^   *?3 

The  State  op  Louisiana  vs.  Ortbb  Perique  et  al.  •"J^loS 

1124  10^ 
An  application  for  a  continuance  In  a  criminal  case,  on  account  of  the  absence  of  a 

witness,  unsupported  by  affidavit,  can  not  be  considered. 

APPEAL  from  the  Twenty -second  District  Court,  Parish  of  St. 
James.     Duffel,  J. 

WdUer  H.  Rogers,  Attorney  General,  and  R.  M,  McCulloh,  District 
Attorney,  for  the  State,  Appellee. 


RobU  G.  Dugui  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

PocHi,  J.  The  trial  of  Orter  Perique,  Jr.,  and  of  Valsin  Brand, 
on  the  char^  of  shooting  with  intent  to  murder,  resulted  in  the 
acquittal  of  Perique  and  in  the  conviction  of  Brand,  who  prosecutes 
this  appeal  from  a  sentence  of  eighteen  months  to  the  penitentiary. 

I. 

His  fint  complaint  is  of  the  refusal  of  a  continuance  of  the  case 
on  account  of  the  absence  of  an  alleged  material  witness. 

The  record  shows  that  the  absent  witness  had  been  summoned  by 
service  made  at  his  domicil;  that  the  motion  for  continuance  was 
not  made  in  writing,  and  that  it  was  not  supported  by  an  affidavit. 
It  appears  further  from  the  bill  that,  when  called  by  the  District 
Attorney  to  make  the  proper  affidavit,  the  accused  declined  to  do  so, 
and  his  counsel  argues  here  that  an  affidavit  can  not  be  required  in 
such  cases,  as  'Mt  may  be  against  the  interest  of  an  accused  person 
to  disclose  at  the  beginning  of  the  trial,  or  before  the  trial,  the  facts 
which  he  intends  to  prove  by  an  absent  witness.'' 

In  the  face  of  an  inflexible  rule  of  criminal  jurisprudence  requiring 
such  an  affidavit  as  an  indispensable  condition  of  a  continuance,  the 
argument  of  counsel  has  at  least  the  merit  of  vigorous  freshness  and 
of  ingenious  originality. 

But,  at  this  stage  of  jurisprudence,  we  can  not  dare  to  drift  from  the 
safe  moorings  at  which  all  the  courts  which  are  guided  by  the  rules 
of  common  law  procedure,  have  been  anchored  for  several  centuries. 
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State  of  Louisiana  vs.  PerJque  et  al. 

With  a  different  rule,  it  would  be  a  heroic  feat  for  a  prosecoting 
officer  to  force  an  accused,  the  essence  of  who»e  defence  would  he 
time,  to  a  trial,  under  any  circumstanceB. 

Speaking  of  the  required  conditions  of  a  motion  for  a  continuance  in 
such  cases,  Bishop,  in  his  work  on  Criminal  Proeedoref  says  at  Sec.  951 1 

^'  If  a  witness  is  absent  or  sick  and  not  t<»  be  procured  tUl  a  future 
itay  or  term,  he  must  make  affidavit  setting  forth  the  name  and  resi* 
'tence  of  the  witness,  the  facts  which  he  ig  expected  to  prove,  their 
materiality  to  his  case,  as,  for  example,  that  he  can  not  prove  them 
otherwise,  and  their  relevancy  to  the  issue,  why  his  presence  can  not 
now  be  had,  and  the  reasons  to  believe  it  may  be  had  then,  together 
with  what  will  render  apparent  his  own  want  of  laches." 

Every  one  of  the  enumerated  requisitea  of  the  rule  has  been  the 
Bubject  of  some  judicial  interpretation  even  in  our  jurieprudence,  in 
which  it  has  been  uniformly  enforced  as  laid  down  by  Bishop. 

In  the  following  list  of  cases,  the  application  for  a  continuance  was 
not  entertained  for  the  absence  of  the  affidavit :  State  vs,  Romero,  5 
An.  25;  State  vs.  Rountree,  32  An.  1144;  Btate  vs.  Crawford,  41 
An.  589. 

And  in  the  cases  hereinafter  enumerated,  the  motion  was  overruled 
on  account  of  the  insufficiency  of  the  affidavit :  State  vs.  Clark,  37 
An.  128;  State  vs.  Redmond,  37  An.  774;  State  vs,  Landrum,  37  An. 
799;  State  vs.  DuflPy,  39  An.  419;  State  vs.  Bassingerj  39  An.  918. 

Hence  we  conclude  that  this  g^und  has  no  force, 

II. 

The  next  complaint  is  too  trivial  to  require  more  than  a  passing 
notice. 

As  the  case  was  tried  by  the  judge,  tlie  accused  invites  our  atten- 
tion to  errors  committed  by  the  former  in  summing  up  the  evidence 
in  the  case.     The  request  is  couched  in  the  following  words: 

*''  Such  being  the  case  we  respectfully  f*8k  the  court  to  conslda? 
whether  it  was  just,  arbitrarily  to  disregard  the  testimony  of  nine 
disinterested  witnesses,  whose  testimony  has  not  been  contradicted 
in  a  single  material  particular,  who  were  on  the  spot  at  the  time  of 
the  shooting,  and  saw  it  all,  and  who  swore  to  a  clear  case  of  self- 
defence,  and  to  believe,  in  preference,  the  adverse  testimony  of  the 
four  State  witnesses,  who  were  directly  contradicted  by  the  other 
nine." 
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state  of  Louisiana  ts.  Butler. 

But  the  constdtntional  restriction  of  our  criminal  jurisdiction 
sternly  forbids  our  invasion  of  that  fleld^of  investigation.  We  can 
bnt  refer  counsel  to  Art.  81  of  the  Constitution,  which  restricts  our 
jurisdiction  ''  in  criminal  cases  to  questions  of  law.'' 

The  record  discloses  no  error  to  the  prejudice  of  the  appellant. 

Judgment  affirmed. 


No.  10,646. 
The  State  of  Louisiana  vs.  Albert  Butlee. 

When  an  affidaylt  for  continuance  sets  forth  all  the  essential  requisites  as  to  the 
names  and  residence  of  the  witnesses,  the  character  and  materiality  of  their 
testimony,  the  exercise  of  proper  diligence,  and  the  ability  to  procure  attend- 
ance of  the  witnesses  If  the  trial  be  deferred,  the  refusal  by  the  judge,  who 
signs  the  bill  of  exceptions  without  qualification  and  without  reasons,  is  error. 


APPEAL  from  the  Twenty-Sixth  District  Court,  Parish  of  Jefferson. 
WaUer  H.  Rogers^  Attorney  General  for  the  State,  Appellee. 


H.  N.  QauHer  for  Defendant  and  AppeUant. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  The  defendant  was  indicted  for  murder,  and  appeals 
from  a  verdict  and  sentence  for  manslaughter. 

The  error  assigned  is  the  refusal  of  a  continuance. 

The  continuance  was  applied  for  upon  an  affidavit  setting  forth  the 
absence  of  three  witnesses,  averring  the  materiality  of  their  testimony, 
aetdng  forth  the  relevant  and  material  facts  he  expected  to  prove 
by  them  and  that  said  facts  could  be  proved  by  no  other  witnesses; 
that  he  had  given  their  names  to  the  clerk  and  sheriff  in  ample  time  to 
have  them  summoned;  that  they  resided  in  the  immediate  vicinity  of 
the  court  house,  but  were  temporarily  absent  in  the  neighboring  parish' 
of  St.  James,  which  absence  was  not  known  to  him  until  he  came  to 
summon  them ;  that,  nevertheless,  he  had  caused  summons  to  issue 
to  the  parish  of  St.  James,  upon  which  no  return  had  been  made ; 
that  their  attendance  can  be  secured  if  a  continuance  be  granted ; 
and  that  the  motion  is  not  made  for  delay. 


it'' 
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||);lii.. 


Sanders  vs.  Levi. 


An  additional  ground  for  continuance  was  assigned  in  the  aflfida^ 
of  his  counsel  that  he  had  been  employed,  only  the  instant  befoi 
by  friends  of  the  accused,  and  had  had  no  time  to  prepare  the  d 
fence,  and  that  he  believed,  if  proper  time  were  allowed,  a  sufficie 
defence  could  be  made. 

The  judge  refused  a  continuance  and  signed  the  bill  of  exceptio 
without  contradicting  any  statement  above  recited,  or  assigning  ai 
reasons  for  his  action. 

This  was  patent  error.  The  bill  of  exceptions,  thus  signed  wit] 
out  qualification,  authorizes  us  to  take  as  true  the  facts  stated  in  tl 
affidavits,  and  those  facts  undoubtedly  sustain  the  application  I 
continuance. 

A  motion  was  subsequently  made  for  a  new  trial  on  the  ground 
error  in  refusing  the  continuance.  In  his  reasons  for  refusing  a  ne 
trial,  the  judge  says:  '*The  court  considering  that  the  accused  wi 
arraigned  at  the  beginning  of  the  term,  and  asked  for  witne88< 
residing  fifty  miles  from  the  court  house,  four  days  before  the  trii 
and  considering  further  that  the  witnesses  who  testified  in  the  ca 
for  the  accused,  gave  him  an  opportunity  to  make  a  full  defence,  ai 
that  this  motion  is  made  for  delay,  orders  that  the  motion  for  a  ne 
trial  be  refused.'' 

It  is  questionable  whether  we  should  import  these  reasons  into  tl 
bill  taken  to  the  refusal  of  the  continuance ;  but,  even  if  we  shou 
do  so,  they  are  manifestly  insufficient.  The  case  is  fully  covered  I 
our  decision  in  State  vs.  Egan,'37  An.  368.  It  is  therefore  adjudge 
and  decreed  that  the  verdict  and  sentence  be  annulled  and  reverse 
and  the  case  be  remanded  for  further  proceedings  according  to  \B^ 


No.  10,564. 
C.  C.  Sanders,  Road  Overseer,  vs.  Joe  Levi,  Road  Hand. 

1.  The  legislation  of  the  8tate  invests  the  police  Juries  of  parishes  with  plena 
jurisdiction  over  public  roads,  and  expressly  authorizes  them  to  exact  ro 
duty  from  "  all  male"  inhabitants  not  expressly  exempted. 

2.  The  incorporation  into  a  town  of  a  certain  district  of  the  parish  under  the  gene 
town  incorporation  law  does  not  exempt  the  inhabitants  of  such  town  frc 
road  duty,  in  absence  of  any  provision  in  any  law  granting  such  exemption. 

APPEAL  from  the  Seventh  Justice  of  the  Peace,  Parish  of  Natct 
toches.     Nashy  J,  P. 
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Zanders  va.  Ll^tL 


D,  C  Scarborough^  District  Attcrneyj  for  Plaintiff  and  Appellee. 


Cunningham  <£^  Tucker  and  R,  Lijon»  for  Defendant  and  Appellant > 


The  opinion  of  the  court  was  delivered  by 

Fejtnek,  J,  The  only  qnestion  involved  in  this  case  is  ivhether 
lib 8  inhabitants  of  an  incorporated  town  are  liable  to  public  road 
duty  under  ordinances  of  the  police  jury  of  the  pariah  in  which  the 
town  is  sitnat'ed< 

We  have  held  that^  under  the  legislation  of  the  State  ^^  police 
juries  are  clothed  with  plenary  and  exclusive  power  to  regalate  by 
ordinances  the  manner  of  making  and  repairing  public  roada  iu  their 
respective  parishes.^'  Barrow  vs,  Hepler,  34  An.  362j  St.  Lan- 
dry vs.  Stout,  32  An.  1278. 

Act  112  of  1880  authorizes  police  juries  to  "  appoint  overseers  of 
highways  or  roads^  who  are  to  summon  all  male  persons  from  the 
age  of  15  to  50  (except  ministers  of  the  gospel  and  such  other  per- 
sons as  are  or  shall  be  exempt)  *  *  to  work  on  the  public  roads,  *' 
and  authorizes  infliction  of  penalties  for  failure  or  refusal  to  work. 

Defendant  does  not  deny  that  he  was  liable  to  said  [duty  up  to  the 
year  1888,  when,  under  the  general  Town  Incorporation  Act  No.  49 
of  1882,  the  inhabitants  of  a  certain  pori^ion  of  the  parish  organisted 
themselves  into  an  incorporated  town  called  Provencal.  He  claims 
that  this  fact  operates  an  exception  of  himself  and  his  fellow  towns- 
men from  road  duty.  Why?  Nothing  in  the  act  authorizing  the 
organization  of  towns  expresses,  or  even  hints  at,  such  an  exemption. 
No  one  will  dispute  that  the  granting  or  refusing  of  such  exemption 
was  clearly  within  the  legislative  power  and  a  matter  of  legislative 
option.  The  Act  113  of  1880  expressed  the  legislative  will  authorizing 
the  police  jury  to  require  such  service  from  *^all  male*'  inhabitants 
of  the  parish,  and  defendant  is  such  an  inhabitant.  This  act  has 
never  been  repealed,  and  the  Town  Incorporation  Act  contains  noth- 
ing inconsistent  with  it.  It  is  well  settled  that  the  property  and 
inhabitants  of  an  incorporated  town  remain  subject  to  property  and 
license  taxation  by  the  police  jury  of  the  parish,  unless  specially 
exempted  by  the  Legislature.     Iberia  vs.  Chiapella,  30  An.  1H3, 

The  same  principle  must  apply  to  road  duty,  which,  though  not  a 
tax,  is  a  forced  contribution  subject  to  legislative  delegation. 
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state  ex  rel.  Ducote  ts.  Coco,  Judge. 


The  public  roads  of  a  parish  are  matters  of  concern  to  all  the 
inhabitants  of  a  parish  wherever  they  reside. 

Whatever  may  be  said  of  the  policy  or  justice  of  such  exactions 
from  inhabitants  of  incorporated  towns,  we  can  look  only  to  the  law 
of  the  case. 

We  have  carefully  examined  the  various  authorities  cited  by  coun- 
sel for  defendant,  but  do  not  find  them  applicable  to  this  case.  The 
right  here  recognized  conflicts  in  no  manner  with  the  town's  exclu- 
sive control  of  its  own  streets  and  highways,  nor  with  any  other  of 
its  proper  municipal  privileges. 

Judgment  affirmed. 


2       ,U  |al  No.  10,609. 


The  State  bx  rel.  Landry  M.  Ducot6  vs.  A.  V.  Coco,  Juboe  of 
Twelfth  District  Court,  Parish  op  Avoyelleb. 

The  writ  of  certiorari  is  expressly  intended  for  the  purpose  of  bring-in^  xip  a  record 
in  some  pending  suit,  in  some  subordinate  court,  so  that  a  Aupcrior,  or  the 
supreme  court  may,  upon  Inspection  thereof,  determine  whether  there  are 
or  not  any  Illegalities  in  the  proceedings,  and  whereby  they  may  he  reiiclered 
absolutely  null  and  void. 

A  PPLICATION  for  Writ  of  CertixyraH. 
Lemsine  &  CoamlUm  and  W,  Hall  for  the  Relator. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  relator's  complaint  is  that  in  a  certain  civil  suit 
instituted  against  him,  in  a  justice  court  of  the  parish  of  Avoyelles^ 
by  Amanthe  Ducot6,  judgment  went  in  favor  of  the  plaintiff,  from 
which  he  appealed  to  the  respondent's  court,  and  therein  said  jndg- 
ment  was  affirmed.  That  he  prayed  for  a  new  trial  without  avaU,  and 
tendered  an  exception  to  the  jurisdiction  of  the  court  Taiiane  materia ^ 
which  was  overruled.  That  subsequently,  at  the  euggestion  of 
plaintiff's  and  appellant's  counsel,  the  respondent  judge  amended  the 
decree  rendered  by  him,  notwithstanding  she  had  filed  no  answer  to 
the  appeal,  and  had  asked  no  modification  of  the  judgment  appealed 
from. 
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State  ez  rel.  Dncot^  vs.  Coco,  Jndge. 


The  gronndB  on  which  he  asks  relief  at  onr  hands,  by  way  of 
certiorari,  are  formulated  thns: 

1.  That  the  respondent,  as  judge  of  a  conrt  of  appeal,  was  in- 
competent for  want  of  jorisdietion  ratwne  materia  to  try  that  cause, 
because  the  justice  of  the  peace,  as  judge  of  the  court  of  first  instance, 
had  none,  as  the  action  was  one  to  test  the  right  of  possession  of  real 
property. 

2.  That  he  did  materially  amend  the  judgment  appealed  from,  not- 
I  withstanding  the  plaintiff  neither  appealed  nor  asked  any  amendment 

of  the  decree. 

3.  That  he  amended  and  materially  enlarged  the  judgment  first 
rendered  by  him,  and  several  days  after  it  had  been  signed  and  filed, 
and  a  new  trial  had  been  refused.  • 

His  prayer  is  that  the  record  be  sent  up  in  order  that  we  may  pass 
upon  the  alleged  illegalities  in  the  proceedings  and  adjudge  same  to 
be  absolutely  null ;  and  that  he  be  required  to  proceed  according  to 
law. 

The  respondent  returns,  and  the  facte  are  that  suit  was  brought  in  a 
justice  court  for  the  possession  of  a  small  strip  of  ground  which  the 
plaintiff  had  leased  to  the  relator,  and  to  compel  him  to  remove 
therefrom  the  improvements  he  had  placed  thereon  during  his  tenure ; 
that  the  order  granted  by  the  justice  was  that  the  defendant  show 
cause  why  he  should  not  clear  the  obstructions  from  and  vacate  the 
premises;  that  the  defendant  appeared  and  filed  an  answer,  in  which 
be  averred  that  he  held  and  possessed  the  property  under  a  lease, 
and  prayed  to  be  maintained  in  possession  thereunder;  that  on  these 
iasQes  judgment  was  rendered  in  plaintiff's  favor,  requiring  the  de- 
fendant to  remove  the  obstructions  complained  of,  but  it  failed  to 
award  possession  to  either  party;  that  the  defendant  alone  appealed, 
and  the  case  was  tried  de  novo  on  the  same  issues,  by  the  respondent, 
and  he  ai&rmed  the  judgment  appealed  from ;  that  subsequently  his 
tention  was  called  to  the  fact  that  the  affirmed  judgment  did  not  de- 
cree possession  to  the  plaintiff  of  the  property  leased,  and  to  which 
she  was  in  law  entitled,  and  he  amended  the  judgment  in  that  respect; 
that  the  defendant  and  appellant  made  an  application  for  a  new  trial, 
and  it  being  overruled,  he  tendered  an  exception  to  the  jurisdiction 
of  the  respondent's  court  ratUme  materim,  on  the  ground  first  above 
assigned.  This  exception  was  overruled  on  the  ground  that  the  pro- 
ceeding under  consideration  was  brought  under  the  landlord  and 
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Stmtm  62  t«l.  Dueoti  Y8.  Cooo,  Judge* 


tenant^  B  act,  for  the  ejectment  of  a  contTtmaeioua  tenaotj  and  that 
ma^strate,  as  a  judge  of  a  court  of  first  instance,  had  appai 
juriadiction ;  and  that  aa  a  cause  on  appeal  from  a  magistrate- s  cc 
to  a  district  couH  is  triable  therein  de  novo^  the  latter  had  jurist 
tion^  also. 

Without  di^usfiing  the  queatfon  of  jurisdiction,  it  will  suffic 
nay,  that  we  can  diacover  no  illegalities  in  the  proceedings,  reme( 
ble  by  certiorari.  As  an  appellate  court^  that  of  respondent  had 
exercised  jnst  the  same  power  as  that  of  the  justice  of  the  pei 
41  An.  542*  It  matters  not  that  the  respondent  waa  exercising 
pellate  jurisdiction ;  it  waa  the  same  jurisdiction  that  had  been  ea 
ciaed  by  the  court  of  first  instance,  only  in  a  different  way. 

Th©  writ  of  certiorari  is  expresBly  intended  for  the  purpose  of  Bm 
taining  if  any  illegalities  exist  in  proceedings,  whereby  they  ma; 
rendered  absolutely  null  and  void.  State  exreL  Geale  vs*  Record 
30  An.  450  J  State  ex  rel.  DeBuys  vs.  Judge,  32  An.  1256. 

On  the  trial  of  such  cause  on  appeal »  it  waa  competent  for  the 
Bpondent  to  hear  all  the  evidence  anew^  and  to  determine  the  iai 
anew^,  by  rendering  judgment  affirming,  reversing  or  amending 
decree  rendered  by  the  justice  of  the  peace.  The  responc 
affirmed  the  judgment  appealed  from  ]  but,  Upon  suggeetion  sul 
quently  made,  that  said  decree  did  not  award  possession  of  th©  pi 
erty  to  either  party,  he  amended  his  decree,  instanter^  and  deri 
the  plaintiff  entitled  to  possession,  It  is  of  this  amendment  that 
later  makea  serious  complalDt,  but  it  is  not  w^ell  founded*  The 
dinary  rules  applicable  to  appeals  returnable  to  this  court  are 
applicable  to  appeals  from  a  magistrate 's  court  to  the  Diei 
Court  j  because  the  latter  are  triable  *4n  the  appellate  co 
d^  noro,^'  and  it  is  **sufllcient  for  the  party  deBiring  to  take  anap] 
to  declare  verbally  such  intention**'     C*  P.  1129, 

^<^  The  parties  are  at  liberty  to  produce  the  same  witnesses 
were  examined  below,  and  the  court  may  hear  any  new  teatimoi 
C,  R  U36. 

The  law  does  not  seem  to  contemplate  the  filing  of  an  answe 
an  appellee  in  such  case.  For  it  is  provided  by  C  P.  1134,  that 
justice  of  the  peace  **shall  issue  citation  to  the  appellee,  direc 
liim  to  appear  before  the  appellate  court,"  simply*  Hence,  hii*  J 
are  to  answer  the  appeal,  or  to  request  an  amendment  of  the  ji 
ment,  is  of  no  importance;  and  the  respondent  was  authorize 
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SuceesslDU  of  Blanche  DumeHtre. 


No.  10,516. 
Succession  of  Blanche  Dumestre. 

1.  NotwIiliEitandinjb;  tht!  m^fim/dU^oLutEoD  of  n  e^Hiim unity  of  uegtiots  nmi  inihn^  by 
the  ilf'iuise  of  one  of  the  sponaeti,  It  lia,s  u  jlt'tiiimni  **x\3tpnc*i},  j-mbsequejitly,  for 
the  purpoaeja  of  lir^ultJatJon  and  puyniont  uf  t'ommunitj"  debU. 

1,  When  tb«  eoiijjnunlty  Is  dSsi^ii^nlved  tbt^^  rcapt^ctlTt*  futt-rosts  of  the  anrs'ivor  and 
tif  the  liijirs  of  tbe  decfkaed  attach  ea  instttnti;  and  if  tbt^re  be  [no  i^otiimunity 
drbta  th€^ir  rli^ht^  of  posisession  and  doTuinlrm  eomwenc^e.  aad  thoj,  chercafter, 
h«ld  tbe  pl:*operty  in  Joint  ownership. 

I.  When  tho  siirv'ivlnif  mpmbf*r  of  a  t-onimnnity  flQbseqnetitly  diesi^  IfiiivfnHr 
indiriiittai  debt9  tmpald^  Ofi'i"H*iltiitin^  an  uiliutiifstfatlon,  it  b(,rooinea  tbt'  duty 
of  tbe  adtninlsti-ator  of  hBr  jnui'i-t^s^piOTi  to  institute?  suit  tor  partition  of  the 
property  held  In  division  by  d,  iind  thlml  personai  *ind  the  heirs  of  the  pre- 
ilecijtiseri  partner,  dying  withont  debts,  nre  third  persons*  In  that  sen&e. 


A  PPEAJL  from  the  Civil  District  Court j  Parish  of  Orleans. 
il     VoorhieSj  J. 


J.  Meuriien'  and  Cka9,  Louque  for  the  Appellee* 
Maiae  4t  Cahn  contra. 


The  opinion  of  the  cottrt  waa  delivered  by 

W  ATKINS  J  J.  Alexis  Dnmestre  died  la  1884,  intestate  and  without 
debts,  leaving  as  his  survivors  Blanche  Duraestre,  widow  In  com - 
munityj  and  ten  children  of  the  marriagej  eight  of  whom  weTe 
minors. 

The  widow  was  conflrmed  natural  tutrix  ^  aniS  an  inventory  was 
taken,  whicli  showed  a  total  appraisement  of  over  f  37,000.  Taxes 
bnrial  expenses,  court  costs  and  other  expenses  having  been  dij- 
boi^ed,  the  widow  and  tutrix  filed  an  account,  showing  the  separate 
and  respective  intereata  of  the  sponees  and  of  the  children^  each  one 
of  the  latter  being  entitled  to  $1525,53. 


A 


amend  the  judgment,  in  like  manner  as  he  could  have  been,  to  amend 

a  decree  rendered  by  him,  in  a  suit  tried  by  him  originally,  ^ 

There  is  no  illegality  in  the  proceedings. 

It  is  therefore  ordered  and  decreed  that  the  restTaining  order 
herein  granted  be  set  aside  and  that  the  relief  prayed  for  be  refused 
at  relator^ s  coat. 
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SuccdSgJOD  of  Blunehe  DuuiesLn.\ 


Ab  rarriTfug  widow,  she  took  the  necessary  proeeedings  to  hm 
the  shares  of  the  eight  minora  in  the  commonity  property  adjudicate 
to  her,  and  she  executed  in  their  favor  a  special  mortg^age  in  Uc 
Of  their  general  mortgage  j  the  interests  of  the  two  major  heii 
remaining  nndistnrbed. 

In  1887  the  widow  died,  leaving  an  estate  of  some  $2500,  muc 
embarrassed  with  debts  contracted  Buheequent  to  her  husband 
death.  An  administrator  wai  appointed ,  and  he  brought  snit  agaiiu 
the  two  major  heirs  for  a  partition  by  licitation  of  the  property,  i 
which  they  had  inherited  from  their  father  two- twentieths  inter e& 
the  same  not  being  snsceptible  of  division  in  kind. 

A  judgment  ordering  partition  was  rendered^  a  sale  and  adjudioB 
tion  was  madej  the  purchaser  declined  to  accept  title,  and,  betn 
ruled  to  accept  same  and  com  pi  j^  with  the  terms  of  adjudication,  fc 
has  appealed  from  that  decree. 

In  this  court  appellant's  counsel  states  that  "the  proposition  f{ 
the  court  to  decide  is,  can  an  administrator  of  the  widow  in  com 
munity  sue  the  two  major  heirs  for  a  partition  of  property  whic 
formed  part  of  the  community?"  This  proposition  is  not  correct  i 
point  of  fact^  for  we  take  it  to  be  quit©  plain  from  the  evidence  ths 
the  property  is  not  community  property,  but  property  held  in  indi 
vision  and  joint  ownership  by  the  succession  of  Mrs.  Blanche  Du 
meatre  and  the  two  major  heirs  of  Alexis  Dumestre.  The  communit 
was  dissolved  by  the  death  of  the  latter  in  1884^  and  the  effects  whic 
composed  the  partnership  or  community  of  gains,  were  divided  in< 
two  equal  portions  between  the  wife  surviving  and  the  heirs  of  tt 
deceased*     R,  C,  C.  2406, 

in  Tugwell  vs.  Tugr^^ell,  32  An.  848,  we  said  that  when  the  con 
munity  of  acquets  and  gains  is  dissolved  by  the  death  of  the  wife,  tl 
respective  interests  of  the  surviving  husband  and  of  the  decease 
wife  attached  at  the  7n&ment  of  its  dwsoluticm  to  the  property  of  %\ 
community,  subject  to  the  payment  of  community  debts. 

To  the  same  efTect  is  our  opinion  in  Glasscock  vs.  Clark,  33  An.  5& 
Also  in  Bartoli  vs.  Hugueneaud,  S9  An.  411;  and  in  heirs  of  Murpl 
vs.  Jurey  &  GiUis,  39  An.  786,  Dickson  vs.  Dickson  ^  37  An,  91 
involves  the  same  principle. 

The  theory  of  the  law  is,  that  a  community  of  acquets  and  gaii 
has,  after  the  decease  of  one  of  its  members,  only  a  ^cftltoi 
aidstence,  for  the  pnrposes  of  liquidation  and  settlement  of  con 
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monity  debts.  But,  as  there  were  no  commttnity  debts  at  the  date  of 
the  dissolution  of  the  matrimonial  partnership  by  the  death  of  Alexis 
Damestre,  the  respectiye  interests  of  widow  Blanche  Dnmestre  and 
the  heirs  of  Alexis  attached  to  the  community  properly  at  once  and 
irrevocably,  and,  thereafter,  it  continued  to  be  property  held  in  joint 
ownership  by  the  widow  and  heirs — ^the  former  having  acquired  all 
the  interests  of  the  minors.  The  debts  presently  due  are  not  those 
of  the  Dnmestre  community,  but  those  of  the  succession  of  widow 
Blanche  Dumestre,  contracted  by  her  since  the  death  of  her 
husband,  and  for  which  the  heirs  of  Alexis  Dumestre  are  not 
responsible. 

Having  undertaken  the  administration  of  an  estate  burdened  with 
debt,  it  was  the  first  duty  of  the  administrator  to  separate  the 
interests  of  the  joint  owners,  so  that  he  might  reduce  to  possession 
the  portion  belonging  to  the  succession  under  his  control.  This  he 
is  enjoined  by  the  Code  to  do,  for  its  injunction  is,  viz : 

"  If  the  deceased  was  in  community  or  partnership  with  any  one 
who  has  survived  him,  the  curator  of  the  vacant  succession  or  of 
absent  heirs  is  bound,  immediately  after  his  appointment,  to  sue  for 
a  partition,  in  order  that  the  part  which  belonged  to  the  deceased  in 
the  conmiunity  or  partnership  property  be  ascertained."   C.  C.  1136. 

This  article  has  no  application  to  the  matrimonial  community  as 
instituted  under  the  Code ;  but  it  rather  refers  to  such  property  as 
may  be  lield  in  joint  ownership  or  indivision  by  the  deceased  and 
some  stranger  or  third  person,  and  by  adverse  titles.  For  it  is  plain 
that  if  Alexis  Dumestre  were  liv^'ng,  the  administrator  would  not  be 
anthorized,  under  that  provision  of  law,  to  sue  him  for  a  partition  of 
the  common  property,  because  the  whole  necessarily  becomes  sub- 
jected to  administration,  by  reason  of  the  fictitious  existence  of  the 
community  for  the  purpose  of  settlement  of  community  debts. 
Bat,  Alexis  having  died  without  debts  and  his  heirs  having  become 
seized  eo  instanti  of  his  estate,  they  occupy  the  position  of  strangers 
to  an  administration  of  the  estate  of  Blanche,  for  the  purpose  of  the 
settlement  of  debts  they  do  not  owe,  and  for  which  they  are  in  no 
way  bound. 

We  think  the  administrator  had  the  authority,  and  that  upon  him 
the  law  had  imposed  the  duty,  to  sue  for  the  partition  of  the  property 
which  was  held  in  joint  ownership  by  and  between  the  succession  he 
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Biate  ex  r^l.  Voorlirett  ts.  KdM-ardfl,  Jud^* 


repr^Bente  i  and   the  heirs  of  Alcods  Bomestre,  and  that  the  Ui 
tendered  appellant  is  good  and  valid* 
Judgment  affirmed* 


4^  iU\ 

45    gSFTl 


No.  10,584, 
The    State    ex  rel.   Charles  H,    Vooruies  bt  al,  vj^,  W,  1^ 

Ed  WARDS  J  JlTBGE  OF   THK   TWE2«TY-FlFTH   BlSTRICT   CoURT. 

When*  SL^vt'm]  pltiMs  Mre  litnderod  at  llie  samo  tf  me  to  an  lodk^ttsont,  miiI  thi 
involve  Bapamtt?  una  dSstluct  Ibsu*^,  lUey  must  t»e  tried  ©timmtely. 

The  pU'u  i>t  ttutn faiit  iifTifUit  tfl  u  pii^a  m  bu^r,  and  tbe  derendiitit:  muy  s^buw  by  ma 
ti*T  \}%lt\i\»\i}  uf  tbo  ri'eord  that  the  milictmeiit  \'f^  not  iiinmtiiiniible.  The  pli 
is  ot  II  iiil.^ed  niituri't  DTtibntv^n^  buth  biw  iind  fiiet,  and  ordmuriljf  tbervfui 
i''4uirH»|3f  ti  J'iJyr  utid  i»ii«t  be  disipfi^scd  of  In'Ton/  tbi^  pica  c»f  not  g^iiElt^. 

A  PPLICATION  for  Prohibition  and  Certiomri. 

C>  DeBaitlon,    C   If,  Moutoti^  M.  Voorhies^   F,  Voorhies  and  E,  i 
V(torkie»  for  the  Relators. 


The  opinion  of  the  court  wa«  delivered  by 

« 
McEni^ry,  J.     The  relators  complain  of  the  rulings  of  the  responc 

ent  judge  on  the  trial  of  an  'offence  charged  against  them  by  infoi 

mation  for  threats^  violence  and  intimidation  at  the  municipal  electic 

in  the  town  of  Lafayette^  on  May  C,  1889, 

There  are  several  aDeged  irregularities  in  the  rulingn  of  the  n 
spondent  judge ^  but  we  deem  it  necessary  to  notice  only  one^ — tl 
refusal  of  the  judge  to  hear  the  plea  of  autrefois  (tcquit  at  the  prop< 
stage  of  the  proceedings. 

There  were  three  indietmente  presented  against  the  accused  by  tl 
grand  jur>'  at  the  October  session  (1889)  of  the  District  Court- fi 
Lafayette  parish. 

At  the  same  term  of  court  the  District  Attorney  filed  an  informs 
tion  charging  one  of  the  relators  with  having  made  an  assault  with 
daiigerous  w^capon  on  one  Mout-on,  This  grew  out  of  the  **an 
transaction,  the  alleged  intimidation,  threats  and  violi^nce  at  aa 
mnuicipal  election^ 

One  of  the  indictments^  State  vs,  Olivier,  for  intimidation,  threa 
and  violence,  wa^  tried,  and  the  defendant  acquitted. 
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Tbe  two  other  indictments  were  quasbed  on  demnrrer,  on  tbe 
ground  tbnt  tbere  was  no  law  making  the  actB  alleged  in  the  indict- 
ment an  offence  against  the  State  > 

Afier  tbe  judgment  in  these  ca^es  the  District  Attorney,  on  the  last 
daj  of  the  term,  iiled  two  other  informations  against  the  relators^ 
charging  them  with  tho  same  offence  which  had  been  preferred  in 
the  qaashed  indictments. 

Relators  filed  in  the  three  pending  informations  motions  to  quash 
the  same,  on  several  ground b,  among  others,  that  the  accused  had 
already  been  put  in  jeopardy  for  the  same  offence  charged  in  the  in- 
formation, and  that  they  had  been  finally  discharged  upon  demurrer. 

On  the  aame  day,  after  these  motions  were  filed,  the  District 
Attorney  filed  a  fourth  information  against  relators,  in  the  matter  of 
State  TS,  C,  N.  Voorhies  et  als. 

On  the  next  day  relators  filed  a  motion  to  quash  this  information  ^ 
embodying  the  same  grounds  in  the  other  motions. 

Disregarding  the  motion  of  the  relators,  the  court  fixed  the  case 
m  Thursday  of  the  same  week  for  trial. 

The  court  refused  to  hear  evidence  on  the  motion,  in  which  was 
contained,  among  other  matters^  the  plea  of  autrefois  at^quit. 

The  motion  contained  several  pleas,  and,  although  tendered  to- 
geiber,  involved  separate  and  distinct  issues. 

In  Mb  opinion  for  overruling  the  motion  the  District  Judge  saye: 

'*  WhUe  defendants  were  not  allowed  to  offer  evidence  on  this 
moiiou,  yet  conceding  all  the  facts  set  forth  to  be  admittf^d,  does  it 
constitute  grounds  for  quashing?  As  former  indictment  does  not 
pnt  defendant  in  jeopardy,  the  principle  of  one  in  jeopardy  does  not 
apply,  and  on  general  principles  I  conclude  that  such  former  in  diet - 
nient  and  the  quashing  thereof  does  not  constitute  a  bar  to  the  prose- 
cution." 

This  was  gratuitous  and  irrelevant.  The  plea  of  autrefois  ac^if  is 
4  plea  in  bar,  and  the  defendant  may  show  by  matter  extrinsic  of 
the  record  that  the  indictment  is  not  maintainable.  Bishop  Cr.  Pro- 
cedure, 742. 

The  plea  is  of  a  mixed  nature^  embracing  both  law  and  facts,  and 
ordinarily^  therefore,  requiring  a  trial  by  jury.     Id,,  No.  816. 

The  evidence  to  sustain  it  Is  the  record,  and  it  is  conclusive  of  what  it 
recites.  Tbe  identity  of  the  parties  and  the  offence  is  established  by 
parol  testimony.     Id,,  Ko.  81G. 
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Stule  of  LoulaliLDa  vs.  Corpig  et  al. 

The  judgment  of  the  court  on  overruling  the  motloQ  is  as  followe 

''The  motion  to  quaBb  is  for  the  above  reasons  overruled,  TBuerw^ 
ing  to  defendanta  the  right  to  try  the  Bpecial  plea  of  autrefoi*  aagwl 
and  the  matter  in  abatement  under  the  second  groundt^^ 

The  minutea  of  the  court  show,  however,  that  no  opportunity  waj 
afforded  relators  to  try  this  plea  at  the  proper  stage  of  the  proceed- 
ings* At  the  very  moment  the  order  in  this  case  was  served  on  th« 
respondent  judge,  the  trial  was  progressing  on  the  plea  of  not  guilty 

The  relators,  after  the  filing  of  their  special  plea,  were  arraignec 
and  plead  not  guilty. 

In  his  work  on  Criminal  Procedure  Mr,  Bishop  says : 

"  Where  the  epecial  plea  and  not  guilty  are  pleaded  together^  th€ 
better  practice  ia  not  to  try  them  together,  but  to  submit  the  forme i 
to  the  jury  first.  Still  aorae  American  courts  appear  to  allow  U 
when  accompanied  by  the  instruction  to  the  jury  to  pass  on  the 
former  drat,  and  disregard  the  latter  if  they  Mnd  on  the  former  foi 
the  defendant*  But  even  then  a  verdict  of  guilty  with  no  response 
to  the  special  plea  wHl  be  eironeons,"     812. 

The  plea  ought  to  have  been  submitted  to  the  jury  before  the  plea 
of  not  gnilty  was  tried.     Wharton  Cr.  Law,  568* 

Although  the  plea  was  tendered  with  other  pleas,  it  involved  a 
distinct  issue,  and  should  have  been  tried  separately ~  Bishop  Onnt, 
Pro.,  752. 

It  is  therefore  ordered  and  decreed  that  the  ruling  of  the  District 
Judge  wherein  he  declined  to  allow  the  relators  to  adduce  evidence 
in  support  of  their  motion  to  quash  in  so  far  as  it  seta  up  the  plea  ol 
autrefois  acquit  and  the  subsequent  ruHnga  in  aaid  case  be  annulled, 
and  it  is  now  ordered  that  he  be  directed  to  hear  said  motion  anew, 
and  to  trj^  said  plea  and  admit  said  evidence,  and  farther,  to  proceed 
therein  according  to  law,  and  that  the  restraining  order  herein  be 
made  peremptory  until  he  shall  have  retried  and  determined  said 
motion  to  quash. 


Jf  8^1  No,   10,579. 

j6^3js  The  Stai'e  op  Loui&iaka  vs,  S.  B.  OoRmo  et  al. 

<1>  1&70  When  the  forfeiture*  of  an  upp^aranee  bond  has  been  set  aside  the  neeusecl  dtiijitl* 

'  before  the  court  aa  though  no  fluuh  pro<!eedlojij  bad  talifio  places  liod  it  waa  hii 

duty,  In  uouiplying  witb  the  eondiKonH  of  tbt>  bond,  lo  appear  trom  day  to  day 
utritfl  tbo  charge  against  hi  in  wus  legmlly  diiipoi^et!  of. 
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^cotiit  ]i#d  tfae  andoubEed  riglit  tc  fix  a  dtiy  for  Uie  trial,  and  t&  default  of  llic^ 

uppcaranee  of  the  nor  used  to  ent«r  a.  judsrment  forfoltliiB  the  bond* 
hen  tbti  auMitj  on  tl\e  bonOi  moved  to  »H  n^Ulv  a  fnrfolttire  of  tbo  bond,  and  tito 

bistrlci  Attorney  uftcrwara  flies  ft  Hke  ujotlau,  mul  Ibf  Jmlifment  of  fuTfcIture 

j§  det  Aside,  Ihc  anrt-ty  bns  no  eauao  to  t'ouiplaiti,  a$  ^U  that  he  a^knd   wuia 

gniBted  by  tbe  order  Actttn^  aside  the  forfelttin?, 
ipi  rt'eorders  in  tUe  city  of  New  OrIi?i«ift  are  fully  siuthorlzefl*  av  tuomtulttlTiK 

tu^liitnite^,  to  take  »n*i  neknowtedge  bonds  where  the  punlahmeDt  Is  hnr*.l 

iftbor* 
te  lotfi'Itctfe  of  ft  bond  in  »  eriminal  ea?ie,  for  the  appeamDee  of  the  licensed*  Ib  h 

erimtniiJ  |>ri>oeedlii^t  and  H  lo  he  testtid  iilone  tm  ii  qtitstlon  of  JBrtadletlofi  lij 

ihe  eliii meter  of  ihe  rrjttie  vb urged  agfilnst  the  aceu&ed-^ 


li-'l 


h:  , 


i  PPEiVL  from   the  Criminal  Distriet  Court  for  the  Parish  of  Or- 
1    leans.     Baker ^  J, 


Walter  H.  Roger»^  Attorney  General,  for  the  State,  Appellee. 


Harrp  L.  Edtmrd»  for  Defendants  and  Appellants, 


The  opinion  of  the  eotirt  waa  delivered  by 

McEnihiYt  J,    The  defendant  was  accused  of  the  crime  of  em* 

'zzlement,  and  gave  bond,  with  one  Nicholas  Arthur  as  surety,  to 
)pear  before  the  Criminal  District  C-ourt  of  the  parish  of  Orleans, 
answer  said  charge. 

The  bond  is  in  tlie  nsual  form,  and  was  properly  taken  and 
know  ledge  d  before  the  judge  of  the  First  Recorder's  Court  for  the 
ity  of  New  Orleans. 

In  the  Criminal  District  Court  an  information  was  filed  against  the 
^fendant  for  said  charge.  He  appeared  and  plead  not  gnUty.  He 
iled  t-o  appear  for  trial,  and  a  judg^ient  wai  recorded  against  him 
id  hh  surety  forfeiting  the  bond* 

The  6iu*ety  filed  a  motion  to  set  aside  the  judgment  of  forfeiture 
1  several  groundB.  The  District  Attorney^  after  the  filing  of  the 
?fendant'8  motion,  also  asked  that  the  judgment  of  forfeiture  be 
It  aside.  On  this  motion  the  judge  set  aside  the  judgment  of  for- 
iture. 

The  case  was  then  fixed  for  trial,  and  the  defendant  failing  to 
[jf^ear  a  second  judgment  of  forfeiture  was  rendered.     In  this  latter 
27 
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proeeedin^  ^e  I>l0triet  Attomev  oifcred  and  filed  fn  eTldenee  the 
bond,  whieb  be  bad  neglected  to  do  ui  the  former  forfeiture^ 

This  fa  an  appeal  fTom  tbis  second  jadgment^  forfeiting  tfae  bond. 

Tbe  defenee  k,  firsts  that  there  coold  be  no  second  forfeitore  of 
tbe  bond;  second,  that  the  defendant  enrety  had  filed  a  motion  to  set 
aside  the  forfeitnre,  which  was  by  the  judge  taken  nnder  adTisemeat 
and  undisposed  of  when  the  second  judgment  of  forfeiture  was 
rendered,  and  therefore  no  proceeding  could  be  had  in  the  case  unlQ 
that  was  disposed  of;  third,  that  tbe  reeordefS  of  the  city  of  N«ir 
Orleans  are  wtthont  authority  to  t^e  bonds  In  cases  Ln  which  the 
penalty  is  death  or  bard  labor;  fourth,  that  the  liond  was  tiot 
anthentie,  and  proof  was  feqnlred  of  its  execution;  fifth,  tJi&t  tbe 
Crimijial  DiBtrict  Court  of  the  pansb  of  Orleans  bad  no  civil  joHsdic- 
tion,  and  can  render  no  moneyed  judgmeut. 

K  Tbe  judgment  setting  aside  the  first  forfeiture  placed  matters  In 
the  same  condition  in  which  they  were  before  the  judgment  had 
been  rendered,  and  the  accused  was  before  the  court  with  Ibe  cnme 
charged  against  liim,  to  which  he  was  bound  to  ftDSWer  in  person 
from  day  to  day  untU  disposed  of,  acoording  to  the  conditions  of  his 
appearance  bond.  It  was  competent  for  the  court  to  render  any 
order  in  tbe  cas:^  and  to  fix  the  same  for  trial.  The  fact  therefore  of 
the  bond  once  having  been  forfeited  is  no  objection  after  it  has  been 
set  aside  for  another  judgment  of  like  character  to  be  entered  In  the 


2.  The  judge  in  setting  aside  the  judgment  of  forfeiture  flr^  en- 
tered, granted  all  that  the  surety  asked  and  prayed  for  in  his  mo^ 
tion^  and  he  therefore  has  no  reason  to  complain.  State  vs«  Ford 
(not  yet  reported) . 

After  the  order  setting  aside  the  forfeiture  had  been  f«nd«iredy 
there  was  no  motion  to  tbiseffeet  pending  in  tht-  ciise.  It  bibd  b^en 
disposed  of  by  the  judgment.  The  reasons  alleged  in  this  motion  by 
the  defendant  surety  were  all  to  the  same  effect  and  purpose,  that 
the  judgment  of  forfeiture  should  be  overruled. 

In  granting  the  same  relief,  sought  by  tbe  surety,  on  tbe  motion 
of  the  District  Attorney,  because  the  judge  adopted  some  of  the 
grounds  and  omitted  others,  as  bis  reason  for  setting  ai^ide  the  judg- 
ment does  not  leave  tbe  omitted  reasons  of  the  defendant's  counsel 
as  a  standing  undecided  motion. 
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3,  The  recorder  ^as  fully  authorized  to  take  and  acknowledge 
the  bond.  Act  No.  269  of  1859,  approved  March  17^  1859  j  Art.  136^ 
Const itnt ion  of  1879. 

4,  The  bond  waa  in  proper  form  and  duly  authenticated  by  the 
reeoraer  before  whom  it  waa  taken.  It  made  full  proof  of  itself , 
State  vB,  Lei^is,  7  An.  5  61, 

5,  Art.  130  of  the  Constitution  of  1879,  in  defining  the  jurisdiction 
of  the  Criminal  District  Court  for  the  parish  of  Orleans,  says  that  it 
»hal]  have  general  criminal  jurisdiction  only. 

There  is  no  limitatian  to  its  criminal  jurisdiction.  The  forfeiture 
of  ihe  appearance  hond  and  the  judgment  and  execution  thereon 
were  proceedings*  spmjging  directly  from  a  criminal  prosecution  and 
were  necessarily  of  the  character  of  criminal  jurisdiction. 

The  forfeiture  of  a  bond  in  a  criminal  case  for  the  appearance  of 
the  accused  is  not  a  civil  but  a  criminal  procednre,  to  be  tested 
alone  on  a  question  of  jurisdiction  by  the  character  of  the  crime 
charged  against  the  accused.  7  An.  276 1  State  vs.  WUliams,  37  An* 
200;  State  vs.  Sam.  Burns^  38  An.  363, 

Judgment  affirmed. 

Rehearing  refused. 

No,  10,445. 
F,  Reusch  &  Co.  vs.  Keen  AN  &  Slawson  et  als.  13  ^isi 

£HU-ely«ItTp  ertdeDCQil  Id  wrlttDgmaftt  be  enforced,  In  the  abseace  of  documotitajy 
proof  or  cxtuiviilent  ornJ  tej^tlniony  dt?structivtj  of  the  contract. 

Cliiixf;i>}«  Ihiit  thi.'  sur^t^  vfUA  IndiK'v^l  by  fmndiilent  rcprc^entntlona  to  ob^Ignte 

-  Iilmsi^lf,  must  bt?  estubllshcd  by  irrt^altttlbJi.*  jifHmuitive  proof,  Traplieuttnj^  the* 
erred  it  or  I  to  uptxim   the  c>thi?rw(!Je  iio&tiuiViK'sil  and  libsolute  uijrt'onient. 

ProeeT'd«  ot  a  ludifial  ^ah'  mutit  be  iLpjdit^d  tu  the  pjiyineol  of  Tjjort|*u|^t*  clatmfl 
jicconliii^  to  tU«Hr  rejipectEvp  miik^t  to  lie  a^ioi'i-tuinuil  by  tlif?  dut^s  u(  rKj^istry. 

A  !tnri-t7  biia  tUo  Hgtit  to  coiiipi^I  the  orcUItor  to  imHlU  IiIk  eliilin  with  utiitiunts: 
Hlileb  hv  huM  recetved  bnt  hnpropuHy  imputed. 

JudKtnfnt  amentlfi^d  by  redui'tn^  it  tr>  fllTr^^  and  thu>§  iuticndrd,  Hnlrnu'cl. 

rbi^ failure  of  the  oHner  of  a  nutt^  i^stvured  by  vundor*^  privilei^je  on  eertviln  lotfl 
to  UTer  and  enfnrcL*  It,  e:]EpreEi:^ly  amounts  to  a  waiver  of  the  flume  In  a?i 
MCttfon  bron^irht  by  him  on  the  ^ume  note,  sueureil  by  n  different  aet  od  the  ^anie 
ftQil  uther  lota,  where  be  all ef^e^  only  tbo  «eeond  ael,  and  has  alt  the  Intti  sold 
iuffloh^.  In  sineb  a  CHse  it  it*  inipoB^lbte  to  dlaerlmlnale  wbat  portion  of  the 
fiitxei^eds  oi  side  eon  Id  m-eriu*  to  tbe  note,  **eeured  by  vendor's  privilege  on 
Jturt  of  Hie  l*.it^4* 

APPEAL  from  the  Civil  Diitrict  Court  for  the  Parish  of  Orleans. 
Jfanroe,  J. 
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W^  S,  Benedict  and  H*  C.  Cage  for  FlaintiSs  and  A|>pellae0. 


Harry  H.  Hall  for  Defendants  and  Appellants. 


The  opinion  of  the  conrt  wbb  delivered  by 

BEEMUt>ESS,  C.J.  The  object  of  this  suit  is  to  reeover  a  jodgroen 
agmnst  Keeoan  &  Blawson,  as  drawers  of  a  mortgage  note  of  fSldO 
with  interest  and  attomey^s  fees,  and  against  Patriek  Egan,  as  suret| 
for  same  amount. 

The  plaintiffs  also  seek  to  have  annnUed  certain  conveyances  c 
reaJ  estate  made  by  Egan^  with  a  view  to  place  the  same  beyond  Ih 
reach  of  his  creditors ,  to  several  parties  who  were  made  defend anti 

From  a  judgment  in  favor  of  plaintiffs,  less  a  credit  of  |550,  all  th 
defendants,  save  Eeenan  &  Slawson,  have  appealed. 

The  defence  of  Egan  is,  that  he  was  induced  by  fraudulent  repre 
sentations,  made  bygone  of  the  plaintiffs,  to  become  surety  on  the  not« 
and  that,  if  he  fail  In  establishing  this,  the  note  ought  to  have  bee 
credited  so  as  to  be  reduced  to  fl  175.26. 

The  other  defendants  were  condemned  on  interrogatories  on  fact 
and  articles  which,  remaining  unanswered,  were  taken  pro  confegmt 
but  practically  they  do  not  defend  themselves,  their  fate  being  linke 
with  Egan^s. 

There  can  be  no  doubt  that  Egan  hound  himself  as  snrety  on  ih 
note  of  $8100  sued  on,  but  the  conflicting  proof  adduced  by  him  t 
show  that  he  consented  so  U>  be«  on  fraudulent  representations  c 
one  of  the  plaintiffa,  was  not  deemed  sufllclent  by  the  District  Judg 
to  relieve  him. 

In  such  cases  the  best  proof  should  be  a  written  instrtiment,  and  i 
default,  e%idence  of  equal  import  and  efficacy,  to  say  the  least. 

It  may  be  that  Egan  was  induced,  as  he  says  he  was ;  but  as  fa 
bound  himself  so  must  he  remain,  unless  he  shows  uneqni vocal b 
that  he  never  was  so,  under  circumstances  which  bind  the  part 
seeking  to  bold  him  liable. 

The  only  serious  question  in  tlie  caae  relatee  to  the  credit  clainie 
by  Egan. 

The  record  shows  that  on  June  14^  1884,  Keenan  &  Slawson  issue 
to  the  plaintiffs  four  notes,  two  for  |3000  each^  one  for  f4000^  aa 
another  for  |S100,  payable  at  different  dates  and  secured  by  mortgai 
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115,000  00 

There  Is  no  dispute  by  Epan  of  the  propriety  of  the  payment  of  the 
taseti  and  of  the  vendor's  notes,  amoniitingi together  to  $4055. 6u  j  bnt 
be  contends  that  the  balance  of  the  price  of  adjudication,  $10^:544.36, 
ought  not  to  have  been  distributed  as  it  was.  He  insista  that  this 
amount  ahould  have  been  prorated  between  the  two  notes  of  $4000 
and  $8100  held  by  Reusch  &  Co.,  not  a  particle  thereof  to  accrue  to 
Benedict,  as  holder  of  the  two  notes  of  $2250  and  ^1390  sued  on  by 
him,  for  the  reason  that  the  mortgage  by  w  hich  these  two  notes  were 
aecared,  was  inferior  in  rank  to  that  by  which  the  other  notes  of  |4000 
and  $8100  were  secured;  and  that^  had  this  been  done^  this  last 
note  would  have  been  reduced  by  $0924.74. 

In  this  he  is  undoubtedly  correct.  The  act  securing  the  Benedict 
Dotes  was  recorded  on  the  ITth  of  June,  18S4;  while  that  aecuring 
the  notes  of  Reusch  &  Co,,  one  for  $4000  and  another  for  $8100,  waa 
recorded  on  June  16,  1884,  one  day  previously. 

The  proceeds  of  sale  ought  to  have  been  applied  to  the  pa^ineot  of 
the  mortgage  claimSj  according  to  their  respective  rank,  to  be  ascer- 
tained  by  the  dates  of  registry, 

£gan  has  a  right  to  compel  plaintiffs  to  properly  credit  the  note 
£tied  on« 


1 

m 


on  ten  certain  improved  lots  of  ground  in  New  Orleans,  the  flr^t 
three  notas  at  the  time,  and  the  last  note  subsequently,  endorsed  by 
Patrick  Egan  as  surety ;  the  act  of  mortgage,  dated  June  14,  1884 ^  ' 

being  recorded  in  the  mortgage  office  on  June  16  folJtjVving.  4 

The  tw^o  notes  of  $3000  each  were  subsequently  paid*  *^ 

In  August,  1887,  proeeedinge  t'ta  ejceGUiiva  were  brought  for  the 
use  of  plaintiffs  by  Benedict  on  tiva  notes  of  Keenan  &  Slawson,  one  - 

for  $3250  and  another  for  $lS90j  claimed  by  Lim  to  be  secured  by  ** 

mortgage  on  the  same  ten  lots  by  aet  dated  June  14,  1884,  the  same 
bting  recorded  in  the  mortgage  office  three  days  later,  i.  c.,  on 
the  ITth.  I 

The  lots  were  seized  and  sold,  realizing  $15,000,  ivhich  w^ere  dis- 
tributed as  follows : 

City  and  State  tases        -  *  -         -  ^         -         $  2,338  55 

A  vendor's  note,  in  capital,  interest,  etc,  -  -  "  1,170  55 
Another  like  note         -  _---,-         1,09655 

The  notes  sued  on,  $3250  and  $1300  and  interest  -  -  5,755  07 
The  $4000  held  by  plaintiffs  w^aa  credited  with  the  difference    4,589  29 
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DaductJQg,  therefore,  from  the  fSlOO  note  eued  on  the  amoi 
with  which  it  ahoald  have  boeti  eredited*  the  balance  dut  on  it  wai 
be  $1175,26  only. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appea! 
from  be  amended  by  reducing  it  to  eleven  hundred  and  aeventy-fl 
dollars  and  tiventy-tjix:  cents  ($1175.26),  with  interest  as  allowi 
with  5  per  cent*  attorney's  fees  thereon  and  costs,  and  that  tt 
amended  said  judgment  be  affirmed  at  plaintiffs^  cost^* 


On  Apflication  fok  Rehearing, 

Bermudez,  0.  J.    While  it  is  avowed  that  the  note  for  $1S90  oui 
not  have  participated  in  the  distribution  of  the  proceeds  of  sale,  it 
pressed  that  the  conrt  erred  in  not  allowing  to  the  note  of  $3250 
share  of  the  same* 

This  pretension  is  based  on  the  averment  that  the  payment  of  tl 
note  was  secured  by    vendor's   privilege  and  special  mortgage, 
J  line  14,  1884,  on^e  of  the  ten  Iota,  ^nd  that  the  act  was  record 
on  June  16,  1884. 

This  act  is  not  in  the  transcript*  The  certificate  of  mortgage, 
which  reference  is  made,  does  not  identify  tue  note  and  supply  t 
omission  to  establish  either  of  those  two  things* 

When  suit,  ria  exectitivay  w*as  brought^  to  enforce  payment  of  tl 
note  and  of  the  $1390  note,  no  allusion  whatever  was  made  to  t 
vendor's  privilege  and  to  the  mortgage  on  the  Jive  lots. 

The  two  notes  were  sued  on  as  two  simple  ordinary  mortgage  not< 
secured  on  the  ten  lots,  and  the  act  of  mortgage ^  showing  the  f^ 
w*afi  attached  to  the  petition,  ending  with  a  certificate  from  the  B 
corder  of  MortgageSj  showing  its  registry,  not  on  the  16th,  but  on  t 
17th  of  June,  1884, 

If  this  note  was  secured,  aa  Is  now  urged,  the  fact  ought  to  ha 
been  alleged  and  proved  and  prayer  made  that  the  privilege  be  € 
forced  against  the  five  lots,  by  selling  them  separately,  but  nothing 
the  kind  was  done*  No  averment  was  made,  and  the  ten  lota  wi 
sold  in  blocks  in  globo. 

Surely,  if  the  owners  of  the  note  had  the  rights  presently  claim 
things  have  been  put  by  them  in  such  a  condition  that  it  is  impcssi 
to  discriminate  what  portions  of  the  proceeds  should  accrue  to  thf 

They  have  no  right  to  complain. 

Be  hearing  refused* 
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Wick  bum  ft  PendJeton  th,  W,  T^  Ifalty. 
So.  10,551. 

Wit  REAM  &  Penuleton  VS.  W.  T.  Nalty,  Interventions  of  J.  J. 
'  Nalty  bt  al, 

In  ao  attaHinif'nl  pro<-ee(!ltig'.  In  which  u  thini  hi>pofii*nt  fltvimn  tit*?  ownerghip  of 
a  specirtr  item  of  proptxtyt  th^-  vftliic  at  sueb  propiTty  isibeu^stof  Jurist!  Ir- 
tLou  if]  ^ai^*:- ciT  iiQ  uppeal  Involviti;^  tho  ^ontes^teij  tUiiin  oC  eui-h  oppooutit^ 

iDd  ilTiinarprooef'iJini^,  if  ii  thtrd  oppoiic^nC  cliUma  a  pt-lvUe^i?  on  the  prrrf^eMa  Of 
tht  prrnpi-rty  uttuchi^d,  tlte  valuL"  of  ttiiit  prnpc^rty,  imit  not  C1ii>  ntiicmntcliiltiited 
therclQ  uinlt'i*  it  prlnr  Ucn  or  prlTJlejEfts  Is  the  prox>er  ti^Stt  of  ihu  !^ppr;]]uto 
]nr  inflict  ion. 

A  pAity  c^lalmt□^  a.  pHvlJego  for  fiaUirfQs  due  liim  as  over^oor  can  not  recoTex^ 
nndc^r  proaf  tb^l  ha  wa^»  nii^rcly  a  laborer. 

A  PPEAL  from    the    Ninth  DiBtrict   Court,  Parish    of   Concordia* 
i\     Voting^  X 


Steele  e&  D<igg  for  Plaintiffs  and  Appellants. 


Luce  <fr  Leml^  for  Defendants  and  Appellees. 


On  Motion  to  DifiMisp* 


The  opinion  of  the  court  was  delivered  by 

PocBfi,  J-  This  complicated  litigation  began  by  an  attachment 
Pled  ont  against  defendant's  property,  subsequently  followed  by  a 
second  attachment  of  other  property,  conaisting  mainly  of  a  etoek  of 
goods  in  a  country  store,  of  cotton,  and  of  mules  and  horses. 

Nnmeiwus  third  oppositions  were  then  filed  by  other  partieSj  some 
of  whom  claimed  the  ownership  of  some  specific  items  of  the  prop- 
erty whit-h  had  been  seized,  and  others  claimed  preference  of  pay- 
ment over  the  attaching  creditors  for  amounts  due  to  them 
respectively, 

L  Mrs.  Bridget  NaJty  claimed  the  owmership  of  some  mules  which 
bad  been  attached  as  belonging  to  the  defendant. 

2.  J.  J.  Nalty  claimed  the  ownership  of  some  cotton,  and  of  the 
contents  of  the  store^  of  a  lot  of  cotton,  and  of  farming  implements^ 
^  of  which  had  been  attached  as  the  property  of  the  defendant. 

3.  Thomas  Lynch  claimed  a  privilege  for  unpaid  salary  due  to  him 
us  a  clerk  in  the  defendant's  store > 
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4*  P^d  Claiborne  eJaimed  a  privilege  for  unpaid  balance  due 
OB  his  salary  as  overseer. 

Several  other  third  oppositionii  were  filed,  but,  an  they  are  not 
volved  in  the  present  appeal,  they  need  not  be  mentioned  or 
scribed  in  this  opinion. 

The  judgment  below  %v»s  as  follows: 

1*  In  favor  of  third  opponent  Bridget  Nalty,  reeognlxing  hei 
the  o^Tier  of  the  muleB  which  she  clairaed. 

2,  In  favor  ot  third  opponent  J.  J.  Nalty,  for  all  the  propi 
which  he  clainjed, 

3*  In  favor  of  Thomas  Ljiicb^  allowing  hiu^  the  privilege  whiet 
claimed  on  certain  goods  recognijted  as  the  property  of  the  defe 
ant. 

4.  In  favor  of  Fred.  Claiborne,  enforcing  his  privilege  on  hay  i 
corn  decided  to  belong  to  the  defendant* 

In  otiier  respects  the  judgment  went  against  the  defendant^  fii 
his  indebtednesB  to  plaintiffs  at  the  sum  of  (2370.84,  and  auBtaii] 
the  attachments  sued  out  against  his  property* 

Plaintiffs  have  appealed^  and  the  defendzint  moves  for  an  ame 
naent  of  the  judgment,  so  as  to  reject  plaintiffs^  demand.  J. 
Nalty  J  one  of  the  third  opponents,  prays  by  way  of  annulment 
damages  for  the  wrongful  attachment  of  his  property. 

The  other  thii'd  opponents  move  to  dismiss  the  appeal  in  so  fa 
it  affects  them  respectively  on  the  ground  that  the  respective  amoi 
involved  as  to  them  are  not  equal  to  the  lower  limit  of  our  jurisdicti 

I.  As  to  the  motion  of  Mrs.  li.  Nalty »  it  is  admitted  on  the  par 
appellants  that  the  aggregate  value  of  the  mules  which  she  claim 
le»s  than  12000 ;  hence  it  follows  that  this  court'  has  no  jurisdici 
over  that  part  of  the  contestation  which  aJTeet«  her  claim* 

It  is  settled  in  our  jurisprudence  that  the  value  of  the  prop* 
seized,  the  owmership  of  which  is  claimed  by  a  third  opponent,  is 
teat  of  jurisdiction  on  appeaL  Meyer,  Weiss  &  Co.  vs.  Logan 
An*  1065;  Schleider  vs.  Martinez,  38  An.  847,  We  must  there! 
decline  jurisdiotion  of  that  branch  of  the  case. 

But  a  different  rule  apjilies  to  the  motions  made  by  third  op 
nenta  Lynch  and  Claiborne,  whose  respectiyd  claimd  amount  eael 
much  less  than  |2O0O. 

They  do  not  set  np  ownership  to  any  specific  item  of  the  prop< 
attached,  hut  they  merely  seek  to  enforce  a  ranking  privilege  on 
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proceeds  of  some  of  the  property  seized.  Hence  their  cases  involve 
a  claim  to  a  portion  of  a  fund  held  by  the  sheriff  for  distribution, 
and  in  such  eases  the  jurisdiction  of  the  court  is  to  be  tested  by  the 
value  of  all  the  property  attached,  which  will  furnish  the  fund  to  be 
distributed,  and  if  that  exceeds  $2000,  as  is  shown  here,  our  juris- 
diction attaches,  without  reference  to  the  amount  therein  claimed. 
Walsh  vs.  Corinne,  36  An.  199;  Renshaw  vs.  Stafford,  34  An.  1138. 

We  therefore  conclude  that  the  motion  of  these  opponents  can  not 
prevail. 

It  is  therefore  ordered  that  the  motion  to  dismiss  the  appeal,  in  so 
far  as  the  interests  or  claims  of  Thomas  Lynch  and  of  Fred  Clai- 
borne are  therein^affected,  be  denied,  and  it  is  ordered  that,  in  so  far 
a?  it  refers  to  the  claim  of  third  opponent  Mrs.  Bridget  Nalty,  the 
appeal  herein  taken  be  dismissed  at  appellants'  costs. 


On  the  Merits. 

1.  The  claim  of  J.  J.  Nalty,  as  the  owner  of  a  country  store,  and  of 
other  property  hereinabove  described,  is  resisted  by  appellants,  on 
the  ground  that  the  opponent's  purchase  of  a  certain  store  from  his 
brother,  the  defendant  herein,  was  a  mere  simulation,  intended  to 
screen  said  property  from  the  pursuit  of  the  creditors  of  the  defend- 
ant, who  had  been  notoriously  insolvent  for  more  than  a  year  pre- 
vious to  the  pretended  transfer  to  this  opponent,  and  that  the  busi- 
ness which  the  latter  had  carried  on  since  the  simulated  transfer,  and 
the  property  thereby  acquired,  were  in  truth  and  in  reality  the  busi- 
ness and  the  property  of  their  debtor,  W.  T.  Nalty. 

They  rely  on  the  evidence  of  a  respite  obtained  from  his  creditors 
by  the  defendant,  who  had  included  in  his  schedule  or  statement  the 
very  store  now  claimed  by  his  brother,  the  opponent,  who  was  then 
Botorionsly  impecunious,  with  no  resources  or  income  but  his  salary 
of  $25  a  month,  as  clerk  in  a  country  store,  and  absolutely  without 
the  means  to  purchase  and  carry  on  a  store. 

There  is  a  great  deal  of  testimony  in  the  record  tending  to  show 
that  the  whole  transaction  was  somewhat  suspicious  and  to  justify 
the  course  pursued  by  the  attaching  creditors  in  this  case. 

But  there  is  proof  in  the  record  to  the  effect  that  opponent's 
mother,  who  is  shown  to  have  had  means  in  ready  cash  and  valuable 
property  in  Natchez,  Mississippi,  had  loaned  opponent  the  funds  used 
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in  the  purchase  of  the  store,  and  in  the  purchase  of  goods  to  rene 
the  stock  therein,  which  had  dwindled  down  to  almost  nothing  at  th 
date  of  Mh  purchase ;  and  that  she  had  also  loaned  to  him  the  muli 
which  she  owned,  for  the  cultivation  of  some  lands  which  he  ha 
rented  and  which  he  cultivated  in  cotton  and  corn  during  the  yei 
1888,  from  which  he  had  produced  the  cotton  and  com  seized  herei 
by  appellants. 

These  facts  are  positively  stated  in  their  testimony  by  opponea 
and  by  his  mother,  and  their  evidence  is  in  part  corroborated  by  dii 
interested  witnesses. 

That  evidence  is  not  directly  contradicted  in  the  record,  and 
assailed  b^'  appellants  merely  on  the  ground  of  its  im probata iUty,  an 
on  the  streii^h  of  some  conflicting  circumstances.     But  it  can  not  I 
discredited  by  the  court  on  any  other  hypotheais  but  that  of  wilfi 
perjury  on  the  part  of  the  witnesses  who  gave  it. 

Now  the  District  Judge,  who  heard  and  saw  those  witnesses  teetif 
who  is  doubtless  personally  acquainted  with  them,  and  who  then 
fore  had  a  much  better  opportunity  of  testing  their  veracity  than  t^ 
have,  believed  them  and  gave  effect  to  their  testimony.  Hence  ^ 
find  no  warrant  to  justify  us  in  concluding  and  holding  other%^& 
As  the  opponent  was  in  possession  of  the  property,  and  in  full  cox 
trol  of  the  store  and  of  its  business,  as  shown  by  numerous  biUs  ai 
fltateraents  of  merchants  with  whom  he  dealt,  either  in  the  eonsigi 
raent  of  eotton  or  in  the  purchase  of  goods,  the  burden  of  proof  vi\ 
on  appellants,  and  they  have  failed  to  make  out  their  case* 

On  the  question  of  damages  claimed  by  this  opponent  on  aceoui 
of  the  wTongful  attachment,  we  find  that  the  District  Judge  entire 
ignored  that  feature  of  the  case,  which  must  be  construed  as  a  rejei 
tion  of  the  demand.  Owing  to  the  circumstances  surrounding  thei 
transactions,  as  hereinabove  detailed,  we  are  satisfied  that  appellaa 
were  not  prompted  by  malice,  and,  as  the  record  contains  no  test 
mony  of  the  actual  damages  suffered  by  this  opponent,  we  eonelu* 
with  the  District  Judge  that  no  damages  should  be  allowed  in  t] 
premises. 

2.  The  claim  of  Thomas  Lynch  is  fully  sustained  in  the  record,  ai 
it  was  therefore  properly  allowed,  both  in  the  amount  sued  for  aj 
as  to  the  privilege  claimed. 

3,  The  claim  of  Fred.  Claiborne  is  not  sustained  by  the  recor 
which  shows  that  he  was  not  employed  as  an  overseer,  but  merely 
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A  laborer  in  cominoo  with  others,  of  whom  he  wae  the  foreman.  Bat 
lie  did  not  etiperintetid  or  oyeraee  the  labor,  the  working  animals 
and  the  geceral  operatione  of  the  plantatiori,  and  hence  ho  was  not 
an  overseer,  within  the  scope  and  meaning  of  the  textual  provisions 
of  the  Code.     Art,  3218. 

The  ar^ment  of  hiB  counsel  that  his  wagefi  aa  a  laborer  are  also 
ieeured  by  a  privilege  on  the  crop,  and  that  he  ahoold  now  recover 
in  that  capacity  is  not  sound.  He  must  stand  or  fall  by  hia  plead- 
ings. 

He  is  in  the  legal  attitude  occupied  by  the  third  opponents  in  the 
ease  of  8c an ne  11  &  Lafaye  vs,  Eeauvais,  3G  An.  217,  who  had  origi- 
nally claimed  a  privilege  on  a  sugar  house  and  on  the  acre  of  land 
upon  which  it  stood,  bat  who  made  out  a  claim  to  a  privilege  on 
machinery  alone.  The  opponent  here  may  be  answered  in  the  lan- 
guage of  the  conrt  in  that  case  :  -^ 

^*They  ignored  and  abandoned  the  privilege  the  had,  and  set  up 
and  aUempted  to  enforce  a  privilege  they  had  not,  and  the  penalty 
they  suffer  i&  the  loss  of  what  they  might  have  secured,  for  they  are 
BOW  remediless,*'  See  also,  Shakspeare  &  Co,  vs.  Ware^  38 
An.  570. 

We  Qnd  no  error  in  that  part  of  the  judgment  whicii  recognises 
and  enforces  the  moneyed  claim  of  appellants  against  the  defendant 
and  sustains  the  atta.chmen ton  so  much  of  the  property  seized  as  m^as 
found  to  be  his^ 

The  contention  of  his  counsel,  to  the  effect  that^  under  his  contract 
of  respite  with  hia  creditors,  defendant  had  become  simply  their 
agent,  and  that  as  such  he  was  not  liable  to  the  remedy  of  attach- 
ment, can  hardly  be  serious. 

Carried  to  its  full  length,  the  argament  might  have  subjected  him 
to  a  prosecution  for  embezKlemont, 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  poriiion  oj 
the  judgment  of  which  the  court  has  retained  jurisdiction  be  amended 
by  rejecting  the  privilege  therein  allowed  to  third  opponent  Fred. 
Claiborne,  and  that  his  claim  for  a  privilege  be  rejected ;  and  that  in 
all  other  respects  said  judgment  be  affirmed,  at  the  costof  appellantSj 
save  the  costs  incurred  by  the  opposition  of  Fred,  Claiborne,  which 
eostfl  in  both  courts  are  to  ba  tased  to  said  Claiborne. 
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No*  10,569- 

V.  H,  Parker,  Tax  Collectob,  vs.  North  Bbitibh  and  Mercan- 
tile Instjhahcb  Oompakt. 

J.     Till- p*>w<?r«>f  tJixatioii  ip  di-rtTftl  frotfi,iiiia  iH^g-ulaliifl  liy,  lln^  ^tate  Cotifftittt- 

llt>ii,  ami  %hv  hcgiHljitiiJts  Iti  i*xuri*l8iiia  !*ut'h  jjowirr,  is  li"tinU  io  eonfurni  (o  thf 

<'otisUtiitlfHi. 
2,     TUe  CciiisititUtlfiiv  <'c.>rit('iivplHtL'S   tMi>    kinds  of   tiiii.'©*  vfi;    property   Ux  ftJid 

llr'ii<iijti4  tux* 
X    Tijvtujs  iuijinPMl  (HI  Lbf  "irroaa  ru€'f'ijvi&  '  of  ftir»<igii  iii»iiriitit.'(j  i^amimiiR**  Uy 

>ii'C,  HI  of  Al'I  Tficjf  1886  Ifr  tiut  ji  lit-i'iisti  tnX,  Iml  b  U'viud,  iiflflc«s««l  and  collected 

ii«  iL  propvrtj?  Uts. 

tUt-t  corpora  tkiM  i  H  l<*  an  "  liK'uiiie  lux,' 

n.  WlmlUcr  or  not  tiw  U"Kt»JHUn'u  luuy  foiintltutioiittUy  kiry  liH  Incttnip  tai 
(wh it'll  ia  not  a(i*?klc*l),  if  tf  ImTc  *ir'Ii  pciwt^r,  ht  ^oulU  he  an  indi»p<'iistfble 
4'ou4l|ioti  of  lU  cxtMTiiK*  thui  the  tii.T  sliould  otiil*rjio*?  tb*i  iiiL'ouH*  of  uJJ.  fl.tid  it 
rouM  not  Mijiglc  init  a  purtlciiliir  and  IlinUi.'iI  olu*.^  of  pi^rsotii  an4  rffiulrta  ihtm 
to  pay  HM  (ncoiii*:  tux^  nlilUi  eicmptinsj  nil  ntliors, 

li,  ThiM^iiiio  bi'it  pn*4ti-rit^«  ilisrlhi-t  tjxim^i!**^'  ol  tlin  ta^ttni?  powor,  Ueitig  li'TlctI 
ji»  ii  tHjx,  Ucisutt-Nt'd  rt^  tt  tux,  luid  ckiUiunl  liy  tlii'  taix  iiuiltu'tijl  ii#  a  tUX.  Iti  pw- 
i^i'odfnic^  appl)f'i»14t  exi'lusuveljp  lo  tUt*  I'o  lb-el  ton  of  tuxi**!. 

,  Jliffurent  iiiM?atU»n«  would  Iw  pnMiftited  U  l\m  ttc-t  uit  rwly  retluirtHt  lUf  fofiHifB 
toiijoratloia  to  pay  11  t'lirliilu  ptrit'entagi/  of  lU  prt-mjuiti*  to  lUf  .^tale  »$  tlio 
roudUioa  of  a  pcrmJiBlvc  Ncen*i«  to  anU'i-  itnJ  irunsuvct  bU6(at?;&»  In  lUe  St*it«. 


,\  PPEAL  from  the  Civil  Biatrict  Court  for  the  Parish  of  Orleaui* 

Ellis,  J, 


A 


Walter  IL  Rogers^  Attorney  General,  and  Wynne  EogerB^  Attorney 

for  Tax  Collector,  for  Flaiutiif  and  Appellee: 

TUo  Britlfili  Mt*rt!ftutlhJ  inaiirnncGUompHuy  Iti  ii  fonjlgii  irouipauj,  itoru^  buftl{ke»» 
Lii  ttit  &tHti*  of  Lool»iiiiiit,  III*  priutdpal  oflleo  la  in  tliL*  tdtj*  of  Ki'W  Orlt^ttne  *ml 
ItN  agent  in  I^.#  IL  Ti*rry ;  tlierofort!  jui  ai^si^s:«[tiind  of  it*  grtJ!b»  rtit.ielipl4  fu  Ibi*  city 
of  Neu  Uritjuiis  wits  properly   rmide  iuid*T  tlJt>  piovi^ious  of  *!k«c.  Itl,  Acrt  1« 

rif  am, 

11  wuft  tlH^  doty  of  sidd  Hxont  U>  pny  tfii*  lai .  fuMliit;  in  tliat  »fti?r  tU**  legul  notle«» 
aud  d<?uiitn(l  vviisdi^rved  tm  Uiui,  U  Wiis  tUe  propor  r**iiit?dy  on  tbe  pnrt  of  tN 
tiii  KoltLiHor  to  taki'  tli**  rute  in  Hcuoixiituct.*  wiUi   tlnj  li«V(*iiut*  AH  of  IS**  t« 

,     prod  II  t'^  i  li  *-*  p  r4»l  <  t?ri y . 

Act  "<5  of  Ifew*  dous  not  vlfdatu  Art. 'jua  of  tbu  CotisttltutUin,  be<?au*c»  li  hiipusi**  the 
same  Ijiudtjo  I'M uajiy  upon  all  foreign  Ent;uriinee  eompanUifl,  atjd  »»id  arllcli^ 
does  not  preVHtit  tht*  Li:gJ>ilaturf  from  dividing  cd>Jefl.^  of  t AArtiJon  [utg  ela&»{*9« 
h%ii  obU\s**ii  It  to  impoei'i  an  LM|ua]  ijuttlL'ii  npon  ad  those  who  II nd  Iti^msiLdTiJs  io 
tile  »anie  rlawpi. 

If  tlmiStaki  of  LL>nlakttiH  Iimjh  thoiiRbt  fll  to  reco^iiifci'  foreign  rlini-tt^rs  of  inroriMJ 
ration  to  tliis  extent  of  periniiftLng  forulgti  t'oriio  rat  ions  to  iriLtisaet  tingiiins^  in 
itudr  coi^voriitci  uauie,  tbrooiirk  ageiita  wjtbln  licit  llmiitj,  ilie  I^^gJsLatune  h^nl 
jjti  undoubted  rIgUt  to  nltiadi  u  hut  conditional  it  thought  11  f  to  Itic  p^lVilc^gl^. 
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It  Mug  proved  tha.fc  at  the  tftnc  of  aerrtpe  of  the  rule  tho  a^ent  had  under  his 
conirt^l  tbc  propt'riy  a,'^^i>ai*tod,  and  refuses  to  deliror  on  the  ground  that, 
hnvinMi  pjiid  to  his  print  i pal  fn  iidT-^nee  for  It,  tlie  property  Is  hit*,  the  nile  will 
hv  made  absolute  uotiAlth^tjindlngt  i^tid  thi;  agont  ordiTi'd  to  deliver.  The  h\w 
CDQ  not  thug  be  defeati^l  by  atti^  hHween  the  principal  and  ^MTeQt. 

Theeompany  will  not  now  h<>  iilktwerl  in  queeition  the  correctnesfl  of  the  iisNeei*i- 
mt'nt,  not  having  taken  the  legal  stepn  to  correct  it. 

W.  B.  Sonimcrville,  Assistant  City  Attorney,  and  Charleg  CarToll^ 
Attorney  for  Collection  of  State  License b,  as  Artiici  CuriiB^ 
A  foreign  in-*unineeenuipnny  irlueh  Imn  nn  siscent  InecUed  in  thts^city,  whieh  iiH'eiit 
Is  furnished  WJtli  polieies  siifned  in  bbink.iuid  wliith  polielew  are  jjiveti  life 
iurl  effeet  by  the  agent  flllin^  out  ami  <'<>iini''r?iigniiif^  anci  i?!.jmln^  theui,  is 
dolD|r  bu&itiessa  here,  nine  and  XJehoil!*'  'Sew  Dl^e^t  of  Ins.,  paj^e  20»  q.  1 ;  pa^e 
33,  ;4ee,  10;  paj^e  27  (cJ);  page  M^  r?ee.  12;  psfc^e  173  (a). 

Harrif  H.  Hall  for  Defendant  and  Appellant:  * 
I.    Tber*.'  ia  no  anthortty  under  tbi^  general  revenue  net?4  to  levy  a  property  ta3c 
upon  the  "premiumi^  reeefveil  "  of  a  foreign  ins^uranee  eompany  plueing  rii-ilca 
in  thl!i  .'^tate  by  **■  [nNiiranee  a  gent  a/'    Acta  1^^,  pages  V34,  VU ;  Acts  l^i^,  pages 

1  If  thf  tax  attempted  to  bo  levied  upon  '^premhims  roeeived'^  ho  eonsldereil^ 
mjt  iiHi  !i  jPiriit/j(»r/;^  tjix,  but  an  fwcomc  tus,  then  there  is  no  law  under  whieh  Its 
Impiiji  L  t  i  o  n  r  o  u  I  d  he  J  n  a  t  ]  rt  ei  I  -    ,^1  A  ti .  ^J.l ;  Cf  *o  1  e  y  o  n  Tu  x  u  1 1  c  t  ii ,  j>a  f;  e  2H. 

1.  Att  7*j  of  1*^>^  the  tirb"  ut  wUieh  providers  for  **^dftfr-mittittp  I'xil'ITAL  futtjeH  to 
lantimn^  Anti  wliieh*  in  it?*  bod3->  attempt;^  to  Invy  a  tux  npon  "  (SH*>^,h  KKCKIPTS/' 
ii  viohitive  of  Art.  "23  of  the  T'onHtitutkni  <*f  l^nl^iana,  u-hicb  derlares,  that 
tTitry  law  shall  ijUiUraee  !mt  one  object,  and  that  Hli:dl  h*'  fXpreHned  Jn  its  title, 
4An.2S?r;  33  An.  r,f»j;  :*  An.  i5?:(5l, 

[a]  Said  .\et  Tn  of  1>*h*;  dne^i  not  uttempt  todeelare  that  ■'^^rusn  rrtripia"'  are  capital; 
aor  ir  It  did  would  the  Legi^hitiire  he  eunijietent  by  such  itrbitniry  a  declara- 
tion to  ehiinge  the  nature^  uf  tbln^!>t. 

(*J  '*CraiM  mffipW'  are  nut  rapittiL  Inram^  \s  not  fitofiertff.  Property,  lahor  or 
capital  is  the  tax  ;   ineoriie  the  fnih.    Desit_v  on  Taxation,  page  ^ii7;  fiO  (th,  iw. 

Tide  annual  receipts  of  a  foreiijn  tnsuranei'  emmpEiny  pa  Ed  to  it*t  ajfontaii  premluma 
arc  not  j^rt^pertjf.    TJ  Iowa  l:l, 

ic,^  The  imposition  of  u  tax  npon  sirroi^H  n^eelptj^s  vihfMi  not  considered  an  Income 
tix,  has  been  held  to  be  In  the  nature  td  a  lirftntf  tax;  Imt  never  as  a  property 

ui,  iw  iiL  HVi :  m  s,  y,  ai,^, 

^  Tht  pretnjnni^  received  by  aneh  fur*'ign  com  pan  J' and  not  retaine<l  hero  have 
no/TH-ifji  In  this  State^  bat  follow  the  domlcil  of  tlie  foreign  corporation,  and  ana 
mit  taxable  here,  3  Tol.  ,i'VO;  4  Wall,  210;  21  Vt.  ir/i;  4(i  111.  'HH\  4^  Me.  41*7; 
5  Mslc.  7a;  7  Minn.  1*JS;  11  N\  V.  5G:i;  ;^  Ore.  VA;  H  H.  Mtm.I;  17  (Vain.  i>H;  im 
Cimn.  ^Bi. 

iTU' treiliifir  can  not  he  taxed  when  not  wiihin  terriioHal  lEailtr*^  nor  can  debts 
^tie  to  him  by  debtors  therein  he  eimsjderefl  aw  heEng  elsewhere  than  at  tho 
tlonjlell  of  the  foreif^n  creditor,  ir,  Wall,  :ibj;  Slan.  2fi8;  1  Kcv.  :ia4;  iJarber 
AspUalt,  41  An, — -;  U  An,  2i>>'. 

'■■  Tbelon'ign  insuranee  company,  which  perujit^  insurance  agents  or  hrokers 
Within  thiA  t^tute  to  titke  rii^lt^  for  it,  docs  not  thereby  bring  itself  within  thia 
^tatc  for  the  purpoi^e  of  taxation,    ^i  An.  11;  :n  An.  7«1 ;  V\  An*  IT,**. 
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Tbe  opinio o  of  the  court  was  <ieliTer©d  by 

Fenner^  J.  Act  No,  76  of  1886  is  eDtitled  '*  An  Act  in  relation  1 
iu8tirauce  companias,  corporations,  associationB,  partnersMpB  an 
individuals  of  foreign  governments  doing  fire,  river,  inland  navigfi 
tion  or  mmine  insurance  business  in  this  State,  limiting  publicatiu 
or  rendering  of  statements,  determining  capita]  subject  to  taxaitioi 
collection  of  same,  penalties  and  requirements." 

V^arious  sections  of  the  act  deal  with  the  terms  and  conditions  o 
which  foreign  insurance  companiea  are  permitted  to  conduct  busi 
nesB  in  this  State,  with  various  duties  required  of  them  in  the  condat 
of  such  business,  and  with  the  estimation  and  fixing  of  the  capit: 
stock  of  aueb  company  as  the  standard  in  proportion  to  which  tlj 
mze  of  its  riaka  is  to  be  regulated  in  accordance  with  the  general  in 
surance  laws  of  the  State. 

Section  10  of  the  act  then  provides : 

**  The  capital,  etc.,  so  determined  and  certified,  shall  be  subject  t 
taxation,  the  same  as  the  capital  of  fire  insurance  companies  organ 
ized  under  the  lawa  of  this  State,  to  be  levied,  assessed  and  collecte 
m  prescribed  by  the  laws  of  this  Stat^,  at  such  place  in  thi^  State  ^ 
such  foreign  insurance  company  shall  have  its  principal  office ;  pro 
vided,  however,  that  said  capital  has  not  been  taxed  and  paid  by  th 
main  agency  or  company  in  any  other  State,  then  Utxaimn  shall  I 
lemcd  It  lion  the  groBa  receipts^  less  deductions  govetmng  companies  at 
ganized  tinder  th^  Ixiws  of  this  St  ate  J  ^ 

Under  this  section,  the  defendant  company  was  assessed  for  th 
years  1887,  1888  and  1889  on  the  gross  amount  of  premiums  receive 
In  this  State. 

Having  failed  to  pay  the  tax  the  tax,  collector  takes  this  proceed 
ing  under  Sec,  54  of  Act  85  of  1888,  to  compel  the  company  (throyg 
iti  agent)  to  deliver  up  the  property  assessed,  or  so  much  thereof  i 
may  be  necessarj^  to  satisfy  the  tax. 

The  defendant  denies  its  liability  for  the  tax  on  'various  groundj 
of  which  we  only  find  it  necessary  to  consider  one,  viz  r   that  there 
no  vaUd  warrant  of  law  for  the  assessment  and  collection  of  the  taj 

The  State,  in  this  matter,  is  undoubtedly  exercising  the  power  i 
taxation.  This  power  Is  derived  from,  and  regulated  by,  the  Consti 
tutionof  the  State,  No  matt^er  who  may  be  the  subject,  or  what  nw 
be  the  object  of  the  tax,  the  State,  in  exercising  this  power,  is  boun 
to  conform  to  the  requirements  of  the  Constitution. 
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rhat  mstnimeitt  makee  no  distlDctioo  of  persons,  and  a  feax  which 
uld  be  nneonstitational,  if  levied  on  property  belongring  to  eitizenR 
the  State  T  is  equally  nnconstitntional  as  against  foreigners,  whether 
iiyiduala  or  corporations. 

rbe  decisioiae  of  the  Sapreme  Court  of  the  United  States,  holding 
It  the  States  may  impose  such  terms  as  they  see  flt,  as  the  condi- 
ns  of  their  consent  to  permit  foreign  eorporatioDS  or  corporations 
;;ani2ed  in  other  States  to  enter  and  do  hnsiness  in  a  different 
ite,  without  thereby  violating  the  Constitution  of  the  United  States, 
ve  no  application  to  this  question.  Pan!  vs,  Virginia,  8  Wall.  168  f 
cat  vs.  Chicago,  10  Id.  410;  Doyle  va.  Ins.  Co.,  94  U.  S.  535. 
riiet^e  decisions  only  held  that  State  laws  of  this  character^  though 
iking  discriminations  against  foreign  corporations^  did  not  conflict 
ih  tljoee  provisions  of  the  Federal  Constitution  with  reference  to 
B  privileges  and  immunities  of  citizens  of  different  States  and  the 
Rations  of  commerce. 

No  protection  of  the  Federal  Constitution  is  Invoked  here. 
The  ta;s  is  resisted  on  the  ground  that  it  is  without  warrant  under 
B  Constitution  and   laws  of  the  State.     The  Constitution  contem- 
ites  only  two  kinds  of  taxes,  vizr    property  taxes  and   license 
!tes. 

We  are  not  prepared  or  required  to  say  whether  such  a  tax,  if 
poaed  in  proper  terms  as  a  license  tax,  would  he  vaMd, 
It  in  not,  and  does  not  purport  to  be,  a  license  tax.  A  license  tax 
not  covered  or  contemplated  by  either  the  title  or  body  of  the  act. 
The  very  proceeding  tjiken  by  the  State  is  one  provided  exclo- 
rely  for  the  collection  of  property  taxes,  and  under  the  terms  of  the 
eatlingfj,  as  well  as  nnder  the  assessment  itself,  it  is  claimed  and 
nominated  as  a  tax  on  property. 

Then  the  question  simply  stated  is,  whether  a  property  tax  levied 
tthe  ** gross  receipts**  of  a  limited  and  particular  class  of  persons, 
id  not  levied  upon  tlae  **  gross  receipts*'  of  any  other  class,  is  valid. 
The  plain  eonstitutioAal  mandate  that  *  ^  all  property  shall  be  taxed 
proportion  to  Its  value,**  would  gcem  peremptorily  to  settle  this 
leetion.  If  *' gross  receipts'*  be  proper Ij^  subject  to  taxation,  the 
^uss  receipts"  of  all,  or  of  none,  must  be  taxed. 
It  is  vain  to  caU  ** gross  receipts**  *'  capital;**  they  are  not  **  cap- 
*1^'  or  '*  capital  stock,*'  and  no  legislative  declaration  can  make 
lem  so* 
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The  only  class  of  taxes  under  which  this  can  possibly  fall  is  tha 
of  an  **  income  tax." 

It  is  not  necessary  for  ns  to  decide  whether  or  not,  onder  the  Con 
stitution,  the  Le^slatnre  has  power  to  levy  an  income  tax.  It  suf 
flees  to  say  that,  if  the  Legislature  had  such  power,  it  would  be  an  in 
dispensable  condition  of  its  exercise  that  the  tax  ahould  embrace  th 
incomes  of  all  persons  not  exempted ;  and  whatever  power  of  classi 
fication  the  Legislature  might  possess  as  to  the  subject  matter  o 
taxation,  that  power  could,  under  no  pretext,  be  stretched  so  as  ti 
embrace  the  right  to  single  out  a  particular  class  of  tax  payers  ani 
to  require  them  to  pay  such  a  tax  while  exempting  all  others. 

This  is  what  the  Legislature  has  attempted  to  do  in  this  instance 
and  we  are  bound  to  hold  that  it  can  not  be  constitutionally  done. 

As  we  have  heretofore  intimated,  if  this  act  merely  imposed  o) 
the  foreign  insurance  company  the  duty  of  pajing  to  the  State  i 
certain  percentage  of  its  premiums  received,  as  the  condition  of 
permissive  license  to  transact  business  in  this  State,  different  quea 
tions  would  be  presented.  That  would  not  be  a  tax,  and  would  no 
involve  the  exercise  of  the  taxing  power. 

But  the  imposition  here  is  levied  as  a  tax,  assessed  as  a  tax,  claime< 
as  a  tax  by  the  tax  collector,  under  proceedings  provided  exclusivel 
for  the  collection  of  taxes.  It  is  a  distinct  exercise  of  the  taxin 
power,  and  must  be  governed  by  all  constitutional  requirements  an 
limitations  applicable  thereto. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgruen 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  there  b 
now  judgment  in  favor  of  defendant,  rejecting  plaintiff's  demand  a 
his  cost  in  both  courts. 


No.  10,639. 

Factors    and   Traders  Insurance   Company-  in  Li^noAnoN  Vf 
Mrs.  Mary  Ann  Levi  et  alw. 

I.  a  ni(>rt>?aK*^  orodltorof  a  delinquent  tax  payor  having  (itkon  e.nec'talory  pt-f 
ceedin^s  in  the  foreclosure  of  his  vendor's  lien  and  npet-ial  inort)fix^c%  und  : 
public  auction  caused  the  n.ortga;red  property  to  Ite  iidjiidlcnttHl  tri  hlii 
occupies  just  the  same  relation  to  the  assessment  of  the  praperty  for  tKXL>s  n 
the  mortgagor  and  tax  payer  does.  Such  executory  proceed iuj^s  are  In  tiftirn 
anco  of  the  taxpayer's  title,  and,  as  adjudicatee,  the  plaintiff  can  assert  n 
higher  right  than  his  mortgagor  could  have  done;  and  Iho limitation  whtcli  tl 
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,  ,k  „  ,.,  jujsita  opori  the  i»iJi  <li?btor'*  ritgtit  of  t'utiiplatijt  agaJnat  an  aJk^ged  tlln^fiij 
ii**«t«te(tii^ri  I  **  EMntlUi^  uii  9ii<'U  tullnd  It'll!  i^*^ 

Thit  ]irr»rri|titoiY  <•!  Ilin**?  j^^Hrs  ptTrivklml  by  Artk«Ic  IMot  tht?  CortHitHiitlmi  only 
j|il>lk'»  to  iajn**»orik-4  iwx  Ueti^  add  piivik-geti, 

i  Pi'EAL  tfom  the  Civil  DiBtrict  Court  for  the  Parish  of  Orleans. 


(^harlen  Ikirroit  and  Frank  N*  Butler  for  PlaiDtiff  and  Appellee. 


W.  B,  Sommrrpillc^  Xmisia.nt  City  AttDniey,  contra. 


The  apinion  of  the  eoiai*t  wa«  delivered  by 

WATltrNS,  J*  In  1877  the  plalntiif ,  m  a  going  corporation^  made 
ndi?  of  a  piece  of  city  real  estate  to  Abraham  Levi  for  the  pdee  of 
t32,0O0f  of  which  $6000  was  paid  io  cash^  and  for  the  balance  the 
pim-'ha^er  gave  Motes  secured  by  mortgage  and  vendor's  lien,  Dur* 
tag  the  year  ensuing  Levi  died  teBtate.  By  the  terms  of  his  wilJ, 
tmti  of  ibe  laWf  his  sorviving  widow  was  recognized  as  the  owner  in 
bcr  own  light  and  aa  legatee  of  decedent^@  half  the  of  the  eotnu] unity 
ptT'perty,  less  the  shares  of  three  heira  of  one 'tenth  each^  sobjoct  to 
the  willow^ e  usufruct  during  life.  The  will  was  duly  probated  and 
Mm.  L^vi  placed  in  posseBsioij. 

Alleg-ing  the  non-payment  of  the  capital  and  some  of  the  interest 
LrtslaUn*»ijt9,  and  the  failure  of  the  widow  and  heirs  to  pay  the  taxes 
Miofiood  against  the  mortgaged  property,  the  liquidating  commis- 
eionerH  of  the  insurance  company  brought  an  ordinary  action  against 
them  jointly,  asking  judgment  for  the  debt  and  the  enforcement  of 
the  vendor^ s  Hen  and  mortgage  securing  same.  Judgment  was 
obtiuiied,_^./a.  was  issued  and  a  sale  and  adjudication  of  the  property 
made  to  the  plaintiff  in  the  WTit,  at  the  price  of  $7400,  but  the  sherill 
declined  to  execute  a  proces  verbal  of  sale^  becanse  of  the  inscription 
agaJmit  the  property  of  certain  tax  liena,  privileges  and  mortgages  * 
To  clear  the  record  of  these  incumbrances  as  impediments  to  the 
elocution  of  a  deed  of  sale,  the  plaintiff  and  adjiidicatee  proceeded 
by  role  fl^infit  the  civil  sheriff  and  the  city  of  New  Orleans  to  show 
cmae  why  same  should  not  be  erased »  and  from  a  judgment  making 
uaie  a^)itQlute  tb©  city  has  appealed. 
2S 
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The  tax  inscriptions  axe  those  of  taxes  assessed  for  the  years  1882, 
1883,  1884, 1885,  1886,  1887, 1888  and  1889,  and  aggregating  in  amount 
about  $3500  in  capital  only. 

The  objections  urged  to  the  assessments  are :  first,  that  they  were 
made  in  the  name  of  Widow  Abraham  Levi,  who  was  not  the  sole 
owner  of  the  property,  the  title  thereto  being  jointly  vested  in  Widow 
Abraham  Levi  and  the  three  heirs  of  the  deceased ;  second,  that  the 
taxes,  liens  and  privileges  are  prescribed,  and  the  inscriptions  are 
therefore  void. 

An  examination  of  the  record  fully  bears  out  the  correctness  of 
the  foregoing  statement  of  facts,  and  we  have  for  decision  two  ques- 
tions of  law,  viz:  first,  the  legality  of  the  assessments;  second,  the 
prescription  of  the  taxes. 

I. 

Confessedly,  the  plaintiff  in  rule  is  seeking  to  realize  a  community 
debt  by  the  seizure  and  sale  of  community  property,  in  proceedings 
taken  against  the  widow  and  heirs  of  the  deceased  partner  in  com- 
munity, who  bought  the  same,  and  consented  to  a  mortg^age  thereon 
for  the  price. 

In  a  recent  case  we  had  occasion  to  say,  substantially,  that  not- 
withstanding the  actiial  dissolution  of  a  community  of  acquets  and 
gains,  by  the  demise  of  one  of  the  spouses,  it  has  a  fictitious  exist- 
ence thereafter,  for  the  purpose  of  liquidating  and  discharging  com- 
munity debts;  and,  as  a  necessary  corollary  of  that  proposition,  that 
although  the  respective  interests  of  the  survivor  and  heirs  are 
ascertained,  and  attach,  at  the  very  instant  of  the  death  of  the 
deceased,  yet  their  rights  of  possession  and  dominion  remain  in  sus- 
pense so  long  as  there  are  community  debts  unpaid.  Succession  of 
Dumestre,  42  An. . 

So,  in  this  instance  the  title  of  the  property  remained  in  abeyance 
during  the  several  years  in  which  the  complained  of  assessments 
were  made,  the  rights  of  the  parties  being  suspended  by  the  non- 
action of  plaintiff  in  the  foreclosure  of  its  mortgage.  If  it  suited  the 
convenience  or  pleasure  of  the  corporation  to  indulge  the  mortgagee, 
so  that  it  might  realize  interest  on  its  debt,  it  should  not  expect  the 
city  to  lose  her  revenue  on  account  of  a  possible  defect  in  assess- 
ments on  the  mortgaged  property,  which  was  occasioned  by  the 
precarious  condition  of  the  title,  and  through  its  tardiness  or  delay. 
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It  is  a  fact  in  proof,  that  the  property  was,  for  each  year,  assessed 
'  Widow  Abraham  Levi. 

The  taxes  thus  levied  were  regularly  paid  to  the  State  for  all  those 
jars;  and  those  for  the  years  1881,  1880  and  preceding  years,  were 
inually  paid  to  the  city.  The  tax  delinquents  have  thus,  by  very 
rong  implication,  ratified  and  acquiesced  in  the  assessments  as 
ade. 

In  case  of  Carter,  Congreve  vs.  City,  33  An.  816,  we  said  of  a 
milar  assessment : 

"  When  the  assessment  made,  with  certain  description  and  in  a 
jrtain  name,  is  valid  either  of  itself  or  by  reason  of  confirmatory  ae- 
on of  the  owner,  publication  and  judgment  in  the  same  name  and 
ith  the  same  description  will  be  upheld,  if  otherwise  regular.  Lane 
J.  March,  33  An.  664.'' 

In  Reed  vs.  Creditors,  39  An.  116,  we  applied  the  doctrine  of  equi- 
ble  estoppel  to  a  tax  delinquent  who  complained  of  the  accuracy 
id  sufficiency  of  assessments. 

Desty  affirms  the  principle  that  '^  the  fact  that  a  tax  on  land  is 
eessed  to  one  who  does  not  own  it,  affords  no  sufficient  reason  why 
16  tax  should  be  abated  on  the  owner's  appeal,  it  not  being  shown 
lat  the  tax  is  excessive."  2  Desty  on  Taxation,  pp.  628, 629;  Car- 
Jnter  vs.  Town  of  Dalton,  68  N.  H.  616. 

In  Shattuck  &  Hoffman  vs.  New  Orleans,  39  An.  206,  we  enforced 
le  provisions  of  a  statute  of  1884,  which  permitted  the  tax  payer  to  test 
16  correctness  of  his  assessment  before  the  courts,  within  a  speci- 
mJ  time;  and  held  that  a  previous  application  to  the  standing  com- 
ittee  on  assessments  was  a  condition  precedent  to  his  right  of  ae- 
on, and  its  non-observance  was  fatal  to  his  pretension. 
In  Oteri  vs.  TaxCollector,  42  An.  374,  we  said  of  quitea  similar  ob- 
ction  to  an  assessment,  urged  on  the  part  of  a  tax  payer,  viz : 
*'The  contention  that  some  of  the  property  assessed  in  plaintiff's 
ame  was  not  owned  exclusively  by  himself,  but  owned  by  himself 
>njointly  with  others,  involves  only  the  correctness  of  the  assessment 
ad  can  not  be  urged  at  this  time" — i.  c,  the  remedy  pointed  out  in 
hattuek  &  Hoffman's  case  should  have  been  seasonably  applied,  but 
had  been  neglected  and  lost. 

Taking  this  to  be  the  established  rule,  in  respect  to  the  tax  payer, 
Ml  it  be  contended  effectually  that  his  mortgage  creditor  has  any 
lore  serious  ground  of  objection?     No.     The  commissioners  of  the 
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insurance  company  sue  in  aflBrmance  of  the  tax  payer's  title,  am 
c  heir  petition  contains  an  averment  that  they  had  defaulted  in  th 
payment  of  the  taxes,  as  one  of  their  causes  of  action.  They  elaii: 
to  be  the  adjudicatees  of  their  title,  at  public  auction,  and  demand 
deed  to  the  property,  and  to  be  placed  in  possession.  They  can  no 
assert  any  right  as  growing  out  of  such  adjudication  "whieh  thei 
mortgagors  could  not  assert  for  themselves. 

The  situation  of  the  insurance  company  is  not  that  of  a  third  per 
son  asserting  title  to  property  under  expropriation  for  taxeii  lUegall; 
assessed;  or  a  right  of  property  adverse  to  the  tax  payer;  or  of  join 
ownership  in  property  condemned  to  sale  for  such  taxes. 

It  is  to  such  cases  that  the  authorities  cited  by  plaintiff's  cotinse 
apply.  Sutton  vs.  Calhoun,  14  An.  209;  Marin  vs.  SherifT,  30  An 
293;  Bank  vs.  Lannes,  30  An.  875;  Lague  vs.  Boagni,  32  Aa.  013 
fJuidrey  vs.  Broussard,  32  An.  925;  Stafford  vs.  Twitchell,  33  Ati 
520;  LeBlanc  vs.  Blodgett,  34  An.  107;  Davenport  vs.  Knox,  34  Ar 
407;  Denegre  vs.  Grac,  35  An.  953;  Masparau  vs.  New  Orleans,  3 
An.  401. 

Had  a  sale  been  made  in  the  enforcement  of  taxes  levied  nnde 
wLich  assessment,  the  principle  announced  would  not  militate  agaitifi 
the  right  of  an  adverse  claimant  or  joint  owner  of  an  interest  in  th 
property  to  sue  for  the  annulment  thereof  pro  tanto,  on  the  gronn 
of  nullity  in  the  assessment. 

It  is,  simply  and  expressed  tersely  that  property  so  assessed,  havlnj 
been  sent  to  sale  under  executory  proceedings  foreclosing  a  niart 
gage,  whereby  the  rights  of  ownership  in  all  of  the  co  propriet-oi 
passed  to  the  creditor,  neither  the  delinquent  tax  payer  nor  hi 
mortgagee  can  dispute  the  right  of  the  city  to  require  the  paymen 
of  the  taxes  due,  as  a  condition  precedent  to  the  execution  ani 
delivery  of  a  proces  verbal  of  sale  to  the  purchaser. 

In  this  respect  the  judgment  of  the  court  a  qua  making  pJaintiflt 
role  absolute  is  erroneous. 

II. 

The  prescription  urged  against  the  tax  liens  and  privileges  whic 
interfere  with  the  vendor's  lien,  and  mortgage  of  the  insuraac 
eorapany,  is  that  contained  in  the  176th  Article  of  the  ConatitutioE 
and  which  is  couched  in  the  following  language,  viz : 

**  No  mortgage  or  privilege  on  immovable  property  shall  adect  thir 
persons,  unless  recorded  or  registered  in  the  parish  where   the  prop 
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\  L»  situated,  in  the  maimer  and  witMn  the  time  as  is  now  or  may 
jirefjeribed   by  law^  ej^eept  privileges  for  ex  pen  sea  of  last  illneas, 

I  privileges  for  ta:ieeB,  State,  parish  and  mtmicipal;  pronded^  mich 
viJeges  shall  lapse  in  three  years."     (Italics  ouraO 

n  Da%id»on  vs*  Lindop,  36  An.  765,  we  had  occasion  to  construe 
» constitiitional  provision,  and  held  tliat  *' the  limitation  of  three 
\x%*'  tber^in  contained  '^only  applies  to  the  special  privileges 
tied,  when  they  ar**  unrecorded ^"^^  and  Bitid:  ^*We  onderatand  the 
cle  to  mean  and  to  say,  that  no  nnrecorded  privilege  fihaU  affect 
■d  persons  except  the  special  ones  mentioned,  which,  thongh  un- 
orded,  shall  have  effect,^ ^  *  provided  such  (unrecorded)  privileges 

II  lapse  in  three  yeara.'  '*  That  interpretation  is  perfectly  correct, 
I  ha«  never  been  questioned;  on  the  contrarjs  has  been  affirmed, 
I  It  IB  conclusively  against  the  demand  of  plaintifft  because  from 

record  it  appears  that  the  liens  and  privileges  for  city  taxes  have 

a  diiiy  registered  or  preserved  as  the  law  requires,  and  are  not, 

re  fore,  within  the  terms  of  the  proin^o  of  that  article. 

W  Judgment  appealed  from  is  erroneons  in  so  far  as  it  main* 

IS  the  plaintiff *s  plea  of  three  years^  prescription,  and  therefore 

m^i  be  reversed  in  its  entirety, 

t  fs  therefore  ordered  and  decreed  that  the  judgment  appealed 

D  Im  reversed;  and   it   Is   now   ordered   and   decreed  that  the 

lands  of  plaintiffs  in  rule  be  rejected  at  their  cost  in  both  courts. 


No,  10,369, 
William  Heath  vs,  Mary  H*  Heath,  His  Wife. 

*♦ 1.....-,.^  MF  ii.y  rjijr  *tf  the:  lujirimd  porson^  ol  tliu  otlmr*  to  |ju  niuUc  hlie 

Limifrum  \tv<\  ;ifid  Umirrj.tiniat  orlifrnute  In  ibis  8tttte»  wlior© 

,.  .... <.o[rUil4lfimk*U. 

mu(/itti«»nJaJ  tlomknl  Wdft  in  MiirtBuichusf^tt*!  iinil  lUt?  iil>jiiiii(Minii»rit  otf- 
I  ilirre.  itml  tlic  linMliiiti4  tjioved  to  UjuisUinn,  wlicn-  lio  uciiiiirctl  h  roal- 
ti»*l  the  wlff  TCffuBt'O  In  roiTiu  m  ibin  StJile*  he  tran  not  »uo  In  tht*  eotirtu 
.(.,n  %  (or  n  i»**pMniUoii  fri*m  bed  nntl  boiiriL 

iinvlng  ht'vt}  it\  l^nitiaiaini,  Ihv  Imiibivnd  iirHl  wit**  i>ijulii  iioi.  In  lii^r 

,   .^i^tiiri;  u  ttitUrtTiioiijkil  doiukMl  Uvn*  stntl  luivt^  n  cmuunm  itwi'lUiiir  (o 

rliieli  tbr  coalil  bt*  MittitimiifMl  to  rrttnrd. 

f*PEAL  from  the  Civil  Distidet  Court  for  the  Parish  of  Orleans. 
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Rice  i&  Armstrong  for  Plaintiff  and  Appellant : 

The  domlell  of  tlie  husband  established  bona  fide  Is  the  domicil  of  tlie  wif«*, 
eept  there  be  legal  cause  to  the  eontrary.  C  C.  120;  Sehouler  on  Husbanil 
Wife,  See.  GO;  Laquic  vs.  His  Wife,  46  An.  459:  5  N.  S.  61 ;  I  An.  315;  Vernt 
Bouvaillon, :«  An.  l.m">. 

Actual  abandonment  by  wif<'  of  husbands  domicil,  when  established  in  anot 
State,  and  har continued  abandonment  and  refusal  to  return  to  hinj,  after  he 
bona  fide  established  a  domicil  in  Louisiana,  is  ground  for  qualified  divi 
in  suit  brought  in  Louisiana.  Story  on  Conflict  of  Laws,  8  Ed.,  See.  230;  Schoi 
on  Husband  and  Wife,  See.  546;  Bishop  on  Marriage  and  Divorce,  Sees.  !><'), 
Cheever  vs.  Wilson,  9  Wall.  U.  8.  S.  C,  108 ;  Laquic  vs.  His  wlfe,  40  An.  459. 
Upon  appeal  from  judgment  maintaining  exception  of  no  cause  of  action, 
allegations  of  facts  in  plaintiff's  petition  will  be  taken  as  true. 


A.  B.  Philips y  Curator  ad  hoc,  contra. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  instituted  this  suit  for  a  separatioi 
bed  and  board  from  his  wife. 

A  curator  ad  hoc  was  appointed  to  represent  the  absent  wife,  \ 
filed  an  exception  of  no  cause  of  action,  which  was  sustained,  h 
which  judgment  the  plaintiff  appealed. 

The  allegations  in  the  petition,  which  are  taken  as  true  for 
purposes  of  the  exception,  are  that  the  plaintiff  and  defendant  vi 
married  in  the  State  of  Maine  in  the  year  1856 ;  that  they  af terw 
moved  to  and  resided  in  the  State  of  Massachusetts,  where  in  1 
the  defendant  wife  abandoned  the  common  dwelling ;  that  in  1 
the  plaintiff  husband  came  to  New  Orleans,  where  he  acquired  a  j 
manent  residence  and  established  his  domicil,  and  has  resided 
Louisiana  since  that  time ;  that  the  defendant  wife  refused  to  ret 
to  the  common  dwelling  in  Massachusetts,  and  persists  in  refusinj 
come  to  the  domicil  of  the  husband  in  Louisiana. 

From  this  statement  of  facts  it  is  evident  that  the  parties  to 
marriage,  which  was  consummated  in  Maine,  did  not  contract 
marriage  under  the  laws  of  this  State  or  with  reference  to  the  sa 
The  abandonment  complained  of  did  not  originate  in  Louisiana, 
occurred  and  continued  in  Massachusetts  long  before  the  plai] 
came  to  the  State  to  reside  therein.  The  courts  of  Louisiana 
not  entertain  suits  for  separation  of  bed  and  board  and  for  div< 
on   matters   which   occurred   in  another   State   before  the  mar 
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pitrLies  Acquired  a  domic ii  in  the  State.  Edwards  va.  Gr€»en,  *J 
An,  317- 

In  this  Qose  the  parties  to  the  marnage  uever  had  a  matrimonial 
dottiicU  ill  this  Stiiti%  as  the  wife  has  never  been  here  with  her  hus- 
hund.  There  never  lias  been  a  common  dwelling  here,  and  therefore 
the  wife  i^QXdd  not  abandon  it.  Muller  vs.  Hilton,  13  An,  1; 
Champon  vs*  Champon,  40  An*  40. 

The  inHtiinl  case  in  identical  with  Muller  vs*  Hilton- 

In  the  calf  of  Liquit^  vs.  Wife,  40  An,  459,  to  which  we  have  been 
referrf'd  by  plalntiff^^  counsel,  the  wife  ha'^  resided  in  Louisiana 
mth  her  husband,  who  had  acquired  a  domicil  ill  the  State*  She 
abandoned  the  common  dwelling  after  the  husband  and  wife  had 
eaiahUdbed  a  domicil  here. 

In  the  instant  ease  the  abandonment  originated  and  continued  in 
jinotheF  State,  The  married  parties  have  never  resided  together  in 
the  State,  and  have  therefore  never  acquired  any  matrimonial  domi- 
t*ii  ia  Louisiana  to  which  the  wife  could  be  summoned  to  return. 

Judgment  affirmed. 


No.  10,480. 
Metropolitan  Bank  vs.  Widow  E.  Boitxy, 

Ujl-  ivIju  t«kf^!^  n  tinti'   pUHLt  dlli^  ti4'*|ulrt*si  IL  bunli'nrtj  wUlx  jtll  the  eriulttL'si  Ui  wlilrh 

HL  noti'  pjud  liy  kti^  Urawt^r  nht^rtly  uflci^  Jl  wub  i**t«iiu!i,  wUit-U  talln  into  Ih*/  hiiiiriM  ol 
a  thiitX  pufly  who  dlspnst^!*  n(  It  ti/tft-  Its*  miUiirity,  pfiftst*3  i'lit^umht-riKl  with 
•utU  vjHjtilili'ft,  j(Uhua)>rh  h  ln-m'ij  i;nflort*nmr-nf  ;^  liy^nch  puitj.  thsit  Inti-reMt  lin^ 
iiern  paiti  *iri  <t  Uj  fjoiinin  tlute». 

Ifi  ttir  iil>»ifni'i!  tit  proof  timt  Ih^*  piiyuit'tit  nf  lUi'  iiott^  Wiii)  (.'Jt  ten  dot  l>ef«->t'4' 
msifurlty  by  coniujit  at  parlii'H,  Iho  tni  n^tvtef  t  jui  QOt  be  pnilci'ti*fl. 

,1  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans* 
i\     High  tor  ^  J, 


4^    4aWf 


Btii^k^  Dinkel/ipiel  «^  Hart  for  Plaintiit  and  Appellant. 


fhiKT  illtrr^  for  nerendanf  a  and  Appellees, 
•  . 

The  opinion  of  the  court  wa»  delivered  by 

*]lr.liMri>E%,  t\  J.     Thifi  ti^  a  luit  against  the  widow  and  heirs  of  E* 
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Bouny  to  hold  them  liable  on  his  note  of  $3000,  secured  by  vendor's 
privilege  and  special  mortgage,  dated  November  14,  1885j  and  pay- 
able one  year  after  date. 

The  defence  is  payment  or  compensation  in  the  alternative. 

From  a  judgment  in  favor  of  defendants,  the  plaintiff  appeals. 

The  contention  is,  that  plaintiff  acquired  the  note  after  it**  niniturity, 
subject  to  the  equities  between  the  drawer  and  the  transferring 
holder  at  the  time,  and  that,  as  the  note  was  paid  by  the  drawee  after 
it  was  issued,  or,  if  not  so  paid,  was  extinguished  by  compensation 
against  the  transferror  to  the  bank,  the  note  has  no  existence,  and 
the  plaintiff  can  hot  recover. 

On  the  14th  of  November,  1885,  Emile  Bouny  purchased  from  H. 
L.  Casey  the  property  described  in  the  petition,  the  vendor  being 
represented  by  his  agent,  Mrs.  Leontine  Strang,  wife  of  E.  J.  Strang. 
The  sale  was  made  on  credit,  the  purchaser  furnishing  a  note  of 
$8000,  payable  one  year  after  date. 

On  the  day  of  the  sale,  Mrs.  Strang  received  a  check  of  Emile 
Bouny  for  $3000,  in  payment  of  said  note  or  the  property,  and  a 
check  of  $105  in  payment  of  some  furniture  sold  to  Bouny, 

On  the  same  day  two  checks  of  Emile  Bouny,  one  for  $3000  and 
one  for  $105,  were  presented  by  Mr.  Strang  to  the  Branch  Depository 
of  the  State  Bank,  and  same  were  certified. 

The  testimony  of  the  book-keeper  of  said  bank  shows  that  said 
checks  were  paid. 

The  book-keeper  of  the  Louisiana  National  Bank  testiflew  that  on 
the  same  day  Mrs.  Leontine  Strang  made  a  deposit  of  $3105. 

J.  V.  Charpentier  was  the  clerk  of  Emile  Bouny. 

On  the  18th  of  June,  1888,  after  the  maturity  of  said  notei  Char- 
pentier pledged  same  to  the  plaintiffs. 

Charpentier,  on  the  4th  of  December,  1885,  purchased  Bouny *s 
business  for  $24,000,  payable  $200  per  month. 

After  the  death  of  Bouny,  his  widow  collected  $5024.85  on  his  life 
insurance,  deposited  the  money  for  safe-keeping  or  for  investment 
with  Charpentier,  who  gave  her  his  note  for  like  amount. 

The  note  sued  on  bears  two  endorsements  showing  **  interest  paid 
up  to  14th  November,  1886,  and  to  14th  November,  1887,**  signed  by 
J.  V.  Charpentier  alone. 

There  is  nothing  to  show  when  those  endorsements  were  made,  and 
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it  they  were  authorized  by  Bouny  or  any  one  representing  him  or 
BQCoeasiou. 

lad  it  been  proved  that  the  payment  of  the  note  had  been  ex- 
ided,  by  consent  of  parties,  before  its  maturity,  the  plaintiff  would 
protected  as  an  innocent  purchaser  before  maturity  against  the 
fences  now  setup;  but  in  the  absence  of  such  proof  of  exten- 
n  by  consent^  before  dishonor,  the  plaintiff  must  be  dealt  with 
der  the  well  established  rule  of  law,  as  having  acquired  it  after 
ihotioFj  encumbered  with  the  equities  set  up  by  the  defendant, 
lich  therefore  must  prevail. 
Judgment  affirmed. 


No.   10,689. 

DWAKD    CQNERY,    JR.,  ET    AL.     VS.    NEW    ORLEANS     WATERWORKS 

Company  and  City  of  New  Orleans, 


appeal  eun  not  be  allowed  from  a  Judgment  which  hnd  Qne<?  Iioon 
l^ppetled  io  its  nDtirety  and  disposed  of  in  all  partic-ulurs,  and  in  nil  tia 
tegil  effieotA  azkil  bearings. 
itLnnppoiltikMby  motion  in  open  court,  all  parties  .to  tbe  fluEt  who  iih^  not 
ippdknt?  are  Appellees,  and  all  are  concluded  by  tht;  Jurigiufiu  ri'mli'n'ii  oii 
ipp$aL 

\  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleaus*. 
1    Monroe^  J, 


r>  J.  Semmes,  B.  H.  Broume,  E.  H.  Farrar,  E.  D.  White  and  V.  E. 
fc^wtdi  for  the  Plaintiffs  and  Appellees.     (No  briefs.) 


^^  R,  BmkwHh^  Harry   H,  Hall  and  G.    A,   Breaux  for  the    New 
'rlflana  Waterworks  Company,  Defendant  and  Appellant* 


^-  B,  Somaierville,  A,  W.  Hunt,  City  Attorney,  and  Carleton  Huntf 
'^y  Attomey^  for  the  City  of  New  Orleans,  Defendant  and 
PpeHaut, 


lies 


-mi 


42 


^ 


P^ 


The  opinion  of  the  court  was  delivered  by. 

^oCHtj  J.     A  proper  understanding  of  the!  grounds  of  the  motion 
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will  be  facilitated  by  a  reference  to  the  following  pre-existing  pp 
eeedings  and  incidents. 

The  object  of  the  original  suit  was  to  judicially  annul  a  conti-a 
entered  into  in  October,  1884,  between  the  city  of  New  Orleans  ai 
the  Waterworks  Company,  touching  the  water  supply  to  the  city. 

In  that  suit  the  city  and  the  company  had  been  made  co-defen^ 
ants,  and  at  first  the  city  pleaded  by  exceptions  and  answers,  pra; 
ing  for  judgment  against  plaintiffs,  its  original  answer  having  be^ 
filed  in  May,  1887.  But  subsequently  the  city  shifted  its  positio 
and  by  means  of  an  amended  answer,  filed  in  November,  18&8, 
joined  its  litigious  fate  to  that  of  plaintiffs,  and  it  prayed  for  tl 
nullity  of  the  contract  originally  assailed  by  plaintiffs  alone. 

In  that  answer  the  city  prayed  for  leave  '^  to  join  in  the  demai 
of  plaintiffs  herein ;  that  the  New  Orleans  Waterworks  Company  I 
cited  according  to  law,  and,  after  due  proceedings,  that  there  ^ 
judgment  declaring  Ordinance  No.  909,  C.  S.,  adopted  by  the  la 
Council  of  the  City  of  New  Orleans  on  the  23d  of  September,  188 
and  signed  and  approved  by  the  late  mayor  on  the  26th  day  of  Se 
tember,  1884,  and  the  alleged  contract  entered  into  before  Jo9. 
Taylor,  notary,  on  the  3d  of  October,  1884,  signed  by  J.  V.  Guiiloti 
late  Mayor,  on  behalf  of  the  City  of  New  Orleans,  and  Albert  Bal 
win,  president,  on  behalf  of  the  New  Orleans  Waterworks  Com  pan 
null,  void  and  of  no  effect,  and  not  binding  in  any  manner  on  t 
City  of  New  Orleans." 

By  a  decree  rendered  in  the  District  Court  on  the  6th  of  Pebruai 
1889,  the  contract  between  the  City  of  New  Orleans  and  the  Wate 
works  Company  was  declared  null  and  void,  and  of  no  binding  e(T« 
on  the  City  of  New  Orleans. 

One  of  the  clauses  of  the  decree  read  as  follows: 

'<  It  is  ordered,  adjudged  and  decreed  that  the  notarial  cootn 
entered  into  between  the  City  of  New  Orleans  and  the  New  Od«i 
Waterworks  Company  on  October  3,  1884,  before  Jas.  D.  Tayl< 
and  also  Ordinance  909,  Council  Series,  adopted  September  23,  lEi 
on  which  the  said  contract  purports  to  have  been  made,  and  also  A 
No.  56  of  the  acts  of  the  Legislature  of  the  session  of  1884,  the  pi 
visions  of  which  the  said  Ordinance  No.  909  purports  to  execute^  i 
unconstitutional,  null  and  void  and  of  no  effect  or  validity." 

On  appeal  taken  from  that  judgment  to  this  court  the  foUowi 
decree  was  rendered  on  the  22d  of  May,  1889: 
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It  is  therefore  orderefl^  adjudged  and  deei-eed  tfaat  the  judgment 
itppi^aled  C^om  be  avoided  and  reversed  and  annulled,  and  H  is  now 
ordered  that  jvlamtftl's  demand  be  I'ejected,  the  injunetion  issued 
herein  dissolved  and  set  aside,  and  the  philn tiffs,  tax  piiyers,  pay 
eoste  of  both  courta.'* 

From  that  judgment  writs  of  error  were  sued  out  and  lodged  in 
Urn  Supreme  t'ourt  of  the  L-nited  States  by  both  the  original 
plaintiWs,  E,  Conery,  Jr,,  et  als.,  and  the  City  of  New  Orleans.  Naw, 
Oil  the  5th  ot  March  last  past  there  was  filed  in  this  coujt,  an  appeal 
Ukeu  in  the  same  case  and  from  the  same  judgment,  rendered  in 
the  District  Court  on  the  6th  af  February,  18S9»  by  the  City  of  New 
Orleans,  by  its  Mayor  and  by  its  Treasurer  and  its  Comptroller,  all 
separably  complaining  that  there  is  error  to  the  prejudice  of  the  City 
of  N«sw  Orleans  in  the  judgment  thus  rendered  and  thus  appealed 
from. 

The  Waterworks  Company  moves  to  dismiss  this  appeal  on  the 
grounds  iUbstantially,  that  the  appeal  which  has  been  disposed  of 
by  th!»  court  in  the  case  had  been  taken  from  the  entire  judgment 
of  the  Dlatrict  Court,  that  it  had  been  taken  by  motion  in  open  t-ourt^ 
thtui  making  all  parties  to  that  judgment  parties  to  the  appeal,  that 
tbe  city  in  whose  favor  the  judgment  had  been  rendered  in  fact  and 
in  law  wae  an  appellee  before  this  court,  and,  as  such,  was  bound  by 
the  decree  here  rendered,  which  disposed  of  all  the  Issues  covered 
by  the  judgTuent  of  the  District  Court,  and  that  the  city  ia  therefore 
atripped  in  taw  of  the  right  of  now  appealing  from  said  judgment, 
and  that  the  present  is  really  a  second  appeal  from  the  same 
judgment. 

Tbe  only  difllcuity  in  the  case  Is  to  discover  or  ascertain  the  real 
nature  of  the  relief  which  the  city  now  seeks  at  the  handa  of  the 
t'ourt,  and  to  determine  ita  true  character  as  a  litigant  in  the  case. 

In  the  incipiency  of  the  contest  the  city  was  made  a  party  defend- 
ant, it  aeeepted  the  poaition  at  flrat,  and  it  pleaded  aa  a  eo^  defend* 
ant  with  tbe  Waterworks  Company. 

I^ter  on,  it  amended  or  rather  reversed  and 'overturned  its  former 
pleadings,  and  its  prayer  was  for  judgment  in  favor  of  the  original 
plaintiffs,  almost  in  the  very  terms  in  which  the  judgment  of  the  Dis- 
trict Court  was  eubsequently  rendered.  It  sttanda  to  reason  that  the 
eity  did  not  appeal  from  that  judgment,  and  on  the  trial  in  this  court 
•he  ajs^nmed  the  position  of  an  appellee,  <_  on  ten  ding  for  the  afflm;- 
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ance  of  the  judgment  then  on  appeal.  This  position  was  followed  up 
by  a  brief  of  her  attorney,  strongly  advocating  and  supporting  an 
application  for  a  rehearing  on  the  decree  rendered  by  this  court, 
which  had  reversed  the  judgment  of  the  District  Court;  and  by  suing 
out  a  writ  of  errors  for  the  purpose  of  a  reversal  of  the  judgment  of 
this  court. 

Throughout  the  whole  trial  she  was  considered  and  treated  as  a 
lilaintiflP  and  as  an  appellee.  The  following  statement  is  to  be  found 
in  one  of  the  opinions  read  in  the  case:  **  At  the  incipiency  of  the 
litigation  the  city  was  in  fact  and  in  law  a  party  defendant  *  *  * 
But  in  the  progress  of  the  litigation  the  city  shifted  her  position  and 
now  she  has  practically  made  herself  a  party  plaintiff.''     *     *     * 

But  apparently  the  present  proceedings  present  a  new  shifting  of 
scenes,  and  from  the  petitions  of  appeal  filed  by  the  city  and  by  her 
above  named  oflBTcers,  it  appears  that  she  is  now  dissatisfied  with  or 
aggrieved  by  the  judgment  originally  rendered  in  her  favor,  and 
almost  in  the  very  terms  of  the  prayer  of  her  amended  answer. 

In  this  court  no  assignment  of  errors  or  other  pleadings  have  been 
filed,  suggestive  of  the  way  in  which  the  city  has  been  aggrieved  by 
the  judgment  which  she  now  seeks  to  have  reviewed. 

Recourse  must  therefore  be  had  to  the  brief  of  her  attomej^s,  and 
that  conveys  the  information  that  the  error  of  the  District  Judge 
consisted  in  ruling  out  evidence  which  the  city  had  offered  below  in 
support  of  the  contention  urged  by  the  original  plaintiffs.  No  sug- 
gestion is  made  anywhere  that  the  judgment  which  was  reviewed 
a^nd  reversed  by  this  court  was  erroneous  in  any  particular. 

The  city  has  therefore  not  yet  concluded  to  re -shift  her  position 
of  party  plaintiff,  and  to  resume  that  of  a  co-defendant,  dissatisfied 
with  the  judgment  rendered  in  her  favor  in  the  District  Court. 

The  following  statement  in  the  brief  of  her  attorneys  contains  the 
pith  of  her  complaint,  and  suggests  the  only  error  which  she  desires 
to  have  connected: 

•''On  January  10,  1889,  the  City  of  New  Orleans  offered  evidence 
i  11  support  of  its  supplemental  and  amended  answer.  The  same  was 
objected  to  by  Conery  et  al.,  and  by  the  Waterworks  Company. 
The  objections  were  sustained;  counsel  for  the  city  reserved  the 
point  in  lieu  of  a  bill  of  exceptions  to  the  ruling  of  the  court.  This 
ruling  is  to  be  Hiibmitted  on  this  appeal  for  reversal  or  affirmance. 
(Italics  are  ours.) 
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The  city  Ifi  tlierefore  in  the  attitude  of  a  iiilgant  ^ho  has  wen  h{^ 
suit  below*  where  he  bm  obtained  ail  the  relief  which  lie  ih^u  sought, 
lud  who  now  propoatJS  to  apptial  for  the  purpa»e  of  correcting  an 
aUegfd  erroTjeous  raliag  made  by  the  jadge  during  the  progress  of 
the  trial.  The  preaent  appeal  la  avowedly  not  from  the  judgjni*jit 
rend<t<red  below,  hnt  flimply  from  a  ruling  covered  by  a  bill  of 
exceptions ;  the  appeal  jh  not  even  from  an  interloeutory  dec  ree?  or 
judgment.  And  this  attitude  is  taken  iu  the  face  of  au  appeal  pre- 
viously brougf>t  tip  from  the  only  tinal  judgment  rendered  in  the 
cmi%  in  whieh  the  dty^  as  an  appellee^  eould  ha%^e  ^iuggeBted  and 
oblamed  a  review  of  the  error  now  complained  of.  It  is  but  natural 
that,  the  L*ityT  who  then  stood  upon  a  judgment  totally  in  her  favor, 
hud  no  mouth  for  comi>lamt,  and  would  not  have  ventured  to  risk 
ber  victory  by  a  remanding  of  the  cause.  8he  did  not  then  and  she 
does*  not  nmif  complain  of  any  error  in  the  jadgnient  wliich  she  se#?kii 
to  hring  up  on  appeal,  and  hence  her  position  is  still  more  untenable 
than  that  of  the  appellee  contemplated  by  Art.  8S9  of  the  Code  of 
Practbe,  which  reads;  **But  if  the  appellee,  on  the  appeal  of  the 
uther  party,  neglect  to  pray  that  the  judgment  be  reversed  on  those 
points  which  are  prejudicial  to  him,  he  shall  not  afterward  he 
allowed  to  appeal,  but  the  judgment  shaU  remain  irrevocable  for  or 
igaini^t  himJ^ 

In  this  case  tlte  city^  originally  an  appellee^  haa  never  si^ggewted 
that  th€  judgment  rendered  below  was  prejuditual  to  her  on  any  point, 
And  it  mubt  he  borne  in  mind  that  she  could  not*  from  the  simple 
Uci  that  the  decree  was  in  her  favor  on  every  tasue  presented  and 
i>n  ev*ory  element  of  relief  prayed  for  in  her  amended  answer,  by 
which  iihe  had  practically  made  herself  a  party  plaintii?'* 

Hence  the  city  can  not  fortify  her  position  by  the  two  decisions 
which  she  invokes  in  support  of  her  right  of  appeal  at  this  time. 

In  the  ca»e  of  Poeyfarre  vs.  Del  or,  7  Martin  3,  the  defendant  had 
ippealed  from  a  juclgment  condemning  him  to  deliver  possession  to 
plttintilf  of  a  house  and  lot.  and  the  judgmj'nt  was  afflrmtKL  To  hia 
iemand  for  possession  plaintitT  had  joined  a  claim  fur  damages^ 
which  had  been  ignored  in  the  original  judgment*  After  the  affirm - 
lace  of  the  judgment  in  his  favor  on  the  question  of  possession, 
plamtilT  appealed  from  that  part  of  the  judgment  wliich  ignored  his 
^lalm  for  damages, 

Thf»  right  of  appeal  was  recognized  on  the  distinctive  groun^l  that 
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that  part  or  feature  of  the  judgment  had  not  been  appealed  from. 
Had  plaintiff  failed  to  appeal,  the  silence  of  the  judgment  on  the 
question  would  in  law  have  been  equal  to  a  rejection  of  hie  claim, 
and  that  judgment,  becoming  final,  would  have  been  a  bar  to  n  future 
action  for  the  same  damages.  Villars  vs.  Faivre,  36  An.  398,  and 
authorities  there  cited. 

Hence  the  court  correctly  held  that  his  only  remedy  was  l>y  ap- 
peal, a  right  which  could  not  be  affected  by  a  previous  appeal  from  a 
different  and  distinct  feature  of  the  judgment. 

The  other  case,  that  of  Bowman  vs.  Sheriff,  30  An.  1023,  has  no 
bearing  on  the  question  at  issue,  as  appears  from  the  following  fiy] ta- 
bus: 

"  An  appeal  taken  separately  by  one  of  two  defendants,  who  have 
been  condemned  in  solido,  will  not  prevent  the  other  from  taking  an 
appeal  at  a  subsequent  time  mthin  the  legal  delay.'' 

The  foregoing  considerations  are  predicated  on  the  hypothesis  that, 
in  the  previous  appeal,  in  which  the  entire  judgment  was  brought 
up,  and  was  reversed  in  toto  and  in  every  particular,  the  city  was 
before  this  court  as  an  appellee  in  whose  favor,  adversely,  to  the 
appellant,  the  judgment  on  appeal  had  been  rendered,  and  as  ouch 
deeply  interested  in  and  actually  contending  for  its  afitananee. 

But  that  condition  of  things  is  now  seriously  denied  by  the  C?ity 
Attorney,  who  says  in  his  brief: 

"  The  city  was  not  before  the  court  except  ^that  its  attorney  was 
heard  in  argument  as  any  amicus  cvrise  would  undoubtedlj'  have  been, 
and  the  interests  of  the  city  were  in  no  manner  considered  and 
passed  upon.*' 

If  this  be  true,  by  what  right  did  the  city  obtain  its  writ  of  error 
before  the  Supreme  Court  of  the  United  States?  How  could  nbe 
complain  of  a  judgment  in  which  no  interests  of  hers  wero  eoneidered 
and  passed  upon? 

But  these  questions  are  answered  by  the  City  Attorney  himself ^ 
in  the  following  passage  taken  from  his  brief,  addressed  to  this  court 
in  support  of  the  judgment  then  on  appeal,  not  acting  as  an  umicun 
cnrise  appearing  therein  with  the  leave  and  courtesy  of  the  court,  but 
presented  as  a  matter  of  right,  and  signed  in  his  official  capacity  in 
behalf  of  the  city,  in  an  earnest  effort  to  preserve  all  the  rights  flow- 
ing from  the  judgment  under  discussion. 

The  same  counsel  then  said : 
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*  But  the  case  at  bar  is  in  no  other  way  whatever  the  case  of  Conerff 
%L,  but  on  the  contrar^^  that  of  the  city  itself,  of  which  they  are 
\y  like  other  people ^  individoal  Qitizene.  When,  instead  of  asao- 
tingitfielf  witb  the  Waterworks  Company^  the  city^  on  the  contrary^ 
nonnp&d  it;  and  when,  infitead  of  aBHuming  the  situation  of  co- 
feitdaiit  on  the  record  with  the  company,  the  city  assailed  the  action 
the  same  aa  frandulent  and  oppressive,  and  that  of  the  late  city 
vernjnent  as  ultra  vireM  and  coUnsive^  the  function  in  the  suit,  as 
Eors  or  plalntiGTB  of  record  aaBomed  by  Conery  et  al.,  were  clearly 
lotiger  demanded  of  them,  and  evidently  passed  to  the  city  as  the 
le  plBintiff,  whose  position,  obscured  as  it  undoubtedly  had  been, 
the  course  of  the  late  council  for  a  time^  is  no  longer  now  to  be 
e»tioned*  If  these  views  are  insisted  upon  here,  it  Is  because  of 
eir  importance.  It  w^ould  be  unworthy  of  the  city  to  relinquish 
em;  it  would  be  contrary'  to  good  morals  and  correct  public  policy 
do  so,  and  it  would  be  to  diminish,  if  not  to  surrender,  the  just 
nength  and  character  of  the  decision  of  the  court,  in  the  case  of 
indy.'' 

And  iti  an  able  and  elaborate  brief  for  rehearing  in  the  same  appealj 
JO  Signed  in  his  official  capacity^  the  learned  and  zealous  City 
clomey  concluded  with  the  following  earnest  appeal  for  redress  on 
■half  of  the  city : 

**rn  view  of  the  premiaee^  of  the  public  importance  of  thia  litiga- 
[)ii,  of  the  instructions  of  the  council,  that  it  should  be  pursued  in 
Jhalf  of  the  city^  of  the  great  pecuniary  interests  involved,  of  the 
ncere  differences  of  opinion  which  have  been  developed  in  relation 
» it,  of  the  close  division  in  the  court  itself ,  and  Anally  of  the  rights  of 
le  entire  population  of  the  entire  metropolis  which  are  involved,  it 
«ubTaitted  that  the  granting  of  a  rehearing  will  be  for  the  benefit 
f  justice,  and  for  the  general  welfare.'* 

As  appears  from  this  quotation,  all  the  proceedings  hereinabove 
^ferred  to  were  undertaken  by  the  City  Attorney  under  "the  in- 
iTuetions  of  the  councilj"  and  the  record  shows  that  the  most  radical 
Kterences  in  the  pleadings  of  the  city  w^ere  the  result  of  an  entire 
hwige  of  administration.  Hence  it  is  just  to  state  that  the  apparent 
^gal  IneonsisTencies  herein  described  can  not  be  attributed  to  the 
ireieat  respected  City  Attorney,  who  had  no  alternative  but  to  carry 
lit  the  behests  of  the  administration. 
The  city  was  a  party  to  the  litigation  and  to  the  decree  rendered; 
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on  appeal  nhe  wau  an  appellee,  aad  aB  0ucb  wae  directly  afTeet 
the  judgment  rendered  here,  which  reversed  the  judgmei 
appeal  in  all  ite  parU,  in  eveiy  possible  bearing,  and  in  every 
which  it  eould  legally  and  posaibly  ever  have. 

Under  the  showing  made,  these  propositions  reat  on  safe  fo 
tions  of  elementai'y  taw,  which  w&  may  be  spared  the  tronl 
quoting  even  in  thia  appeal,  which  stands  without  a  precedent 
jurisprndence* 

The  attempt  made  in  the  case  of  Lacroix  vs,  Menard,  7  N-  S 
^as  not  fi^ught  with  as  much  dlfflctilty  on  the  part  of  the  app 
as  is  offered  in  the  motion  now  under  discussion. 

The  effort  to  bring  up  a  second  appeal  from  the  same  judj 
was  made  in  behalf  of  minors  who  were  not  parties  to  the  pro 
ings.  The  judge  a  guo,  not  seeing  his  way  clear  through  the  vei 
declined  the  order  of  appeal,  and  the  would-be  appellants  a 
the  aid  of  the  Supreme  Court,  Tvhere  they  met  w*ith  no  I 
success.  Among  other  things  the  court  said:  **  This  applicat 
truth  is  to  obtain  an  appeal  from  our  judgment,  not  from  that  > 
court  wiiieh  decided  the  cause  in  the  fir^t  instance.  •  •  • 
are  of  opinion  we  have  no  power  to  reverse  our  judgments 
way  attempted  here*"     *     #     • 

It  is  clear  that  the  language  there  used  may,  with  perfec! 
priety,  be  applied  to  the  effort  now^  under  discussion.  See  also 
TS.  Joseph,  12  Bob*  820;   Gillespie  vs.  Scott,  32  An.  767. 

It  is  snggeated  by  the  City  Attorney  that  in  the  Supreme  Co 
the  United  States,  in  the  matter  of  the  ivrit  of  errors  herein  re] 
tOy  couneel  for  the  Waterworks  Company  have  sought,  in  c 
pleadings,  to  take  advantage  of  the  failure  of  the  city  to  have 
herself  an  appellant  t-o  the  appeal  before  this  court,  and  th 
present  appeal  becomes  necessary  for  the  proper  protection  c 
city's  rights  before  that  exalted  tribunaL  With  such  aconside 
we  can  have  no  poaaihle  concern ;  and  we  have  not  the  powe 
much  less  the  disposition  to  take  cognisance  of  or  to  interfere 
proceedings  bad  or  pending  before  that  court.  As  suggested  1 
City  Attorney  himself,  *Hhe  Supreme  Court  alone  will,  necea 
have  to  determine  the  effect  of  the  appeal  before  it/^ 

But  we  must,  and  we  do,  take  cognizance  of  all  proceedings 
occur  in  this  court.  And  we  And  from  our  minutes  of  April  S^ 
that  on  the  appeal  in  this  case  ailment  was  heard  from  **^  e 
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I  behalf  of  the  city  ;^'  and  from  other  records  we  find  that  on  April 

the  City  Attorney  filed  in  the  same  ease  a  *' brief  for  the  City  of 

ew  Orleans;'*  ant!  that  on  the  16th  of  November,  the  Bame  counsel 

ed  in  the  same  case  the  *'  brief  of  the  City  of  New  Orleans  for  a 

bearing," 

From  all  of  which  we  conclude  and  we  bold  that  the  city  has  bad 

i  dAV  in  court  In  tMs  case,  and  that  her  present  position  is  as  un* 

nabl^  as  it  is  adventurous  and  unprecedented - 

Of  coni^e  all  considerations  which  go  to  the  defeat  of  the  right  of 

jpeal   of  the  city  are  equally  fata]  to  the  experiment  made  by  its 

ay  or  and  by  its  Treasurer  and  its  Comptroller, 

It  iH  therefore  ordered  that  the  present  appeal  be  dismissed  at  ap* 

?llanta*  costfi. 


No.  10^556, 

IlKISS   or   REBECt'A   DOHAN  VS,  MiCHAEL  J.  DOHAN   ET   AL. 

tfol  ttfitltDOny,  to  sbow  fraud  or  laiDiuljitloii  tn  n  sate  of  |imnciT<i1>lc  property  ot^ 
ftO  itliceiilor  tu  till"  prejtidJce  of  forced  bt^llra,  maT,  lu  n  ceiiiutu  eltiss  of  uu<3ei< 
\>r  thtfodnv^tX,  biU  tKirh  ciifhnct  iit^r^^r  aiH  be  irttrodttctd  by  the  liolra  Without  tlu* 
I'ouefeiil  cjf  tli«  uUverai.^  piirtjf  to  »hf/v  tUlt  hi  the  iineeaior  tu  bui-h  pnip*^rtj. 

-!(timotiin]  proof  Ifl  riitt  iidtijlt»albLti  fortht?  pnrpusB  of  prot  it>^  thut  u  thlrtl  per^ott 
**«  tnicnioAi^ii  to  reetlvu,  ur  tti  he  Jnvualed  Willi,  tUe  title  to  real  estate,  for  the 
\%*v  uf,  atid  itiAteud  of,  the  hitiindecl  vende^p    C  C,  AHi^.  *iHi\  2275. 
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PPEAL  from  the  Ninth  District  Court  for  the  Parish  of  Tensas, 
L     Voting^  J. 


Woih?  R.  Youi^  for  FMntiifB  and  Appellants* 


Snyder  tfe  TtUli*  for  Defendant  and  Appellee: 

I*aiol  it^^t^iiiuiii^  to  show  fraud  or  ^Imiilutkm  lu  li  ^ule  of  Imtuuv  iiihlr,"  jiropefty 
t»f  Mti  4t9<?t'gtor  to  the  pr<rJii<JI ((:♦-'  of  for«.i*d  heirs  tijay.  Inn  ooHuIn  tdnas  of  c-a§es, 
l»<?  fUtrcnliifedt  frwf  ttirh  r.ridfnre  nrcrr  ran  ht.  Intrcntuftd  lij  thf  heir*  wUliout  the 
cunmml  f if  the  ndver*tf  purty  foghtnt*  itite  \n  thf/  aiicestor  to  »iicb  pjoperi3% 
T««tL[fioiiLn]  pK»*jf  i«uot  udmtasihJp  for  thf?  inirpuMe  of  proving  thut  a  third 
ptrwrn  Mum  inti.*rpoBiHl  tri  reeelTVtor  t*>  hv  invented  with. the  litU-  to  reul  e^twti^ 
forlht?  iLfleof,  ftnil  ItjuU^tid  of.  thit  1 11 1 landed  vc'ddee,  V.  TV,  Art«.  'Ii4i\  227S;  ili  Ati* 
Ai9.  nuj^bin  ¥•.  Uimpatd  ;  is'i  Ati.  i*Vj,  Pormult  v^,  Perniult;  30  Au.  f^;  12  Aiu  UH; 
Il>.  n»l  Iti.ilW,  U  Au.  U  .  V>  An.  ifiT;  Sfelieuziu  vb.  Buron,  and  uutboritrea  thwri? 
*it«<l. 
Had  faith  1*  fn-fer  prwautiied.    C*  €,♦  Art.  :i4si, 
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Mere  knowledge  of  an  attorney  at  law,  not  derived  in  his  capacity  as  attor 

of  plaintiff,  but  from  his  attorneyship  for  another  party,  is  not  binding 

notice  to  plaintiff.    37  An.  755,  Templeman  vs.  Hamilton. 

The  prohibition  contained  in  Art.  1754,  C.  C,  is  not  a  rule  in  the  iuteresi 

married  women ;  it  applies  to  tnarried  men  as  well.    C.  C.  1754. 

A  wife,  duly  authorized  by  her  husband,  may  bind  herself  by  all  kinds 

contracts,  provided  the  object  of  the  contract  be  not  the  payment  of  the  dc 

of  the  husband  or  of  the  community. 

Even  in  the  latter  case  she  will  be  bound  if  third  persons  have  acted  in  g< 

faith  upon  the  apparent  validity  of  such  transactions.    83  An.  1010,  Chafle 

Oliver. 

A  disguised  donation,  whether  it  assumes  the  form  of  a  direct  sale  to 

party  to  be  benefited,  or  of  a  sale  to  an  interposed  person,  is  wholly  a  nmtdtU 

11  An.  229. 

Whatever  the  secret  equities  between  a  vendor  and  vendee  to  the  Simula 

contract,  the  former  can  not  claim  them  against  a  subsequent  purchase] 

good  faith.   Having  placed  on  the  public  records  the  title,  on  the  faith  of  wli 

such  purchaser  acquired,  the  vendor  must  bear  the  consequences  of  haT 

presented  the  vendee's  rights  in  a  false  aspect.    Hennen's  Dig.,  verbo  Sal 

(rt),  Xo.  1;  35  An.  6;  16  An.  435.    .And    this    rule    applies    to   married   won: 

Blanchard  vs.  Castille,  19  La.  362;  7  An.  682;  31  An.  832;  33  An.  1010. 

This  rule  certainly  applies   in  cases  like  the  one  at  bar,  where  no  writ 

recorded  title  in  the  wife  existed  and  innocent  purchasers  could  not  susp 

that  the  property  standing  on  the  records  in  the  name  of  the  husband  al 

was  really  that  of  the  wife. 

Plaintiffs  admit  that  there  is  no  direct  proof  in  the  record  to  sustain  tl 

demand  and  rely  on  presumptions  and  suspicious  circumstances  which  t 

claim  exist  in  the  record. 

**  Such  evidence,"  if  it  existed,  **  is  too  uncertain  to  justify  the  courts  in  tak 

an  estate  from  one  man  and  declaring  it  to  be  the  property  of  anotb< 

15  An.  643. 


The  opinion  of  the  court  was  deh'vered  by 

Fenner,  J.  The  property  involved  in  this  petitory  act 
belonged,  prior  to  1849,  to  the  succession  of  Samuel  Rembert,  wh 
was  opened  and  administered  in  the  parish  of  Tensas. 

On  January  6,  1849,  this  property  was  sold  under  order  of  co 
by  the  administrators,  and  was  adjudicated  to  William  Harris 
$11,000,  part  cash  and  part  on  credit,  in  notes  executed  by  Han 
A  regular  title  was  executed  to  Harris  and  duly  recorded. 

In  February,  1860,  Wm.  Harris  sold  the  property  to  Daniel 
Dohan  and  wife  for  $11,000,  by  act  of  sale  duly  recorded. 

D.  J.  Dohan  executed  a  mortgage  on  one -half  of  the  property 
favor  of  E.  Woodridge,  of  which  Michael  J.  Dohan  became  1 
owner,  and  which  he  foreclosed  in  1879,  and  became  the  purcha 
thereof  at  the  sheriff's  sale. 
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Ittfliv  of  B^b^^ca  Doban  Tt»  Mteht^t  J,  Doha^xi  el  at. 

pIsiDtiffs  ai*e  the  heirs  of  Rebecca  J.  Dohan^  who  waa  the 
of  Samuel  Rembert,  and  one  of  the  admin Istrtit^i^s  of  his 
ion  at  the  date  of  the  probate  sale  to  Harris.  After  said 
May,  1S49,  Bhe  inarried  D.  J,  Dohan,  and  waa  one  of  the 
s  in  the  sale  by  Harris  to  D.  J.  Dohan  and  wife, 
plaintiffs,  who  are  the  forced  heirs  of  Mrs.  D,  J.  Dohan ,  bring 
titory  action  against  M*  J,  Dohan,  in  which  they  aver  sub* 
IJy  that  Wm,  Harris  did  not  buy  or  intend  to  buy  at  the  probate 
f  himself,  but  was  simply  a  person  interposed  to  take  an  ap^ 
title,  while  the  real  purchaser  was  their  mother,  then  Widow 
rt,  who  adopted  such  interposition  as  a  method  of  evading  the 
tion  of  the  lawB  of  Loni^mna  against  the  purchase  of  succession 
iv  by  administrators. 

farther  aver  that,  after  her  marriage  to  D.  S.  Dohan,  the 
prevailed  on  their  mother  to  consent  that  Harris,  instead  of 
ing^the  entire  property  to  herself,  should  convey  one-half  of 
?r  husband,  Dohan ;  that  the  husband  paid  no  consideration 
conveyance,  and  that  the  title  passed  to  him  was,  in  reality » 
dsed  donation  from  the  wife  to  the  husband,  in  fraud  of  the 
rf  her  children  and  forced  heirs,  and  absolutely  null  and  void 
Irte,  1752  and  1754  of  the  Civil  Code. 

plaintiffs  claim  by  virtue  of  inheritance  from  their  mother. 
int  step  in  their  chain  of  proof  must  necessarily  be  to  estab- 
'ir  ancestor's  ownership  of  the  property  sought  to  be  revendi- 


predicate  her  title  exclusively  upon  the  probate  sale  from 
cession  of  Kembert  to  H arris ^  who,  they  say,  was  a  pei'son  in* 
d  to  take  the  apparent  titl^  for  the  benefit  of,  and  under  the 
fori  to  convey  the  same  to,  their  mother.  They  produce  no 
r  letter  from  Harriij  nor  any  other  written  evidence  to  prove 
e  apparent  title  of  Harris  was  the  real  title  of  their  mother, 
eek  to  establish  her  title  to  this  immovable  property  and  to 
•  the  title  of  Harris  now  held  by  the  defendant  M.  J,  Dohan^ 
ience  exclusively  parol. 

defendant  objected  to  the  admissibility  of  such  evidence,  and 
eciion  was  properly  sustained  by  the  judge  a  quo, 
frmud  or  error  is  propounded  against  the  title  to  Harris, 
ttempt  is  made  to  annul  it,  on  the  ground  that  it  was  passed 
Ken*  kgis. 
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On  the  contrary,  plaintiffs  necessarily  afltan  that  title  as  a  ^ 
divestiture  of  the  ownership  of  the  succession  of  Rembert. 

It  is  not  pretended  that  the  sale  to  Harris  was  a  fraud  on 
rights  of  plaintiffs  as  forced  heirs  of  their  mother ;  on  the  cont] 
it  is  the  sole  basis  of  any  rights  they  could  have. 

The  simple  claim  is,  that  Harris  bought  as  agent  of  the  mothei 
took  the  title  in  her  name  for  her  benefit. 

The  case  is  not  nearly  so  strong  as  several  in  which  it  has  beer 
cided  by  this  court  that  even  under  allegations  that  a  person 
been  employed  to  purchase  property  as  agent  of  another,  ^ 
latter  had  paid  the  price,  and  that  the  agent  had  fraudulently  t 
title  in  his  own  name,  parol  evidence  could  not  be  received  in 
port  of  such  allegations  of  to  destroy  the  agent's  title.  PerrauJ 
Perrault,  32  An.  636;  Hackenberg  vs.  Gai-stkoup.  30  An.  898;  B 
vs.  Baden,  4  La.  166;  Nuggah  vs.  Oreig,  2  La.  693. 

In  another  case  the  court  said:  *^ Testimonial  proof  is  not 
missible  for  the  purpose  of  proving  that  a  third  person  was  ii 
posed  to  receive,  or  to  be  invested  with,  title  to  real  estate  or  sL 
for  the  use  of  and  instead  of  the  intended  vendee,  especially  v 
there  is  no  charge  of  fraud  or  other  ill  practice,  because  the  effc 
such  proof  would  be  to  establish  title  to  real  estate  by  parol, 
trary  to  the  express  provisions  of  the  law."  Barbin  vs.  Gaspar 
An.  640. 

In  another  it  was  held  that  *^  where  real  property  is  adjudicat 
a  purchaser  at  a  public  sale  and  the  title  made  in  the  name  of 
purchaser,  parol  is  not  admissible  to  show  simulation  or  an  agen 
make  the  purchase  for  the  benefit  of  other  co-heirs  of  the 
chaser.''  Fuselier  vs.  Fuselier,  6  An.  132;  Heirs  vs.  Cronan,  1! 
213;  Linton  vs.  Wykoff,  id.  878. 

The  same  doctrine  was  emphatically  reiterated  in  a  recent 
McKenzie  vs.  Bacon,  40  An.  167. 

These  authorities  conclusively  sustain  the  judge  in  ruling  oui 
parol  evidence  offered  by  plaintiffs,  and  this  leaves  their  case  ^ 
out  any  support  whatever. 

The  wisdom  of  the  rule  is  strongly  illustrated  by  the  very  case 
presented,  in  which  parol  evidence  is  invoked  to  upset  titles  n 
forty  years  old,  on  the  faith  of  which  third  persons  have  inv 
their  money. 

Judgment  affirmed. 
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Iliuijjony  t  liib  T».  Qii»  Liglit  r"*>. 

No.  10,465* 
iiRMoNv  CLUB  VS.  New  Orleans  Gas  Light  Ooupany, 

jnnuy  fltni^titit  t^r  viiliif  In  dihpiiii-  iK-tordlng  U*  Hit-  nature  ul  iliij  aftioii  ma 
toseilby  ttte  ^iibAtaotiul  nUogutinnisof  iht^  pli.-tidlrtg^.  tind  tuA  by  iiien^  jiiris- 
hmul  iiUi'gJttiims  or  nmdnvUft  of  out?  of  iUe  piirtie^. 

EAL  from  the  OivU  Distriot  Court  for  the  Parish  of  Orleans. 
rfi  L.  Lazam»  for  Plaintiff  and  Appellant. 
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fei  Dif^fcei^Ftet  <i^  fiftri  for  Defeodant  and  Appellee. 


opiniori  of  the  court  was  delivered  by 

rsER,  J.  We  are  confronted  with  a  challenge  to  oar  jurisdic- 
alicme  nmt^rim  over  this  appeal,  which  we  are  bound  to  detei - 

■  facta  are  simple  and  undisputed. 

?  Harmony  Club  had  upon  Its  premises,  furnished  by  the  Gas 
Company^  what  ia  called  a  ^'  45-light  meter,"  adequate  to  the 
y  and  regietry  of  all  \Vs  jjas  burners.     Tn   common  with   many 

^as  coniomers,  it  adopted  the  system  of  electric  lighting,  and 
e  of  gas  became  only  occasional  and  greatly  reduced. 
t?  GaA  Company  adopted  certain  rules  applicable  to  this  cla&s  of 
liner*,  the  meaning  and  effect  of  which  are,  that  it  w^ould  only 
Mb  meters  proportioned  in  size  to  the  amount  of  ga.s  eons^jnied ; 
n  *»45-Wght  meter  ^'  would  only  be  supplied,  or  continued, 
I  the  monthly  gas  bill  was  at  least   $8   per   month,  or.  If  leas, 

the  payment  of  an  extra  rental  of  f  4  per  month. 
&opy  o/  theae  rules  was  served  upon  the  clnb,  and  notice  was 
i  that  unless  complied  with   its  meter  would  be  removed  and 
M?ed  by  a  smaller  one. 

e  club,  heing  unwilling  to  comply  and  denying  the  right  of  the 
Company  to  adopt  or  enforce  feuch  rules,  instituted  this  suit  for 
fijunelion,  prohibiting  the  latter   from  removing  or  interfering 

the  meter  then  upon  ita  premises. 
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The  Qas  Company  responds,  affirming  its  right  to  adopt  and 
force  the  rules  in  question. 

This  is  the  sole  issue  involved  in  the  case. 

If  it  should  be  determined  that  the  Gas  Company  has  the  rigli 
adopt  and  enforce  the  rules,  the  injunction  necessarily  falls.  If, 
contra^  it  has  no  such  right,  the  injunction  stands. 

What  is  the  amount  or  pecuniary  value  involved  in  such  a  suit 

It  is  not  pretended  that  the  Gas  Company  will  interfere  with 
meter  if  the  club  consumes  gas  to  the  amount  of  $8  per  month 
if,  consuming  less,  it  pays  $4  additional  for  the  rent  of  the  metei 

It  is  not  denied  that  the  club  is  bound  to  pay  for  the  amoui 
gas,  large  or  small,  actually  consumed  by  it. 

Therefore  the  only  value  possibly  involved  is  the  right  of 
company  in  a  certain  contingency  to  charge  $4  per  month  for 
use  of  its  meter,  or  $48  per  annum. 

If  this  were  a  right  in  perpetuo,  it  would  be  difficult  to  fine 
invester  who  would  pay  $2000  for  the  privilege  of  collecting 
per  annum. 

But,  in  point  of  fact,  the  Gas  Company's  charter  expires  in  thi 
five  years,  and  a  simple  calculation  would  show  |that,  if  colic 
during  that  period,  the  gross  amount  would  not  exceed  $1700. 

Moreover,  the  club  is  not  the  owner  of  the  building,  but  a  lee 
and  is  only  interested  during  the  term  of  its  lease,  the  exten 
which  is  not  shown,  but  is,  presumably,  limited. 

We  are  not  concerned  with  the  damages  which  the  club  m 
have  suffered  had  its  gas  supply  been  cut  off  or  diminished 
threatened.  No  such  damages  have  accrued  or  will  accrue.  If 
injunction  herein  be  perpetuated,  that  will  prevent  such  injury, 
it  be  dissolved,  the  act  of  the  Gas  Company  will  be  declared  la 
and  no  such  claims  can  arise. 

We  have  repeatedly  held  that  the  jurisdiction  of  this  court  i 
be  tested  in  such  cases  by  the  pecuniary  amount  or  value  in  disp 
according  to  the  nature  of  the  action  as  disclosed  by  the  snbsta] 
allegations  of  the  pleadings,  and  not  by  the  mere  jurisdictional  i 
gations  or  affidavits  of  the  parties.  Buddig  vs.  Baldwin,  38  An. 
State  ex  rel.  vs.  Miscar,  34  An.  834;  Wilkins  vs.  Gantt,  32  An. 
Crean's  Case,  /d.,  1191. 

Most  of  the  cases  quoted  by  appellant  only  concern  the  rigl 
sue  and  to  enjoin,  neither  of  which  rights  are  controverted  here. 
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^e  deelme  to  follow  him  into  the  recordB  in  the  cases  of  OaDery 
.Waterworks  Co.,  35  An,  799;  Lev^' ve.  Same,  S6  An.  942^  and 
nest  vs.  Same,  S9  An,  55 1^  in  order  to  determine  whether  or  not 
]  had  jurisdiction  in  those  cases.  The  opinions  show  that  no  such 
lestion  wa^  raised  or  passed  upon.  Had  it  been,  we  should  have 
»pUed  to  them  the  »ame  rules  now  stated.  If,  inadvertently  and  in 
mocB  of  suggestion  to  that  effect,  ^e  exercised  jurisdiction  which 
I  should  have  declined  (which  we  by  no  means  admit)  such  etroY 
sHber  harms  nor  benefits  the  platntifT  here,  whose  right  must  be 
icl^ed  according  to  law. 
It  ii^  therefore  ordered  that  this  appeal  be  dismissed  at  appellant^ a 


No.  10,540. 
E,   F.   Learned  vs,    Geoeqe   L,   Wai.tok. 

B,  M»  WALM&LHY    &  Co,,  iXTER VENOSE. 

MrB,     H.     ROSENTHAl*,    THIBD     OPPONENT, 

In  etflo  UiL*  ili«ft>i)fliitit  In  npuiiUing  *iitt  i*nl»i*s  tbc^  cjueiitiou  of  tbL»  iiullliy  of  it  ?*iik' 
mm\v  Ulth^  plahit I fl» ptT^drnU  tUt\  by  way  of  iiQ  imbwi*riirid  rocotiveiitiniijil  dv- 
tuuml,n  [vrev  Euus  tiJ!fii1f*i'  la  not  u  onditlon  prtuHxltJiit  thervtu  ^partlfi^ularly  wbeu 
tlu"  sale  hii*  biH'ti  iiiiicjt"  iu  the  tort*t4osuru  ^tf  ti  feipt^uiiil  iiH*rtifU|fi.',  mid  the  luuit- 
iftlTfe  biNODRM'  tlie  purehii^tT  tiiid  HttrttmU'd  ibtj  trhok  ^t  Uu^  pHce  to  the  ao.tiMfiK!- 
tioo  iit^bJs  mttrliytti^ti  eUlui. 

X*i|mife<?  Jn  an  aot  of  cr.HiVi*titioiua  niortgi^iv,  stipubUliig  it  waiver  of  Iht*  bctipUt 
of  ippriiJftUwritj  ii*  Tifcli'i  In  Iftw. 

^«iNjiji«gtrutlnn  of  pfoportv  wbieh  jh  ImiiioviiUleby  clet^ilnutlon^  tind  fortnet  pwrt 
ff  ffffllty  uiiij^tr  morigit^'s  but  wbicb  bns  bei'ti  reuioycd  tlicirffrom  by  the  mort- 
lfii|Foni4*  iin  iiiitMllary  proetivdin^f,  ftir  tin?  recovery  and  rt-js torn t  Sun  tbtirtHit  to 
»h*  OMiftguiji'd  protiit«<«s  for  titiinurw  iiml  stilu,  is nlejijal  iimi  valid  proeotydhig-* 
*nddo«*iitit  bave  tbetiltv<:*t  u(  convert  tog  c^eciiturj'  proceeding^!  Into  tboae  t^m 

Jti  r^*?  irtjuie  tblrtl  pt^rson  opposes  the  cUtm  of  tbe  iDortffUKt*  t^redftort  Jiml  eivtH 
tj|,  f**!©  in  bi*r&olf  to  tbn  property  tbnft  tteiiueeivrtHl*  and  the  former  rt-torts  in 
kp  *^ti»titri;r  ihsit  the  tbird  oppunont'j»  titk'  la*  sininbited  tiiid  fraudulent,  thtm 
P*'"*^Tlirijtflot'^  not  bave  sut'U  i-ffet-t. 

^bi^n  ^^^  morttfnifor  *■«]<»!&*  tJtc  Kale,  and  tbe  mtirtgagee^  In  hia  answer,  j^n/^ji 
'**0"»**j»/  forth*  mitrtgugt  tt^bt*  bisf  rIgUt thereafter  to  proeeetl  under  the  writ  of 
'*"^*^'*  and  dat<?  enjoloe^i  1^  abMndonrd  uad  lost. 

'^'^■tHlittirgj/lzIni^  II  pijiiUiitLofj  auder  a  writ  of  seisstire  and  sule,  Jci  foruLdoMMrv 

"^^^ * aiojtgmfc*,  has  the  right  to  re^iuire  the  eihurilt  holding  the  property  to  cul- 

iStiUip  It,  wit  lie  at}dt-*r  seizure,  for  the  lieeount  of  the  mort^aifor,  upon  niakiufj^ 

^*^*'^«t^<?»(»iiry  wlvsineei*  for  that  purpoae:  and  ht?  ha*  the  Hj^ht  to  rfH^!Ovi*i  tVin 

^iwjunitji  Bueh  Advanee»,  and  value  of  hi.'*»ervk'ejfi* 
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7.  The  cost  of  such  cultivation,  keeper's  fees,  and  all  other  costs  Incurred,  othe 
than  such  as  are  covered  by  the  statutory  fee  bill,  must  be  taxed  on  rule  as* 
supplement  to  the  final  Judgment. 

A  PPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
il     Yaungy  J. 


4 


Steele  &  Dagg  for  Plaintiff  and  Appellant : 

A  real  tender  is  a  condition  precedent,  and  tine  qua  noH  to  authorize  a  suit  to  re 
scind  a  sale.  Where  no  such  tender  is  alleged  or  proved  the  action  to  anni 
and  rescind  the  sale  must  be  dismissed.    Farquhar  vs.  lies,  39  An.  874. 

No  answer  or  exception  is  required  to  a  demand  in  reconvention. 

The  mortgagor  may  waive  appraisement  in  the  act  of  mortgage  and  such  waiver  i 
legal  and  valid.    29  An.  210;  19  An.  89;  18  An.  68. 

A  mortgage  debtor,  who,  after  ai*kn jwledglng  his  inability  to piy  and  his  intciitioi 
to  abandon  or  surrender  the  mortgaged  property,  fraudulently  removes  th 
work  stock,  implements  and  supplies  covered  by  the  mortgage  and  otherwia 
purposely  obstructs  the  cultivation  of  the  plantation,  is  thereby  estopped  froi 
contesting  the  costs  incurred  by  the  sheriff  in  cultivating  the  plantation  wliil 
under  seizure. 

It  is  the  right  and  duty  of  the  sheriff  to  manage  and  cultivate  plantations  while  ii 
his  custody,  if  he  can  provide  means  to  do  so.  C.  P.  661,  283;  Lockhart  v.h  Morey 
So.  Rep.,  Vol.  4,  p.  581 ;  Lambert  vs.  .loffreon,  41  An.  — . 

Many  irregularities  in  Judicial  sales  which  might  suffice  to  retard  a  sale,  will  m 
avail  to  annul  a  sale.  Hence,  where  the  defendant,  upon  a  rule  to  show  caus< 
interposed  no  objection  to  the  cultivation  of  the  place  by  the  sheriff,  or  to  ili 
disbursements  made  for  that  purpose,  was  present  at  the  sale  and  made  no  ot 
Jection  to  the  sale  of  the  plantation  with  the  growing  crop  and  property  place 
thereon  by  the  sheriff,  he  will  not  be  heard  to  complain  that  such  action  by  tli 
sheriff  or  sale  was  illegal,  or  the  sale  null. 

All  such  things  as  the  owner  of  a  tract  of  land  has  placed  thereon  for  its  servic 
and  improvement  are  immovables  by  distinction,  and  will  be  covered  by 
mortgage,  though  not  specially  mentioned.  The  animals  and  articles  enumei 
ated  in  C.  C.  468  are  illustrative,  and  do  not  exclude  others  of  the  same  class  nt 
specially  enumerated.    C.  C.  468;  Moussier  vs.  Zuntz,  14  An.  26. 

Cows  and  calves,  hogs  and  an  iron  safe,  placed  on  a  plantation  by  the  owner,  for  ii 
service  or  improvement,  form  a  part  of  the  plantation,  and  are  covered  by  tli 
mortgage.    14  An.  26. 

The  mortgage  upon  movables  attached  to  and  forming  part  of  a  plantation  wi 
not  be  divested  unless  sold  in  good  faith,  and  removed  before  the  seizure. 

Where  no  price  had  been  paid  the  sale  will  be  presumed  to  have  been  simulates 
Fisher  vs.  Moore,  12  Rob.  95;  King  vs.  Atkins,  33  An.  1057;  Ross  vs.  Keefe,  28  Ai 
931. 

Third  opponent  can  not  arrest  the  sale  of  property  in  dispute  without  injunctioi 
4  An.  279;  C.  P.  339. 

Upon  tj^e  failure  of  third  opponent  to  return  property  released  by  him,  upon  th 
demand  of  the  sheriff,  the  release  bond  Is  forfeited,  aild  no  suit  or  action  on  tl] 
l)ond  is  re<iulred  to  authorize  execution  against  the  principal  and  surety  of  tli 
bond.     Act  170  of  1880.  p.  137;  3  An.  279. 
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^t^  ct  Lfml*'  vunita: 

t  (irm-^t' i'^  Uijpt  riti  tji't'tttit'ti  htXA  been  elmngi*'(J  t«>  a  prri<?t--edtlifC  ci^*  mtfitmrm,     V£ 

»?  siH^ijjr*  tfrnt[tii*l»'i*  by  ri'tisnn  of  stioUrJinnjiff-V  tho  rHleartt'^  btm*i   Ij*  thi'n'by 

neutml  twill  Ihr  *>iR-r)lT'H  mil^  HfjJiutli'*l.    *Ti  An^  V-^O. 

»ish<*flff,  pi^ndiii^  si'lxuri',  nun  »mly  iif»  «tii*h  tu*tB  atni  mnl£iM!Hivh  tXl^hnrfiH- 

niAuf  lire  ud-eK^sury  for  tUr  presi'TViittcin  iit  tlii'  iirnporty  sotzmL    V,  l\.  Art* 

,  «>  Am  111*:  ;tl  An,  lafi;  2:i  An,  il'X 

til*?  should  bi*  iiiltcii  imfl  trlt'd  ♦'■oiitraKlk'torily  wllli  piirti«**i  in  Inturt'sf*  to  fkx 

i  ilvtvintimtf  Ihti  <t£pi-nil(ttjrvtf  hy  HJi^  aUt^rirT  liir  tlif  wiirklnie;'  itf  u  phiiitiitlun 

1  ciiUjvaU'in  ol  u  f-rnj*  Tb(*rf^*m.    :*  Ati.  H^;  ^  N.  S*  %ifi>;  1  Ati*  21H;  *t  An.  'i7(i:  la 

.  7*/L 

rprty  not  »<*i*et.>r|  iiim)  inh  ni|v>*r(  inii*<J  rjijj  ii«l  tN>  solrl  iif  Hti**rift*fs   yiik*.     r*  Am 

I'rtminirt  ImM  till  tlie  *t|puMUit»f  at  a  mih^timl  rtin  nril  bi'  itTrrlilt^d  dh  AU^ptelotl 

1  9ii)]po4Hli>ri. 

"  btuTlcn  rt!  proof  to  vstjibji^b  tr*utl  unit  siuiulaUofi  Ij*  on  ibr  rrfditor. 

eiwlr  litn'intr  b*«(<ti  iiiiiilb  bi  (?ui?  cnursti  of  tnult*  to  om*  tiol  a  t'r*>dttor,  eun  mot 

iivoitivtl,  ttitju^ii  li'>!*iMtt)jii1  wtt%  iiwarf-  of  tlu'  lri(4otvonc>y  at  Wailtim* 

Hit* If  M'nrncilt  Kiivitijf  l>»?efi  offt^rtwl  by  Watiiisley  Jt  To.  till  iliut  wii<*  Uiw  liiriu 

I  auSTirrvU  tjo  ittjiiry,  Hnd  it^i  wittiuni  jnti/'ri*:^!  toiivoUl  tht*  hiUin 

r*4l*«  nt  ihf  pr<u(Jtii't4^  ciin  nrjt  by  set  rtBid*:^  for  tiir  hirlbrr  i^pr'ehil  rii<ii3f>ll  that 

li.  WttltoTi,  si*i  le^!*iM**  mft*Uf  snrti  produirt-^ ;  tbiif  Wulm^lc*y  Ji,  Co.  twmod  an<l 

dt   irllh  hhu  Hi*    k'j«3D«,  suiim    liim  on  tho  obb^tmun*;  of  Umnt!*  und  tlmt 

irnih>d,  UnTliig  htnm  UiforLiiC'd  of  Aucb  Ii.uij44'  and  I'UbtiTittkofi  by  W.  U,  VVnlton^ 

Mii^»ct5d  tlKTCflDf  iiiiitlclpLitfnMr  a  lifnt^tlt  from  mivh  tin  arruiigL-m^'nt,  uod  Ihut 

irtiiid  and  Waltii&k\v  lire  tbfn'by  e^toppril  from  iilk*t;iaK  «iifh  prodor-t^  to  bt" 

pmp*'  Tty  o  f  G  er »    1  j  -  W  u  I  to  n , 

It  Wnhi**U-y  A  t'o,.  Ikis  Itm  Judit'blUj  dHtdiiruU  IbjU  :i  ^ulr  (hid  ^J^'en  nistdt^  to 
LMntPul,  iirr  tb*"reby  fi«topp*^d   frnm   df-^nylnfif  aud  runtifiHiltit^  (Ftnrh  <«iLk\    'i*> 

4tL  ^  III.  *i7tK  i4  An.  SlU.  1^.^  Ui.  5iJ^:  +t>  AtJ.  Sm ,  I'i  L.  26fl.  I*;  T..  IfWl;  16  An.  WI; 
in.  Ifirt,  w:. 

r  i>%  Idt-tnri,;  fdiowi*  II  wilh  bnpu^Mdjlt'  to  ct>iiiply  \hith  tbo  dt^tnntii]  to  pi-odne<^, 
'  biiv  dut  not  nLuthoTl)S4.Mb«*  *«lifHfr»  Hdboitt  ord^T ot  I'ourt  and  bffori'  trial 
ililnlo|t|io^ltl(>u«to  dt^mand  the  rctam  of  the  propt^rty. 

5  plitintift  ean  not  both  r^i-ovcr  t!u'  propt-rty  und  fojli^rt  ibr  bond,  iii  An. 
;  2HAfi.  44J«;  m  An.  ti'i^i^ 


;  apixiion  of  the  court  was  delivered  by 

TKiNSf  J*    The  multi ramus  ittaties  raised  in  thie  caie  require  a 

il  *nd  cooclae  Btatement  in  chronological  order,  to  be  clearly 

•stood  and  properly  appreciated. 

tbe  2d  of  January,  18811,  the  plaintiff^  Learned,  obtained  an 
for  the  fteixupa  and  sale  of  the  defendant,  Walton's  Ashland 
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plantation,  with  its  improvements  and  appurtenances,  in  the  fo 
closure  of  a  special  mortgage  of  $8100 — the  act  stipulating  the  ;; 
de  non  alienando  and  a  waiver  of  the  benefit  of  appraisement. 

On  the  10th  of  January,  prior  to  the  issuance  of  the  writ, 
plaintiff  obtained  a  sequestration  of  certain  movable  effects,  wb 
were  immovable  by  destination,  and  formed  part  of  the  mortga] 
property,  though  some  of  it  had  been  removed  therefrom.  1 
proceeding  had  for  object  to  restore  and  maintain,  intact, 
property  which  was  affected  by  the  mortgage,  and  was  ancillary 
the  executory  proceedings — the  sequestration  only  being  intent 
to  aid  in  subjecting  the  movables  to  the  writ  of  seizure  and  sale. 

On  the  16th  of  January — likewise  prior  to  the  issuance  of  a  writ 
sale — Walton,  the  mortgagor,  enjoined  and  prohibited  the  she 
from  making  a  seizure  of  the  mortgaged  property,  on  the  groi 
that  the  creditor  had  giveq  him  an  extension  of  time,  and  his  act 
was  premature. 

On  the  23d  of  January  R.  M.  Walmsley  &  Co.  obtained  a  1 
order  of  seizure  and  sale  against  the  same  property  and  appur 
aances,  in  the  foreclosure  of  a  second  mortgage  of  some  $4000 ;  s 
on  the  29th  of  same  month  the  mortgagor,  Walton,  enjoined  on  1 
ground  that  the  debt  had  been  paid. 

The  sheriffs'  proces  verbal  recites  the  order  of  court  directinj 
separate  appraisement  of  the  personal  property,  and  the  postpo: 
ment  of  the  sale  thereof.  It  also  makes  special  mention  of  the  e 
having  been  made  of  the  crops  growing  on  and  attached  to  the  li 
at  the  time,  though  nothing  is  stated  with  reference  to  any  oi 
appurtenances  or  immovables  by  destinatiofi,  forming  a  part  of 
property  which  was  seized  and  sold. 

In  the  meanwhile  Learned  filed  an  answer  to  the  third  opposit 
of  Rosenthal,  affirming  the  pendency  and  full  force  of  his  execut 
proceedings,  and  his  right  to  have  sold,  under  his  writ  of  seizure ) 
sale,  all  of  the  immovables  by  destination,  which  are  claimed  by 
third  opponent,  averring  the  fraud  and  simulation  of  her  title 
Hame,  and  that  it  should  be  annulled  and  set  aside,  and  praying  ju 
ment  rejecting  her  demand  of  ownership,  decreeing  that  said  prop€ 
be  subjected  to  his  '^  mortgage  claim,  and  that  it  be  sold  to  pay 
satisfy  same." 

Whilst  these  proceedings  were  in  progress,  the  seizing  cred 
induced  the  sheriff,  as  a  matter  of  judicial  administration,  to  unc 
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ke  the  pitching  and  planting  of  a  crop  on  the  plantation  ^  though 
is  appears  to  have  heen  done  under  disadvantageouB  circumstance g, 
the  defendant,  Walton,  had  stripped  it  of  everything  which  in  any 
ly  served  for  the  labors  of  the  fami  and  it«  cultivation  immediately 
evious  to  its  seizure,  leaving  it  bare.  But  Learned  advanced  the 
icessary  means  to  put  farming  operations  in  progress ,  and  a  crop 
u  planted  6y  the  sheriff's  keepers^  and  it  was  well  advanced  when 
e  sale  was  made. 

In  this  condition  affairs  remained  until  October  following  the  date 
sale,  when  Walton,  defendant,  filed  an  extended  answer  to  the 
ird  opposition  of  Rosenthal,  and  made  a  reconventional  demand 
i  the  seizing  creditor.  Learned,  alleging  that  the  Jiale  of  the  land 
IS  null  and  void  for  various  causes. 

R.  M.  Walmsley  &  Co.  also  appeared  in  various  eapacitiea  and 
eadings,  and  so  did  other  parties. 

On  final  trial  the  judge  a  quo  rendered  judgment  in  these  eumu- 
ted  proceedings  as  follows,  viz : 

1.  Sustaining  plaintiff's  sequestration,  except  as  to  five  head  of 
Qch  cows,  eight  head  of  yearlings,  three  head  of  calves,  thirty  head 

hogs,  and  one  iron  safe,  as  to  which  it  was  dissolved,  they  not 
sing  considered  immovable  by  destination. 

2.  Sustaining  Mrs.  Rosenthal's  third  opposition  and  recognizing 
sr  ownership  of  those  items  of  property  only  as  to  which  the 
aintiff^s  sequestration  was  dissolved . 

3.  Maintaining  defendant,  Walton^ s,  reconventional  demand,  in  feto 
r  as  to  annul  the  sheriff's  sale  to  Learned  of  the  Ashland  planta- 
)n,  under  the  writ  of  sale. 

4.  Annulling  the  sale  of  William  G.  Walton  to  Mr^,  Rosenthal  of 
I  the  property  she  claimed,  except  that  above  mentioned^  and 
-rtain  cotton  seed,  corn  and  hog^^  and  dissolved  her  injunction 
^straining  the  enforcement  of  her  forthcoming  bond. 

From  this  judgment  plaintiff.  Learned,  and  third  opponent,  Hosen- 
lal,  alone  appeal ;  the  practical  effect  of  which  is  to  eliminate  all 
her  parties,  and  to  restrict  the  issues  for  our  determination  to  the 
•llowing,  viz :  first,  the  validity  of  the  sheriff's  sale  to  Learned ^ 
scond,  that  of  Mrs.  Rosenthal's  title  from  William  G.  Walton, 
Counsel  for  the  defendant,  George  L.  Walton,  anhjweied  the  upp^jal 
id  prayed  for  an  amendment  of  the  judgment  appealed  from  by 
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allowing  him  the  rent  demanded,  or  by  rejecting  this  demand  as 

non-suit. 

The  judge  a  quo  states,  in  the  judgment  pronounced  by  him,  th 

as  no  evidence  was  adduced  to  establish  this  claim,  and  counsel  f 

defendant  did  not  refer  to  it  in  his  argument,  it  has  not  been  con8i( 

ered ;  and  for  that  reason  we  do  not  regard  it  to  be  a  question  f 

our  consideration. 

I. 

Wat  the  sheriff's  sale  to  Learned  a  valid  one? 

The  grounds  assigned  by  Walton  for  its  nullity  are :  flnt,  that  tJ 
sale  was  made  without  an  ^praisement  having  been  made,  and  tb 
he  had  not  the  legal  right  to  make  a  waiver  of  the  benefit 
appraisment;  second,  because  the  creditor,  Learned,  had,  previo 
to  said  sale,  converted  his  proceedings  via  executvoa  into  proceedinj 
via  ordinaria,  whereby  the  seizure  of  the  mortgaged  property  w 
released,  and  the  sheriff  left  without  power  to  proceed  with  the  sal 

The  counsel  of  Learned  strenuously  insist  upon  the  application 
the  rule,  that  a  previous  tender  of  the  amount  of  the  purchase  prl 
should  have  been  made  by  Walton,  as  a  condition  precedent  to  tl 
institution  of  an  action  to  annul  the  sale.  39  A.  874,  Farquan  vs.  lie 

Without  making  any  departure  from  that  well-fixed  rule,  it 
sufficient  answer  to  say,  that  this  is  not  a  buU  in  the  ordinary  accej 
tation  of  that  term,  but  a  reconventional  demand,  which  is  inco 
porated  in  an  answer,  and  the  purchaser  of  the  property  is  tl 
plaintiff  in  the  writ  under  which  the  sale  was  made,  and  paid  no  ps 
of  the  price  in  cash,  as  his  mortgage  was  the  senior  one  in  rank, 
addition  to  this  the  judgment  revoking  the  sale  recogmized  his  moi 
gage  as  still  in  existence,  unimpaired. 

It  has  been  frequently  decided  by  this  court  that  a  danse  in  an  a 
of  mortgage  dispensing  with  appraisement  is  valid  in  law.  18  An.  6 
19  An.  89;  29  An.  210. 

The  second  ground  is  equally  untenable.  In  neither  the  petiti 
of  Learned  for  a  sequestration,  nor  in  his  answer  to  the  third  opp 
sition  of  Mrs.  Rosenthal,  is  there  any  prayer  for  judgment  in  jh 
sonam  against  the  debtor  and  mortgagor,  Geo.  L.  Walton,  on  t 
mortgage  notes.  The  sole  object  of  the  former  was,  as  we  » 
above,  to  recover  and  maintain  intact,  and  as  a  part  of  the  moi 
gage  property,  the  immovables  by  destination,  and  in  order  tl 
same  might  be  seized  and  sold  under  the  writ  of  seizure  and  sale. 
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When  Mrs.  Rosenthal  set  up  a  claim  of  ownership  to  the  identical 
property  which  was  sequestered,  it  was  perfectly  legitimate  and 
necessary  for  him  to  protect  his  right  to  subject  this  property  to 
eeiznre  and  sale,  under  the  writ  of  sale,  by  establishing  the  fraud  or 
simulation  of  her  title,  in  aid  of  his  previous  sequestration.  It  was 
her  claim  of  ownership  that  rendered  this  charge  an  essential  issue. 
Her  third  opposition  created  the  necessity  for  this  pleading.  The 
third  opposition  is  an  integral  part  of  the  sequestration  upon  which 
it  is  engrafted. 

These  are  ancillary  to  the  executory  proceedings  of  Learned,  and 
do  not,  in  any  wise,  impair  their  force  or  effect.  On  the  contrary 
they  are  in  aid  of  their  efficacy. 

Such  a  sequestration  was  recognized  in  Duncan  vs.  Wise,  38  An. 
75,  and  Mortgage  Co.  vs.  Ralston,  38  An.  595,  as  legal  and  proper. 

It  would  be  inconsistent  to  hold  at  the  same  time  that  such  an- 
cillary proceedings  had  the  effect  of  rendering  inefflcacioua.  such 
executory  proceedings. 

Between  the  time  of  the  filing  of  the  two  injunctions  Mrs.  Henri- 
etta Rosenthal  filed  a  third  opposition  in  the  executory  proceedings, 
claiming  the  ownership  of  the  mules,  cows,  calves,  yearlings,  hogs, 
wagons,  farming  implements,  etc.,  by  purchase  from  William  G.  Wal- 
ton, the  son  of  the  defendant ;  and  she  was  permitted  to  release  same 
from  the  sequestration  on  furnishing  a  bond  of  $2200. 

In  the  meanwhile  Walton  appealed  from  the  order  of  seizure  and 
sale  on  technical  grounds,  and,  in  this  court,  the  order  was  main- 
tained.   Learned  vs.  Walton,  41  An.  233. 

On  the  16th  of  April,  1889, 'the  two  injunctions  were  dissolved — no 
evidence  having  been  introduced  in  their  support — and  all  the  prop- 
erty seized  was  advertised  for  sale  on  the  18th  of  May  following,  it 
beiDg  described  in  the  advertisement  as  it  was  on  the  14th  of  Janu- 
ary, when  the  writ  of  seizure  and  sale  issued. 

The  third  opponent,  Mrs.  Rosenthal,  was  again  permitted  to 
release  the  whole  of  the  personal  effects  she  claimed  on  furnishing  a 
forthcoming  bond  for  $3750. 

As  the  sale  day  was  approaching,  the  sheriff  gave  the  third  oppo- 
nent a  notification  to  that  effect,  and  demanded  the  forthcoming  of 
the  property  bonded,  for  sale  on  that  day.  Failing  to  do  so,  she 
amended  her  third  opposition,  and  obtained  an  injunction  against  its 
sale  and  against  Learned' s  enforcement  of  the  forthcoming  bond,  and 
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obtained  an  order  for  its  separate  appraisement  and  sale.  In  this  th 
seizing  creditor,  Learned,  appears  to  have  acquiesced,  and,  as  Walto 
made  no  further  opposition,  the  naked  plantation  was  sent  to  sal 
on  the  date  specified,  and  the  mortgagee.  Learned,  became  the  pur 
chaser  at  the  price  of  $11,000. 

Mrs.  Rosenthal  being  a  stranger,  and  third  person  claiming  owner 
ship,  and  not  a  party  to  the  Walton  mortgage  and  notes,  it  is  apparcn 
that  no  personal  judgment  could  have  been  asked  or  rendered  agains 
her,  and  therefore  no  controversy  between  Learned  and  Mrs.Roeen 
thai  could,  in  any  way,  affect  Learned' s  executory  proceedings  agains 
Walton.     This  is  evident. 

It  is  only  when  the  creditor  and  defendant  in  an  injunction  suit  b; 
hi8  debtor,  answers  and  prays  personal  judgment  against  him  for  thi 
amount  of  his  mortgage  claim,  that  the  proceedings  via  execuHva  ari 
transformed  into  proceedings  via  ordi/naria.  Our  conclusion  is  tha 
this  part  of  the  judgment  appealed  from  is  erroneous,  and  tbi 
sheriff's  sale  was  improperly  annulled. 


II. 

The  validity  of  the  sale  of  William  G.  Walton  to  Mrs.  Rosentha 
depends  upon  whether  or  not  it  was  simulated  and  fraudulent.  Wbili 
it  is  true  that  all  the  things  which  the  owner  of  a  tract  of  land  ba 
placed  upon  it  for  its  service  and  improvement,  such  as  worklnj 
cattle,  implements  of  husbandry,  and  the  like,  are  immovable  b; 
destination  and  covered  by  a  pre-existing  mortgage  attaching  to  th 
realty,  yet  the  effect  of  the  mortgage  is  maintained  only  so  long  a 
the  condition  of  immovable  by  destination  continues. 

We  held  in  Weil  vs.  Lapeyr6,  38  An.  303,  that  *<asale  in  good  fait: 
by  the  owner"  of  such  immovables  by  destination,  < ^followed  b; 
actual  delivery  to  the  purchaser  ♦  ♦  ♦  does  liberate  the  thing 
thus  sold  from  the  effect  of  the  mortgage  to  which  they  had  bee: 
subjected,  etc." 

The  statement  of  facts  on  which  the  title  of  Mrs.  Rosenthf 
depends  is  as  follows,  viz : 

In  December  of  1887,  G.  L.  Walton,  the  defendant,  sold,  or  pur 
ported  to  sell,  to  his  son,  William  G.  Walton,  the  immovables  b 
destination,  in  satisfaction  of  an  alleged  claim  of  $2000  due  him  £ 
his  wages,  as  manager  of  the  ^^ Ashland"  plantation,  during  previot 
years.    For  the  year  1888  the  father  leased  the  plantation  to  his  soi 
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ostensibly  for  $3000,  and  the  latter  retained  the  movables  on  the 
place,  as  they  were  before. 

In  December,  1888,  the  son  removed  a  part  of  this  property  across 
the  river  into  the  State  of  Mississippi,  and  while  there,  negotiations 
were  opened  with  Mrs.  Rosenthal  (who  lived  on  a  plantation  in 
Louisiana  about  six  miles  from  Ashland) ,  and  in  consummation  of 
which,  it  is  claimed,  she  became  the  purchaser  for  the  stated  price 
of  $2600 ;  and  that  part  of  the  movables  remaining  on  Ashland  was 
at  once  removed  to  her  '^  Union  Point"  plantation;  and  the  portion 
that  was  transported  to  Mississippi  was  returned  to  that  place,  also. 

We  have  examined  the  evidence  with  care,  and  it  has  satisfied  us 
that  the  whole  transaction  was  a  sheer  simulation.  The  two  im- 
portant factors  in  riveting  this  conviction  on  our  minds  are,  first, 
that  while  the  third  opponent  claims  to  have  derived  title  from 
William  G.  Walton,  all  the  evidence,  and  particularly  the  corre- 
spondence, shows  that  George  L,  Walton,  the  mortgagor,  con- 
ducted the  negotiations  from  beginning  to  conclusion,  and  neither 
the  name  nor  pretensions  of  William  G.  Walton  are  therein  once 
adverted  to ;  and  second,  while  all  the  correspondence  points  to  the 
consideration  as  $1000  in  cash  and  six  and  eight  months'  notes  for 
the  balance,  the  parol  proof  shows  that  only  one  note  was  executed, 
and  it  found  its  way  into  a  bank  in  Mississippi  as  a  deposit  for  the 
account  of  G.  L.  Walton's  attorneys. 

It  thus  appears  that  not  only  was  G.  L.  .Walton  the  party  nego- 
tiating the  sale,  but  the  beneficiary  of  the  price. 

The  onu9  probandi  was  on  third  opponent  to  show  ownership ,  but 
her  own  letters  go  a  long  way  to  show  the  contrary;  and  other  testi- 
mony puts  the  fraudulent  simulation  of  her  title  beyond  doubt. 
These  demands  should  have  been  rejected  in  totOj  and  Learned' s 
sequestration  maintained  in  toto.  The  title  never  passed  to  Mrs. 
Rosenthal. 

III. 

Much  has  been  said  in  argument  and  brief  in  regard  to  a  large 
claim  of  over  $6000,  which  is  preferred  against  Walton,  defendant, 
on  account  of  the  cultivation  of  a  crop  on  the  mortgaged  premises 
prior  to  sale,  for  account  of  the  sheriff,  but  there  is  no  mention  of  it 
in  the  judgment  appealed  from,  and  the  question  of  its  allowance  vel 
«on  is  not  properly  before  us  now. 

We  think  there  is  no  longer  any  doubt  as  to  the  authority  of  a 
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sheriff  in  proper  cases  to  plant  a  crop  on  plantations  under  seiz 
In  Lockhart  vs.  Morey,  41  An.  1165,  we  said  on  this  subject: 

^^  A  vendor  seizing  a  plantation  securing  his  claim  has  a  rigli 
make  the  advances  necessary  for  the  working  of  the  place  whil 
the  sheriff's  custody,  and  to  oversee  it,  with  the  sheriflf's  cons 
In  both  cases  he  is  entitled  to  recover  the  amount  of  the  advai 
shown  to  have  been  made  and  to  recover  payment  for  his  service 

To  the  same  effect  is  Lambeth  vs.  Sheriff,  41  An.  749;  4  Soutl 
Reporter  681. 

Defendant's  recourse  is  by  a  proceeding  contradictorily  taken  i 
the  sheriff  by  rule,  as  outlined  in  the  Lambeth  case,  and  in  Whit 
Ironworks  Company  vs.  Reuss,  40  An.  121.  The  proceeding  woul 
in  the  nature  of  an  interlocutory  one,  forming  an  addendum  to 
final  judgment  rendered  in  the  case.  See  State  ex  rel.  Attoi 
General  vs.  Lazarus,  40  An.  856. 

The  crop  that  was  growing  and  formed  a  part  of  the  realty  at 
date  of  sale.  May  18,  necessarily  passed  with  the  land  to  the  ] 
chaser,  Learned.  The  debtor,  Walton,  did  not  undertake  to  pre^ 
its  sale,  or  to  require  of  it  a  separate  appraisement  and  sale,  so  i 
segregate  the  proceeds  of  one  from  the  other;  and  a  sale  in  g 
was  not  objected  to  by  him.  But  the  movables  which  Learned  cai 
to  be  placed  on  the  plantation  subsequent  to  the  seizure  were 
expressly  mentioned  in  either  the  advertisement  or  proces  verba 
sale. 

It  is  questionable  whether  they  formed  a  part  of  the  immova 
by  destination,  not  having  been  so  placed  by  the  ovmer  of  the  rej 
We  think  the  ends  of  justice  would  be  best  subserved  by  remit 
this  question  also  to  the  determination  of  the  court  a  qua  in  com 
tion  with  the  question  of  cost  of  cultivation  of  the  plantation 
other  coats. 

It  is  ordered  and  decreed  that  the  judgment  appealed  from 
reversed ;  and  it  is  now  ordered  and  decreed  that  the  sale  of  Ash] 
plantation,  to  R.  F.  Learned,  be  declared  legal  and  valid,  and  i 
the  sale  of  the  plantation  included  that  of  the  growing  crop.  H 
the  sale  from  William  G.  Walton  to  Mrs.  H.  Rosenthal  be  dech 
a  fraudulent  simulation  and  void;  and  plaintiff's  sequestra 
thereof  be  reinstated  and  sustained  in  toto.  That  third  oppone 
injunction,  restraining  the  plaintiff's  enforcement  of  the  forthcon 
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bond,  be  disBolved.    That  all  other  questions  be  dismissed  as  of  noh- 
soit,  with  the  rights  of  all  parties  fully  reserved. 

It  is  finally  ordered  and  decreed  that  the  defendant,  Geo.  L. 
Walton,  be  taxed  with  all  the  costs  of  the  main  demand  and  its 
incidents,  and  the  third  opponent  with  all  the  costs  of  the  third 
opposition  and  its  incidents;  and  that  third  opponent  and  defendant 
be  taxed  with  the  costs  of  appeal  ratably  and  proportionately  to 
their  respective  demands. 


On  Application  for  Rehearing. 

Watkins,  J.  Several  defects  in  our  opinion  are  suggested  and  in 
those  particulars  we  are  requested  to  amend  our  decree  or  grant  in- 
tervenor  and  third  opponent  a  rehearing. 

The  first  one  is  that  until  it  is  first  established  that  the  defendant, 
Walton,  is  indebted  to  the  plaintiff.  Learned,  in  some  fixed  amount, 
the  latter  has  no  right  to  contest  the  validity  of  the  sale  to  Mrs. 
Rosenthal.  This  is  true,  no  doubt,  as  a  general  proposition,  but  the 
principle  can  not  be  properly  invoked  here. 

The  plaintiff  held  a  mortgage  for  about  $8000  on  Walton's  planta- 
tion and  immovables  by  destination,  and  sought  to  foreclose  by  ex- 
ecutory proceedings.  Not  knowing  what  the  land  alone  would  sell 
for,  he  sought  by  sequestration  to  recover  the  immovables  by  desti- 
nation which  the  defendant  had  removed  from  the  mortgaged  prop- 
erty, when  he  was  met  by  Mrs.  Rosenthal's  third  opposition  and 
claim  of  ownership  of  the  removed  property.  During  its  pendency 
the  land  and  growing  crop  were  sent  to  sale  and  realized  $11,000,  bid 
by  the  plaintiff. 

It  is  the  present  contention  of  the  third  opponent  that  the  proceeds 
of  sale  of  the  land  are  more  than  sufi^cient  to  discharge  the  debt  with 
Interest,  attorney's  fees  and  all  costs,  and  that  there  will  be  no 
necessity  for  the  sale  of  the  movables  by  destination  or  the  collection 
of  the  forthcoming  bond ;  and  that  the  question  of  the  simulation  of 
the  sale  to  Mrs.  Rosenthal  should  be  deferred.  This  may  or  may  not 
be  so.  It  is  quite  impossible  for  us  to  decide  that  question  now.  A 
question  of  costs  was  non-suited  and  remanded  for  the  court  a  qua  to 
determine  on  rule.  When  it  shall  have  determined  the  question  of 
costs,  nothing  will  remain  to  be  done  but  to  cast  up  a  settlement  and 
30 
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aacertain  how  the  balance  stands,  for  or  against  defendant.  If  noth- 
ing remains  dne  no  further  proceeding  will  be  entertained  looking  to 
the  enforcement  of  the  forthcoraiog  bond  or  the  sale  of  the  movables 
by  destination. 

But  we  need  not  disturb  our  decree.  It  will  suffice  to  preser\^e 
the  status  quo  in  respect  to  both,  and  direct  that  no  further  proceed- 
ings be  taken  until  the  amount  of  costs  and  charges  is  determined: 
provided  the  property  be  restored  to  the  custody  of  the  sheriff  or 
otherwise  satis faet^^rfly  accounted  for* 

The  second  point  is  that  the  third  opponent  was  not  properly  put 
in  default,  no  order  of  court  having  been  granted  directing  her  lo 
return  the  property  for  sale ;  and  if  the  demand  made  by  the  sheriff 
was  Buffluientt  it  was,  under  the  cLrcum stances,  practically  imposffl* 
ble  for  him  to  have  returDed  it  by  the  day  of  sale.  We  do  not  under- 
Btand  that  a  forthcoming  bond  operates  an  absolute  release  of  prop* 
erty  from  seizure.  The  law  merely  extends  to  the  claimant  the  grace 
of  keeping  the  property  in  his  custody,  pending  thiixl  opposition  con- 
testing the  seizure 4  merely  to  economize  cost. 

The  only  e fleet  of  potting  the  claimant  in  default  is  to  make  the 
bond  exigible.  For  this  purpose  a  notification  by  the  sheriff  is  suffi- 
cient. An  order  of  court  was  unnecessary.  If ^  for  any  reason,  It 
is  out  of  the  claimant's  power  to  return  the  property  ou  the  day 
fixed  for  its  sale,  the  execution  of  the  bond  may  be  resorted  to, 
and  any  other  property  of  hers  seized  and  sold;  but  it  would  be  com* 
petent  for  her  at  any  time  before  sale  of  property  under  executioD 
on  the  bond  to  returo  the  property  bonded,  and  thus  abate  farther 
proceedings.  Th€  date  for  the  return  of  the  property  is  ordinarily 
fixed  in  the  bond,  and  must  be  rigorously  adhered  to  on  the  penalty 
of  proceedings  of  forfeiture  being  commenced  htstmiter;  subject^  afi 
we  have  just  stated,  to  the  claimant's  or  debtor's  subsequent  return 
of  the  property  releajaed. 

The  mortgage  creditor  was  entitled  to  sell  all  of  the  immoTables 
by  destination  under  his  order  of  seizure  and  salci  or  under  an  exe- 
cution on  the  forthcoming  bond.  We  have  recognized  his  rights  so 
to  proceed,  but  have  restrained  ail  further  proceedings  rnitil  the 
amount  of  cost  is  ascertained. 

In  the  instant  case  the  third  opponent's  contention  is  that  as  the 
property  in  question  was  on  Union  Point  plantation,  forty-eight 
miles  dist^int  from   the  sherifiTs  offleet  two  d^yn*  notification  wif 
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insufficient,  because  in  the  then  condition  of  the  roads  two  weeks^  time 
would  have  been  required  to  e£fect  a  delivery.  It  must  be  borne  in 
mind  that  third  opponent's  injunction  only  restrained  the  sheriff 
from  declaring  the  bond  forfeited.  Evidently  there  has  already  elapsed 
much  more  time  than  was  requisite  for  that  purpose,  and  our  decree 
dissolving  the  injunction  will  operate  a  forfeiture  by  judicial  decree 
if  the  property  has  not  been  surrendered.  But  if  the  released  prop- 
erty is  not  surrendered  the  creditor  can  proceed  on  the  bond.  One, 
or  both,  must  respond  to  the  balance  due  the  creditor  after  the  costs 
have  been  ascertained,  and  the  proceeds  of  sale  of  the  land  have 
been  first  applied  to  the  amount  of  the  principal,  interest  and  cost 
of  the  debt. 

The  third  point  suggested  is,  that  because  W.  G.  Walton  leased 
Ashland  plantation  for  the  year  1888,  with  the  knowledge  and  full 
acquiescence  of  Learned,  it  necessarily  follows  that  the  products 
raised  by  him  on  that  plantation  during  that  year  are  his,  and  his 
sale  thereof  to  Mrs.  Rosenthal  was  valid. 

In  this  we  think  third  opponent's  counsel  is  correct.  This  lease  is 
not  attacked  in  these  proceedings  by  Learned.  The  possession  of 
W.  G.  Walton  in  1888  is  substantiated  by  proof.  The  products 
raised  on  the  place  are  presumably  his  and  do  not  form  a  part  of  the 
mortgage  debtor  effects,  which  was  placed  on  the  mortgaged  prop- 
erty for  its  service  and  improvement;  and  hence  same  does  not  con- 
stitute any  part  of  the  immovables  by  destination.  It  ought  there- 
fore to  be  declared  not  subject  to  the  seizure  and  sale,  and  that 
plaintiil  has  no  right  of  action  against  it. 

In  this  respect  our  former  decree  should  be  amended.  It  was  not 
our  intention  to  impose  on  the  defendant  particularly,  or  on  any 
other  party,  the  duty  or  responsibility  of  obtaining  a  rule  for  the  as- 
certainment and  taxing  of  costs.  We  made  merely  a  suggestion. 
We  will  be  more  specific  and  embody  it  in  a  supplemental  decree. 

It  is  therefore  ordered  and  adjudged  that  our  decree  herein  previ- 
oosly  rendered  be  so  amended  as  to  declare  that  all  products  raised 
on  the  Ashland  plantation  in  1888  are  not  immovables  by  destina- 
tion, not  subject  to  plaintiff's  mortgage,  and  that  same  shall  be  re- 
leased to  the  third  opponent. 

It  is  further  and  finally  ordered  and  decreed  that  the  right  of  any 
and  all  parties  is  reserved  to  proceed  by  rule  against  proper  parties 
to  have  costs,  other  than  those  fixed  in  the  statutory  fee  bill,  taxed 


468 


SUPREME  COUET  OF  LOUISIANA. 


«! 


Sobool  Boiiit  ra,  Pnekwood  et  &\m. 


iM:!C?ording  to  law,  aud  that  during  the  pendency  of  the  proceedings  ho 
tax  co8t8,  all  further  proceedings  in  the  enforeement  of  the  forth- 
coming bond  or  tn  the  sale  of  the  property  bonded,  be  stayed,  that  in 
all  other  respects  our  former  decree  remain  undisturbed  and  that  a 
rehearing  be  refused. 


No.  10«53S. 

PAEisa  School  Boabd  of  Eabt  Feliciana  vb.  Geoboe  H*  Pack- 
wood  BT  ALS. 

Wbtsre  the  acts  And  propr'cdlnfr»  of  a  SchooJ  Roanl  iire  wftlilii  the  scopp  of  It* 
AiiThtjrUy,  and  tt  tms  i-xamliifci  tin*  stutemt'T*!  (ijilI  vouchers  of  it*i  trt?ii«mifr, 
und  MpprovtMl  tlit«  itame  and  ^raoU'd  n  dtiftiliarge,  Lbey  art*  c^onolusivr,  unl<*;s 
Kuid  upprovtil  itml  dlat'hurgu  wt*re  oHtainin!  on  falsi*  sitiitLMin'tit*  4Mid  rmmluleiit 
vtjuf.'Ufm, 

Tlii=i  butfleii  ol  proof  in  u  suit  to  rftt'ind  ii  Bettlrmi?nt  with  a  Pohool  lioiird  U*r  fratnl 
t^  on  the  |)ltilntfff. 

Althoui;ii  tlio  truuHurvr  of  tlie  S*ehool  Bonnl  itiiAy  bavu  ki^pt  hln  jKioka  lu  rni 
liTt!Kutiir  niMhttf  r,  yet.  If  tho  funds  In  IiIh  Imnd  were  iiccoimted  for,  tie  t*an  m»t 
be  huld  lldblu  b4.THiuso  til^  boak]$  are  apiuirfntly  dlfft^runc  fro?u  Ula  seltleuieQi 
witli  the  SeUool  noartl. 

APPEAL    from    the    Sixteenth    District    Court,    Pansh    of   East 
Feliciana*     B%tckner^  J. 

John  H.  Slone^  District  Attorney,  and  W.  R^  Rutland  for  Plaintiff 

and  Appellant, 

Kernan  <£'  Lapeock^  J.  0.  Kilhoutne,  T,  D.  Wall  and  Chttrl^  E.  Lea 
for  Defendants  and  Appellees, 


The  opinion  of  the  court  was  deHv€>red  by 

McEnery,  J,  This  ie  a  suit  by  the  School  Board  ot  the  Parish  ol 
East  Felicianai  againit  Qeo,  H.  Pack  wood,  cx-trensnrer  of  tht 
School  Board,  and  the  sureties  on  his  official  bond^  for  the  snm  oi 
$10,000  claimed  to  be  due  said  School  Board  by  the  defendant 

The  ease  was  tried  by  a  jury  and  there  was  a  verdict  and  judgmem 
thereon  in  favor  of  defendant,  from  which  the  School  Board  hai 
appealed, 

Tlie  defendant  w*as  the  treasurer  of  said  board  from  January,  18S4 
to  the  4th  day  of  September,  1888. 
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A  new  School  Board  was  appointed  in  1888,  and  the  books  of  the 
defendant  delivered  to  the  new  board ;  but  on  examination  of  these 
books,  the  new  board  conceived  the  idea  that  ^Packwood  had  not 
folly  and  faithfully  accounted  for  the  school  funds  in  his  custody  in 
his  quarterly  statement  with  the  old  board. 

In  substance,  the  petition  alleges  that  the  settlements  of  Packwood 
with  the  board  were  false  and  fraudulent,  based  on  false  statements ; 
and  that  said  board  received  the  same  in  error  and  in  error  granted 
a  discharge  to  said  Packwood. 

The  object  of  this  suit  is  to  rescind  the  settlement  made  between 
the  School  Board  and  its  treasurer  and  the  annulment  of  the  dis- 
charge granted  to  him. 

The  acts  and  proceedings  of  the  board  were  within  the  scope  of 
its  authority.  The  settlement  and  discharge  must  be  presumed  to  be 
correct  and  conclusive,  unless  the  same  were  obtained,  as  alleged  in 
the  petition,  through  false  and  fraudulent  statements  and  vouchers, 
and  accepted  by  the  board  through  error. 

The  burden  of  proof  is  on  the  plaintiff  to  prove  the  facts  which 
would  annul  the  settlement  and  discharge  made  with  the  School 
Board  by  the  defendant. 

On  the  trial,  there  was  a  total  absence  of  any  such  proof.  The 
defendant  therefore  might  have  rested  his  defence  on  this  failure  of 
the  plaintiff  board  to  show  the  fraud  alleged  in  the  petition. 

The  plaintiff,  it  seems,  relied  upon  the  entries  and  statements  in 
defendant's  books,  and  the  failure  of  the  School  Board  to  hold  reg- 
ular quarterly  meetings,  when  the  defendant  should  have  tendered 
Mb  quarterly  statements. 

The  books  may  have  been  irregular  in  their  arrangements,  and 
confused  in  their  statements  in  containing  summarized  instead  of 
itemized  accounts ;  and  the  School  Board  may  not  have  assembled 
as  often  as  duty  prompted;  yet  if  the  defendant  tendered  his 
quarterly  statements  when  the  board  met,  and  accounted  for  all 
funds  received  and  disbursed  by  him,  it  would  be  harsh  to  hold  him 
responsible  for  his  deflciency^in  book-keeping,  or  for  the  failure  of 
the  School  Board  to  meet  regularly  and  receive  and  examine  his 
statements. 

If  the  funds  in  his  hands  were  properly  administered  and  reached 
their  proper  destination,  he  is  entitled  to  credit  for  the  amounts 
legally  paid  out  by  him,  although  he  may  have  been  at  fault  in  the 
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exftct  and  proper  arrangement  of  hte  booke^  and  may  not  bave  made 

his  quarterly  statements  to  the  School  Board  at  the  time  appointed 
for  its  quarterly  meeting.     Simmons  &  Leroy  vs*  Boulit,  26  An,  277, 

It  ia  not  shown  by  the  record  that  defendant  received  any  greatei 
mxms  of  money  than  he  charged  himself  with^  in  hie  statements  made 
to  the  School  Board,  upon  which  his  several  discharges  were  granted. 
If  they  were  false  in  this  respect',  it  was  an  easy  matter  to  show  it, 
as  the  sources  for  revenue  for  school  purpoees  are  few,  and  the 
information  necessary  to  show  the  amount*  received  from  each 
source,  was  accessible. 

The  difibur^ement  of  the  land  reaches  only  a  few  objecta.  The 
main  one  is  for  the  payment  of  salaries  of  teachers^  and  the  others 
for  repairs  to  school  buildings,  salary  of  secretary  and  incidental  ex* 
penses,  amounting  in  the  aggregate  to  an  insignificant  sum,  when 
compared  to  the  amount  set  apart  for  the  payment  of  teachers. 

The  School  Board  employed  the  teachers  and  must  have  known 
the  number  of  teachers  to  whom  salaries  were  due  and  the  amount  ol 
such  salarieB.  It  is  its  duty  to  order  repairs  and  authorize  inci- 
dental expenses,  and  it  must  have  known,  whether  the  repairs  were 
done  and  the  incidental  expenses  incurred^  and  the  amonnt  due  foi 
each  item  of  expense  thus  authorized. 

It  is  not  probable  therefore,  in  such  matters,  embracing  such  few 
objects,  all  of  which  w*ere  within  the  knowledge  of  the  board,  that  li 
could  have  been  imposed  upon  without  culpable  negligence  on  iU 
own  part. 

There  is  no  allegation  in  the  petition j  nor  is  there  any  evidence  w 
the  record,  that  even  suggests  negligence  on  the  part  of  the  School 
Board. 

A  most  significant  fact  in  tMs  case  is,  that  there  is  not  a  teachei 
complaining  of  the  failure  to  receive  his  salary:  nor  is  there  any  om 
complaining  of  not  receiving  w*hat  was  due  him. 

At  various  times,  the  defendant  made  his  settlement  with  the  Schoo 
Board,  and  received  a  qnicius  for  each  settlement*  The  last  anc 
tlnal  settlement  was  made  on  July  7,  1S88. 

The  minutes  of  the  School  Board  say  of  this  settlement:  ^*Th< 
treasurer  submitted  his  reports  and  vouchers  to  date,  which,  together 
with  bis  books,  were  examined  and  found  correct,  with  a  balance  o 
$38,95  on  hand,  after  which  the  vouchers  were  burned  by  the  board.* 
The  previous  statements  to  the  board  by  the  defendant  were  lost  oj 
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destroyed.  They  were  in  the  custody  of  the  board.  A  summarized 
statement  of  each  settlement  was  forwarded  to  the  State  Superin- 
tendent of  Education. 

These  compared  in  amounts  with  the  settlement  with  the  School 
Board. 

All  the  members  of  the  School  Board  si^ed  the  last  and  final 
settlement  on  7th  July,  1888. 

W.  F.  Norse  worthy  was  the  president  of  the  board  during  defend- 
ant's official  connection  with  it.  He  was  certainly  competent  to 
examine  -and  credit  defendant's  accounts.  He  is  a  graduate  of 
Centenary  College,  and  was  at  one  time  a  professor  in  that  institu- 
tion. His  testimony  is  conclusive  as  to  the  settlements  made  by 
defendant  with  the  board.  It  shows  that  all  statements  and  vouchers 
were  carefully  and  critically  examined,  particularly  the  last  and 
final  settlement.  His  testimony  is  corroborated  by  other  members 
of  the  School  Board. 

There  are  some  minor  details  relating  to  clerical  errors  that  it 
wiU  not  be  necessary  to  discuss,  such  as  the  fee  received  by  D.  R. 
Rutland,  the  attorney  for  the  School  Board  in  this  suit,  which  figured 
in  the  amount  attempted  to  be  charged  to  the  defendant  and  which 
was  not  credited  to  him;  and  defendant's  error  in  his  statement  as  to 
an  amount  which  he  imagined  he  owed  the  School  Board,  and  which 
he  expressed  a  willingness  to  pay,  but  which,  on  investigation,  was 
found  still  to  be  in  the  State  school  fund,  and  was  not  paid  to 
defendant. 

The  evidence  convinces  us  that  the  defendant  honestly  and  faith- 
fully accounted  for  all  the  school  funds  received  by  him,  and  the 
quietus  granted  him  by  the  School  Board  was  given,  after  a  careful 
and  patient  examination  of  his  accounts  as  treasurer  of  said  board. 

Judgment  affirmed. 


No.  10,503. 
John  B.  Meybrs  bt  al.  vs.  Louis  Mathis  et  al. 

A  Mile  of  property  with  a  front  on  a  certain  street,  extending  between  certain  lines 
to  the  river,  without  guarantee  of  measurement,  conveys  batture  or  alluvion 
rights,  aa  effectually  as  if  the  land  had  been  sold  fronting  on  the  river,  between 
the  same  lines,  to  the  street  line. 

The  area  conTeyed  would  be  the  same  and  the  rights  transferred  and  acquired, 
identicaL  • 
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Kxprva^  mi'tillrtn  in  u  dt'«d,  wheu  tlie  |vroperty  fronts  on  the  rlror.  that  tlift  ? l|tl 
vltHHiT  urquires  tht*  batturcj  orultuvion  ng^lita. 

A  PPEAL  from  the  Civil  District  CoiiPt,  Pansh  of  Orleana. 

r\     Rightor,  X 


Min«e  *£*  Caftn  for  Plain tiflfs  and  Appellees. 


Henry  P.  Dart  for  D^sTenda&t^  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

BehmI'DEE,  C*  J.  This  is  a  suit  to  compel  the  defendants  to  com 
ply  with  an  adjudication  made  to  them  of  certain  real  estate  in  tbi 
city,  for|ll,7(M). 

The  defence  is,  that  the  title  offered,  describes  the  lota  aa  cairyin 
tlie  batture  privilege,  or  right  of  accretion,  when^  in  truth,  tit 
plaintiffs  have  no  right  thereto,  for  the  reason  that  titles  of  thei 
authors  to  them  make  no  conveyance  thereof. 

From  an  adverse  judgment^  the  defendants  appeal. 

The  property  adjudicated,  consisting  of  three  contiguous  lotdj  i 
described  as  situated  in  a  square  bounded  by  Jena,  Water  street 
Napoleon  avemie  and  the  MiBSiaylppi  river^  having  a  stated  front  oi 
Water  street,  and  extending  in  depth  to  the  waters  of  the  river,  to 
gether  with  all  rights  of  batture,  or  accretion,  whether  the  same  i 
now  foroied  or  hereafter  to  be  formed,  without  any  reservation  what 
soever. 

These  lots  were  sold  to  the  company  represented  by  the  plaintiffs 
under  the  same  description^  by  Widow  Seller,  as  universal  legatee  o 
her  husband.      • 

The  latter^s  title,  derived  from  the  MiUaudcns,  contains  a  deeciip^ 
tion  of  the  lots  as  bounded  by  Jena  and  Water  streets,  Napoleor 
avenue  and  the  Mississippi  river,  fronting  on  Water  street,  with  i 
stated  approximated  depth,  without  any  guarantee  aa  to  measure- 
ment« 

The  property  thus  sold  measured,  each  lot,  some  thirtj"  feet  f^ont, 
on  a  depth  of  a  little  more  than  three  hundred  feet. 
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Accretions  have  since  formed  successively  and  imperceptibly  to 
the  first  quantity  of  soil  by  which  the  river  water  line  was  distanced 
by  about  six  hundred  feet. 

The  right  of  the  Millaudons  to  the  batture  at  the  time  of  sale  is 
not  disputed. 

The  contention  is,  that  as  the  deeds  to  Seiler  are  reticent  as  to 
the  right  to  batture,  and  merely  mention  the  river  line  as  a  bound- 
ary, all  the  accretions  since  formed  have  not  enured  to  Seiler  and 
his  assigns.  In  other  words,  that  the  description  given  is  an  exclu- 
sion of  land  not  described. 

It  is  admitted  that  other  lots  above  the  avenue  fronting  on  the 
river  were  sold  at  the  same  auction  at  which  Seiler  bought,  to  various 
purchasers,  and  that  all  the  deeds,  except  Seller's,  contained  an 
express  mention  of  the  right  of  batture  being  sold. 

Jena  street  and  Napoleon  avenue  run  perpendicular  apparently  to 
the  river.  On  Water  street,  which  runs  parallel  with,  or  in  the 
same  sense  as  the  river,  the  levee  existed  at  the  time.  Since,  it  has 
been  removed  therefrom  and  built  nearer  the  river,  so  that  the  land 
in  controversy  lies  back  of  the  old  levee  to  the  river  water  line. 

The  only  question  presented  is :  Whether  the  title  made  to  SeUer 
carried  with  it  a  right  to  alluvion  soil  in  posse,  which  now  consti- 
tutes the  600  feet  mentioned. 

The  sale  was  by  metes  and  bounds,  as  concerned  the  front  and 
rear  lines. 

Had  the  titles  to  Seiler  described  the  lots  as  measuring  so  many 
feet  front  on  the  river,  between  Jena  street  [and  Napoleon  avenue, 
extending  in  depth  to  Water  street,  on  which  the  levee  stood,  there 
could  have  been  little  or  no  room  for  discussion ;  for  it  is  settled  be  - 
yond  the  possibility  of  a  doubt,  that  the  words  ^^  front  to  the  river, ^^ 
"/rente  ol  rio  "  convey  a  riparian  estate  and  that,  under  them,  the 
vendee  is  entitled  to  the  river  for  his  boundary.  6  M.  216;  18  L. 
259;  9  M.  666;  Cambre  vs.  Cohn,  8  N.  S.  696. 

The  ruling  in  the  last  mentioned  case,  invoked  by  the  defendants, 
itself  recognizes  the  correctness  of  the  doctrine.  In  expounding  the 
law,  the  court  said,  however,  that  it  is  **  not  applicable  to  a  sale 
made  of  a  certain  limited  part,  taken  from  a  whole  tract  of  land, 
when,  at  the  time  of  sale,  the  vendor  held  in  full  property  another 
part  between  that  sold  and  the  river." 

In  the  more  recent  case  of  Ferrifire  vs.  New  Orleans,  36  An.  309,  iU 
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waa  held  that  when  property  was  sold,  fronting  and  ending  on  the 
leeee  and  not  on  the  Hver^  the  Bale  eiTjbraced  all  th^  lights  of  property 
which  the  owner  had  in  the  premises,  up  to,  but  not  beyond  the 
levee,  and,  therefore,  that  the  vendor  had  not  conveyed  the  bat- 
tore  accretion  or  alluvion  right.  This  case  is  but  a  corollary  of  pre- 
vious ones* 

The  right  to  future  alluvia]  formations  is  a  vested  right  inherent  in 
the  property,  thus:  *'The  portion  added  is  not  considered  as  new 
land*  It  is  part  of  the  old^  which  acquii-es  the  same  qualitiea  and 
which  belongs  to  the  same  owner,  in  the  same  manner  as  the  inereajw 
by  the  growth  of  a  tree  makes  part  of  the  tree*"  8  N.  S.  567 1  18  L 
54;    13  A,  105. 

In  the  present  case,  the  sale  is  not  of  a  certain  limited  part,  tokev 
from  a  whole  tract  of  land,  and  the  vendors  at  the  time  of  sale  die 
not  hold  any  other  between  that  nold  and  the  river. 

The  sale  vcasfrom  the  levee  then  ir  exleteuee  on  Water  street  totht 
river,  and  included j  not  only  the  soil  actually  susceptible  of  poaseaslon 
but  be  aide »,  all  such  other  as  might  be  subsequently  formed  in  thf 
eouTBe  of  time,  labenlibus  annii,  or  in  addition,  as  an  increment,  t< 
that  conveyed. 

It  Is  to  be  observed  that  the  measurement  of  the  lateral  lines  is  doi 
t)3ted  and  determined  with  precision.  It  shows  that  it  was  notpos^ 
sible  to  do  otherwise,  precisely  because  the  probability  of  accretioni 
]vad  entered  Into  the  minds  of  both  vendor  and  purchaser.  He  net 
it  IS,  that  the  act  declares  that  the  sale  is  made  without  guarantee  aj 
to  measurement.  The  declaration  is  clearly  indicative  that  th< 
vendor  was  unwilling  to  be  bound  as  selling  a  certain  limited  par 
which  was  not  ascei'taiuable,  but  designed  to  sell  the  property  suci 
as  it  waa  and  might  thereafter  be  in  area. 

Such  being  the  ease,  what  cUfTerence  is  there  between  selling  fron 
to  tb^  river  with  a  depth  ejc tending  from  it  to  a  parallel  or  simila 
linCf  and  selling  front  on  such  line  with  a  depth  extending  from  it  t 
the  river? 

In  either  case  the  superficies  would  be  the  same  and  the  right«^  t 
the  battnre  alike* 

Under  no  conceivable  contingency  would  the  vendor  pretend  nc 
to  have  sold  the  whole  of  it,  and  claim  an  inch  of  ground  betwee 
the  river  and  the  street  and  the  latteral  lines ;  for  the  plain  reaso 
that  having  divested  himself  of  ail   title   to   the   land    comprise 
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between  the  front  and  rear  lines  and  the  &lde  limits^  he  could  not  be 

pcrmitt'ed  to  gaiuaay  and  repudiate  hm  acts  and  revendieate  what 
has  paased  by  his  free  volition  from  him  to  his  vendee  for  due  con- 
sideration, ^ 

There  is  no  force  in  the  contention  that,  because  at  the  time  of  the 
auction  sale,  at  which  Seller  acquired,  other  lota  were  sold  to  other 
purchasers^  with  the  batture  right  expresBly  mentioned  j  and  because 
iach  right  was  not  thus  mentioned  in  hia  deed*  he  did  not 
acqtiire  it. 

The  mention  of  the  battnre  right  as  conveyed  in  the  other  title 
W3i  surplusage.  The  omiesion  of  it  from  Seller's  title  is  innocuous. 
A*  the  property  &oJd  to  those  parties  extended  to  the  tiver^  as  it  did 
in  Seller's  act,  the  purchaser!i  would  have  acquired,  as  Seller  haa, 
without  such  mention. 

The  conclusion  ib,  therefore,  that  Seller  acquired  not  only  the  soil 
ineiwe  at  the  time  he  purchased,  but  also  the  right  of  the  battnre  or 
alluvion  soil,  susceptible  of  formation  in  futuro;  that  hia  rights 
passed  to  hia  widow  as  his  universal  legatee,  and  from  her  to  the 
company  now  represented  by  the  plaintiffs  as  commissioners  and  that 
the  title  o^ered  by  them  to  the  defendants  is  such  as  they  are  bound 
Co  accept. 

Judgment  affirmed. 


No.  10,£19. 
Succession  or  Joseph  Llitla* 

Tb*?fntlure  lo  (lie  a  tranpcrfpt  of  Hppeul  f*<.uisorittbly*tiii  n  regtiliirly  cihtHintnl  autl 
perlpcttd  u^pptaL,  la  equivtLLont  to  an  rtbftnaotimoiit  of  tht  sttuie  ivnd  wurruDi-* 
tilt;  ^IsiniEtsiil  ot  another  ^luilhir  appr.-al,  iNUtme^juutitl}  Dhtutnra. 

Tbb  fact  that  tlie  t>r[};ioHl  r^H^ortl  yi'n»  liiit  or  luijahild  la  uo  JuHtidc-iitiuD  for  mwh 

^^Eitpn>p^  abow LaiTi  the  appt-^ll ant  eoiiLd  have  uppllmj  for  arul  obtalnciJ   itu  ex- 

knilon  of  time,  vblch  was  not  done. 
Tbq  DiQiftijof,  itnpiEeH  ixogU^ent;e  nnd  fault  va  tUc  pLirt  of  uppeUant  and  fm  abun- 

donmuntof  the  flrat  nppoalt  whiuh  aiithnHjscs  the  ur^miars^al  nf  tlip  eeennd  ont% 

APPEAL  from  the  CiTil  District  Court  for  the  PariBh  of  OrleauB, 
Rightor,  /, 

IF'  8.  Benedict  for  the  Appellant, 


in 
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StiCMMUSlon  of  Josepti  LluItL, 


A*  L.  Tisaot  and  Henry  P.  DaH  for  the  Appellee. 


On  MotiOxV  to  Disiaisa, 

The  opmion  of  the  court  was  delivered  by 

Behmudez,  C.  J.  The  motion  charges  that  the  appeal  wae  takei 
aft'era  previous  one  had  been  obtained  ^  perfected  and  abandoned. 

It  appears  that  a  devolutive  appeal  was  asked  on  December  a 
1880,  returnable  on  the  third  Monday  of  the  same  month,  and  tli 
^>ond  required  was  furnished ;  that  the  transcript  of  appeal  was  ii<] 
filed  within  the  legal  delay ;  that,  after  the  return  day  had  gone  b\ 
the  same  party  sought  and  obtained  another  like  appeal  on  Januar 
6,  1890,  returnable  on  the  third  Monday  of  the  same  mouth,  and  tba 
the  proper  bond  was  executed. 

Under  this  last  appeal^  the  transcript  was  filed  here,  an  Jannar 
11,  1890. 

The  appellant  claims  that  the  motion  should  not  prevail  an 
avers  that,  under  the  first  appeal,  the  transcript  was  not  filed  her< 
because  the  ori^nal  records  needed  for  transcription^  could  not  b 
found  in  the  clerk's  office  below;  that  the  fact  is,  that,  during  th 
time,  when  it  could  have  been  copied^  it  was  in  the  office  of  one  < 
the  counsel  for  appellee,  unknowingly,  who  apologized  for  its  havin 
then  been  in  his  office,  and  offered  a  waiver,  which  afterward  ws 
declined. 

On  the  other  hand,  counsel  for  appellee  denies  having  given  an 
consent  in  the  premises. 

Affidavits  and  counter-affidavits  from  the  clerk  and  the  lawyers  i 
the  case  have  been  submitted. 

We  ought  not  perhaps  to  have  examined  them,  but,  after  doii 
so,  we  are  unable  to  infer  from  them  any  justification  of  appe 
lant^B  course,  particularly  as  there  existed  a  plain  and  adequate r 613^ 
edy  at  hand. 

If  the  transcript,  after  the  first  appeal,  was  not  ready  for  filir 
here  on  the  return  day,  the  appellant  ought  to  have  made  in  th 
court  a  showing  of  the  loss  or  mislaying  of  the  onginal  papers,  ar 
an  extension  of  time  would  have  been  allowed.      This  was  not  don 

The  omission  implies  negligence  on  the  part  of  the  appellant  at 
an  abandonment  by  her  of  the  first  appeal,  which  warranta  the  dij 
missal  of  the  second  one* 

Appeal  dismissed. 
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No.  10,543. 

Daniel  Candiff  et  al.  vs.  Louisville,  New  Orleans  &  Texas 
Railway  Company. 

1.  A  brakeman  employed  on  a  freight  train  in  charge  of  a  conductor  has  no 
Implied  aatbority  to  bind  the  company  by  a  contract  of  passage,  and  his  per- 
mission to  a  person  to  ride  does  not  make  such  person  a  passenger. 

2.  If  it  be  true,  as  stated  by  plaintiff's  witness,  that  defendant's  conductor,  on 
discovering  that  a  car  had  been  broken  open,  believing  that  it  had  been  done 
by  a  certain  person,  coolly  walked  up  to  such  person  as  he  was  standing 
quietly  at  a  station,  saying  and  doing  nothing,  and  shot  him  down  without  a 
word,  such  an  act  would  be  a  murder  entirely  beyond  the  scope  of  any  employ- 
ment or  function  of  the  conductor,  for  which  the  company  could  not  be  held 
responsible. 

3L  If,  on  the  other  hand,  the  conductor's  statement  be  true,  that  the  person  shot 
was  detected  in  having  broken  open  one  of  the  cars  In  the  night  time,  and 
when  discovered  jumped  out  of  the  car  and  ran,  and  refused  to  stop  when 
halted,  and  was  thereupon  llred  at  and  shot  by  an  employ^  of  the  train,  in  such 
case  tbe  criminal's  Joint  and  contributing  fault  would  bar  his  recovery  In  a 
civil  action  for  damages. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

Branch  K.  Miller  for  Plaintiffs  and  Appellees: 
One  who  goes  upon  a  freight  train  for  transportation,  with  the  permission  of  the 

brakeman,  to  whom  he  pays  a  sum  received  as  fare,  and  by  whom  he  is  induced 

to  believe  he  is  a  passenger,  is  a  passenger,  as  regards  the  railway  company. 

38  An.  115;  4  Am.  and  Eng.  R.  R.  Gases,  589. 
Tbeconductorof  a  freight  train  represents  the  railway,  which  Is  responsible  for 

bis  negligent  or  wilful  acts  within  the  scope  of  his  employment.   37  An.  €32, 654; 

38  An.  1019;  112  U.  8.  377. 
A  master  is  responsible  for  the  wilful  as  well  as  the  negligent  acts  of  his  servant, 

if  done  within  the  scope  of  his  employment,  or  under  color  thereof.    40  An.  91; 

34  Am.  and  Eng.  K,  R.  Cases,  316,  281;   46  N.  Y.  23;    12  Hun.  (N.  Y.)  4.36;    12  Allen 

(Mass.)  49;  104  Mass.  117;  38  Ind.  125;  65  Mo.  212;   21  Ohio  St.  518;   3  Hun.  (N.  Y.) 

329;  63  lU.  151;  Patterson's  Railway  Accident  Law,  Sees.  109,  111,  118;  36  Wis.  657; 

m  111.  54«;  60  Ga.  281;  13  Federal  Rep.  116;   15  Am.  and  Eng.  R.  R.  Oases,  142;  4 

Am.  and  Kng.  R.  R.  Cases,  537;  28  Am.  and  Kng.  R.  R.  Cases,  456;  Wood  on  Master 

and  Servant,  page  567,  Sec.  307,  pages  552,  553;  Wharton  on  Negligence,  Sees.  157, 

156, 160;  Bishop's  Non -Contract  Liability,  Sees.  608,  609. 
A  railway  company  is  responsible  for  the  tort  of  one,  incited  and  encouraged  to  its 

commission  by  a  conductor  of  the  company  within  the  scope  of  his  duty.    1 

Balden  (Conn.)  571;  1  Hun.  (N.  Y.)  52;  39  La.  An.  1030. 


Farrar,  Jonas  &  Kruttscknitt  for  Defendant  and  Appellant: 

A. 

Even  if  the  facts  stated  by  plaintiffs  on  page  3  of  their  brief  were  correctly  stated, 

plaintiffs  would  not  bo  entitled  to  recover  for  the  reasons  following,  to- wit: 
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according  to  law,  and  that  during  the  pendency  of  the  proceedlDg 
tax  coBta,  all  futrtlier  proceedings  in  the  enforcement  of  the  fo: 
coming  bond  or  in  the  eale  of  the  property  bonded,  be  stayed,  thi 
all  other  respects  our  former  decree  remain  undisturbed  and  th 

rehearing  be  refused. 


Ko,  10,533, 
Parihb  School  Board  of  EAffr  Feliciana  vs.  Geobcib  H.  Fa 

WOOD   ET    ALEi. 

Wberpilie  acts  mid  pFcwt'edln^et  of  u  School  lUmnl  itre  wltlilu  the  wopc*  c 
autbcirity.  and  it  hui»  i.'^Eumlaed  tbt^  iitnti'mont  und  vouctmi'^  of  its  treus 
mid  approved  thtt  i^Hm**  and  j^i'iinUnl  u  di^clmrup*  tliey  lire  com'lujjjvi'*  uj 
sttld  iippmval  Htid  dt^fhurgt^  wi^rt-  oUttilinjd  on  faUu  stuttimrnM'  uad  frimdi 
voiH'hrrH* 

Tlie  bunlvn  of  prixtf  \n  ii  sjuIl  to  ry«i^»d  Jk  aetttemetit  wUli  a  ^idinol  noard  Cor  f 
la  uji  iliQ  pliilntlff, 

ALibfiu^U  liiQ  treasurer  of  tlio  i^ebool  Hoard  may  bavtj  kept  lilii  books  I 
trrvKtilar  iiiunnMr,  yet.  If  the  fuudsi  in  Ids  Imnd  \ver»*  accom»ted  for*  liv  cat 
be  hidd  Uiihlii  tjircuube  bin  book«  jiro  uppar«;ntly  dr(ft;r«tit  frunj  bid  s^eltlei 
with  tli6  School  Eoitrd. 

APPEAL    from    the    Blxteenth    District    Court,    Parish    of   ] 
Fehciaiia,     Bt/cA;n4?r,  J. 

John  H.  Stone  J  District  Attorney,  and  W.  R.  Rutland  for  Plai 

and  Appellant. 


Keman  d&  La^fcock^  J,  0,  KUboame,  T:  D.  Wall  and  Charles  B. 

for  Defendants  and  Appellees. 


The  opinion  of  the  court  waa  deiivered  bj^ 

McEnuby,  J,  This  is  a  suit  by  the  School  Board  of  the  Farii 
East  Feliciana,  against  Geo.  H.  Packwood,  ex- treasurer  of 
School  Board,  ami  the  sureties  on  his  official  bond,  for  the  sun 
$10,000  claimed  to  be  due  said  School  Board  by  the  defendant* 

The  case  was  tried  by  a  jury  and  there  was  a  verdict  and  judgi] 
thereon  in  favor  of  defendant,  from  which  the  School  Board 
appealed. 

The  defendant  was  the  treasurer  of  said  board  from  January,  1 
to  the  4th  day  of  September,  18S8. 
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A  new  School  Board  was  appointed  in  1888,  and  the  books  of  the 
defendant  delivered  to  the  new  board ;  but  on  examination  of  these 
books,  the  new  board  conceived  the  idea  that  ^Packwood  had  not 
folly  and  faithfnlly  accounted  for  the  school  funds  in  his  custody  in 
his  quarterly  statement  with  the  old  board. 

In  substance,  the  petition  alleges  that  the  settlements  of  Packwood 
with  the  board  were  false  and  fraudulent,  based  on  false  statements ; 
and  that  said  board  received  the  same  in  error  and  in  error  granted 
a  discharge  to  said  Packwood. 

The  object  of  this  suit  is  to  rescind  the  settlement  made  between 
the  School  Board  and  its  treasurer  and  the  annulment  of  the  dis- 
charge granted  to  him. 

The  acts  and  proceedings  of  the  board  were  within  the  scope  of 
its  authority.  The  settlement  and  discharge  must  be  presumed  to  be 
correct  and  conclusive,  unless  the  same  were  obtained,  as  alleged  in 
the  petition,  through  false  and  fraudulent  statements  and  vouchers, 
and  accepted  by  the  board  through  error. 

The  burden  of  proof  is  on  the  plaintiff  to  prove  the  facts  which 
would  annul  the  settlement  and  discharge  made  with  the  School 
Board  by  the  defendant. 

On  the  trial,  there  was  a  total  absence  of  any  such  proof.  The 
defendant  therefore  might  have  rested  his  defence  on  this  failure  of 
the  plaintiff  board  to  show  the  fraud  alleged  in  the  petition. 

The  plaintiff,  it  seems,  relied  upon  the  entries  and  statements  in 
defendant's  books,  and  the  failure  of  the  School  Board  to  hold  reg- 
ular quarterly  meetings,  when  the  defendant  should  have  tendered 
his  quarterly  statements. 

The  books  may  have  been  irregular  in  their  arrangements,  and 
confused  in  their  statements  in  containing  summarized  instead  of 
itemized  accounts ;  and  the  School  Board  may  not  have  assembled 
as  often  as  duty  prompted;  yet  if  the  defendant  tendered  his 
quarterly  statements  when  the  board  met,  and  accounted  for  all 
fnnds  received  and  disbursed  by  him,  it  would  be  harsh  to  hold  him 
responsible  for  his  deficiency^in  book-keeping,  or  for  the  failure  of 
the  School  Board  to  meet  regularly  and  receive  and  examine  his 
statements. 

If  the  funds  in  his  hands  were  properly  administered  and  reached 
their  proper  destination,  he  is  entitled  to  credit  for  the  amounts 
legally  paid  out  by  him,  although  he  may  have  been  at  fault  in  the 
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on  the  ea^r  until  jntt  before  the  train  stopped  at  LaPlace  Sta^ 
when  he  diseovered  them  Btanding  on  the  draw -heads  between 
earSj  and  that,  at  LaPlace,  he  ordered  them  off  the  train^  and 
posed  they  had  left. 

The  conductor  says  that  when  the  train  was  stopping  at  Bnnu 
as  he  walked  along,  he  beard  talking  in  one  of  the  box  caret ;  i 
anticipating  trouble^  he  stepped  Into  the  station  agent^s  office 
borrowed  a  pistol  for  self -protection;  that  he  then  walked  t< 
car  and  discovered  that  it  had  been  broken  open  by  cutting  the 
and  knocking  off  the  cleat,  and  that  some  persons  had  been  ii 
ear ;  that  it  was  night  and  he  could  not  see  the  persons ;  that  a 
that  time  one  of  the  brake  men  came  up;  that  then  two 
jumped  out  of  the  car  and  started  to  run ;  that  he  told  them  to 
and  they  did  not  stop ;  and  that  then  the  brakeman  flred  and 
one  of  them,  who  proyed  to  be  Candiff, 

Whether  we  accept  the  version  of  Esteve  or  that  of  the  condw 
it  Ib  plain  that  the  railway  company  can  not  be  held  liable* 

We  have  already  said  that  the  relation  of  carrier  and  passe 
did  not  esist,  and  defendant's  liability  vet  non  is  governed  by 
law  of  master  and  servant, 

If  Esteve'fl  version  be  true,  the  shooting  of  Candiff  waa  ae  c 
blooded  a  murder  as  Waa  ever  committed.  It  presente  the  condu 
ai  coolly  walking  up  to  a  man  standing  quietly,  doing  and  sa 
nothing,  and  shooting  him  down  without  a  word.  No  stretch  ol 
doctrine  that  masters  are  responsible  even  for  the  torte  of  their 
vants  when  done  within  the  scope  of  their  employment  and  in 
exercise  of  the  fund  ions  in  which  they  are  employed,  can  maJ 
cover  such  an  act  as  this. 

Admitting  that  the  conductor  is  charged  with  the  duty  of  pro 
ing  the  ears  and  contents  conHded  t-o  hie  care,  and  that  acts  do 
execntiou  of  auch  charge  are  withiu  the  scope  of  hla  employr 
and  admitting  that  be  supposed  Ca^ndiff  had  broken  Into  the  ear 
shot  him  for  that  reason,  In  what  manner  was  such  shootiiigf,  \ 
such  circumstances,  necessary  or  conducive  to  the  protection  n 
property? 

If ,  on  the  other  hand^  we  accept  the  conductor's  version,  we 
the  ease  of  a  man  detected  in  the  crime  of  breaking  open  a  * 
the    night-time,   who   attempts  to  escape  by  running  away^ 
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whea  ordered  to  stop  by  parties  in  charge  of  the  property,  refases  to 
do  so,  and  who  is  then  shot  by  one  of  said  parties. 

It  Lb  not  necessary  to  justify  the  act  of  the  brakeman  or  to  decide 
whether  or  not  it  was  within  the  scope  of  his  enip]o3mient,  in  such 
manner  aa  to  make  the  company  responsible.  It  is  very  clear  that, 
in  gnch  a  tranBaction^  the  party  detected  in  the  commission  of  a 
crime,  and  shot  while  attempting  to  escape  arrest,  would  be  in  a 
case  of  such  contributory  fault  that  the  law  would  afford  him  no 
rtUef  in  a  civil  action  for  damages. 

Counsel  for  defendant  suggests  the  very  apt  analogy  of  a  night 
watchman  employed  to  guard  a  house.  He  detects  burglars  in  the 
houBe,  who  attempt  to  escape,  and  on  their  failing  to  halt  when 
called  to  do  so,  he  shoots  one  of  them.  Could  the  burglar  shot  be 
Ustetied  to  in  an  action  of  damages? 

On  the  other  hand,  if  the  watchman  had  discovered  that  a  burglary 
bad  been  committed,  and,  some  time  afterward,  seeing  two  persons 
standing  quietly  in  the  street,  whom  he  supposed  to  be  the  burglars, 
be  walks  up  to  them  and  shoots  one  of  them  without  a  word,  who 
proves  to  be  innocent,  would  his  employer  be  liable? 

These  questions  seem  to  us  to  answer  themselves. 

It  is,  therefore,  adjudged  and  decreed,  that  the  verdict  and  judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there  be  now 
jQd^ment  in  favor  of  defendant,  rejecting  the  demands  of  the  plaintiffs 
at  their  costs  in  both  courts. 
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No.    10,616.  5^1407,' 

Mes.  Dobothea  Bkuhn, Widow,  etc.,  vs.  Firemen's  Building  As-  leiis  372 

*  '  '  ell5  4231 

80CIATI0N.  :J7-^J[ 

119     7ni 
I*    Act  Xi>.  25  of  IS78  aathoHxes  the  sale  of  property  held  In  indiTlsion  between  _| 

minora  nnd  othcra,  at  private  sale,  on  compliance  with  the  requirements  there- 
in contained,  and  Hanctloos  the  title  passed  to  purchasers  under  such  sales. 

3,  The  proceudinffs  In  this  case  comply  fully  with  the  requirements  of  the  act 
und  Ibe  title  is  approTtjd* 

I.  Willie  It  ts  ne<'eB6ftry  that  the  proceeding  should  be  conducted  contradictorily 
wLth  tho  tutrli  of  thu  mlJtors»  when  it  appears  that  she  participated  therein, 
and  approved  the  aanie,  failure  to  cite  her  will  be  cured. 

APPEAlifrom  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


i 


4m  SUPREME  COURT  OP  LOUISIANA, 

Bmhn  TB,  Bu tiding  ABi^Djatton. 


Frank  Zengel  for  Plain  tiff  and  Appellee^ 


Henry  J.  Dart  for  Defendant  and  Appellant : 

U  wttB  not  Intended  by  Act  25  of  1S78  (aroencltttofy  of  Ac-t  IM  of  1869,  ReT.  Stftt,, 

See.  2067)  Co  aboLlah  uU  the  rules  tind  safeguards  pferioaaly  thrown  arooad  tbe 

partition  and  sale  of  n^lnora'  prop^erty* 

It  is  tht*  evidtjnt  intontit^n  of  this  stiitnto  to  provide  sfngly  f<jr  the  partirlon  of 

such  property  by  priviUe  sale  In  execution  of  li  judi^mctit  of  partitioQ— tho 

majQner  of  e2ecutli;ig  the  Judgment  la  changed,  and  not  the  method  by  which 

ihG  judgment  Is  obtained. 

To  validly  alienate  a  tninor'n  intereat,  the  partition   proeeedlnge  mngt  be  eon- 

ducted  as  provided  In  C.  0.  128H,  H  *fq.,'  but  the  expenst*  of  a  public  sale  may  be 

avoided  when  a  fainlly  moisting  recommends  Ihe  eitecntlon  of  the  jud^meni  by 

private  sule  of  the  eomuion  property. 


The  Opinion  of  the  conrt  waa  delivered  by 

Fentjer,  J.  Plaintiff,  having  sold  to  defendant  certain  property, 
takea  this  proeeediog  to  compel  defendant  to  accept  the  title  ten- 
dered and  to  comply  with  the  terms  of  sale. 

Defendant^  admitting  the  sale  and  his  willingness  to  execute  the 
same  on  receiving  a  good  title  ^  objects  to  the  title  tendered  on  the 
ground  that  plaintiff  acquired  under  a  sale  for  partition  made  in  the 
matter  of  the  eucceasion  of  Charles  Hickey,  m  which  minorH  were 
interested,  and  which  proceedings  were  void  because  there  was  no 
citation  to  the  minors  and  because  they  did  not,  in  other  respects^ 
conform  to  the  requirements  of  law* 

The  sale,  under  which  plaintiff  acquired,  wae  made  in  virtue  of 
Act  No.  25  of  1878,  which  provides: 

**  When  two  or  more  persons,  some  or  all  of  whom  are  minors, 
hold  property  in  common,  and  it  is  the  wiflh  of  any  one  of  them,  or, 
if  a  minor  represented  by  his  tutor  or  tutrix,  to  effect  a  partition  on 
the  advice  of  a  family  meeting,  doly  convened  according  to  law^  to 
represent  the  minor  or  minors,  said  property  may  be  sold  at  private 
sale  for  its  appraised  value,  Baid  appraisement  and  the  terms  of  said 
sale  to  be  fixed  by  the  family  meeting,  and  said  proceedings  to  be 
homologated  by  the  judge  of  probates  of  the  parish  in  which  aaid 
minor  resides.** 

The  property  in  controversy  was  inherited  from  Charles  Hickey 
by  his  three  minor  children,  and  was  under  the  administration  of 
their  mother  and  natural  tutrix « 
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One  of  the  children,  arriving  at  the  age  of  majority,  presented  a 
petition  to  the  conrt,  under  whose  authority  the  tutrix  was  adminis- 
tering, complying,  in  all  respects,  with  the  aboye  act,  and  praying 
for  the  calling  of  a  family  meeting  in  behalf  of  the  minor  co-heirs, 
to  advise  whether  or  not  the  property  should  be  sold  at  private  sale 
and  to  fix  its  appraisement  and  the  terms  of  sale. 

The  family  meeting  wap  ordered  and  duly  held,  and,  with  the  con- 
cuirence  of  the  under  tutor,  advised  in  favor  of  the  private  sale  and 
fixed  the  appraisement  and  terms. 

The  tutrix  of  the  minors  and  the  major  heir  united  in  a  petition 
to  the  court  presenting  the  proces  verbal  of  the  family  meeting  and 
praying  for  its  homologation  and  for  the  appropriate  order  of  sale. 
The  court  granted  its  order  accordingly ;  and,  in  pursuance  thereof, 
the  tutrix  and  the  major  heir  sold  the  property  to  plaintiff  herein  for 
a  price  exceeding  the  appraisement,  which  she  duly  paid,  and  received 
the  title. 

If  Act  25  of  1878,  above  quoted,  means  an3rthing,  it  certainly  au- 
thorizes the  sale  of  property,  in  which  minors  are  interested  in  indi- 
▼ision,  in  the  manner  here  pursued,  and  sanctions  the  title  passed 
to  the  purchaser  by  such  a  sale. 

We  fail  to  discover  any  requirement  of  the  act  which  has  not  been 
literally  complied  with.  The  act  does  not  expressly  require  citation 
of  the  minors  through  their  tutrix,  but,  doubtless,  the  necessity  of 
making  the  tutrix  a  party  is  fully  implied. 

In  this  case,  however,  the  participation  of  the  tutrix  is  estab- 
hshed  by  the  fact  that  she  joined  in  the  prayer  for  the  homologation 
of  the  proceedings  of  the  family  meeting  and  for  the  order  of  sale, 
and  joined  in  the  act  of  sale. 

As  we  said  in  Durruty's  case,  recently  decided,  the  purchaser,  who 
has  paid  the  price  under  such  a  sale,  is  not  concerned  with  further 
proceedings  in  partition  of  the  price  between  those  interested 
therein. 

We  think  the  title  tendered  is  good. 

Judgment  affirmed. 


No.  10,637. 
The  State  of  Louisiana  vs.  Henby  Heidenhain. 


42 


H  i^- 


60  12081 
43    4831 

The  ordinance  adopted  by  the  Council  of  the  City  of  New  Orleans,  prohibiting     •I1ZJZP| 
•moking  In  the  street  cars,  Is  constitational  and  valid. 
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Tlip  police  power  flelc7|^ated  to  tUe  cUy  in  6o<?.  7  of  tbe  i^liiLrter  gives  unple  imth 
ity  fur  the  tmnetment  of  thi2  ordinance. 

There  Is  iinicli  discretion  li?ft  to  &  touniclpiil  eorporation  It)  clHermSninjr  \i'hn.t 
Diii!*iinc^,  find  the  vxenM^e  of  tJita  dlseretlon  will  not  be  Juilicially  iuterfe 
with  liiitnfig  the  ourputaUon  Imsi  Fieirii  manifestly  unrcJ^OQable  and  opprffi^l 
tnVHiied  prlTate  rlKht$i  Jind  trMiiHcondid  the  liuthorltj  granted  to  It* 

To  dfitertDinu  what  is  a  uui»aiice  la  a  question  of  fiLCt* 

The  City  Couneil  of  ?iew  OrleaiiB,  to  a  eertairt  extent.  Is  veatcd  with  le^lelal 
nuthorlty,  ikna  Jt  ia  vested  with  that  diaeretkin  wlthlti  Itb  nutbority  eonituoi 
nil  ieglsltttlTe  bodies.  WitUhi  the  eierriite  of  this  legiaJiitiTu  dlseretioo  it 
authority  to  determine  what  \»  ii  oui  saucer  And  to  pass  the  necessary  ordinal] 
to  ftuppre&B  it, 

A  PPEAL  from  the  First  Recorder's  Cotut  for  the  PariBh  of  Orlea 

ii     Murphy  J  J. 


T.  MeC.  Hyman^  Assietant  City  Attomeyj  and  CaHefmi  Huni^  C 
Attorney,  for  Plaintiff  and  Appellee : 

The  right  eiiats  lo  tbe  Council  of  the  umnlctpul  eorporntlon  to  detenu itie  whai 
\tH  nature  and  u»e«  it  deems  a  nulsuneo,  and  to  dlre<;t  its  dleieoTitlnuAnee  uu 
the  penaiUee  whleh  it  is,  by  leglslatiTe  authorlly,  empowerM  to  Impose 
Inflict 

An  ordlna&ce  to  Bnppress  the  nniaanee  of  amoking  In  tbe  eonflt»ed  epace  of  a  ,Ht] 
oaj;^,  being  in  the  exercise  of  tbe  police  power,  i»  not  in  contravention  of  i 
stinal  liberty*  securud  to  the  eltizen  In  the  bill  of  rights.  Artfelea  I  and  'I  ot 
Constltntion  of  187^;  Hoston  Beer  rotnpany  vs.  MaH&aehusetts,  97  U*  S. 
FertlJ  I  zing  Company  vs.  ^Hydf  Park,  JM  V.  S.  6S9 ;  Dillon  on  Mun.  Cor«,  i 
Ul;  Cooleyi  Const.  Lim-^  p^  70(4;  ^tate  vs.  Freeman,  38  K.  H,  4^8- 


E,  Howard  McCaleb,  OirauU  Farrar  and  Henry  Heid^nhain  for  I 

fendant  and  Appellant: 

Dillon  oti  Mnn.  Cor.  am,  p.  M3 ;  a.'iS.  p,  afiS;  !?tate  vs.  Brlgbt.  a§  An,  1 ;  Ttedemin^  I 
of  PfiJIee  Pow«r.  pp.  i2&,  «7,  42a,  4'2y ;  Ibid.,  pp.  oaS, 6^9 ;  Cool ey.  Const.  Llm..pp. 
'i&K  and  authorities. 


The  opinion  of  the  court  was  delivered  by 

McEni:hy,  J.  The  defendant  appeals  from  a  conviction  by  ! 
First  Recorder's  Court  of  the  City  of  Kew  Orleans  for  a  violatioi 
Ordinance  No*  4197,  adopted  January  2, 1890.  For  two  distinct  t 
separate  violations  of  the  ordinance  he  was  for  each  violation  s< 
tenced  to  pay  a  tine  of  $25,  or  thirty  days'  imprisonment. 

The  ordinance  is  as  follows  i 

Whereas,  The  custom  of  permitting  smoking  in  the  street  cars 
this  city  is  a  most  vile  and  objectionable  one  to  the  majority  of  < 
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citizens,  especially  to  the  ladies,  who  are  entitled  to  that  courtesy 
and  consideration  due  to  their  sex;  and 

Whereas,  This  alone  of  all  the  cities  of  the  Union  allows  such  a 
discomfort  to  those  of  its  citizens  who  ride  in  the  pnhlic  cars ;  be  it 

Resolved,  That  from  and  after  the  promulgation  of  this  ordinance, 
that  smoking  in  any  street  car  of  this  city  is  hereby  prohibited  and 
shall  hereafter  be  considered  as  a  misdemeanor,  and  any  one  so  of- 
fending, or  any  driver  of  a  street  car  who  permits  such  an  offence, 
shall  be  fined  not  less  than  |5  nor  more  than  $25,  or  imprisoned  not 
less  than  five  days  or  more  than  thirty  days,  recoverable  by  the 
Recorder  of  the  district  in  which  the  offence  shall  be  committed. 
And  be  it  further 

Resolved,  That  one-half  of  any  money  thus  recovered  shall  be 
the  property  of  the  party  giving  such  information  and  testimony  to 
the  Recorder  as  will  lead  to  the  conviction  of  the  offender;  be  it 
further 

Resolved,  That  all  laws  or  parts  of  laws  in  conflict  with  the  above 
be  and  the  same  are  hereby  repealed. 

Adopted  by  the  Council  of  the  City  of  New  Orleans,  January  2, 
1890. 

The  defence  is: 

1.  The  unconstitutionality  of  the  ordinance. 

2.  That  the  City  of  New  Orleans  is  without  power  or  authority  un- 
der her  charter  to  pass  such  an  ordinance. 

8.  That  the  ordinance  in  question  is  vague,  indefinite  and  insuffi- 
cient in  its  terms,  and  does  not  define  what  acts  shall  constitute  a 
violation  or  infringement. 

4.  That  it  imposes  upon  the  drivers  of  street  cars  duties  and  func- 
tions beyond  the  powers  of  the  Common  Council. 

The  ordinance  does  not  deprive  the  defendant  of  personal  liberty 
nor  does  it  invade  any  right  of  private  property. 

Smoking  is  not  made  an  offence,  but  it  is  prohibited  only  in  a  cer- 
tain designated  place. 

The  third  and  fourth  grounds  are  without  merit.  The  ordinance 
makes  it  specifically  an  offence  to  smoke  in  a  street  car.  The  street 
car  drivers  and  the  car  companies  are  not  complaining  of  the  or- 
dinance. 

2.  Hie  several  street  railroad  companies  have  adopted  the  above 
ordinance  as  a  part  of  their  regulations,  and  prohibited  smoking  in 
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alj  their  cars  immediately  after  the  passage  of  the  ordinance.  Whe 
the  defendap^t  entered  the  car  there  was  conspicnonsly  displayed 
card  notifying  him  that  smoking  was  prohibited  in  that  particuli 
car^ 

A  nuisance  belongs  to  ''that  class  of  wrongs  that  arise  from  tli 
unreasonable,  unwarrantable  or  unlawful  use  by  a  person  of  his  ow 
property,  either  real  or  personal,  or  from  his  own  improper,  indc 
cent  or  unlawful  personal  conduct,  working  an  obstruction  of  or  I 
the  right  of  another  or  of  the  public,  and  producing  such  materu 
^annoyance,  inconvenience  or  discomfort  or  hurt  that  the  law  wi 
presume  a  consequent  damage."     Woods  on  Nuisance. 

There  is  no  doubt  of  the  fact  that  smoking  in  the  street  cars  in  tt 
City  of  New  Orleans  had  caused  to  the  great  majority  of  peopl 
using  them  material  annoyance,  inconvenience  and  discomfort.  Th 
is  particularly  so  in  the  winter  season  when  the  cartf  are  close< 
Thero  IB  not  only  discomfort,  but  positive  danger  to  health  from  tt 
contaminated  air.     The  record  establishes  these  facts. 

Smoking  in  itself  is  not  to  be  condemned  for  any  reason  of  publ: 
policy.  It  is  agreeable  and  pleasant,  almost  indispensable  to  tHot 
who  have  acquired  the  habit,  but  it  is  distasteful  and  offensive,  an 
sometimes  hurtful  to  those  who  are  compelled  to  breathe  the  atmof 
phere  impregnated  with  tobacco  in  close  and  confined  places. 

There  are  many  other  habits  in  manners  and  conduct  which  i 
some  localities  and  places  are  not  objectionable  to  the  public,  bi 
when  committed  elsewhere  may  become  offensive  and  the  subject  ( 
penal  municipal  legislation.  Smoking  may  be  classed  among  thee 
subjects  of  legislation  by  the  municipal  corporation. 

The  police  power  delegated  to  the  City  of  New  Orleans  in  it 
charter  gives  ample  authority  to  the  city  to  maintain  its  cleannei 
and  health,  to  maintain  good  sanitary  conditions  in  the  streets,  pub 
lie  places  and  buildings,  to  suppress  all  nuisances  and  to  impose 
fine  and  imprisoment  for  the  violation  of  ordinances  created  in  pui 
saaoce  of  this  delegated  power.     Sec.  7,  Act  20  of  1882. 

The  authority  to  abate  nuisances  is  a  part  of  the  police  powc 
veeted  in  all  large  and  populous  cities.  To  determine  what  is 
nuisance  is  a  question  of  fact. 

The  City  Council  of  New  Orleans  is  to  a  limited  extent  clothe 
with  legislative  authority  and  it  is  vested  with  that  discretion,  withi 
its  powers,  common  to  all  legislative  bodies. 
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Within  the  exercise  of  this  legislatlye  discretion,  it  has  the  au- 
thority to  determine  what  is  a  nuisance,  and  to  enact  the  necessary 
ordinances  to  suppress  it.  Kennedy  ys.  Phelps,  10  An.  227;  City  of 
Monroe  vs.  Gersparch,  88  An.  1011. 

Much  is  therefore  left  to  the  discretion  of  the  municipal  corpora- 
tion in  determining  what  is  a  nuisance,  and  the  discretion  thus  ex- 
ercised will  not  be  judicially  interfered  with  unless  the  corporation 
has  been  manifestly  unreasonable  and  oppressive,  invaded  private 
rights  and  transcended  the  power  granted  to  it.  Dillon  Mun.  Oor., 
Sec.  879. 

In  the  instant  case  no  private  right,  either  of  person  or  of  prop- 
erty, has  been  violated  or  invaded.  The  City  Council  in  passing  the 
ordinance  did  not  transcend  its  powers.  It  had  authority  under  Sec- 
tion 7  of  the  charter  to  provide  for  the  public  health.  It  can  there- 
fore require  in  public  places,  theaters,  halls,  etc.,  that  there  shall  be 
ventaiation  for  a  supply  of  fresh  and  pure  air;  and  in  order  to  pre- 
serve the  public  peace,  order  and  health,  and  under  its  general 
police  authority  in  said  Section  7,  it  can  compel  the  owner  of  public 
halls  and  theaters  to  provide  means  to  prevent  fires  and  to  supply 
fire  escapes  in  case  of  fire«  And  in  pursuance  of  the  same  power  it 
can,  in  order  to  preserve  pure  and  fresh  air  in  crowded  halls,  and  to 
prevent  fire,  prohibit  smoking  in  the  same. 

The  same  authority  and  the  same  reasons  apply  in  the  prohibition 
of  smoking  in  street  railway  cars. 

It  is  as  essential  to  heaith  and  to  comfort  to  have  pure  air  in  them 
as  in  any  other  crowded  place. 

The  facts  in  the  case  of  State  vs.  Bright,  88  An.  1,  have  no  appli- 
cation to  this  case.  The  former  involved  the  question  of  the  power 
of  the  city  to  punish  a  property  owner  for  not  keeping  his  sidewalk 
dean  and  in  repair.  This  court  decided  that  there  was  no  authority 
for  the  city  to  declare  the  failure  to  raise  and  repair  the  sidewalks  a 
misdemeanor,  and  fix  a  penalty  to  the  same,  as  there  was  an  absence 
of  such  authority  in  Section  7  of  the  charter. 

The  City  Coxmcil  had  ample  authority  under  Section  7  of  the 
charter  to  enact  the  ordinance  under  which  the  defendant  was  con- 
victed. 

Judgment  affirmed. 
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No.  10,572, 
Joseph  Raymond  vs.  A.  J.  Villeri^:,  Register,  et  al, 

4S8'|  Mmtdattiftg  doe^  mil  Uv;  to  the  llt'cortler  i}t  t*niiv<^yuiu't'»  to  cotnptl  liiJii  to  cancel 
9771  rnscr1ptroTi»j*hc>wini;  titles  to  tenl  PKiatt;  In  e«rtiiJn  ptirtSes,  wftf<*M  R  Is  «tJi>W» 
^  ©oncltiBlvuly  by  11  (ml  aniJ  i^xu-eutory  Judgujt'bis  fchnt   tbe   siime   have   been 

flBcroed  to  be  erasca,  contraOictorlJy  witli  tbe  nurtieii  cuncemed,  and  that  It  is 

bio  tiilnlfiterlal  (jiity  to  (.'xpurige  ttieiti  from  tbf  uri'blTei^  of  bl»  office,  tbi;  te^ 

so  wliere  tbe  reintor  aiaeloses  no  Interest, 
Tiirtie*  in  wboue  fuvor  Inscrfjitloua  flsist  on  tlic  convuyiintt  tnioka  uf  tli«  puriali 

ean  not  be  forced  to  appour  ub  flefendunt^  to /liVf/r+rf"  tbiMr  ri|fht«!i  of  oMrtJcrsblp 

or  the  like,  In  proceed  in  gs  H^nfnst  tbe  re  fro  rU  or  fi»r  ibe  t'iinet;Utitfon  of  the 

eaine,    Tbey  arc  entitled  to  re^uUr  pi^M't-HS  hiuI  triab 
Kxeeptfons  to  the  form  of  tlie  pniefedbi??  and  to  wnnt  of  o  cnuae  of  netlon. 

Interposed  by  tbe  parth.'^a  lutert'Med,  uru  well  founded,  und  must  be  atisitjilued 

in  Huob  a  eaati. 
Kpg^ruifttnjf  ordlmiry  SMite  in  wblnh  titles  to  reiil  ee^tate  are  involved^  in  stieh  a  pro- 

ceedlnif,  I.hi  nol  permlfisIiJle. 
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PPEjVL  from  the  Civil  District  Couit  for  the  Pariflh  of  OrleaiiB. 


Joseph  Maille  and  G.  A.  BrecLux  for  Plaintlrt"  and  Appellant: 

1.  The  reviioiies  of  a  propertj^  wlifeb  tjelon^  tu  tliu  owner  al  tin*  propeity  can  not 
lie  Jieixed  and  sold  s^epwrately  from  tlie  property  Itsylf.    IKJ  An.  rtfi*. 

2.  Any  ivarty  In  Interest  muy  proeet^d  by  rulf  to  remove  anyibiniJ  whieh  lUtigatljr 
elondsa  title,    -^i  An,  J?^. 

♦1,  A  writ  of  iijeij'-iire  and  :jale  ean  not  le^fally  E^sne  until  tlirce  days  iifter  nutloe  of 
Ihe  deeree  ot  eourt  granting  ibt?  writ  Uas  boen  served  on  ihti  debtor,    3&  An,  84. 

L  The  uotlue  of  Judgment  in  eateeniory  proceeding*,  wbieb  must  be  aerreil  on 
the  debtor  three  days  previous  to  tbe  aettml  seizure  of  tbe  niort^a^ed  property 
by  the  &hertfl,  must  be  signed  unil  fsi*ni*d  by  the  elerk  at  the  vmirl.awi  Ht4  by 
the  «herl».    sn  An.  b4, 

R.  If  flueh  notice  lias  been  i»tsnM  by  the  !*lierl^,  and  ohje^'titm  to  it  In  formally 
made  before  uny  wale  of  the  »*?iKGd  property  lum  taken  pluee,  tlie  iddi-eiitm  will 
be  sustained,  and  no  rightt*  or  iii^nn  Mill  ncernO  tf*  the  Helping  ereditor  In  virtue 
of  the  selKure.    3U  An.  »t. 

C,  An  adjudleatlon  ot  property  under  a  Judgment*  *ub:JeHnently  annulled  by  a 
reguljir  decree  of  eonrt,  eonveys  no  title.   -*i  An.  M. 

7.  When  property  with  hi  the  piirl»b  of  Orleans  has  been  ael*ed  by  the  sheriff 
under  a  writ  of /./«,*  and  n^untins*  In  his  hands  unsold  nntll  tbe  return  day  ot 
the  writ,  he  must,  in  order  iberenfter  to  legally  bold  tbe  property  and  thu« 
mil  in  tain  on  It  tbe  Men  acquired  to  the  creditor  by  hi?*  ^eiscnre,  make  due  return 
of  tbe  writ  on  Its  return  day,  and  cau«e  tbe  elerk  of  tbe  eourt  to  make  auil  give 
to  him  a.  duly  certified  copy  rtf  the  writ  wiiblu  twenty  font  bours  after  the 
relam  of  the  original.  Otherwine  the  sberifl'  will  be  witliout  authority  thence- 
forth to  maintain  the  selJsnre*    »10  An.  w*. 

e.  An  aet  of  sale  which  contulni*  the  stlxialatlon  uf  a  real  prtee,  ao  matter  how 
fraudulent  the  sale  nisiy  be,  can  not  be  dlsreganled  and  unsailud  collatcraUy 
like  a  ftlnmlnted  fiale.    My  An.  M. 
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trs  can  have  no  effect  against  creditors  or  bona  fide  purchasers. 

primarily  without  any  consideration  given  to  secure  certain 
>te8  In  the  hands  of  any  further  holder,  becomes  a  valid  mortgage 
ly  innocent  third  person  who  may  acquire  one  of  the  notes  before 
and  for  value.    30  An.  84. 

)U8e  constructed  on  private  property  under  contract  with  a 
rporation,  with  the  privilege  of  renting  stalls  and  collecting  dues 
(ified  period,  with  the  consideration  that  the  land,  which  is  his 
1  the  improvements  thereon,  shall  be  conveyed  to  the  city  at  the 
!  the  term,  becomes  municipal  property  at  the  signing  of  the 
ite  vs.  Natal,  No.  10,299.    Supreme  Court  La.,  N.  R.,  Nov.  18, 1889.  .  ^*^  •♦* 

—  ,    ;jn-'* 

d  for  Defendants  and  Appellees:  ^u*  *^ 

alleges  that  he  has  sold  a  property  to  one  person,  and  that  the  **r*  ^. 

»ther,  not  his  vendee,  can  not  proceed  by  mandamus  against  the  *  iZ,»  p'|t< 

onveyances  to  erase  the  inscriptions  of  the  titles  of  other  parties  ••**  j^*r  , 

property,  on  the  ground  that  they  are  mere  clouds  on  his  own  \^^  ^^  \ 

rithout  interest. 

e  mandamus  will  not  issue  when  it  appears  that  an  investigation  of 

>t  existing  titles  must  be  had. 

pendency  of  another  proceeding,  involving  the  validity  of  the 

orious  answer  to  the  application  for  mandamus. 

on  of  a  copy  of  a  pretended  counter- letter  sixteen  years  after  & 

ch,  in  this  case.  Is  a  conditional  undertaking  to  re-transfer  the  ^_   . 

I  have  no  effect  in  the  absence  of  proof  that  the  conditions  have  J*  J  7' 

dwith.  "**  CM  i 

he  vendor  that  the  copy  Is  a  correct  •*  copy  of  the  original,  which  ^  •» .  I 

i  unavailable,"  but  which  does  not  state  that  the  original  was-  I^J      ,,  ^ 

(  purchaser,  is  InsufHcient  to  give  it  effect.  ^.  C»^ 

ng  different  titles  to  the  same  property,  derived  from  different.  «  ^-'T 

I  at  different  times,  can  not  be  called  upon  to  vindicate  their  titles 

e  same  proceeding,  in  the  absence  of  any  allegation  or  suggestion 

r  or  combination.  l 

ise  is  not  necessarily  public  property,  and  may  be  the  subject  of  i 

rship.  ! 


for  Mandamus, 


I  of  the  court  was  delivered  by 

C.  J.  This  is  an  application  for  a  mandarnusy  to  compel 
of  Conveyances  for  the  parish  of  Orleans  to  cancel 
s  several  inscriptions  purporting  to  show  ownership  of 
state  in  this  city,  in  various  persons,  made  co -defend - 
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The  relator  was  met  bj  an  ©xoeption  to  the  form  of  procee 
a  want  of  cause  of  action,  and  eYentually  a  denial  of  right. 
From  an  adverse  judgment  thia  appeal  lies* 
In  order  to  ancceed,  the  relator  ought  to  have  established : 

1.  That,  having  a  vaLid  cause,  he  had  presented  his  claim  f 
cellation  to  the  Recorder  of  Oonveyancea, 

2.  That  it  was  the  ministerial  duty  of  that  officer  to  havi 
the  erasures,  which  he  arbitrarily  declined. 

The  grounds  relied  on  by  the  relator  are,  aubstantially :  *! 
waa  once  the  owner  of  a  certain  lot  and  buildings  thereon 
long  ago  he  had  transferred  to  the  city  of  New  Orleans,  wh 
ently  owns  the  same ;  that  since  said  transfer  certain  partie 
under  judgments  rendered  against  him,  aeized  It  and  became 
judicateea;  that  one  of  them,  or  his  representatives,  is  in  poi 
of  it  and  enjoys  the  revenues  yielded  b}^  it ;  that  the  judiei 
made  to  said  parties  are  radical  nullities,  because  no  writ 
kind  could  have  been  lawfully  levied  on  said  property  as  hi 
it  abood  publicly  recorded  in  the  name  of  the  city,  etc. 

It  is  manifest  that,  from  his  own  statement,  the  plaintiff 
interest  and  discloses  no  cause  of  action,  as  he  has  ceased  to 
owner  and  is  vested  with  no  mandate  to  champion  the  rights 
city,  which,  if  they  be  trod  upon,  will  have  the  privilege  of  r< 
pation. 

Conceding,  howeverj  that  he  has  some  interest,  it  ia  evidc 
bis  action  Is  palpably  one  in  disguise,  to  annul  the  titlt^a 
ing  in  the  name  of  others  to  real  estate ^  and  upon  which  th 
Deceeaarily  would  have  to  pass,  for  the  inacrfptions  could 
canceled  unless  the  titles  were  previcmsly  pronounced  bad. 

The  present  proceeding  is  nothing  but  a  rule  against  a  pub 
jcer  to  compel  him  to  perform  an  alleged  ministerial  function 

Although  it  be  true  that,  for  the  purpose  of  giving  a  cle 
to  a  purchaser  of  property  at  a  judicial  sale,  a  motion  to  s^o 
is  permiasiible  against  the   parties  in  whose  favor  mortgage  i 
tions  e^Eist,  the  rule,  which  is  not  inflexible,  does   not  apply 
ties  in  whose  favor  Inscriptiona  appear  on  th©  Conveyance  b€K 

In  relation  to  the  summary  proceeding  for  the  caocella 
mortgage  inscriptions,  it  has  been  well  said  that  the  obje 
compel  the  creditor,  claiming  an  apparent  charge,  to  vindi* 
right,  but  not  to  oblige  him  to  litigate  it  in  the  action  la  w 
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18  called  to  answer,  if  he  have  A  right  to  proceed  in  another  form, 
or  before  another  forum.  Bank  vs.  Delery,  2  An.  650,  and  other 
cases. 

The  reason  is  manifest  that,  while  the  Oonrt  may  order  the  erasure, 
it  does  not  necessarily  haye  to  pass  on  the  claim  or  mortgage  rights 
of  the  party,  for,  usnally,  it  relegates  both  to  the  proceeds — ^the  va- 
lidity of  the  same  to  be  subsequently  determined — ^while  in  cases  of 
cancellation  of  inscriptions  from  the  Conveyance  books,  no  such  ref- 
erence can  take  place,  as  the  Court,  previous  to  ordering  the  erasure, 
most  have  to  pronounce  the  titles  invalid. 

It  would  be  monstrous  to  coerce  the  parties  to  appear  on  mere  no- 
tice, in  a  controversy  which,  in  form,  is  summary,  and  in  substance 
bas  all  the  emblems  of  a  real  action,  to  litigate  their  titles  in  that 
iwsty  way. 

The  proper  practice  would  be  to  proceed  against  the  parties  regu- 
larly, and,  if  desirable,  to  connect  the  Recorder  of  Conveyances 
with  the  proceeding. 

Engrafting  ordinary  suits,  in  which  titles  to  real  estate  are  in- 
volved, on  a  summary  proceeding,  against  an  officer  to  require  the 
execution  of  a  ministerial  duty,  is  not  allowable.  In  such  cases  the 
defendants  who  would  be  entitled  to  atrial  by  jury,  could  be  debarred 
of  it. 

We  are  authorized  to  take  judicial  notice  of  our  own  decisions. 
Poland  vs.  Chicago  Rl  R.  Co.,  42  An.  p. — .  Under  thatassumption  we 
can  not  ignore  and  know  that  it  appears  by  proceedings  brought  in 
this  court  by  Raymond,  upon  whigh  we  have  rendered  an  opinion 
and  decree,  that  he  has  taken  steps  in  the  lower  court  to  oust  the 
Biliary  heirs  from  this  same  property.  State  ex  rel.  Raymond  vs. 
Judge,  41  An.  951. 

The  present  proceeding  against  the  Recorder  of  Conveyances  ap- 
pears to  be  a  subterfuge,  to  accomplish  indirectly,  if  possible,  th«,t 
which  could  only  be  done  and  has  been  undertaken  directly. 

Had  the  plaintiff  already  obtained  final  and  executory  judgments, 
contradictorUy  with  such  parties,  recognizing  his  pretensions  and 
decreeing  the  cancellation  of  the  inscriptions  in  question,  and  had  he 
presented  the  same  to  the  Recorder  of  Conveyances,  with  a  demand 
for  erasure,  and  had  the  latter  refused,  without  good  cause,  to  ex- 
punge the  inscription,  the  plaintiff  would  have  had  the  right  to  com- 
plain and  would  have  obtained  redress;  but  he  has  not  established 
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Weil  TB.  Glniiery  Co. 


any  mieh  grievance  and,  in  the  absence  of  snch  showing,  or  Hie 
he  can  not  obtain  the  i^lief  which  be  eeeke. 

Surely,  the  Recorder  is  not  at  fault  and  the  objections  set  i 
the  parties  really  in  interest  were  properly  sustained. 

Judgment  afflrmed* 
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No.  10,51S. 

David  T,  Weil  vs.  The  Entekpbise  Ginnery  and  Manufa< 
INQ  Company, — Third  Opposition  of  C.  W.  G.  Kakesbidi 

A  party  who  etaltns  the  owiiorflhlp  of  ii  nam  secured  hj  uiort^iige,  mnd  n  ^nl 
tlou  Ki  tlK':  Tkio rtgage,  by  mua lie  or  u  piirchjisf\  ttiu^t  hi*  UcM  to  hit  pU^i 
MDcL  be  iJunlud  tbo  rIgJit  of  proTlng  his  ri^ht  of  flu1>rn|fatioii  t>y  suriic 
mode, 

Faymt^nt  of  &  note  sutcured  hj  vnoHgagvi  hj  one  not  bound  for  II *  and  wUo  I 
Intereet  in  fJlachttrgJiig  It,  wiu  not  aubroguti^  liJm  to  the  rights  of  thepn 
whom  he  puld.  The  puymtnt  will  estlnf^ilaji  tbe  debt  uml  the  mortgage 
to  secure  IC;  uud  tbe  claim  for  relmburaeoient  will  conBlituLe  the  purt; 
paid  an  (J  rd  in  Hi  ry  creditor  of  btm  for  \rUose  benefit  tbe  payment  wus 

After  pteudlng  title  by  purchast^  a  di'fendant  cnn  not  be  perrnitted,  Jitdi 
going  agahist  bittif  to  let  up  tlt.e  by  mbrofftftum^  tbe  le»H  «i>,  vrbere  tbi^  I 
WJLS  ejipresaly  r tjpudfated  orlginnlLy. 

AUtiotigh  legal  subrogation  niaj  be  claimed  by  nn  ordijiarp  creditor  who  ] 
creditor  wboae  elntm  is  preferable  to  bis.  by  rea&ou  of  his  prlv Sieges  or 
gages,  aueli  subrogatioTt  ean  not  be  ullo^^ed  to  one  who  does  not  assort 
reaU  hla  title  on  a  pure  base  Dot  shown. 


APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King,  J, 


W*  8^  Benedict  and  Martin  Voorhies  for  Plaintiff  and  Appellee 

A  creditor  paying  for  liuother  e  red  I  tor  whose  elalm  t»  preferalile  to  liia  by  ] 
of  bis  tnortgage,  ia  entitled  to  a  legal  subrogation,    C,  C,  2161, 

Being  bound  with  others  fof  the  payuicnt  of  the  debt,  be  bitd  as  Intei-est  i 
eharglQg  11^ 


Om^  VillerS  for  Third  Opponent  and  Appellant  t 

The  payment  itf  a  pronitasory  notu  by  or  for  tbe  maker,  or  by  one  not 
for  it.  extTngulffbea  thv  note  auit  the  mortgage  seeurlng  Its  pnjrment 
2Uit  Mlh  ^Ifil  i  ^  An.  4^18;  40  An.  HOt. 

A  legal  subrogation  exists  in  favor^  not  of  all  wbo  pay  a  debt*  but  of  Uioi 
who,  being  bound  for,  diaebarge  it,    7  N,  B.  T(r3;  &  E.  Wi,  40e;  4  An.  f 


\ 
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Tbe  opinion  of  the  court  was  delivered  by 

PocHt}  J»  The  real  contest  in  the  case  ia  between  plaintiff  and 
the  third  opponent ,  and  it  hingea  upon  the  alleged  extinction  of  a 
mortga^  and  vendor^s  privilege  originally  secnring  two  promissory 
notes  on  which  plain  tiff  had  sued  out  executory  process  on  defend- 
ant's Immovable  property. 

The  third  opponent  contends  that  the  mortgage  securing  the  note  ^ 

which  he  holds  is  the  ranking  encumbrance  on  the  property  seized 
bj  plaintiff  T  and  he  prays  that  executory  process  should  issue  on  his 
note  and  mortgage,  or  in  the  alternative  for  payment  by  preference 
out  of  the  proceeds  of  the  sale  provoked  by  plaintiff. 

The  present  appeal  is  from  a  judgment  dismissing  the  third  oppo-  \ 

sition. 

A  preliminary  statement^  justified  by  the  record,  will  perhaps  sim- 
plify the  issues  presented  by  the  pleadings.  It  is  clear  that  plaintiff 
aad  third  opponent  are  both  interposed  persons ;  that  Charles  Her- 
nandez is  the  real  plaintiff  j  that  A.J.  Forstall  is  the  real  third  oppo- 
nent. At  the  time  that  these  proeeedingB  begpin,  the  former  was 
the  president  and  the  latter  a  member  of  the  Board  of  Directors 
of  the  defendant,  and  neither  desired  to  figure  in  proceedings 
hostile  to  the  company.  Hence,  the  interposition  of  third  persons 
n^as  resorted  to  for  the  purpose  of  judicially  determining  their  re- 
spective claims  and  rights.  From  this  statement,  it  follows  that 
Weil  is  botind  by  every  equity  or  reason  which  could  affect  Hernan- 
dez, and  that  Earesbide  is  to  be  affected  by  the  same  rule  touching 
Foratall.    Johnson  vs.  Weld,  8  An.  126. 

It  appears  that  two  notes  secured  by  mortgage  and  vendor's  priv- 
ilege on  defendant's  property  were  to  matm-e  as  follows :  One  held 
by  Edward  Foley >  as  agent  for  Pierce  Butler,  for  |1000,  fell  due  on 
March  19,  1887>  and  the  other,  held  by  the  Citizens'  Bank  for  collec- 
tJOQ,  fell  due  on  May  21,   1887. 

By  an  understanding  between  Charles  Hernandez,  who  was  then 
president  of  the  company,  and  the  Board  of  Directors,  and  as  the 
latter  were  without  funds  to  meet  payment,  [it  was  agreed  that 
Charles  Hernandez  should  take  op  the  notes  ou  his  personal  account. 

It  then  appears  that  on  the  19th  of  March^  1887,  on  payment  of 
1 10 70 J  representing  the  capital  and  interest  of  that  note,  to  Edward 
Foley,  the  latter  delivered  possession  of  the  same  to  Hernandez. 

A  ilmilar  transaction  took  place  between  Hernandez  and  the  note 
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clerk  of  the  Citizens'  Bank,  who  by  request  delivered  the  n^ 
the  agent  of  Hernandez  without  stamping  It  ^^paid.'^  These  a 
notes  on  which  plaintiff  herein  sued  out  executory  process  in 
her,  188B.  While  he  held  tKe  notes,  Hernandez  bad  agreed  wi 
company  to  postpone  payment  thereon  for  one  year.  Under 
facta  the  pivotal  queation  in  the  case  is  to  determine  whether 
nandez  was  subrogated  to  the  mortgage  rights  of  the  original 
ers  of  the  notea.  Plaintiff's  contention  is  that  the  transa 
herein  recited  operated  a  sale  of  the  notes  by  the  holders^ 
purchase  of  the  same  by  Hernandez,  while  third  opponent  coi 
that  it  was  not  a  purchase,  but  a  payment  which  resulted  In  tl 
atmctiou  of  the  mortgage.  There  is  no  doubt  that  the  intent 
Hernandez  was  to  purchase  the  notes  and  to  keep  alive  as  his 
antee  the  mortgage  which  secured  them.  But  did  be  aceoi 
that  object?  Mr.  Tohyj  who  held  one  of  the  notes  as  agent 
not  remember  the  details  of  the  transaction ;  he  only  reme 
that  the  note  was  past  due  and  that  by  request  he  brought  it 
office  of  Mr*  Hernandez^  who  handed  him  a  check  and  to  wh( 
handed  the  note ;  but  he  remembers  that  he  executed  no  eul 
tion  in  connection  with  the  note. 

The  note  clerk  of  the  Oitizenfi'  Bank  is  positive  in  his  test 
that  he  did  not  sell  the  notOt  which  he  had  no  authority  to  d 
that  while  he  complied  with  the  request  not  to  stamp  it  '*paic 
is  certain  that  he  simply  collected  payment  of  the  note  and  tl 
did  not  sell  it. 

In  his  answer  to  the  third  opposition   plaintiff   rests  hia  own 
of  the  notes  on  a  transfer  of  the  same  to  Hernandez  in  due  cot 
businesa  \  hence  he  did  not   set  up  any  right  of  subrogation 
the  provisions  of  paragraph   2  of  Art.   2160  or  of  Art,   2161 
OivU  Code. 

It  therefore  follows  that  his  attempt  to  prove  a  subrogation 
act  of  the  debtor,  through  resolutions  of  the  Board  of  Din 
should  not  have  been  countenanced,  and  that  all  proffered  eir 
for  that  purpose  should  have  been  rejected  oo  the  ohjectionB 
by  third  opponent. 

Under  the  issue  as  tendered  by  plaintiff  himself,  the  restrlcn 
sole  question  presented  for  solution  was  a  purchase  vel  n-on. 
oils  vs.  Creditors,  0  Hob.  476. 

The  alleged  recognition  by  the  company  of  the  mortgage  ri| 
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Hernandez  as  a  resnlt  of  his  ''taking  up"  the  notes  might  have  evi- 
denced a  new  contract  between  Hernandez,  as  a  creditor,  and  the 
company,  as  his  debtor,  but  it  conld  not  be  invoked  as  proof  to  char- 
acteme  the  transaction  between  himself  and  the  late  holders  of  the 
notei.     C.  C.  2160,  par.  2. 

Jff  aft^r  obtaining  possession  of  the  note  held  by  Toby,  nnder  the 
circtunEtances  precisely  as  they  are  herein  detailed,  Hernandez  had 
failed  or  neglected  to  obtain  the  note  held  by  the  Citizens'  Bank, 
what  would  have  been  his  position  in  a  contest  over  the  proceeds 
with  the  bank,  in  the  event  that  the  same  had  not  been  sufficient  to 
pay  both  notes  in  full?  It  is  too  clear  for  argument,  at  this  stage 
of  otjT  jurisprudence,  that  he  would  have  had  no  standing  as  a  mort- 
gage creditor  to  contest  the  right  of  the  bank  to  be  paid  by  prefer- 
ence. If  J  by  his  acquisition  he  had  obtained  no  subrogation  of  mort- 
gage rights  toward  a  contemporary  mortgage,  he  could  acquire  none 
quoad  a  junior  mortgage. 

HiB  position  is  that  described  in  the  case  of  Nicholls  vs.  His  Credi- 
tore^  9  Rob.  476,  in  which  the  syllabuc*  reads:  * 'Payment  of  a  note 
B^cnred  by  mortgage  by  one  not  bound  for  it,  and  who  had  no  inter- 
est in  discharging  it,  will  not  subrogate  him  to  the  rights  of  the 
party  to  whom  he  paid.  The  payment  will  extinguish  the  debt  and 
the  mortgage  given  to  secure  it;  and  the  claim  for  reimbursement 
will  constitute  the  party  who  paid,  an  ordinary  creditor  of  him  for 
whose  benefit  the  payment  was  made."  See  also  Fort  vs.  Union 
Bank,  11  An.  708;  Hoyle  vs.  Cazabat,  26  An.  438 ;  Seixasvs.  Gonsou- 
lio,  40  An.  367. 

Our  conclusion  is  therefore  that  the  mortgage  which  originally  se- 
cured the  notes  sued  on  by  plaintiff  was  completely  extingniished  on 
the  2Ut  of  May,  1887;  and  that  third  opponent's,  then  the  junior, 
mortgage  is  now  the  ranking  mortgage  affecting  the  property  of  the 
defendant  company. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
on  appeal  J  in  so  far  as  it  recognizes  plaintiff's  alleged  mortgage,  be 
ann^Ued^  avoided  and  reversed;  and  it  is  now  ordered  that  said 
mortgage  be  declared  extinct,  and  that  the  executory  process  predi- 
cated thereon  be  annulled  and  set  aside,  with  recognition  of  the 
rights  of  third  opponent  to  proceed  in  the  enforcement  of  his  mort- 
gage. And  it  is  further  ordered  that  said  judgment  be  affirmed  in 
other  respects,  at  the  costs  of  plaintiff  and  appellee  in  both  comts. 
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On  Application  for  Rehearing. 

Bermudez,  C.  J*  The  ground  upon  which  Hernandez,  t\ 
plaintiff,  claimed  to  be  paid  as  a  privilege  and  mortgage  on 
was  that  he  had  purch(ued  the  two  notes:  that  of  IIOOO  froi 
Canal  Bank,  and  that  of  $800  from  the  Citizens'  Bank. 

He  contended  that,  as  he  had  been  authorized  by  the  Board 
rectors  of  the  defendant  company,  and,  as  he  had  invested  hi 
funds  in  taking  up  the  notes,  he  had  acquired  them. 

This  court  held,  that  there  had  been  no  purchase;  that  alt 
Hernandez  may  have  intended  to  buy,  neither  of  the  banks  int 
to  sell,  and  so,  there  was  no  transfer  or  cession  by  sale. 

In  the  application  for  a  rehearing,  it  ia  now  claimed  by  c 
for  Hernandez,  that,  as  he  was  a  creditor  of  the  company  an 
with  his  money,  he  was  legally  subrogated. 

This  is  an  inadmissible  shifting  of  positions. 

In  his  original  brief,  counsel  for  Hernandez  distinctly  aai 
^'  the  doctrine  of  payment  with  subrogation  does  not  obtain  here 
no  such  intent  is  manifest  from  the  evidence ;  but  on  the  coi 
&  purchase  as  a  'personal  investment'  by  Hernandez,  with  con 
defendant,  and  so  ratified."     Page  6,  No.  6. 

How  can  Hernandez,  after  thus  peremptorily  repudiating  the 
of  no  subrogation  opposed  to  him  and  proclaiming  that  hiB  rights 
from  a  purchase,  made  with  the  debtor's  consent,  now  claim  t 
was  a  creditor  and  because  such  creditor,  was  subrogated. 

Had  Hernandez  originally  claimed  and  shown  that  he  was  a 
tor  before  the  acquisition  by  him  of  the  two  notes  or  of  the  laj 
quite  a  different  case  would  have  been  presented,  for  it  is  die 
provided  by  law,  that  *' subrogation  takes  place  of  right  f 
benefit  of  him  who  being  himself  a  creditor  pays  another  e^ 
whose  claim  is  preferable  to  his  by  reason  of  hi©  privileg 
mortgages."     R.  C.  C.  2161,  Sec.  1. 

This  is  so  true  that  courts  and  commentators  agree  tha 
subrogation  takes  place  even  in  favor  of  an  ordinary  credits 
N.  1551;  Gilbert,  p.  453,  No.  3. 

The  authorities  there  compiled  are  to  the  effects  indeed,  t; 
benefit  of  the  legal  subrogation  established  in  favor  of  himwhc 
himself  a  creditor,  pays  another  creditor,  who  is  preferable  i 
by  reason  of  his  privileges  and  mortgagee^  can  be  claimed »  as 
by  a  simple  ordinary  creditor   (chirographaire)  as  by  a  privi 
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mortgage  creditor.  See  besides  Marcad6,  Vol.  2,  p.  719 ;  Baudry 
Lacantinerie,  Vol.  2,  p.  733:  Laurent,  Vol.  18.  p.  98;  Larrombiere, 
Vol.  3,  p.  304.  . 

If  Hernandez  conld  have  thus  claimed  and  shown,  he  has  not  done 
it. 

Litigants  can  not  be  permitted  thus  to  play  fast  and  loos'). 

Rehearing  refused. 


No.  10,491. 
Succession  of  Camille  E.  Girabdey. 

Liens,  privileges  and  mortgages  for  taxes  are  excepted  from  the  general  rule  that 

Judicial  sales  have  effect  to  cancel  mortgages  and  privileges  and  to  refer  them 

for  satisfaction  to  the  proceeds  of  sale. 
Such  privileges  and  mortgages  are  governed  by  special  legislation  in  reference 

thereto,  under  which  they  adhere  to  the  property  until  paid  or  extinguished 

in  some  other  legal  mode,  notwithstanding  any  sale. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
King  J  J. 

B.  R,  Forman  for  Plaintiff  and  Appellant : 

1.  The  Judgment  for  the  drainage  assessments,  rendered  in  January*,  1875,  in  27 
An.  20,  is  prescribed  by  ten  years  (C.  C.  3547)  and  the  inscription  thereof  sliould 
be  canceled  in  the  absence  of  proof  of  revival  and  reinscription. 

2.  This  drainage  assessment  can  no  longer  be  collected  and  should  be  erased  as 
an  illegal  incumbrance  on  property.  Davidson  vs.  New  Orleans,  34  An.  170; 
Succession  Patrick  Irwin,  3.1  An.  64. 

3.  All  money  Judgments  are  prescribed  In  ten  years  (C.  C.  3547)  and  their  inscrip- 
tion as  Judicial  mortgages  is  perempted  (C.  C.  3369). 

4.  In  sales  under  execution,  Judicial  sales,  probate  sales  under  order  of  the  court 
to  pay  debts,  and  in  insolvencies,  the  sale  cancels  the  mortgages  and  privi- 
leges, and  the  debts  so  secured  are  referred  to  the  proceeds  and  the  court  can, 
on  rule  to  show  cause,  order  the  cancellation  of  the  inscriptions.  Larthet  vs. 
Hogan,  1  An.  330;  Aicard  vs.  I>aly,  7  An.  612;  McNeil  vs.  Hauck,  24  An.  328;, Blair, 
vs.  Taylor,  25  An.  144;  Merrick  vs.  McCausland,  24  An.  256;  Canal  Bank  vs.  Re- 
corder, 27  An.  291;  Dutrey  vs.  Laguens,  28  An.  753;  Life  Association  vs.  Hall,  33 
An.  53;  Bayhi  vs.  Bayhi,  35  An.  528;  Beltran  vs.  Gauthreaux,  38  An.  107. 

5.  "The  property  on  which  were  assessed  the  taxes  has  been  sold  under  the 
orders  or  the  Second  District  Court,  and  it  is  clear  that  the  privilege  for  taxes 
was  transferred  from  it  to  the  proceeds  of  sale."    Succession  Zachary,  30  An. 

r^eo. 

**  In  this  instance  the  property  sold  (at  a  probate  sale)  was  burdened  with  a 
privilege  for  taxes  in  question ;  when  the  sale  took  place  this  privilege  attached 
to  the  proceeds."    Succession  Dupuy,  3;^  An.  260. 
32 
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KA<^h  flpL'ciflc  piece  of  property  {s  only  nlfeeti^d  by  tUe-prirllef^e  for  cnxes  on  It 
anrl  Tor  do  other  caxea ;  Jind  if  Lhe  inseriptlou  doeft  not  Identify  the  propet^y, 
ihore  Is  no  privilege  end  It  »hotild  be  caneeLed.  All  tuxea  tiiid  tux  privileges 
arc  presi'Hbcd  In  thr&o  years.  Act  ta»  1876,  p.  Ji  -  Avi  yfi,  lS77,-p.  H'i,  8ee.  m-  Aet 
77.  J^>,  p,  m,  Soc*  34 1  Apt  Or^  IHSa,  p.  l.ii»p  St^c.  iM  :  Vet  9*«»  18>*6,  p.  I4*i,  Set'.  «;  Act  S5. 
I H^,  p.  124.  ^t?o,  m. 


W.  B.  Sommer^iUe,,  AsBistant  City  Attorney,  ftnd   It^j^n^  Rogers, 

Attorney,  for  Tax  CoUectOFj  coJirim  : 

IJens  and  prlvH(>pff3«  In  favor  of  the  Sttite  iind  eity  for  tiixee,  Mtid  let^ordi.Hl  in  thi^ 
morttjaii*M>Itloep  nil- not  iraUftferHbh' til  tlM'  piiH^rt^dt^  of  hhU\  Minris  vs,  L«- 
lanrks  1  ^<k  H.  (ju^^Ui^i  An^  17. 


The  opinion  of  the  eoiirt  was  delivered  by 

Pep^n^er,  J.  Thg  pri:jp3rty  of  this  sicceMioo  having  been  duly 
sold  at  probate  sale  to  pay  debts,  a  certificate  of  mortgages  was  ob- 
tained which  exhibited  sundry  conventional,  legal  and  judicial  mort- 
gages standing  against  the  property,  besideB  nnmerotis  tax  liens  and 
privileges  in  favor  of  the  State  and  city* 

Thereupon  the  adniinistratriK  took  a  rale  against  two  of  the  pri- 
vate mortgage  creditors,  the  City  of  New  Orleans,  the  City  Comp- 
troller^ and  the  State  tax  collectors  for  the  several  districts  of  the 
city,  requiring  them  to  "show  cause  w*hy  all  the  inscriptions  reported 
in  said  certificate  of  the  Recorder  of  Mortgages  should  notbe erased 
and  canceled,  and  why  the  said  tax:  collectors  and  City  Comptroller 
should  not  erase  and  cancel  from  their  respective  books  all  claims 
for  State  and  city  taxes  as  claiming  to  bear  upon  the  property  de- 
scribed, and  their  respective  claims  he  referred  to  the  proceeds,  and 
said  ofHcers  be  ordered  to  give  their  certificates  to  be  annexed  to 
the  acts  of  sale,  Bho\iing  that  said  claims  hav^e  been  canceled  and 
erased.'* 

Under  this  prayer  we  consider  nothing  at  issue  in  the  proceeding, 
as  between  the  succeBsion  and  the  State  and  city,  except  the  legal 
qnes*ion  whether  or  not  a  probate  sale  of  property  to  pay  debl«  has 
effect  to  transfer  tax  Hens  and  privileges  from  the  property  to  the 
proceeds  of  sale.  Counsel  for  plaintiff  in  rale,  in  his  brief,  statei 
that  the  relief  sought  was  *Ho  show  cause  why  all  the  inscripti&iii 
should  not  be  erased  and  canceled  and  their  reapeetive  elaima  be  re- 
ferred to  tho  proceeds  J*  We  shall^  therefore,  decline  to  eousider  the 
questions  suggested  in  other  parts  of  the  rule  and  of  the  briefs,  at- 
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tacking  the  validity  of  the  tax  inscriptions  as  affected  by  prescrip- 
tion and  other  defences.  The  question  here  is  not  whether  the 
claims  are  valid,  but  whether  they  are  to  be  removed  from  the  prop- 
erty and  referred  to  the  proceeds.  The  judge  a  quo  evidently  took 
this  view  of  the  rule,  because  he  discharged  it  absolutely,  although 
sandry  of  the  tax  inscriptions  are  admitted  by  all  parties  to  be 
prescribed,  and  although  it  is  elementary  and  not  disputed  by  any 
one  that  the  sale  had  effect,  when  duly  executed  by  payment  of  the 
price,  to  transfer  the  private  mortgages  and  privileges  to  the 
proceeds  for  satisfaction. 

We  shall,  therefore,  confine  our  discussion  to  the  question  above 
indicated,  viz :  whether  or  not  the  judicial  sale  of  property  has  effect 
to  discharge  it  from  tax  liens  and  privileges,  to  refer  them  to  the 
proceeds  of  sale  and  to  pass  the  title  to  the  purchaser  disencum- 
bered of  such  liens. 

Whatever  may  be  eaid  of  the  wisdom  and  j)olicy  of  such  legislation, 
the  revenue  statutes  of  the  State  leave  no  room  for  doubt  that  prop- 
erty subject  to  tax  liens  and  privileges  can  not  be  disencumbered 
thereof,  otherwise  than  by  payment  of  the  taxes  or  by  their  extin 
gnisbment  in  some  other  legal  mode,  and  that  no  sale  can  have  effect 
to  relieve  the  property  sold  therefrom  and  to  refer  them  for  satisfac- 
tion to  the  proceeds. 

Sec.  2519  of  the  Revised  Statutes,  reiterated  expressly  in  the  gen- 
eral revenue  laws  subsequently  passed,  provides:  '' Hereafter, 
neither  recorders,  sheriffs  notaries  or  other  persons,  authorized  to 
convey  real  estate  by  public  act,  shall  pass  or  execute  any  act  for 
the  sale,  transfer  or  exchange  of  any  real  estate,  unless  the  State, 
pariah  and  municipal  taxes  due  on  the  same  be  first  paid,  to  be 
sliown  by  the  tax  collector's  receipt  or  certificate  to  that  purpose.' ' 

Such  provisions  are  obviously  inconsistent  with  the  claim  advanced 
by  the  plaintiff  in  rule. 

So  far  from  transferring  the  tax  liens  from  the  property  to  the 
proceeds  of  sale,  the  law  holds  the  title  to  the  property  in  statu  quo 
and  prohibits  its  passing  to  the  purchaser  at  any  sale,  public  or  pri- 
vate, until  the  taxes  due  thereon  are  first  paid.  We  need  not  dis- 
cuss the  validity  or  effect  of  Act  No.  88  of  1888,  amending  Sec.  2519 
R-S.,  because  it  perpetuates  the  same  principle  in  a  modified  form. 

Several  cases  are  quoted  in  which  the  right  of  the  State  and  city, 
consenting  thereto,  to  look  to  the  proceeds  of  sale  for  satisfaction  of 


oOO 


SUPREME  OOCET  OF  LOUISIANA. 


Sac>c€)fl«lon  of  Mrs.  Mtnerva  apairow. 


th^ir  taxes,   ha^   been   recognized^     SucceBSioi  of  Zaehaiiej  i 
1260  J  suceeasioti  of  Dupuy,  33  An.  260. 

But    t'heat;    vnMea   obviously   rest    on   the    oouBent   of    the 
authorities  and  the  absence  of  con  test. 

When  the  question  was  squarely  presentedj  in  absence  o 
consentf  we  very  recently-  held  that  the  tax  henfi  and  prii 
adhered  to  the  property  notwithstanding  the  judicial  sal©  and 
not  transferred  to  the  proceeds.     MorriH  vs.  Lala^ii^ef  39  An. 

Piaintiff*a  right  to  test  the  validity  and  exiatence  of  the  tax 
the  inseripfcionB  thereof,  in  a  proper  proceeding,  is  feae^ve^ 
with  this  reser\'atlon. 

Judgment  affirmed. 


No,  10,562, 

SUCCKSSION  OF   ME8,  MINERVA  SpARROW. — ^OPPOSlTlON  OP    HK 

Homologation  of  Fdcrth  Provisional  Account  and 
i^Aux  OP  Debts. 

1,  llic'  iiiiinLttit  tif  r-i»iTJtiH»^iiiriH  ihii^  lifi  rAdtiiliiiatriitrtr  of  «t  ^ut^^t-es^lott  fe*  ur 
iJint-^nrUniiUiHi  uti  Html  jiuco mil, 

2.  In  L'libc  Hii  intirilninLrator  hn»  mailt-  to  ;i  ml  nor  u.dviirmi<iR  on  Us  s1iurt*or 
In  tUc  fiuc'ircsfltoij  for  puri>OB<r?  of  subsl^toncp,  schooling  i4fi<l  miilntcfiiLi 
|u^rmli^i^lljli^  for  h  till  Iti  curry  Raiiic  Jnloit  Hui'ci'itsioTi  settlement,  aai]  ti^ 
bound  to  rvBort  to  an  u<'tltiii  n^iiLniH^t  tlio  tutor  for  sottlcniont— tho  iJil 
tliu  minor  ntJt  Imvlnij  been  HqiiiUiitttd  iiqd  »«piiiatiH|  fro^ii  ibAt  of  til 

ht'lFiS, 

A,  In  ini^v.  uti  uiliiiLiilfitniUir  J  in  properly  iippLlea  a  sum  to  tUv  licUlt  of  a  3\ii 
creditor,  mid  b>'  Jmlifinuiil  cif  thu  cttutt  it  Is  witbdniwn  tbert^froin  iiitd  I 
tu  It  dttft^rtnt  uecoilDt^  the  foriueris  necessiirily  JncrtMiscd  by  thut  niucl 

I*  Thu  niii^or  bt!:in»  of  a  siirvf^Hslon  buying'  liouiid  thenistilvfs  pervoEiJiUj 
llic  c;jctt*tit  of  tliulrHH/*  Bliiires  tbereln,  for  d<«bU  contrufted  by  th*)  m 
trutor  witb  i%  llih-^l  pursou,  und  u  settlumeut  of  which  i*  io  hv  umdi?  in 
4eK«iop,  II  if)  i.<iitrkpi-trita  for  mu-li  crtnUtor  to  Intervene.'  Iti  the  prfHx^i^di 
Join  ihc  ficrouiMunt,  fto  ii?^  to  ^pecd  the  trial  und  (infort-'v  the  pnyinef 

(TlHtlll, 

\  PPEAL  from  the  Eighth  District  Court,  Parish  of  East  Can 
i  jL      WiUianis,  J. 


Jos.  E,  RanBdelt  for  the  AdminiBtrator,  Appellant: 
Where  u  dbbi  afrainst  n  a tiocf^sf  ton  duly  ism'om  ti»  1^  cifft^red   In   CTkrlenptit 

ohjct'tlon,  il  Svill  be  held  to. be  prima  farit  proven^    il  An.  7D3, 
K< pi Uy  obi lij:f«  ttoj  owner  wbone  buHliitfK»  hsiH  been  well  itiiuiiiiced  to  t*f>m| 
tbe  eni^ii^einents  eontriu'tcU  by  tht^  iiiiiunfrt^r  In   liis  nuino;  to  Indeti 
ttointi^t't'  tri  ;tU  I  be  perntoinil  t!nt:!i<:iMneiitH  hv  hiii*  eon  (reeled*  and  U^t  r« 
libn  kiU  uMn'fnl  nutl  noe^enH^ry  e^piMiNeR,    i\  C-,  Art,  2%i0i  ID  An,  4^>l- 
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Where  the  execotor  of  an  estate  has  filed  an  account  of  his  administration  and  all 
the  credits  are  admitted  and  all  the  debits  denied  (as  in  the  instant  case),  and 
the  account  appears  to  be  fair  and  reasonable,  the  presumption  is  in  favor 
of  the  executor,  who  Is  an  officer  of  the  court,  dnd  positive  and  direct  proof  of 
every  Item  is  not  required.    19  An. ^94,  Succession  of  Wederstrandt. 

He  who  pays  the  debts  of  another  has  a  right  to  recover  from  the  debtor  the 
amounts  so  paid.    C.  C,  Arts.  1966  and  2999 ;  11  An.  400. 

No  man  shall  profit  by  the  labor  of  another  without  compensation.  Hen.,  Vol.  2, 
p.  1282;  2  An.  147;  10  An.  396. 


W.  G,  Wyly  for  the  Heirs,  Appellante. 


Jl  M,  Kennedy  for  Intervenors,  Appellants. 


The  opmion  of  the  court  was  delivered  by 

Watkins,  J.  When  this  succession  and  the  various  contestants 
were  last  before  this  court — 40th  of  Annuals,  page  484 — quite  a 
number  of  questions  were  adjudicated  and  others  left  open  for 
future  determination,  and  for  that  purpose  the  cause  was  remanded 
to  the  lower  court. 

They  are  (1)  for  the  ascertainment  of  the  amount  for  which  the 
Bhares  or  interests  of  the  two  major  heirs  of  Mrs.  Sparrow  are  liable 
to  John  Chaffe  &  Sons,  growing  out  of  their  written  agreements, 
touching  the  cultivation  of  the  succession  plantations  by  Edward 
Sparrow  and  Chris.  Chaffe,  Chaffe  administrators,  and  the  advances 
made  and  supplies  furnished  by  said  firm  for  the  purpose  of  said 
cultivation ;  and  (2)  for  the  adjustment  of  any  indebtedness  of  all 
the  heirs  of  Mrs.  Sparrow  for  advances  made  to  them  by  the 
SDcceesion,  or  by  Chris.  Chaffe,  administrator. 

When  the  case  went  down  to  the  court  below  the  administrator 
filed  his  fourth  provisional  account  and  three  tableaux  of  debts :  one 
of  debt8>cue  by  the  Euecession;  one  of  debts  due  by  the  heirs  to  the 
administrator  of  the  succession ;  one  of  debts  due  to  John  Chaffe  & 
Sons  by  Edward  Sparrow,  for  which  the  two  major  heirs  are  re- 
sponsible to  the  extent  of  their  virile  shares  in  their  mother's  succee- 
non. 

This  last  indebtedness  was  the  subject  of  special  mention  and 
reservation  in  each  of  our  opinions  and  decrees  in  this  succession,  in 
d9th  and  40th  of  Annuals.     In  those  cases  all  questions  appertaining 
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to  it  wer^  deflnitely  eefctled,  except  that  of  its  amount ^   i 
object  of  this  appeal  is,  mainly,  for  that  purpoae. 

The  major  heira  oppose  the  account  and  the  first  and  last  t£ 
and  the  tutor  of  the  minorfi  opposes  the  aecotid  tableaux  j 
account  on  various  grounds. 

On  the  trial,  the  judge  a  quo  approved  and  homologated 
count  and  second  tableau,  without  any  alteration,  rejected 
one  in  its  entirety,  and  amended  the  third,  so  as  to  fix  tl 
amount  due  John  Chaff e  &  Sons  at  the  sum  of  131^454*54, 
and  interest,  on  the  date  judgment  was  rendered,  January 
the  total  amount  of  the  proceeds  of  the  crop  of  1883,  and  1 
ceeds  of  the  sale  of  Midland  store — less  the  amount  to  be  z 
from  the  latter,  with  which  to  pay  its  credit'ora,  G.  D»  Tu 
and  Orr  &  Lindsley — at  the  sum  of  $20,8«35.B5 ;  and,  after  the  In 
been  deducted,  the  tot^al  amount  of  the  net  balance  due  that 
the  sum  of  $10,318.69,  The  judgment  fixed  the  amount  of  I 
third  due  by  Mrs,  Kate  Forster  at  the  sum  of  $3539.56,  3 
due  by  Mrs*  Fannie  As  lib  ridge  at  the  same  amount,  and  ordi 
administrator  to  pay  said  sums,  respectively,  with  legal 
thereon  from  date  of  decree ^  to  the  intervenors,  as  the  heirs 
ChafTe,  and  the  successors  in  title  of  John  Chaffe  &  Sons,  out 
respective  shares  or  interests  in  the  succession.  It  further 
the  administrator  to  pay  to  said  intervenom  the  said  proceed 
crop  of  1883,  on  account  of  their  claim  against  Edward  Bpa 
administrator  of  succession  plantations. 

From  this  judgment  all  parties  have  appealed. 

In  briefs,  various  points  are  argued;  some  of  w^hich  have 
been  decided  in  our  previous  opinions,  and  others  appe 
claimed  items  of  increase,  or  diminution  of  the  aforesaid  ju^ 

I, 

Taken  in  the  order  stated,  the  first  qaestion  presented  for 
eration  is  wrhether  the  administrator  should  charge  hims* 
f4O0O  as  the  rental  value  of  the  succeBsion  plantations  for  I 
1888,  or  is  |3500,  as  charged  in  the  account,  the  full  ami 
which  he  is  liable.  The  opponents  objected  to  the  introda 
any  evidence  on  the  question  of  the  rental  value  of  the  pla 
in  1888,  on  the  ground  that  our  opinion  in  39  Annual  is  res  J 

The  judge  a  quo  overruled  their  objection  and  admitted  e 
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&Dd  opponeoU  reserved  a  bill  of  exceptions  to  hie  ruling.  We  think 
the  jud^e  was  right  in  so  niling.  Our  decree  in  1887  could  not  in- 
clude a  question  of  rents  in  1888.  It  did  not,  either  in  terms  or  ef- 
fect, attempt  to  do  so^  We  simply  held  ^^that^  having  made  no  ef- 
fort to  lease  the  plantations  under  hiu  administration  ^  he  is  liable  for 
the  rental  value  of  the  same  during  the  time  he  cultivated  them  for 
hiB  own  account,  under  the  law."  Considering  the  evidence,  we 
fixed  the  rent  of  the  three  plantations  *^at  $4000  per  annum  j  subject 
to  deduction  for  taxes  levied  thereon,"  A  the  same  time  we,  most 
distinctly T  recognized  the  rightof  an  administrator  to  lease  succee- 
sion  property,  and  by  private  agreement,  after  duenotice^  (Pp.  703- 
704,)  Citing  succession  of  Richmond^  35  An,  858;  succession  of 
Myrick,  38  An,  6IL 

In  this  case  the  evidence  shows  that  an  effort  was  made  to  obtain 
a  higher  price  for  them,  but  that,  after  obtaining  an  order  of  Court 
lo  that  effect,  and  making  public  advertisement,  f  3500  was  alt  he 
could  obtain  for  the  rent  of  the  three  plantations,  mules,  etc,,  ap- 
pertaining thereto,  aod  this  sum  he  hae  collected  and  charged  him- 
self with  on  hiB  account.  This  is  certainly  all  he  is  responsible  for, 
and  the  court  below  correctly  entertained  that  view  and  homolo- 
gated the  account. 

On  the  flr«t  tableau  of  debts  there  appear  but  three  it^mfl.  No 
complaint  is  made  by  any  one  of  the  disallowance  of  the  item  of  $964 
in  favor  of  Stevenson  and  May,  and  opponent's  objection  to  which 
was,  that  same  had  been  previously  allowed  on  a  former  account, 

(a)  Of  the  second  item — it  being  an  amount  $1609.45,  claimed  aa 
being 2  1-2  percent,  commissions  on  $64,378,55,  ae  the  net  value  of  the 
succession — the  administrator  says,  that  he  does  not  demand  the  pay* 
ment  now,  but  merely  desires  that  the  amount  be  liquidated  and  de- 
termined, at  this  time,  in  order  to  prevent  future  litigation  and  ad- 
ditional expense  J  on  the  other  hand,  tbe  opponents^  contention  is, 
that  this  is  matter  for  determination  on  final  account.  In  the  view 
of  the  opponents  we  concur^  On  the  trial  of  annual  or  provisional 
accounts,  the  questions  arer  (1)  What  revenues  or  other  moneys 
has  the  administrator  received;  and  (2)  what  sums  has  he  dlB- 
bnrsed*  On  the  trial  of  a  final  account,  the  questions  are:  (1) 
What  property,  and  values  of  a^  kinds ,  passed  under  administration ; 
and  (2)   has  the  administrator  faithfully  administered  the  succes- 
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sjon,  aeco anted  for  all  he  raceiYed,  and  is  he  entitled  to  a  discharge 
At  this  time  the  court  will  not  examine  and  decide  what  amount  c 
compensation  he  is  entitled  to  receive. 

This  identical  qneetion  waa  argued  and  decided  when  the  caee  wa 
la^t  before  ui»,  and  we  said:  ^*The  adminifitrafcion  is  not  yet  closed 
and  we  do  not  think  that  the  sncceaaioa  ahouM  now  be    taxed  wit 
the  entire  commiBftions.     These  are  only   properly  exigible   upon 
final  aetUementf  to  be  adjusted  in  the  final  aceoant."    40  An.,  p.  492 

We  can  disc  over  no  uaefnl  purpose  that  would  be  subserved  b; 
taking  up  and  deciding  the  qaesiion  ot  the  admini8trator*s  right  b 
commissions^  confesaedly  before  they  are  exigible.  JVon  covigtat  that 
when  tliey  have  become  exigible,  any  opposition  will  be  made  t 
their  allowance;  or  that  something  might  not  oecur,  between  %h 
judgment  and  final  account,  which  would  render  their  payment  ira 
possible. 

Altogether,  we  think  it  advisable  that  the  whole  matter  should  b« 
postponed  to  the  final  account* 

(6)  Of  the  third  Item^it  being  an  amount  of  $250,  claimed  b] 
J*  £.  Eansdell,  attorney  for  the  administrator^  aa  due  for  profea 
sional  '^aervices  rendered  since  the  death  of  J,  W.  Montgomery,  ii 
June,  1883,*^  —  the  contention  of  the  adminietrator  is  tliat  hi 
services  have  been  valuable  to  the  succession;  and^  that  of  opponents 
that  they  are  covered  hy^  and  embraced  in,  the  amounts  awarded  ii 
favor  of  the  pre-existing  law  partnership  of  Montgomery  and  Rans 
dell,  of  which  the  claimant  was  a  memher,  in  our  last  opinion.  4< 
Ad*  491,  495.  After  stating  the  amount  claimed  to  be  15017.05 
less  the  amount  paid,  of  |900,  leaving  the  balance  of  $4170*05 
we  said: 

^^The  fee  of  Montgomery  &  Hansdell  was  reduced  to  f  2S62,  a  ad 
adding  the  $900  already  paid,  made  |3?62*S6*  *  *  *  We  hav^ 
carefully  examined  the  report  and  considered  the  proceedings  will 
special  reference  to  making  a  just  estimate  of  the  services  rendere< 
by  these  gentlemen,  and  we  think  they  should  be  allowed  a  fee  o 
|S250^  and,  deducting  the  $900  received  by  them,  would  leave  j 
balance  due  them  of  $2350  j  this  to  include  services  rendered  and  U 
be  rendered  in  the  settlement  of  the  succession,'^  etc. 

ThiE  is  plain  enough,  and  entirely  free  of  ambiguity;  but  counsel 
ill  brief  j  citee  us  to  the  phraseology  employed  in  our  decree,  and  in 
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yokes  it  as  being  decisive  of  the  question  in  his  favor.  It  is  as  fol- 
lows: 

^Thatthe  fee  of  Montgomery  &  Ransdell  be  fixed  at  $3260,  sub- 
ject to  a  credit  of  $900,  already  paid,  leaving  a  balance  of  $2360  due." 
Hence,  he  insists  that  the  opinion — or,  rather  the  decree — did  not 
fix  the  amount  of  fees  of  counsel  for  future  services,  and  his  claim 
is  well  founded.  But  we  do  not  regard  the  word  ^^due"  as  exercis- 
ing control  over  the  opinion  and  the  remainder  of  the  decree,  as 
both  the  opinion  and  first  part  of  decree  fix  the  sum  alike,  viz : 
13250  less  $900,  leaving  a  balance  of  $2360.  We  can  see  no  incon- 
sistency between  the  statement  in  the  opinion  that  this  sum  is  ''to 
include  services  rerhdered  and  to  he  rendered  in  the  settlement  of  the 
SQccession,"  and  that  in  the  decree  "of  $2360  due."  It  may  be  ques- 
tionable, or  even  illegal,  if  you  will,  for  the  full  amount  of  attor- 
ney's fees  to  be  awarded  before  his  services  have  been  fully  ren- 
dered and  the  succession  wound  up;  yet,  if  neither  the  administra- 
tors, heirs  or  other  creditors  complain  of  such  an  allowance 
having  been  made,  that  is  the  end  of  the  controversy.  But,  how- 
ever that  may  be,  we  are  not  disposed  to  regard  with  favor  an  ar- 
gument of  that  kind  in  behalf  of  an  additional  allowance. 

Having  thus  disposed  of  all  the  items  which  figure  on  the  first 
tableau  of  debts,  we  find  the  judgment  of  the  judge  a  quo,  rejecting 
I        all,  to  be  correct,  and  approve  of  his  decree,  in  that  particular. 

III. 

On  the  second  tableau  of  debts  there  appear  only  three  debts 
enomerated,  as  being  due  by  the  heirs  of  Mrs.  Sparrow  to  Chaffe, 
administrator,  viz : 

Amount  advanced  to  Kate  Foster,  ...        $4,487  26 

Amount  advanced  to  Fannie  Ashbridge,  ...  2,106  00 
Amount  advanced  to  minors  Decker,-       ...  4,01884 

The  vouchers  corresponding  therewith  disclose  that  these  sum» 
are  made  up  of  cash,  and  drafts,  of  the  different  parties,  on  the  ad- 
ministrator, which  were  paid  by  him,  during  the  year  1883  (latter 
part),  1884, 1886  and  1886,  and  since.  Neither  of  the  major  heirs  op- 
posed the  amounts  charged  to  them  respectively,  and  hence  the  only 
question  is,  with  regard  to  the  charges  against  the  two  minors,  Mary 
and  Kate  Decker. 
I  Their  tutor  insists  that  it  is  not  competent  for  the  settlement  to 
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be  made  in  ike  8ttcces»ion  of  their  graiidmothei*)  on  an  adiuinij 
account^  but  that  it  should  be  referred  to  him  as  tutor  for  aJ 
or  rejectiotii  and  fietfclement  thereof »  in  the  tutttrship.  He 
contends  that,  as  no  debt  can  be  made  against  miuore  in  e 
their  revenues  without  the  authority  of  a  family  meeting  ( 
350),  there  is  no  legal  reason  for  the  inforcement  of  the  adn 
tor^a  demand  against  them. 

In  onr  opinion  in  39  Annual,  at  page  706  we  expressed  ouj 
]Q  regard  to  a  part  of  thia  claim,  thus: 

It  appears  from  the  record  that^  since  his  appointment,  tl 
ent  administrator  has  *  *  furnished  the  means  necessary 
maintenance  and  for  the  schooling  of  the  minors  Ms 
Kate  Decker,  and  that,  as  they  were  ^vithout  a  tutor  from 
1883,  to  the  lattsr  part  of  18S5^  the  funds  ware  intrusted 
Foster,  who  had  kindly  taken  L*harge  of  the  two  minors.  A 
proceedings  were  irre^lar,  and  were  carried  on  outride  of  1 
but  they  were  manifestly  prompted  by  laudable  feeliog^t  a 
siderations  of  fairneaa,  and  of  humanity,  for  which  the  adn 
tor  should  not  be  made  to  suffer,  if  by  any  legal  means  he  i 
tain  reimbursement.     •     *     •     * 

*'  We  therefore  deem  it  our  duty  to  reaer%'e       *       * 
rights  of  the  administrator  to  demand  reimborsement  of  f 
advanced  by  him  to  the  two  heirs  aforesaid,  as  well  as  foi 
advances  made  to  the  minors  Mary  and  Kate  Decker.*^ 

An  examination  of  the  record  discloses  that  all  ite^ms  pric 
14th  of  July,  1887,  were  charged  to  Mrs.  Kate  Foster,  an 
subsequent  to  tiiat  date  to  C*  S.  Wyley,  tutor. 

His  opposition  denies  the  correctness  of  only  those  iteu 
are  charged  to  Mrs,  Foster,  and  which  aggregate  $2188.84 
admits  the  receipt  of  the  remainder  of  $18S0«  and  the  liabilil 
wards  therefor. 

Hence,  it  is  clear  that  the  whole  question  is  remitted  to  t 
cesdoD  settlement,  and  that  it  is  uarrowed  to  the  amount  of 
the  admiuistrator  expended  for  their  aecDuut. 

We  cau  perceive  no  objection  to  this  mode  of  proceedini 
account  ai  d  two  of  the  tableaux  concern  the  minors,  and  i 
terests  are  still  united  with  those  of  the  major  heirs  in  the 
sion.  And  it  is  quite  as  much  a  matter  of  justice  to  the  adn 
tor  that  their  liability  to  him,  for  adimnce  puymenU  made  on 
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heritance  shovdd  be  adjusted  in  the  9ucce88ion  as  payments  so  made 
to  the  major  heirs. 

The  proof  folly  satisfies  us  that  Chaffe,  administrator,  made  the 
advances  stated  in  the  tableau,  and  that  the  shares  or  interests  of  the 
minors  are  liable  therefor — there  being  no  proof  in  the  record  to  show 
that  the  sum  expended  exceeded  their  revenues. 

IV. 

Before  we  undertake  the  discussion  of  the  account  of  John  ChafPe 
&  Sons  against  Edward  Sparrow,  as  administrator  of  the  plantations 
of  Mrs.  Minerva  Sparrow's  succession,  a  brief  review  of  its  status,  as 
it  appears  in  our  decisions,  will  be  necessary. 

During  General  Sparrow's  administration  of  his  wife's  succession, 
between  the  date  of  her  death,  in  December,  1879,  and  the  date  of 
his,  in  July,  1883,  he  conducted  with  that  firm  all  of  his  financial 
transactions.  On  account  of  those  dealings,  that  firm' preferred 
against  her  succession  a  large  claim,  the  correctness  of  which  had 
been  acknowledged  by  Sparrow,  just  before  his  death.  In  July,  1883, 
Christopher  Chaffe  became  administrator,  and  continued  the  admin- 
istration and  the  affairs  of  the  plantations  just  as  they  had  been 
managed  by  his  predecessor.  In  1885  he  filed  an  account  and  tab- 
leau of  debts,  on  which  the  claim  of  his  firm  figured,  at  the  debit  of 
of  the  succession,  for  the  sum  of  $27,466. 6d,  as  due  at  the  date  of 
General  Sparrow's  death.  They  were  opposed,  and,  on  appeal,  we 
held  that  the  administrator  must  be  considered  and  treated  as  having 
operated  the  plantations  of  the  succession  for  his  individual  account, 
with  the  authorization  of  the  major  heirs,  and,  as  such,  responsible 
for  the  revenues  thereof,  and  chargeable  therewith.  We  also  held 
that  John  Chaffe  &  Sons  were  not  the  creditors  of  Mrs.  Sparrow's 
successson,  but  of  General  Sparrow,  as  the  administrator  of  the  suc- 
cession plantations,  and  that  Mrs.  Foster  and  Mrs.  Ashbridge,  major 
heirs,  were  bound,  under  their  written  agreements,  each  for  one- 
third  of  that  debt,  to  the  extent  of  their  respective  virile  shares  in 
their  mother's  succession.  On  account  of  the  mixed  character  of 
these  transactions  and  the  peculiar  relations  of  the  parties,  it  wa^ 
thought  proper  that  the  account  of  John  Chaffe  &  Sons  should  be 
liquidated,  and  settled  in  the  succession  and  contradictorily  with 
Chaffe,  administrator;  therefore,  it  was  ordered  by  the  court,  that 
the  administrator  shquld   apply  the  net  proceeds  of  the  1883  crop 
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(which  was,  at  that  time,  standing  at  the  credit  of  the  sTJCcession)  t4> 
the  credit  of  John  Chaffe  &  Sons. 

Butj  upon  an  examination  of  their  acconnts,  ft  was  aacertained  to 
he  a  fact  that,  in  Fehruary,  1880,  there  was  at  the  credit  of  Mrs, 
Minerva  Sparrow  with  them  the  enm  of  $11,451.61,  and  that  they 
held  her  mortgage  notee  forfll,05U2;  and  that,  instead  of  apply- 
ing that  sum  to  the  extinguiahment  of  said  notes,  they  incorrectl^r 
imputed  it  to  her  credit  on  their  account.  We  held  thia  to  be  iUe- 
gal,  and  imputed  that  balance  to  the  discharge  of  Mrs,  Sparrow'ft 
notee,  and  gave  her  enecession  credit  for  the  resnlting  balance  of 
1400.29*  This  resulted,  of  course,  in  a  corresponding  incrta^  of 
John  Qhaffe  &  Son^s  account  by  that  amount. 

When  the  cause  went  down  to  the  lower  court  for  a  trial  of  the 
queBtionB  remaining  in  Buspenae,  and  in  puranance  of  onr  exprefls 
direction,  the  administrator  filed  an  additional  account,  and  two 
tableaux  of  debts,  on  which  the  account  of  John  Ohaffe  &  Sons  was 
restated  and  the  amount  fixed  at  $42,000,  and  one -half  charged  to 
each  of  the  major  heirs. 

These  were  approved,  and  on  the  trial  it  was  held  by  the  District 
Judge  that  no  proof  was  admiesible  in  reference  to  this  account,  and 
we  decided  that  his  niliug  was  erroneous^  and  again  remanded  the 
case*  for  the  purposes  stated  above,  and  directed  the  judge  to  admit 
the  rejected  testimon) .  On  the  return  of  the  case  to  the  lower 
court,  the  issuea  and  pleadings  were  reformed  and  disposed  as  stated 
in  the  beginning  of  this  opinion. 

(a)  As  stated  in  transcript  and  brief  of  John  Chaflfe  &  Sobs,  this 
account  stands  thus,  viz : 


Balance  due  July  5,  1SS8 

To  amount  paid  on  mortgage 

To  interest  on  last  to  July  6,  1883 


$27,466  m 

11,451  61 

3,081   75 


Aggregating  -_-->,        $42,000  04 

Opponents  not  only  deny  and  vigorously  resist  this  ad4fiti€ma] 
charge  of  $11,451,61,  with  interest,  hat  also  the  whole  claim  of  johi 
Ohaffe  «&  Sons. 

On  the  trial  their  counsel  admitted  ttiat  in  the  account  there  wm 
erroneously  charged,  as  a  debits  the  sum  of  $2,974.51,  and  that  thai 
sum  was  a  debt  of  A.  M>  Ashbridge,  the  husbaud  of  one  of  the  ma- 
jor heirf4  and  opponents,  and  should  be  dedticted.     Said  sum,   will 
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interest  to  July  5,  1883,  aggregated  $8,733.52,  and  when  credited  on 
the  account  there  was  left  a  balance  due  of  $38,266.52. 

Originally  there  was,  also,  a  personal  debt  of  Gen.  Sparrow 
charged  up  in  their  account,  but  the  proof  shows  that,  upon  holding 
a  conference  with  him  upon  the  subject,  same  was  credited  back 
again  and  completely  eliminated  therefrom. 

From  what  is  recited  in  the  preceding  part  of  this  paragraph  on 
the  subject,  it  is  manifest  that  the  sum  of  $11,451.61,  with  interest, 
was  correctly  charged  into  the  account  again,  and  properly  figures 
as  an  additional  debit  against  General  Sparrow,  because  John  ChafFe 
&  Sons  had  improperly  given  him  credit  for  just  that  amount  of  Mrs. 
Sparrow's  personal  funds,  which  were  in  their  hands  before  her 
husband  was  appointed  administrator  of  her  succession. 

Having  thus  withdrawn  that  amount  of  credit,  there  must,  neces- 
sarily, be  a  corresponding  amount  of  debit  against  General  Sparrow. 
We  think  the  account  has  been  correctly  restated  at  the  figures 
above  given.  The  proof  fully  satisfies  us  of  the  correctness  of  the 
demand.  All  of  the  accounts  are  before  us  in  the  original,  and  to 
them  are  appended  the  original  depositions  of  the  then  members  of 
the  firm,  which  were  taken  in  1886,  and  have,  since  that  date,  been 
on  file  in  the  mo'rtuaria,  and  have  been  previously  submitted  to  this 
court  for  examination.  Those  witnesses  were  submitted  to  a  rigorous 
cross-examination  by  the  opponent's  present  counsel,  who  have 
failed  to  produce  any  countervailing  evidence.  They  each  testify  to 
the  correctness  of  each  and  every  item  of  the  accounts,  and  upon 
their  uncontradicted  evidence  we  feel  warranted  in  approving  and 
allowing  them  for  the  balance  claimed  of  $38,266.52,  with  legal  in- 
terest from  July  5,  1883. 

(b)  Counsel  for  opponents,  however,  insist  that  the  account  of 
John  Chaffe  &  Sons  is  not  for  strict  plantatioi.  supplies,  a  large  part 
of  the  advances  made  having  been  for  General  Sparrow's  individual 
uses  and  that  of  the  minors,  and  that  they  are  not  chargeable 
therewith.  They  point  to  General  Sparrow's  certificate  approving 
those  accounts  as  confirmation  of  their  complaint. 

Endorsed  upon  a  paper  which  is  annexed  to  their  accounts  and  the 
accompanying  depositions  is  a  certificate  in  which  he  approves  those 
rendered  prior  to  the  4th  of  August,  1882,  and  in  which  it  is  stated 
that  *'  the  charges  made  therein  for  supplies  furnished  and  advances 
made  to  enable  (him)  to  carry  on  and   administer  said   plantations 
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are  coireetj  and  wai^  lased  in  that  way,  except  that  a  mnall  pa 
thereof j  not  exceeding^  one- sixth  (if  that  much),  waa  expended  ft 
the  necessary  m*pport  of  the  heirs  of  Mrs.  Sparrow,  and  (were)  i 
es^mtded  b^  their  regwe^t,  and  with  their  cattsetit  that  the  crops  of  t) 
place  nhotild  be  used  by  me  in  the  payment  thereof.^ ^     (Italicfl  ours.) 

On  that  date  the  total  amount  of  John  ChafTe  &  Sons*  account  a[ 
proximated  121,000^  and  was  only  increased  during  the  succeediii 
year  by  about  |6000. 

But  there  is  no  proof  as  to  the  application  of  the  last  named  a<^ 
vancee;  and  there  is  no  question  of  opponents^  Uability  for  their  pre 
portionat^  shares  of  two- thirds  of  the  |2 1,000,  under fA^  ver^femis  t 
the  certificate  which  opponents  invoked^  although  it  might  have  bee 
questionable  under  those  of  their  original  agreements^  And  we  r€ 
gard  them  equally  bound  for  the  amounts  advanced  to  and  con 
fiumed  by  the  two  minors,  who  had^  at  the  time,  no  tutor^  and  wei 
living  in  the  family  domicih  The  major  heirs,  by  Yirtue  of  thei 
written  agreements,  came  under  a  similar  obligation  toJohn  CbaH 
&  Sona,  as  General  Sparrow^  did*  Even  a  greater  one,  because 
large  portion  of  the  aupplies  and  advances  thus  made  was  expend© 
and  used  for  thMr  support^  achoolfng  and  maintenance,  and  that  c 
their  nieces,  with  their  knowledge  and  acquiescence.  Bound  aa  the 
were  to  John  ChafFe  &  Sons  and  co-operating  as  they  were  with  the 
father^  in  the  management  of  the  plantations  of  their  mother's  auc 
cession,  they  were  bound  to  have  been  aware  of  the  necessities  i 
the  minors ;  and  must  be  held  to  have  consented  to  and  acqniesce 
in  what  General  Sparrow  permitted  to  be  done,  and  can  not  be  al 
lowed  to  shield  themselves  from  the  full  meaeure  of  their  responsi 
biltty  for  bts  indebtedness  on  that  account. 

(c)  Opponents  specially  disown  any  responsibility,  for  any  obliga 
tlon  of  General  Sparrow^  ariairig  out  of  his  eommereial  enterprise,  i 
the  way  of  a  store  on  Midland  plantation;  and,  at  the  same  timi 
they  resist  the  demands  of  D,  G.  Ttitt  &  Co.  and  of  Orr  &  Lindslei 
to  be  paid  the  amount  of  their  respective  claims  from  the  proceet 
thereof. 

It  appears  from  the  record,  that  the  store  lu  question  was  situate 
on  the  Midland  plantation,  it  being  one  of  the  plantations  the 
belonging  to  Mrs.  Sparrow^s  succession,  and  from  it  advances  i 
supplies  were  made  to  it,  and  to  the  two  others^  and  the  laborei 
and  employes  on  each.     This  store  was  operated  by  the  employ* 
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of  General  Sparrow,  and  supplied 'by  John  Chaffe  &  Sons,  in  great 
part.  D,  G,  Tutt  &  Co,  and  Orr  and  Lindsley,  aJso^  furnished  it,  in 
part,  and  the  claims  presented  are  for  advances  made  to  it. 

This  store  formed  an  important  ingredient  in  the  administration  of 
those  plantations,  and  we  think  the  District  Jndge  correctly  treated 
tbe  proceeds  thereof,  as  forming  a  part  of  the  assets  to  be  used  in 
effecting  a  settlement  of  John  Chaffe  &  Sons^  account.  In  80  doing, 
he  could  not,  with  justice  or  propriety,  have  disregarded  the  Jemands 
ol  other  opponents  for  a  share  thereof* 

The  jadgraent  fixes  the  aniount  of  the  proceeds  of  Midland  store 
at  11640.75,  and  deducts  therefrom  1643.27  as  the  amount  due  D.  G* 
Tutt  &.  Co,,  and  $454,96  as  the  amount  due  Orr  and  Lindsley,  and 
allows  the  balance  of  f  542,79  as  credit  on  the  account  of  John  ChafTe 
&Sona.  The  sums  due  D.  G.  Tutt  &  Co.  and  Orr  and  Lindsley,  are 
not  to  be  paid  over  to  them^  but  are  t<)  be  retained  in  the  handa  of 
the  administrator  for  payment,  in  due  course  of  law. 

Under  the  circumstances,  nothing  else  could  have  been  done. 

V. 

The  next  important  question  to  determine  is  the  amount  of  the 
net  pTOceeds  of  the  crop  of  1883,  which  was  produced  on  the  sue- 
ceisioD  plantations,  partly  under  theadmtnistratioo  of  Edward  Spar- 
*^Wt  and  partly  under  that  of  Chaffe, 

While  it  is  true  that  Christopher  Chaffe  was  a  member  of  the  firm 
of  John  Chaffe  &  Sons  at  the  same  time  he  was  administrator  of 
the  suctessjon,  yet  the  proceeds  of  that  crop  stood  to  his  credit  as 
adminiftTator  on  the  hooks  of  John  Chaffe  &  Sons  and  were  not  un- 
<ier  their  dominion  or  control.  For  the  purpose  of  facilitating  set- 
tlement, and  speeding  ^the  trial  of  the  account,  the  heirs  of  Jol.n 
Chaffe^  who  departed  thia  life  in  October,  1888,  and  the  succesfiors 
In  title  of  John  Chaffe  &  Sons,  filed  an  intervention,  to  which  the 
opponents  excepted  on  various  grounds.  We  are  of  the  opinion 
that  the  District  Judge  properly  permitted  it  to  be  filed,  as  it  tended 
losnbserve  the  purposes  enumerated,  and  was  io  furtherance  of  the 
rt^t  n,  ations  made  in  our  previous  decrees. 

The  net  proceeds  of  the  crop  of  1883,  are  stated  iu  the  tableau  un* 
der  discussion  to  be  $13,853,83,  incltisive  of  the  stock  of  merchan- 
dise in  Midland  store ;  and,  deducting  this  amount  from  the  $42,- 
W)0.04  represented    to   he  due  John  Chaffe  &  Sons,  and  there  is  re* 
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maining  b,  balance  in  their  favor  of  $28,047:20,  As  before 
the  judgment  appealed  from  increaned  the  amonnt  to  |20,2 
iDclading  the  proceeds  of  merchandise  in  Midland  fitore,  i 
considered. 

The  decree  does  not  furnish  us  any  data  on  which  thia  am 
ascertained  J  but  a  comparison  made  of  the  judgment  with  th 
enumerated  on  the  tableau  shows  that  in  order  to  reach  th 
mate  the  judge  a  quo  must  have,  necesBarily,  rejected  m 
them.  This  seems  to  be  conceded  by  counsel  on  both  sides  I 
briefs.  Taking  the&e  admissiofis  into  consideration  we  will 
the  rejected  items  tteHaiim. 

{a)  The  ''  pay  rolls  of  J,  A.  Gary,  |70O.08»'* 
The  proof  uhowfi  that  G^ltv  was  a  manager  on  the  Ai^lingt 
HopewelJ  plantations,  beJouging  to  the  sncceesion,  during  tl 
1883,  and,  as  euch,  was  charged  with  the  settlement  of  the  ac 
of  laborers,  and  the  payment  of  their  wages.  For  this  p 
Chaffe,  administrator,  placed  the  necessary  funds  in  the  bands 
agent  on  the  premises,  who  furnished  the  plantation  mana^ 
needed,  and  he  made  payments  to  the  laborers  on  pay  rolls,  an 
were,  in  turn,  surrendered  to  the  agent  as  vouchers,  Ever^ 
the  manager  prepared  pay  rolls,  certiEed  to  their  correetnoE 
from  the  agent  received  the  requisite  sum  of  money  to  ms 
settlsments.  These  pay  rolls  were  offered  and  flied  in  evidence 
out  objection,  and  other  confirmator>*  proof  waa  made  of  tl 
penditur©  of  tlje  money  by  the  administrator,  and  that  sam 
furnished  by  John  Chaffe  &  Sons.  The  only  objection  urged  in 
raent  is,  that  the  quantum  of  evidence  is  insofBcient  to  cbati 
ponents.  The  testimony  offered  waa,  manifestly,  alt  that  was  n 
able.  Gary  was  nan  eM  inventus,  and,  alter  the  lapse  of  sLt  y€ 
would  have  been  an  utter  impossibility  to  have  obtained  the  test 
of  the  laborers  themselves.  We  think  the  proof  of  thia  item  is  a 
and  that  it  was  incorrectly  disallowed. 

(h)  Balance  of  salary  of  E.  H.  Bavis,  as  overseer,  in  1882,  $14 
It  appears  that  Davis  bad  been  for  several  years,  general  ma 
of  the  succession  plantations  while  under  the  management  of  G< 
Sparrow,  and,  when  Chaff e  was  qualifled,  and  took  charge,  I 
certained  this  balance  to  be  dne  him  on  account  of  the  previous 
and,  not  questioning  its  correctness,  paid  it  from  the  proceedji 
188a  crop.    The  general  complaint  made  by  opponents  of  thia 
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TSj  Dot  of  the  amoutit^  but  of  the  faet  that^  same  haying  been  an  item 
of  credit  in  favor  of  General  Sparrow,  in  ISS2^  it  could  not  be  paid 
frcm  the  crop  of  1883,  as  that  atone  Is  matter  for  our  conmderation. 

We  think  the  proof  is  abiindunt,  of  the  amount,  being  due,  and  of 
its  having  been  paid  by  Chaffe,  adminiBtrator.  When  he  took  charge 
of  the  succession,  it  was  at  General  Sparrow ^s  special  request.  He 
waa  iiot»  at  that  time^  advised,  nor  for  several  years  thereafter,  that 
Ehe  uoiitrol  and  administration  of  theae  plantations  did  not  constitute 
I  part  of  his  administration  of  the  succession,  and  that  of  his  pre- 
decessor in  office*  He  had  the  impression  that  hie  administration 
was  but  a  continuation  of  that  of  General  Sparrow,  and,  doubtless, 
fupposed  that  any  preferred  claim  on  the  crop,  like  that  of  an  over- 
seer-s  wages,  could  he  with  propriety  paid  from  the  proceeds  of  the 
ciop  of  1882,  or  1883, -indifferently,  as  hit*  services  extended  to  both, 
though  under  different  administrators  of  the  «amc  succession.  Not- 
withstanding he  was  in  error  in  this  assumption,  yet  the  management 
and  fiuperintendence  of  General  Sparrow  continued  until  the  6th  of 
July  1883,  or  for  one -half  of  the  year,  and  he  was  the  absolute  owner 
of  the  whole  crop  of  that  year.  There  is  no  question  of  the  fact, 
ihax,  under  theii'  written  agreements,  the  major  heirs  were  absolute- 
ly bound  for  all  the  legitimate  and  proper  expenses  of  the  cultiva- 
tion of  that  crop,  which  Cieneral  SpaiTOW  contracted^  and  for  those 
of  previous  years.  What  justice  is  there,  then,  in  the  demand  of  op- 
ponents, that  John  Chaffe  &.  Sons,  and  Chaff e  as  administrator,  shall 
io«e  this  sum,  because  it  was  not  teahnicaUp  a  debt  of  the  crop  of 
1883,  notwithstanding  it  is  one  for  w^hich  General  Sparrow^  and  they 
were  legally  bound?     None, 

It  is  our  opinion  that  this  debt  should  have  been  allowed,  and  that 
the  judge  a  qtio  erred  in  rejecting  it* 

(e)  Amount  of  1883,  f  2000. 

Under  our  decree  in  29th  of  Annuals,  we  held  that  the  administra- 
tor, Chaffe »  was  chargeable  v\'ith  the  rental  value  of  the  plantations 
of  the  fiueeessionat  $4000  per  annum  from  the  date  of  his  appointment, 
aud  he  accordingly  charged  himself  with  $2000  on  his  1888  account, 
for  one* half  of  the  year  1883.  Now  his  claim  is  that,  having  paid 
tMg  sum  for  the  account  of  General  Sparrow,  and  the  heirs  jointly, 
he  is  entitled  to  reimbursement  out  of  the  crop,  for  the  net  balance  of 
which  they  are  to  receive  credit.  This  is  so  manifestly  just  and  cot- 
f^ct,  tiiat  argument  seems  imnecesaary  to  strengthen  and  support  it. 
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Had  tha  crop  of  that  year  been  eqaallj^  apportiooed  betweeu  C 
Bparrow  and  Christopher  Chaffe^  individtialiy,  his  claim  woal( 
been  unfounded.      But  this  is  not  the  case-     The  whole  crop 
the  credit  of  Qeneral  Sparrow's  aecomnt,  and  it  rnnatbe  ehargi 
this  part  of  the  rent,     This  item  was  incorrectly  disallowed^  * 

{d)  Commis&ions  of  administrator  of  2  1-2  per  cent,  on  pi 
of  crop  of  1883j  amounting  in  groBB  to  $38,092.07,  and  aggr 
|972,ao. 

While  the  administrator  was  put  to  large  expense  and  trc 
the  management  of  this  property  he  was  not  administrator  quou* 
only  a  Jie^joti^rnm  ge^tor.  His  Arm  was  the  recipient  of  the  cro 
sold  ^hem  on  usual  terms, 

He  was  the  administrator  of  the  remainder  of  the  snccessjoi 
erty,  and  will  be  entitled  to  commissions  as  such,  on  final 
ment. 

Varions  other  intermediate  agents  and  aealBtants  were  in  hia^ 
and  engaged  In  the  cultivation  of  the  crop.  These  are  carai 
t«?nd  to  reduce  his  claim.  Yet,  it  is  not  right  for  bis  services 
wholly  unrewarded,  and  we  think  that  hia  supervision  and  car 
crop  for  one- half  the  year  18S3  should  entitle  the  admi&istr 
some  allowance,  and  we  therefore  fix  the  compensation  at  f3i 
to  that  amount  this  demand  is  reduced. 

(e)  Vouchers  Nos»  284  and  180  for  the  aggregate  amonnt  of 
were  withdrawn  by  the  administrator^  and  appropriate  all 
wae  made  on  the  tableau  and  judgment* 

(/)  The  judge  a  quo  increased  the  debits  of  the  admimstrj 
charging  him  with  f  733.33  for  cotton  seed  of  the  crop  of  18S 
h\  the  crop  of  1884;  and  for  corn,  likewise  employed,  val 
$996 — the  two  items  aggregating  1 1730,08, 

An  examination  of  the  evidence  on  the  subject  leavea  our 
in  doubt.  After  the  lapse  of  so  many  years  it  is  quite  imposs 
witnesses  to  testify  with  accuracy  as  to  details  of  plantat 
pendJtures^  and  it  is  equally  as  much  so  for  courts  of  justice 
der  accurate  jodgments  on  their  evidence.  Hence,  an  a^ 
tribunal  must  in  such  case^  of  necessityj  rest  its  judgment 
opinion  of  the  judge  below,  who  knows  the  witn esses  and  heai 
testify*    Therefore  we  will  not  disturb  his  judgment  in  this  par 

This  completes  our  review  of  the  account  and   tableaux- 
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are  some  other  matters  adverted  to  in  the  oppositions,  which  we 
have  not  considered  germane  to  a*  provisional  account,  and  have, 
for  that  reason,  passed  them  hy  without  notice ;  hut  we  will  fully 
reserve  their  rights  on  the  trial  of  the  administrator's  final  account. 

The  judgment  must  he  amended  so  as  to  conform  to  the  views 
herein  expressed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  he  amended  in  the  following  particulars,  viz : 

1.  So  as  to  charge  to  and  deduct  from  the  amount  fixed  hy  the 
judgment,  as  the  net  proceeds  of  the  crop  of  1883,  the  following, 
viz: 

(a)  The  pay  rolls  of  Gary,  $700.08 
(&)  Balance  of  Davis'  salary,  $1481.06. 

(c)  One-half  1883  rent,  $2000. 

(d)  Commissions  on  1883  crop,  $300. 
Aggregating  $4482.04. 

Resulting  in  a  net  crop  balance,  in  the  hands  of  Chaff e,  adminis- 
trator, of  $16,353.81  for  the  year  1883. 

2.  So  as  to  fix  the  net  balance  of  Edward  Sparrow's  indebtedness 
to  John  Chaffe  &  Sons,  as  of  date  July  4,  1883,  at  $38,266.52;  subject 
to  a  credit  of  the  amount  fixed  herein  above  as  the  net  balance  of 
1883  crop,  whereby  a  final  balance  in  their  favor,  and  against  Edward 
Sparrow  aa  administrator  of  the  succession  plantations — from  De- 
cember, 1879,  to  July  4,  1883— is  produced,  of  $21,912.71,  on  which 
legal  interest  is  to  be  computed  from  the  4th  day  of  July,  1883,  to 
date  of  payment. 

3.  So  as  to  fix  the  amount  f9r  which  each  one  of  the  shares  Or 
interests  of  the  major  heirs — Mrs.  Kate  Foster  and  Mrs.  Fannie  Ash- 
bridge—respectively,  are  bound,  at  the  sum  of  $7304.23,  with  like 
interest  as  last  and  from  same  date — that  sum  being  one-third  of  the 
net  balance  due  by  Gen.  Edward  Sparrow. 

It  is  finaUy  ordered  and  decreed  that  these  sums  shall  be,  by  the 
administrator,  reserved  out  of  their  respective  shares  in  the  succes- 
sion, on  flnsd  settlement,  and  by  him  paid  to  John  Chaffe  &  Sons. 
That,  in  all  other  respects,  the  judgment  appealed  from  be  aflftrmed 
and  the  costs  of  appeal  be  taxed  against  opponents  and  appellants. 

Rehearing  refused. 
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Suect'SHion  of  II.  I^fmjjsirt* 

No.  10,581. 
Succession  op  B.  Doug  art* 

Tho  Mipr*.'Uif*  Coui-t  bus  no  jurisdiction  OTtr  a  eontrovtrsy,  th(?  »oU'  ii^bje 
uhii'li  if-  to  recover  uj*  r<«/«  an  amount  Wlow  the  Inferior  limit  of  its  appi 
jnri?<iliction,  wberc  the  judgment,  thouf^h  rendered  hy  it  trith  ««/*,  bn^ 
i^iitlsfled  »nd  is  defunct.    The  ruling  in  i^t  An.  58;^  [»  taapplJ (ruble  tu  thl^  ra 

A  PPEAL  from  the  Civil  District  Court  for  the  Pamh  of  Orleai 
iX     Rigktor,  J. 


lii 


A.  L.  Tissot  for  the  Appellee: 

Want  *»f  Jnrii?i!iction  will  be  taken  notice  of  by  the  court  fj-  pn^Ho  mtdn  Hi 

atiiM^e  nt  tbe  proceedings. 
Hannrm)'  flub  vs.  New  Orleans  Gas  Light  i'oiiipany.    siueceJSijIotJ  of  L.  C,  f 

:^7  An.  jm 
Tbi&coiirl  haii  no  Juriediction  over  a  matter  or  H;tiu]  ttK^liiTit  a  siuct-es^lon 

the  amuitnt  claimed  is  less  than  S'itXK),  and  tht^  Tilled  in  the  hands  of  theexi^t 

or  udmiuUtratrix   does   not  e.\ce<*d   that   amount,    Suefi^ti^ioii  of   1^  t'.  i 

A7  All.  i:^. 


Buvk^  Dinkelspiel  &  Hart  for  the  A ppell tints,  cited:  Factors 
Traders  Insurance  Company  vs.  New  Harbor  Protection  Com; 
e£  ate.,  39  An.  588. 


^ 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  final  account  in  this  succession  was  tilt 
1876,  Oppositions  wxre  filed  by  the  heira.  They  were  diam 
and  the  account  was  homologated. 

On  appeal  to  this  court  the  judgment  of  the  lower  court 
amended,  striking  from  the  account  the  item  to  the  ^-redit  of  1 
Mathe,  and  in  other  respects  it  was  affirmed. 

The  succession  was  ordered  to  pay  the  costs  of  the  opposition 
the  appeal. 

Th€»  cost  bill  amounted  to  $227.60. 

Mrs,  Catherine  Bougart  filed  a  rule  on  February  29,  188fi,  on 
executrix  to  file  a  final  account  of  the  administ ration  of  said  sm 
sion,  as  she  had  filed  none  since  the  rendition  of  said  judgn 
ordering:  the  succession  to  pay  said  costs.  The  defendant  in 
rule  pleaded  the  prescription  of  one^  three  and  ten  years,  whicl 
sustained,  and  there  was  judgment  dismissing  the  rule. 

The  plaintiff  in  rule  appeals. 
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This  court  mast  proprio  motu  dismiss  the  appeal. 

The  entire  fund  of  the  succession  was  disposed  of  by  the  judgment 
homologating  the  account.  The  amount  for  cost  is  the  only  sum  to 
be  distributed.  This  is  the  amount  in  controversy.  It  is  less  than 
the  lower  limit  of  our  jurisdiction.  The  appeal  is  therefore  dis- 
missed. Succession  of  Duran,  34  An.  585;  Succession  of  Gohs,  37 
An.  429;  Harmony  Club  vs.  N.  O.  Gas  Light  Co.,  41  An.  (not  yet 
reported) . 


On  Application  for  Rehearing. 
,  Bermudez,  C.  J.     The  appellants  contended  that  this  court  has 
jnriBdiction  and  relies  on  the  ruling  in  Factors^  Insurance  Company 
V8.  New  Harbor  Protection  Company,  39  An.  583,  as  decisive. 

The  cases  are  dissimilar. 

The  court  there  decided  that,  as  the  controversy  was  the  construc- 
tion of  an  existing  judgment  for  more  than  $2000,  involving  the  ques- 
tion whether  or  not  it  bore  interest,  the  issue  raised  was,  whether 
the  complainants  were  or  not  entitled  to  the  amount  with  interest  j  and 
thus  the  case  was  appealable. 

In  the  instant  case,  the  judgment  homologating  the  amount  at  the 
cost  of  the  succession  is  not  sought  to  be  construed.  It  has  received 
its  execution,  is  defunct  and  is  not  sought  to  be  enforced. 

The  only  remnant  of  it  which  is  the  matter  now  in  dispute,  is  the 
costs  set  up  by  the  plaintifiPs  in  rule,  for  $277.60  only,  which  were  not 
fixed  at  that  sum  by  the  previous  judgment,  and  to  recover  which 
they  have  instituted  a  new  independent  proceeding,  equivalent  to  a 
direct  suit,  in  which,  from  no  aspect,  this  court  can  render  a  judg- 
ment for  an  amount  exceeding  $2000  vnth  costs,  which  it  could  have 
done  in  the  case  invoked,  toith  or  vnthout  interest,  toith  or  withxyut 
costs. 

The  refusal  to  take  jurisdiction  is  well  founded. 

Rehearing  refused. 


No.  10,603. 
Henry  T.  Foote  vs.  Mrs.  Clara  Godwin. 

A  elaim«  the  paymeDt  of  which  has  remained  undemanded  more  than  ten  year8» 
cun  not  be  recovered  unless  the  testimony  is  direct  and  uncontradicted 
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Concealment,  deception  and  fraud,  with  reference  to  an  amount  alleged  to 
been  collected  for  another,  must  be  shown  conclusively,  in  order  to  em 
claimant  to  recover,  despite  the  fact,  that  he  has  allowed  more  than  ten 
to  elapse  without  presenting  his  claim  or  having  it  acknowledged  i 
presence  of  a  third  person,  or  without  securing  any  evidence  whate^ 
his  claim. 

IMaintitf's  testimony  alone,  with  reference  to  the  concealment,  deceptio: 
fraud,  will  not  be  held  sufficient  to  prove  them;  when  previously  in  ai 
case,  before  a  different  tribunal,  he  has  sworn  that  the  amount  (if  rccov 
part  of  which  he  now  claims,  would  be  due  only  to  the  party  (from  ^ 
succession  he  now  seeks  to  recover),  and  that  he  had  no  interest  in  the  i 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orlea: 
Ellis,  J. 


H,  H,  Walsh  and  C.  8.  Kellogg  for  Plaintiff  and  Appellant: 

*  All  acts  or  hindrances  coming  from  the  debtor,  which  deprive  the  creditor ' 

remedy  and  forum  contemplated  at  the  time  of  contract,  suspend  prei 

tion."    Boyle  vs.  Mann,  4  An.  170. 
'Where  plaintiff  makes  out  a  clear  case  of  inability  to  sue  by  reason  of 

hindrance  by  the  debtor,  prescription  can  not  be  set  up  by  the  debtor,  an 

not  be  sustained."    Martin  vs.  Jennings,  10  An.  55.3. 
'  Where  the  debtor  himself  has  done  some  act  to  effectually  prevent  the  pU 

from  availing  himself  of  his  cause  of  action,  a  plea  of  prescription  will  n 

sustained."    Reynolds  vs.  Batson,  11  An.  729;  same  vs.  Jas.  Brenford. 
'  The  bar  does  not  commence  to  run  until  the  fraud  is  discovered^"  21  Wallac 

The  same  doctrine  was  held  in  Rosenthal  vs.  WaUcer,  111  i:.  S.  185;  and  in  * 

vs.  Clews,  115  V.  S.  538. 


Branch  K,  Miller  for  Defendant  and  Appellee: 

In  the  prescription  liberandi  catua  good  faith  is  not  required.    R.  C.  C,  Arte 

3530;  3  An.  183. 
Extrajudicial  admissions  of  a  dead  man  are  the  weakest  of  all  evidence. 

claims  are  regarded  unfavorably  by  the  law.    36  An.  626;  35  An.  1007;  37  / 
All  traffic  between  parties  separated  by  the  military  lines  of  the   contei 

governments,  during  the  latter,  was  prohibited  by  law.    21  An.  493;  17 

lace  601. 


The  opinion  of  the  court  was  delivered  by 

Breaux  J.     The  records  show  the  following  facts: 

Some  time  in  the  year  1862,  plantiff's  brother,  as  agent  of  D 

Godwin,  bought  for  him  in  Texas  a  number  of  beeves  at  tw< 

dollars  per  head. 
In  purchasing,  herding  and  driving  them  he  was  assisted  by 

brother,  the  plaintiff  in  the  suit. 
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The  latter  alleges  that  while  they  were  in  Texas,  he  also  bought 
two  hundred  head  of  beevea  and  altogether  they  were  driven  to 
Louis  [ana ;  that  Godwin  w^a^s  to  sell  these  beeves  in  the  New  Orleans 
maikets  and  account  to  plaintiiT  in  proportion  to  the  number  of 
beeves  he  owned. 

In  southwest  Louisiana  three  hundred  of  these  beeves  were  sold 
to  the  Confederate  government  and  others  were  afterward  bought 
and  placed  in  the  drove  (a  number  about  equal  to  that  sold  to  the 
Co  nf  ed  e  rate  gov  em  me  n  t ) . 

They  were  paatui-ed  in  Louisiana  about  eight  months. 

Oti  the  trial  of  the  ease,  before  the  court  a  qua,  a  copy  of  an  affi- 
davit of  plaintiff  w^ati introduced  in  evidence,  in  which  he  deposed  that 
he  and  his  brother  purchased  for  account  of  David  R.  Godwin,  and 
with  his  money,  eighteen  hundred  and  thirty -seven  head  of  Texas 
beeveB. 

That  they  drove  them  from  Texas  to  Cypremort  in  the  parish  of 
St,  Mary. 

While  there,  they  were  taken  by  the  Federal  army  in  April,  May 
aadjnne,  1863. 

Be  also  deposes,  in  this  affidavit,  that  they  cost,  purchase  price 
and  expenses,  160,000. 

There  was  a  claim  presented  by  Godwin  against  the  United  States 
government  before  the  Southern  Claims  Commission  in  1865,  for  the 
value  of  1200  head  of  Texas  beeves  taken*by  the  Federal  army  in  the 
Cypremort,  the  number  remaining  of  the  beeves  bought  for  him  by 
his  iald  agent  as  before  mentioned. 

When  this  claimant  was  heard  before  this  commission  and  a  trial 
TfBfl  had,  this  affidavit  was  admitted  in  evidence. 

In  addition,  at  the  time,  plaintilf  testified  as  follows  before  the 
Claims  Commiasion  at  Washington : 

Q.  Have  yoo  any  interest  in  this  claim? 

A,  1  have  not. 

Q.  You  do  not  expect  to  recover  anything  if  he  recovers? 

A,  No,  sir;   I  do  not. 

Q,  He  pays  you  for  coming  on  here;  your  expenses  and  time? 

A.  He  pays  my  expenses  here* 

Q*  Nothing  wafl  said  about  your  being  paid  in  proportion  to  the 
amoant  that  waa  recovered,  or  anything  of  that  sort? 

A-  Soj  iir. 
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Upon  this  and  other  teatimooy  the  Claims  ComTniesion  held,  that 
the  elairaant  ehouM  recover  the  sum  of  f24,000. 

They  were  paid  to  him  by  the  government  on  the  2Bth  of  May^ 
1877. 

Plaintiff  in  the  case  at  bar,  in  the  year  1876,  wrote  several  lettarft 
to  Godwin,  in  wbich  he  applied  for  loans  and  relief,  but  does  not  fitate 
anything  abont  any  claim  of  his,  either  actual  or  prospective,  growing 
out  of  this  beef  transaction  in  the  name  of  Godwin. 

In  hi  a  testimony  before  the  DiBtrict  Court,  in  this  case,  plaintilf 
testiflea  that  he  knew,  some  eight  years  prior,  that  the  claim  againat 
the  government  for  the  value  of  the  1200  beeves  had  been  allowed, 
but  that  he  was  informed  by  th  ^  claimant  that  the  amount  was  not 
sufficient;  that  ha  had  applied  for  an  increase.  He  testifies  that 
Godwin  designedly  concealed  from  him  that  the  amount  had  been 
paid. 

Godwin  died  in  Januarj',  1877. 

About  nine  months  after  his  death  plaintiiT*s  counsel  ascertained 
that  the  sum  allowed  by  the  government  had  been  paid. 

This  suit  was  then  brought  on  the  trial  before  the  court  a  qua;  the 
defendant  offered,  and  it  was  admitted  in  evidence,  a  copy  of 
plain  tiff*  8  affidavit  made  in  1875,  the  affidavit  admitted  before  the 
Claims  Commission,  also  a  copy  of  his  testimony  before  that  com- 
miBsion,  an  abstract  from  which  is  copied  herein. 

In  his  testimony,  ptaintilT  deniea  that  his  evidence  before  the 
Claims  Commission  was  correctly  reported.  Kothing  is  said  about  the 
affidavit. 

Serious  objections  are  presented  to  plaintiff ^s  claim ;  at  least  two 
in  number. 

1.  The  number  of  cattle  taken  by  the  government  does  not  corre- 
spond with  the  number  bought. 

The  number  bought  for  Godwin's  account,  in  Texas  was     -     -     1,791 
The  number  bought  for  Godwin's  account  in  Louisiana  was     -       BOO 


Sold  to  the  Oonfederatea 


Leaving  -         -  ,         _         ,         .         , 

The  Federals  took         ,_-_,- 

There  was,  therefore,  a  loss  incurred  of  591  head. 


2,091 

BOO 

U791 
1,200 


r 
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Koote  V8.  Godwin. 

Plaintifif  alleges  that  they  were  joint  owners  in  the  proportion  of 
one -sixth  to  five -sixths. 

The  latter  proportion  of  the  ownership  incurred  considerable  loss, 
while  the  former  remained  the  same,  for  plaintifif  testifies  to  a  right 
predicated  on  200  beeves  placed  in  the  drove  by  him.  Nothing  is 
said  as  to  expense  or  loss. 

While  possibly  there  is  no  necessity  of  applying  the  maxim  pre- 
vailing in  mathematics  that  a  solution  which  leaves  a  residuum  un- 
accounted for  is  no  solution  at  all ;  nevertheless  it  is  remarkable  that 
without  agreement  as  to  the  proportion  in  which  the  losses  shall  be 
incurred,  one  of  the  owners  of  joint  property  bears  all  the  losses 
while  the  other  incurs  none. 

The  plaintifiT  has  sworn  twice  that  the  property  was  the  property 
of  Godwin,  and  once  that  he  had  no  interest  whatever  in  the  claim. 

His  testimony  before  the  Southern  Claims  Commission  is  not  at  all 
reconcilable  with  his  ownership^predicated  upon  a  title  dating  prior 
to  the  time  the  witness  testified. 

The  evidence  before  this  court  establishes  conclusively  the  date  as 
prior. 

The  witness,  in  his  own  behalf  as  plaintifif,  testifies  as  to  acknowl- 
edgments made  to  him  personally  by  Godwin  since  the  case  was 
heard  before  the  Claims  Commission. 

He  is  not  to  be  heard  who  alleges  things  contrary  to  each  other. 
Edson  vs.  Union  Bank,  11  An.  710. 

*'  The  extra  judicial  statements  of  deceased  persons  have  always 
been  ranked  as  the  weakest  evidence,  and  when  reported  to  have 
been  made  to  a  single  witness — in  the]  presence  of  no  one  else,  gen- 
eraUy  disregarded."     Succession  of  Townsend,  40  An.  66. 

The  case  of  Hobbs  vs.  McLean,  117  U.  S.  Reports,  p.  580,  is  cited 
by  defendant  as  authority  bearing  conclusively  in  support  of  his 
position  in  this  case. 

In  this  case  each  plaintiff  had  testified  in  the  suit  of  Peck  against 
the  United  States,  in  which  the  fund  was  reserved,  that  he  had  no 
interest,  in  the  claim  of  Peck,  except  that  he  held  one  of  the  notes 
or  memoranda  made  by  Peck. 

It  was  held  that  the  plaintiffs  were  not  estopped. 

It  was  exclusively  a  question  of  estoppel  vel  non. 

The  weight  to  be  given  to  the  testimony  was  not  the  question. 

In  the  case  at  bar  plaintiff  is  not  estopped.     The  defendant  can 
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not  set  up  efitoppel,  for  the  testimotiyf  as  in  the  case  cited,  was  g 
in  favor  of  her  side  of  the  controversy^  whieh  by  it  hae  not 
enriched  or  injured »     It  in  a  question  of  the  valne  to  be  give 
testimony. 

In  determimug  the  weight  to  be  given  to  the  testimony,  thatg 
before  the  Court  of  Claims  can  not  be  ignored,  but  niuflt  be  oonsid 
in  contiection  with  the  t€etijnony  given  when  the  preeent  ca^e 
tried. 

The  teetiniony  of  the  plainti^,  the  last  is  that  before  the  eoi 
qtia,  is  not  such  as  to  satisfy  this  court  that  the  preTioua  testin 
should  be  disregarded  and  weight  given  to  the  last  only. 

They  are  statements  under  oatJi ;  one  excludes  the  efifect  ol 
other  and  can  not  form  the  basis  of  a  judgment. 

Only  one  other  witness  testifies  with  reference  to  GodMin's  d« 
rations  made  since  h^"«  claim  was  heard  before  the  Court  of  Cla 
He  knows  that  he  spoke  of  aiding  the  plaintiff,  but  does  not  £ 
any  intention  on  the  part  of  Godwin  to  hold  himself  bound  ot 
least  acknowledgment  of  an  IndebtednesB. 

There  was  not  the  least  promise  made  o**  the  most  remote  rat 
ation  of  plain tlffB^  claim  as  alleged.  The  conversation  was  cai 
the  parties  had  just  become  acquainted  with  each  other,  ai 
is  not  in  evidence  that  this  witness  ever  spoke  of  it  to  any  one  al 
ward,  not  even  to  the  plaintiff. 

In  the  absence  of  'declarations  or  acknowledgments  provec 
Batisfactory  and  sufficient  evidence,  jn(!gment  aflirmed* 


No.  10,539. 

J.   C.   Johnson   vs.  T.  J,  Fi^akner  et  al,,  and  The  Samd 
The  Same,  Consolidated. 

Oral  Icsthnrmy,  tii  lUo  uWenL^e  of  pliHrf^t'it  uf  fruiuJ,  error  oi-  viuleiicis  k»  Jiijuln 
\h]v  Uetwoc'ii  fht<  iiartlufl  to  a  sale  of  rt*iil  tiatatt},  tti  sliow  thf>  »[tnutnt4 
rUu  triinaartl»n>    None  bul  ijocumentury  proiul  is  k'gltluiutc  tu  sfiioh  a.  rofic 

A  party  U  eour hided  by  hia  Jmlk^hil  deolaratlonfs^  AftL'ir  !t!!i:&erlfng:ctuiui5  m9  a  ( 
Itor  for  th<"  iirlcf  t»f  proppity  ***frft  u  ven^lor,  at  «ny  ntiv  under  hjm«  la  «»sto 
tr^Tii  denying  thf'icUiirm.Htjr  and  rciiKty  whk'h  hi?  Ud*  atttiHieU  to  tb*i  trsi 
tloii.    Et*  t'nu  iu>t  b4j  pc'nnittod  to  plHj  fit^l  tLtid  loosi?. 

APPEAL  from  the  Eleventh  District  Coort  for  the  Parish  of  N&t 
toches.     PientQH^  J. 
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pftn,  Bnmeale  ^  Ch&plin  for  Plaintiff  and  Appellant : 

rUt  uin  utitbtfntlc  sm'I  will  not  Ije  purmltUnl  ig  ttstiilillab  lie  tjimulutfoii  liy 
lU  fior  to  f  ontrndict  tile  Hft.    Tli(jXJrut*r  Vd.  VVirjehtljurger.  IQ  Ad.  125, 
f(rifn  i»artie»  ho^I  thi*ir  Iumt*  fother  tlmn  fort-t-ij  Utirsa  at  tbt^  vcnilur)  tlit«  only 
itif^^Ult?  cvklctiiie  of  ttie  ^Suiutiitlrtii  of  a  f*.>rmiil  written  Cfmtmt'l  !«  u  <?ouu- 
li^rter.    Qi-^bort  vs.  Leg^e,  29  An,  Ml.  TA'I, 

leiition  cif  posaf^sstoii  t>y  tbu  vc^ndor  (rip^^Ti  whifk  tUc  Ifiatrfet  Jiirlgfr^  htiaes 
ilecision  I  is  ii  badgi^  of  simulntion  tuo  Im  lis  ^'  rcspf^ctt^  tkiril  ijor^^ms/^  iiiiii. 
gulQfit  such  till rd  periroii^i  the  piirtltiB  must  produuu  pro<Tf  thut  ttiry  we're 
ngln  gofid  faith,  and  establtsli  tlK"  reality  of  thf*  sale*.  V.  V,  'Mmi  Hut,  wi- 
ifiiti  timt  .'tj}  bi^twCijn  tlli' purti*:'H  thi'insclVKi*  uml  thvir  h's»\  represcnttitivi'ti 
aoi  milker  full  prcMif,  lUjil  Its  rciilltj-  t*iin  tun  bt^  di«i>Mtt^tl  hy  p^irol.  2U  An. 
llM.  Jfi7 ;  a  Ao.  tU i  4  Aiu  IA7 ;  U  Ln,  A*«iV,  it  R,  l&T. 

V  N  iip[>lk<iib]e  to  pHvate  ut't^^iL^i  svt'li  n^  to  iiutbt^utlc  deuds,  Atiittfi^an  ir&. 
h«ni.4U  All.  34«ii. 

de  tfl  expruji^H,  that  pLirol  t^vldc'tiee  slmll  iiuc  Ik'  admitted  aH^aFuiii^t  or  beyond 
it  l§  rontnlrii'd  iu  tlii^  iicte»  nor  on  whutt  iniiy  huvi^  bt'Cin  sutd  before  ill  tht- 
e  uf  nmkiiij;  them^  or  since.    R.  C.  €.  Ti7G,  2212,  TiU,  rim. 

k»  of  oicdtisioti  IS  e*>nji.'erated  Jij*  biw  imd  jiiHsprtideticc  tlmt,  liilx'twuen  iIr* 
lir»  Ui  rt  wrjttun  lii't,  the  tmly  MduiiH^lblt;!  «vii:k*nct:'  l»  prove  ^jlniulutlou  le  a 
titer  lr>tt**i-.    Carey  v»*  lUcbartlHtm,  .10  Au,  3tif>. 

*HiJ*jn«  oriititU*ri*tiiU<Jing9  anterior  to  the  diite  of  tlm  inMniaiunf^  iittut'ked 
firrnutaed  tti  Im  laeludt'd  in  it.    IbJd. 

t(#onctktig:  ^iir-lflprudence  of  thia  oonrt  doe^  not  allow  i\  party  to  vary  or 
Irtjy  iii»  Qwn  Totuntjiry  doehiriitJons  or  wdtttin  aj^reoments  by  any  thirty 
ft  cil  written  evidence.    Ibid. 

\r.  mit  only  applies  to  (tiiuiovnblrH«  but  alwo  saifh  us  eonei-m  iimYahU'iiL.  Jbid, 
ruHnjir  12  An  7«i ;  7  li,  Wi ;  S  li.  Ill ;  2  L.  4« ;  4  An.  441 ;  5  R,  Xi7 ;  IJ  An.  HOT ;  it^  An, 

d  r«'t<i>j'd*%  c'no  ant  bn  lmp<*iiebtHl  or  eontradicted  L?y  Viirbal  i^videhee,    ifi  An. 

3Aii.  eaj- 27An.  m. 

^  ioji  «nli  is  no£  permitted  to  iudie tally  JilU^^e  a  tttateot  fuetB  sooofitriiry  io« 
I  Itieoiiflli^tent  with,  thosii  »et  np  In  u  former  tin  It  between  the  sniDe  piirties, 
t  if  the  jilleMutions  in  the  one  »sult  be  true,  tUosr  in  tbu  other  Toiifit  tie<;eH!4u- 

tii*  tulne.    iS7  An.  107 ;  .^1  An.  1^ ;  :«  An.  JIS^;  33  An.  711. 
w  hold*  piirtii'M  to  iheit-  iiUegutlojifl  td  reeord,  and  doe**  uot  permit  them  to 
kify  uliitt  they  hfiTe  ^fdt'ionly  deelari'd  to  be  the  tact,  etf.    Hi  Au.  I>*f* 
IT  eiin  not  proceed  at  the  stimc  thiie   tHti  »nUn*irk§  UDd  riti  t^vcuHrfi 
tmSH  it  the  latter  wiit  be  dinml^iHed  sit  bl;*  eo«t.    it  X.  B.  4HI,  650;  B  X.  i* 
Itnr  ehAngcii  the  proceeding?*  via  tur^mtiva  to  thoHe  rifj  orttiimfift  when  bit 
lyi  far  Judp^ment  aguinift  IdsJi  debtor  who  Uiuj  enjoined         #       •       « 
Lent  (ft  to  be  gi^en  afi  in  «n  ordinary  j^ult  affoeting  the  debtor'a  pi'Optrty  with 
iiiLTji!  mortg^agf**.    Nor  can  he  object,  both  being  hefor«  the  eoiirt  and  Issue 
ted  lietween  thetn,  to  want  of  service  of  eltatJon  and  petllloti,    16  Lii.  loo«  IH 
373.  A  All,  ISO;  32  An.  ITJiTr,   Tide  Lo«iii(,^*tt  Dl^eat,  p.  274;  Verbo  ejioeutory 
*e»», 

res  Hre  i^*eoTeruble  for  Ein  IlleK**!  Hiid  tortious*  ^eisiuro.    17  An.  20;  8  ha.  .xi. 
'  tV  notarial  net  evidenein^  the  contraet,  read  and  signed  by  thecompluln- 
UdlMoses  fully  and  truthfally  its  nature]  aud  object  with  all  Hb  subfltjintttil 
ilitles,  the  party  can  not  »et  up  error  on  these  points.    i*7  An.  fM. 
"oijf  of  error,  to  huve  eifei't  against  IberenltiUsof  a  notarlul  act,  inuat  be  clear, 
^Bt  and  convincing,    n  An.  6^, 
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Tlic  pleas  of  error  of  fact,  of  fraud  and  of  want  of  conslderattrm,  will  not 
defeat  the  enforc'cnient  of  a  written  and  honorable  obligation,  uuI(;9S  t 
clearly  proved.    HI  An.  695. 


Scarborough  &  Carver  and  Jctcfc  &  Diamukea  for  Defendant  an 
p^llant : 

"If  the  cause  expressed  in  the  consideration  should  be  one  thiit  ilo^;*  not  e: 
the  contract  can  not  be  invalidated  if  the  party  can  show_tht^  ciiBtonco  i 
and  sufficient  consideration."    C.  C,  Art.  1900;  30  An.  966;  Jtt  A. 

Inadequacy  of  price  and  retention  of  possession  by  the  vendor  hidk'Atf  a  p 
tive  contract  under  guise  of  a  sale,  and  its  true  character  at:id  obJtHt 
shown  by  parol.    Howe  vs.  Powell  et  al.,  40  An.  .W7. 

It  is  competent  to  show  error  In  an  act  of  mortgage  by  parol,    ac  An,  541'. 


<ll 


H 


•U 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  these  suits  is  an  adjustment 
respective  liabilities  of  the  parties  inter  ae, 

Flanner  having  issued  two  writs,  one  of  execution,  anot3 
weizure  and  sale,  against  Johnson,  the  latter  enjoined  them,  ch 
to  be  entitled  to  credits  which  were  not  allowed  him.  F 
answered,  that  the  transactions  'relied  on  by  JohuBon  to  set 
claims,  were  not  real,  but  simulated,  concluding,  in  a  reeonvei: 
demand,  with  a  prayer  for  a  judgment  against  Johnaon,  for  the 
amount  due  him. 

The  differences  of  the  litigants  were  most  extensively  ini 
into,  before  a  jury,  who  returned  a  verdict,  crediting  Johnaoi 
certain  sums,  and  liquidating  Planner's  claims  to  the  difference, 
with  interest. 

From  the  judgment  rendered  on  the  verdict,  Flanner  appeale 
Johnson,  answering,  prays  for  increased  credits. 

It  appears  that  in  1887  Flanner  sold  certain  lands  to  Johns 
1^9290.72,  which  were  settled  in  four  notes  payable  at  onej  two, 
and  four  years. 

On  the  maturity  of  the  first  note,  Flanner  brought  suit,  rra  ordi 
against  Johnson,  alleging  the  nature  of  the  transaction ,  the  s 
consequence  of  which  the  notes  had  been  Issued. 

Johnson  came  forward,  confessed  judgment  and  paid  $12^ 
account,  obtaining  indulgence. 

Subsequently,  Flanner,  remaining  unpaid,  issued  execution,  U 
upon  the  property  sold  and  other  property. 
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Jolmaon  vs.  Finnnfln  ©i  ml. 


L0on  enjoLoed  on  the  grounds,  that  he  had  not  been  credited 
he  previous  payment  of  |1250,  and  that  Planner  had  no  right 
Tt  payment  without  having  paid  the  Indebtedness  aaaumed  by 
the  act  of  sale  to  him  and  hia  vendor,  which  amonnted  to 
SI,  part  of  which  was  represented  by  vendor's  not^es  figuring 
which  had  been  placed  in  h!8  posseseion  by  Johnfion,  who  owna 
to  secure  a  loan  of  f  1800^  whit-h  had  been  paid  back^  the  no  tea 
ng.  however,  returned,  etc. 

ner  answered  the  petition  for  an  injunction,  admitting  the 
ding  m  which  the  confcBeioii  was  made,  the  payment  of  the 
and  the  iseuance  of  the  Ji.  fa.  and  the  aeizui'e ;  but  charges  that 
ot  liable  for  the  indebtednees  assumed  by  him  in  the  act  of  his 
'f  Sers,  which  is  a  simulation,  and  that  the  conHideration  of 
insaction  was  a  dilTerent  one-  He  further  avers,  that  the 
iotett  have  no  real  existence,  and  were  surrendered  to  him 
e  of  that  fact,  and  not  to  aecnre  a  loan ;  thai  it  had  been 
?d  lo  msert  a  cltiuse  in  the  act,  exonerating  him  from  all  lia- 
bui  that,  through  error  and  oversight,  it  was  not  done.  He 
r  sets  up  his  claims  against  Johnson  on  the  notes  by  complaints 
ingee  enstained  in  consetjuence  of  the  injunction.  He  con- 
by  asking  that  the  injanetion  be  dissolved  with  damages,  that 
declared  not  liable  for  the  as&uniptions,  and  that  the  property 
be  ordered  to  be  sold  for  the  whole  debt,  for  cash,  to  cover 
rt  due,  and  on  terms  of  credit  to  correspond  with  the  parts  not 


'fe  those  issues  had  eonie  to  tAl,  Flanner  brought  eaeecutory 
ding  on  the  second  maturing  note  of  Johnson^  w^ith  a  credit  of 
tvetring  the  snit  on  the  first  note,  the  sale,  and  praying  for 
zure  and  sale  of  the  property,  for  cash,  sufflcient  to  pay  the 
led  on  of  March  9,  1880,  attorneys'  fees,  etc. 
he  proper  order,  the  writ  issued,  but  was  enjoined  by  John* 
I  grounds  substantially  similar  to  those  set  forth  in  hia  peti- 
T  an  injunction  arresting  the  fi.  fa. 

uer  answered  mainly  a»  he  did  to  the  iirst  injunction  in  avoid- 
f  Ihe  responsibilities  resulting  from  his  assumptions, 
cases  were  consolidated  and  ao  tried. 

plaintifl  offered  docmnentary  evidence  in  aupport  of  hia 
^nifi  to  show  that  he  w^as  entitled  to  the  credits  claimed  and 
ianner  had  bound  himaelf  to  pay  debts  ol  hiB  vendor^  and  that 
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he  ihould  be  held  to  do  so  prevfoue  to  exacting  payment  of  thi 
saed  on. 

The  defendant  offered  oral  testimony  to  show  the  simnlati 
leged  by  him^  and  consequently  his  non -liability  under  the  as 
tions.  Tlie  court  allowed  the  teatimony  over  plaintiff^ b  obje 
which  were  reBcrved  by  billa  and  which  were  that  parol  teati 
between  the  parties ,  is  not  admjaaiblef  but  that  a  counter  lett^ 
the  only  legitimate  proof,  and  even  then,  that  by  his  judicial 
ratioui  of  the  reality  of  the  transactions  in  which  Johnson  had 
the  notes ,  Planner  was  estopped  from  all  contradiction  of  thei 

It  needs  no  discussion  or  reference  to  authorities  to  show 
was  error  to  have  heard  the  oral  testimony. 

The  case  is  one  which  is  between  the  parties,  and  in  which  i 
the  avormentfl  has  been  made  which  would  have  opened  th 
for  auch  proof. 

Besides,  the  judicial  declarations  which  Planner  has  made 
two  suits  and   the  exercise  of  the  rights  which  he  aiiaerted  t1 
and  which  affirm  and  reafRnn  the  sale  from  him  to  Johna^ 
reality^  efTectually  estop  him  from  denying  its  aeriousnesa.     1 
not  be  permitted  to  play  fast  and  loose  ^ 

There  is  no  evidence  showing  that  a  clause  had  been  inteni 
be  inserted  in  the  act  for  his  relief,  and  that  by  error  and  OT 
it  was  omitted* 

It  may  not  be  out  of  place  to  say  that  during  the  trial,  feelii 
written  evidence  was  necesaary  in  auch  a  easoj  he  averred  the 
ence  of  a  counter  letter,  in  a  snj^lemental  answer,  but  that  he 
ward  abandoned  the  claim  to  such  proof. 

It  appears  that  Planner  assumed  the  four  notes  due  by  hia  ' 
Sers  for  13500 ;  that  these  notes  are  the  property  of  Johnsc 
are  therefore  due  by  Planner,  and  that,  by  as  much,  they  offeei 
ner^a  claims  against  Johnson, 

The  manner  in  which  those  no  tea  came  to  be  in  Planner's  | 
sion  is  differently  stated  by  Johnson  and  Planner,  but  after  } 
t  hem  and  the  other  proof  in  the  record  on  the  subject,  the  |ti: 
the  judge  rightly  preferred  Johnson^a  atatement. 

Planner  ought  to  have  credited  Johnson  wdth  the  $1250  | 
him  in  the  stiit  on  the  first  note  and  Johnson  is  entitled  to  a 
of  $200  on  the  second  note  sued  on  in  the  executory  proc^ 
Johnson    IS   further  entitled  to   offset  the  claim  of  Flanner 
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B  of  B^TByWldch  Flanner  owes  by  aesomptiQn  and  wMch  are 
ison^fl  property,  amotintlng  to  §3500. 

le  verdict  of  the  jxiry  and  the  judgment  of  the  caitrt  on  it  have 
?  jnstieet  as  far  an  they  go,  but  Johnson  is  entitled  to  a  fui-ther 
^tion  of  $200,  which  pute  down  his  indebtedneBs  to  Planner  at 

iB  therefore  ordered  and  decreed  that  the  verdict  of  the  jnry 
the  judgment  thereon  be  amended  so  as  to  entitle  Johnson  to  a 
ictioQ  of  Planner's  claim  against  him  to  $4340.73,  instead  of 
D;73,  and  that,  thus  amended,  ^aid  judgment  he  affirmed;  the 
»  of  appeal  to  he  paid  by  Flanner* 


No.   10^535, 
R    L.    BlEAS   ET   AL,  V8.  WlLLIAM  J,    O'BaiEK. 

itlfls  IM  thla  |>etttory  iipttnii  miiM  «leiu*ml  on  thtiMr*vngth  of  fhi'lr  awm  titl*, 
hey  have  estitblla hod  uu  cUle*»  <^itUt?r  b>  t?t>TiTeyfliiet',  ur  i*y  iicireetsionT  vr  by 

?PEA_L  from  the  Twenty -Fourth  District  Court,  Parish  of  Plaque- 
mines,     LivriiidaU^  J. 


4S    rviiT 

4VI  1<^1H 


.  Htmofrd  McCaleb  for  Plaintiflfa  and  AppelJante : 

HI  platntHfs'  i»rtsdoces9or  nbtn^lnrnj  pjttirnm  from  thi.'  r'nitcd  i*tatta  turn  uitr 

jw  sirtp  fir  lund,  s»ltmit«ij  on  Ibij  wu«C  Imiik  o|  Uir  MiHi»l*»glpiill  rlrur,  at  the 

«tn|»»  m  th*?  piiri#h  of  Pliujmimlttt'S*  known  u«  atwtlotis  7  uiid  H,  )ti  towhshtp 

I,  boutukHi  hj  the  Ml39tHj*[iiiii   river  Iti   front  and  Woat  Buy  in  tlit?  fear*    The 

t»po<iiLU  itriil  ovi'rrtfkWii  of  I  lieriv^t^r  linvf  Jllleil  up  this  July,  iiKidi:^  of  H  lili^ll  l;ind 

&*1  (Jnlu^l  it  Ui  tlui  fimlii  Jiind  ifi  fiunt.  » 

tamttfT  ii»0titjikMj  to  this  wwjfr  tumf  hv  ri^ht  of  jifTtTfitiiffi,    R.  C  r»,  Art,  fitW; 

F  '114 :  Mj  iLfJU.  10  l*«t.  i>}i,  13  WulL  46, 

ji  uhttid  9tihMHt]utinl.Ly  Jolnetl  to  thf  unilo  laud  bcroiniL^g  the  propurty  of  tiny 

iptirltiii  propri*?tor,    H.  C.  C.  &13, 5I|.  SIS ;  MarcadP,  T.  2,  Kos,  4;*:,  IHg.  439, 140, 

■  rT*  Uuve  *bown  po»H«;j*»lon  fur  thirty  y^iiiri?,  and  lor  more  than  ten  yeam^ 
;  f»ilth,  nud^im  JijJit  tltk*  trunslutkve  of  proptjrty,  ti.-*  fiwin'ryt  tire  4'utitli?d 

iia;r|Nir^/ i/vKN/ /iffr  fd ^itflicletil to  authorlxe  m  jurj^uient  sif^aln^t  li  d^fvtidatit 
ho  pltffitH  ft  gi'ueriil  ilenliil  und  iieC«  up  no  titli-  In  hitn.^elf,  n  H,  20G,  317;  r^  Jl. 
I«»;  :  It  II&,  1«»  K.  aO;  12  A,  H«. 

ctfirtl  jiHor  pOMscsahm  laiininini'nt  to  maintain  electiiifliit  ajafainata  more  trt^s- 
■I  Mii  I  ■  r.    14  fl  o  w.  JJW ;  :.  Sd  w .  4 75, 

1  int«htiTiftj4  i'tjlt-ritd  by  pijrml^^lon  of  pluintlfl'a  ancentor,  t'ltn  not  now 
,'tu  tht*  Vttlidtty  rtf  pliiiaLiff'B  titles  nor  ubar^l^c.'  tint  uiitiirir  and  origin  ol  hlH 
ri^M»Ai  po»*c;$4Jon>  nori-HOiiL'  in  eou^ptitttiou  wUh  those  undt-r  w  Iioeo  hi?  holds?. 
„  C,  'V  A441,  H44n,  vl5H  ;  y  K.  2JiV;  111  An,  M'i  ;  I  .HaW,  Ifi. 
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I 


l<ura8  et  al.  vs.  O'Brleu. 


F.  C  Zacharie  for  Defendant  and  Appellee ; 

''Islands  and  sand  bars  which  are  formed  on  the  b«dii  of  navlg^hle  river 
streams,  and  which  are  not  attached  to  the  bank^  belong  to  the  ^tiite.  It  t 
be  no  adverse  title  or  prescription."    R.  C.  C,  Art.  r,r2. 

A  person  entering  land  in  the  United  States  Land Offiit',  jinyiiiff  tlio  price  tluT 
and  receiving  his  certificate  therefor,  going  upon  the  land,  occiip3  iii^  i 
fourteen  years,  and  paying  taxes  on  it,  can  not  Ih'  rciftirdctl  ^a  u  ini^^rc  ( 
passer  without  title. 

Against  such  a  person,  plaintiff  in  a  petitory  action  iiius^t  recover,  tjwt  bj 
weakness  of  his  adversary's  title,  but  the  strengtii  nf  h\»  tiwn;  not  even  ii 
absence  of  any  title  but  that  based  on  possession.    Pvs^iff fo  qtiia  pvaififo, 
267;  12  xM.  31;  5  L.  178,  183;  10 L.  351;  14  L.  14;  1  R.  il2,  37"^.  4>1 ;  V2  R.  371 ;  2  An. 
13  An.  114. 

To  recover  in  a  petitory  action,  plaintiffs  must  show  title  and  make  it  out  ^^ 
f actor ily  both  as  to  title  and  identity.    10  M.  293;  VI  K.  in. 


The  opinion  of  the  court  was  delivered  bj- 

Fenner,  J.  Plaintiffs,  claiming  title  to  certain  sections  of  1 
designated  as  sections  7,  8  and  9,  bring  their  petit43r>^  action  aga 
defendant  alleging  that  he  is  in  possession  of  a  portion  of  said  la 
to  which  he  \vrongfnlly  and  falsely  sets  up  title. 

Defendants  answer  by  a  general  denial. 

There  is  no  dispute  as  to  plaintififs'  ownei^hip  of  sections  7,  8  \ 
11.  The  question  is  whether  the  land  occupied  by  defendant 
embraced  within  those  sections.  The  sections  were  established  b 
U.  S.  Survey  made  in  1836  by  Connelly,  U.  S.  Surveyor. 

We  agree  with  the  judge  a  quo  that  Connelly's  field  notes,  ta] 
in  connection  with  the  evidence  in  this  case^  sufficiently  show  t 
his  lines  towai'd  the  south  only  ran  to  a  sea  marsh  bordering  a  sh 
of  water  known  as  Westfeay,  and  that,  at  that  time,  the  land^  nov 
controversy,  did  not  exist  as  dry  land,  but  lay  within,  and  was  cove 
by  the  waters  of  West  Bay.  The  function  of  Surgi,  the  sarreyoi 
this  case,  was  simply  to  run  out  and  define  the  lines  established 
Connelly.  There  is  much  confused  and  contradictory  testimonj 
to  the  errors  committed  by  Surgi,  which  we  need  not  discuss* 
wlien  he  runs  the  lines  in  such  manner  as  to  embrace  within  ll 
the  land  in  controvei-sy,  which  then  undoubtedly  lay  under  the  wal 
of  West  Bay,  it  is  clear  he  runs  lines  which  Connelly  did  not  ; 
could  not  have  run. 

We  take  it,  therefore,  to  be  very  certain  that  this  land  was 
Included  within  tlie  lines  of  these  sections  as  established  bv 
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a.]  liurvey  and  as  patented  to  plaintiffs'  authojTB  by  the  United 


ntiffs'  clAim  of  title  by  aceegaion  reenlting  from  acoretion  seems 

equally    ub founded.      The   evidence    &hows    that,   after   the 

aipp!  river  found  a  new  ehannel  throug^h  what  is  called  the 

lhi»  land  was  formed,  by  the  deposit b  from  its  overflow,  as  an 

in    West  Bay*     Bc^tween    the    waters    of  West  Bay    and    the 

!m  line  ol  plain tifT»'  sections,  as  established  by  the  field  notes 

inelh%  there  was  a  stretch  of  sea  marsh,  which  w^aa  ceded  by 

lited  States  to  the  State  of  Louisiana  under  Act  of  Congress  of 

Thereforei  the  State ,  and  not  plaintiffs,  was  riparian  proprie- 

West  Bay,  and  no  accretion  there  formed  could  benefit  plain- 

Nor  were  plaintiffs  riparian  proprietors  on  the  Jump,  in  front 

land.    The  Jump  runs  north  and  south ,  and  this  land  lies  south 

intiFTs-  line,  running  perpendicularly  to  the  Jump. 

tiUffa*    rlaira    of    title    by    prescription    has  no  merit.       The 

ice  is  confused,  contradictory  and,  for  the  most  part^  incom- 

isible.     It  establishes  no  such  ceri:ain  and  continuous  possession 

eeeasary  to  support  the  plea.     Defendant  has  been  in  posaeasiou 

>re  than  ten  years  and  has  been  paying  taxes  on  the  land. 

can  discover  no  ground  for  disturbing  the  conclusion  reached 

'  District  Judge. 

^ent  affirmed. 


n 


No.   10,489. 
SvcciSBSiON  OF  Mes.  louieE  Latchfoei*. 

II  itf'rufm  uppUei*  in  a  l»uH<Utig  atiiOClatStin  to  build  ii  house  for  Uhrn  initl  tin? 
'It  clcikTt<  ihr^  titk*  to  tht*  \nt  rm  which  llio  IJUiUllitM^  1^  Uf  ho  ci'i.-C'liL'il  by 
-tilnf(  thii  vcmltM'fi  tlen  thr^rt^nn,  and  biilklK  iht*  litiuac  on  f^uld  loi*' 
i!.^i*  in  rtrpepttHl  by  tb*'  n]i|i1lciLtit,  who  in*U»  »md  Int  ami  iniiiroTemi^ntH  to  tli<* 
iUui£  ii9s(K'liitU>ti,  iftliich  nfti!rvvi(iHl,  ucH-onUiiK  to  an  ii^t'i^jiiuTiti  sn?U*i  tliv 
epi-rtpt«ily  tf»  ilii*  purHUM  for  whom  it  c'leHf^Ml  tlo"  fUlij  to  tbt^  l**t  and  liuill 
tioti^i*  foi  thf^  §11111  whk'li  It  »ol\iiru*ftl  on  tUi-  property  +  lyJtIi  ii  prcmtuiii 
reuii  <j(  w  pvr  fent.  ii«  tlic  jjrl***.*,  Willi  u  vt*ndor'.s  privile^cf  tiiid  spt*rml 
ticiMj^c  I'HuiiKfU  tb**  roniiiift  In  It  li.*gii]  otic,  ujkd  tht*  |irt<iiiium  of  iti  per  fent* 
>t  iTit*  n*i*t»  rtJid  i»  tlirri'furi!  oot  ii«iiry, 

H  jmrty  iti4ori(f^j^  u  uf>tf.- mid  thi"^  milker  tLtki,'{«  tlit>  In^riL'tlt  of  the  ltiifilvt;iii 
s  j^nd  the  Uutdt>r  of  tin*  note  takes  part  In  tht?  vttuvurttj  mid  Ytttcfji  for  the 
fitkr^v  ul  ilir  niHJkur  i>f  the  Tio<tt.%  ihe  indoracr  in  rv\vn»tH\. 

u 
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SUPREME  COURT  OF  LOUISIANA. 


Succession  of  Mrs.  Txiuisc  Latehfortl, 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orh 
Ellis,  J. 

Aug.  Bemau  for  the  Administrator: 

Acts  151  and  115  of  the  General  Assenably  of  1888,  relattng  to  Iniltdlnjf  eoTDpnul 
homestead  associations,  are  unconstitutional  iind  void.    .H&  An.  lis'J,  nil. 

A  building  and  loan  association  is  an  organization  (.-rented  Cor  tlie  purpi 
accumulating  a  fund  from  the  monthly  siibscriiitionK  or  bhyIdk!^  ( 
members,  to  assist  them  in  building  or  purchui^iiix  f"r  tlieuiselvCH  dwu 
or  real  estate  l)y  loaning  to  them  money  frotn  tln'  fiinrlg  t»f  ihi*  ii*isric: 
upon  good  security.  Vol.  II,  Encyclopedia  c*f  T*nH ,  pui^ei*  fi(M'(i27.  Sm 
association  may  loan  out,  if  authorized  by  law,  itn  Fund^s  ut  ^  pntuium 
own  members  without  violating  the  usury  law:^.  i\s  in  such  iil^o  tlVM  Uorj 
is  the  lender.    88  Pa.  St.  211-216;  8th  Atlantic  Hop.  4:i. 

The  loaning  of  funds  by  a  building  society  to  its  inonihcrf)'  at  n  "  flxed  "  rs 
premium  is  usury.  95  l*a.  St.  122.  Nor  have  such  sissoc cations  ^lutbori 
loan  money  to  strangers  at  usurious  rates.  (i:ncy(.  loped  la  of  J.aw;  Lan 
Rights,  Remedies  and  Practice;  "Building  Socictica/') 

In  estimating  the  majority  in  number  and  amoiiivt  ncce-^surj-  Ut  tli^clmri 
insolvent  from  debt,  only  unsecured  creditors  arc  tii  Ix-  eountful,  and 
those  who  have  appeared  before  the  notary  iiml  certifled  on  uuth  thei 
spective  claims  to  be  true  and  legitimate. 


Henry  P,  Dart  for  Loan  and  Building  Compaoy,  Opponent 
Appellee : 

I. 
Act  152  of  General  Assembly  of  Louisiana  of  IB^,  pag6  212,  rfscogDJcei 
legalizes  all  building  companies,  then  in  existeni-e  in  tUiu  Ptiite,  i\»  eJIeci 
as  if  each  company  had  been  designated  by  naiut;. 

The  Mutual  Loan  and  Building  Company  of  Xi'W  Orleniis.  having:  Ihmmi  < 
lished  prior  to  the  passage  of  this  act,  is  protected  by  tta  provi^iom;. 
As  a  logical  result  the  argument  of  usury  can  not  hf.*  iidvaiiced  iigaiiist  ii 
its  contracts,  but  such  contracts,  under  the  exi>rcss  \anguuKe  of  Act  11.1, 
of  the  same  assembly,  are  to  be  treated  as  conlriu'ta  of  sale,  und  tts  lonn 
protected  by  the  vendor's  privilege. 

Usury  in  any  event  should  be  sji^ciaUy  plead;  Una  clnirj^fe  viiu  not  ho  ma 
argument  without  such  plea. 

IL 
Latchfonl  owned  an  unimproved  city  lot.  Slii^  supplied  to  the  ^Eutnal 
and  Building  Company  for  a  sum  sufllcient  to  p]iy  un  outstanding  ruoi 
note  thereon*and  to  build  a  home  for  her  own  cHH-iipuncy*  i?lie  ftirn;*fd  t 
the  lot  to  the  company,  and  on  its  part  it  was  u^r^^ed  thiit  it  wtmld  tiikc  ii 
note  and  build  the  required  home.  It  was  fuitljcr  agreed  that  tlie  cr>t] 
would  then  resell  to  her  the  lot  and  improvements  thus  made-  at  a  sum 
to  its  advances,  with  10  per  cent,  added,  the  sause  to  be  rcpaiul  In  Via  uh 
instalments  at  8  per  cent,  interest.  We  contend  tlmt  tin-  r.Titire  trunauLctic 
a  contract  to  buy  and  sell. 


I. 


4. 
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S^iiCL*i^Hf4.lt»Ti  of  Mru,  Ijimisc  LitU^hfurtl,. 


t  IHle  to  th^  vftcant  lot  wiis  thwri*iifter  transfcrrtMl  to  the  cHimpuny*  iiud  it 
iplled  mtli  a[l  it9  oUligiLtlnns.  and  upon  eoui|>lelk>ii  of  th*?  hoii^<?  (J(-*lJveKMl 
Mv^islon  thvrcot  to  Liitchlonii  tliL'  tithti,  lio^V"«v«r,  ri'iu^inhit;  in  tin.'  I'tnti- 
>-*9  natii^i 

pomifieneuti  tu  rt-piij  tlu*  tytwl  huui  HgtHM'd  uiiPH*  \tut  Uh^iJ  i^hortjy  iirtc^i' 
tl  niii|h<?f  on."  mtrtk  log  title  to  tilt*  pj-opcrty.  Tij*  consent  lUo  pnniurty  wjlh 
t  in  the  *ucei?3*.loo  (iiiiliT  mi  otdfT  of  tin?  rrtjhjitr  {^ourt»  wlHeli  fully 
•rsini  the  I^hI  rlgbtii^  of  nil  t!ni  partk's  on  thi*  proi.**^tHlH*  The  t'tmi't  muHt, 
-efone,  L^xnmine  the  contmct  jjUfst  n^  ff  the  ori^ihiiil  ptirth'8  A^ert*  IttitfJithitu 
*r"  It. 

tifii  throa^ti  titty  fanit  of  tht»  eonjpiiny  tUiit  tliu  orl^rutU  contrwH  wan  nut 
fk*c!  out,  *ind  It  if*  thtrt^fori- tntUh-'H  to  tlm  prtHH-rd!*  of  th«  sale  up  to  tlif 
mnt  utttttallir  ctuiMindf-r  Hithl  t'orjtmt't  whi'ti  tha  pnipi^rty  wjih  HfiJd.  Thisi 
t  mHutlea  Intrj-vBi  on  tiie  iltifiiuUea  instHhin-Titw  injri  {hv  EittorniT  nnij 
ir,T  fL'^'^  Uicupri?cl  in  the  iHXiitiiiniition  und  triitmfiij- of  the'  tJtk-,  nil  of  whltdi 
,  by  h*f  ugreiftucut,  uii|fii|v^i^il  to  ]»iiy. 


N?  «t  Pr^nf^  for  Joseph  Harz,  Opponent  and  Appellant: 

ciQestlon  o£  thy  ri^ht  tn  file  siior'udcd  opposition  diacnr^Heit'd* 
ere  tbr  iiahk'i'  of  n  note  voten  in  favor  of  the  dieic-hurKe  of  the  nmlcor  nriduT 
inholvi^iit  Jaw?*,  nnil  thv  tUsn-JiarKc  is  grunted  on  this  joint  vott?  ol  the  hoi  iter 
Ins  nott'  and  other  tTfidi tors,  tUt'  ^^Uftay  on  the  nott?  ^vill  not  bt*  fUsi-dnuyrvd, 
..$«?.  iTafl;  C.  a  2IT7, 1087;  i^i  An.  urnl,  iiij**,  i^fi  An.  76f>*  Tiil ;  J 2  An,  'i20. 


if,  i>?>ifcei^plei  (fc  Hart  for  the  Germania  National  Bank,  Opponent 

ppeUant  i 

iiiiiwcir  whiclifllnipJy  «lupll«<?«»aifiMieriil  dtnisd  omy  be  iVk'd  ut  nny  liinu. 

in.  ?«, 

(fcharg^  in  insolvency  enn  not  be  g mated  aave  tiy  thir  fiftlrmnllvc  rote  of  n 

Irirlty  ^n  numbiT  and  liinonnt  of  all  iht)  crif:dttor!t^    Rr^vli^iMl  Civil  Code,  !£1T7. 

!  t?nrt(flcate   of  the  notniy  to  tlo'  meeting  of  efedittna  of   itaolf    Ia   the 

'h«iji;i_%  no  |udRuit*nt  being  ntjt^et^Harj'.    Mi  An.  57fu 

mu  of  moni'y  to  purchase  or  [mprove'  propt*rty  docM  not  (five  to  tha  h^niler 

tvocior'a  pdvilegu.    SiiccL'sslon  of  UtHiJnniln,  :€*  An.  612. 

tttMi  bnddfng:  d^aoeiiition  ftxp.^a  minlinnni  pri!mloiOt  belon   which  njtn3i<y 

I  not  hi*  iQiinc'd^  tlH'  eontriii't  tbtMi   bfi'otuvs*  nsnriouH   if   thiK   nilnltuutu 

iM^ds  the  lf>«ul  ratfl  of  interest.    l<r,  Pu,  riz. 


opinion  of  the  eonrt  was  delivered  bjr 

Lv^RY,  J.     MxB,  Louisa  Latcbford  died  in  New  Orleans  on  the 
lay  of  Oetober,  1888. 

administrator  of  her  succession  flied  bis  final  account,  to  which 
were  several  oppositions. 
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i| 


Huccession  of  Mr8.  Ix)iii8e  I^tchford, 


The  succession  property    comprises  a  lot  of  fumlttiref   a 
against  the  Germania  Insurance  Company,  and  a  piece  of  real  ( 
in  the  City  of  New  Orleans. 

The  last  item  is  the  principal  portion  of  the  sueceoiion  and 
which  arises  the  most  serious  opposition. 

From  the  judgment  of  the  lower  court  maintaining  the  oppo 
of  the  Mutual  Loan  and  Building  Association  and  Charles  Fra. 
and  the  opposition  of  the  Germania  National  Bank  to  the  elai 
Joseph  Harz,  and  the  denial  of  the  opposition  of  Au^st  Be 
attorney,  the  administrator  and  the  opponents,  Harz  and  Be 
have  appealed. 

The  decedent  sold  to  the  Mutual  Loan  and  Building  Compa] 
New  Orleans,  on  the  21st  of  May,  1888,  an  unimproved  port: 
ground  in  the  Second  District  of  this  city.  The  act  of  sal 
passed  before  John  R.  Legier,  notary  public,  and  the  price  was 
The  act  was  duly  registered  in  the  Conveyance  office  of  Oi 
parish. 

This  sale  was  the  first  step  toward  the  consummation  of  a  tra 
tion  which  begun  by  the  decedent's  application,  dated  New  Or] 
April  16,  1888,  addressed  to  the  president  and  board  of  directs: 
the  Mutual  Loan  and  Building  Company:  ^'Gentlemen,  I  h 
make  application  for  $2400  on  the  monthly  payment  plan  in  ac 
ance  with  your  usages,  rules  and  regulations,  for  the  purpo 
erecting  a  cottage  costing  $1650,  and  $750  to  pay  nota  due  o 
property,  as  follows :  Canal,  between  Alexander,  Murat  and 
tomhouse  streets.  (Signed)  L.  Latchford,  St.  David  and  Qui 
bouse."  Which  application  was  accepted  by  the  following  w 
endorsement:  *'We,  the  undersigned  members  of  the  committ 
building  and  real  estate,  respectfully  report  that  we  have  car 
examined  the  premises  above  described  and  approve  the  loan 
10  per  cent,  added.   (Signed)  H.  Wellmann." 

This  approval  by  the  building  committee  was  signed  on  the 
day  or  day  after  the  application  was  made. 

Previously,  Mrs.  L.  Latchford  had  purchased  the  property  in 
tion  from  one  Bergamini,  on  the  29th  of  Februarj- ,  1888. 

The  note  referred  to  in  the  application  was  a  vendor's  note, 
for  the  price  to  Bergamini.     This  note  was  taken  up  by  the  W 
Loan  and  Building  Company  with  its  own  money  before  it  pure 
the  property,  and  the  company  being  the  holder  of  the  note  a 


NEW  ORLEANS,  MAY,  1890. 
3ujcccs«Iod  Qt  Mm.  liOUlse  LateUford. 


533 


the  pFaperty  was  purchased  by  it,  constituted  that  note  the  con- 
ation mentioned  in  the  sale. 

Lving  purchased  the  property,  the  company,  on  the  i5th  of  May 
e  same  year,  entered  into  a  contract  with  Otto  Walther,  where- 
aid  Walther  contracted  to  build  for  said  company  the  house 
smplat'Od  by  the  application,  on  or  before  the  1st  of  Jui^e,  1888, 
be  muii  of  f  1650,  the  same  to  be  built  to  the  satisfaction  of  the 
;>aiiy. 

e  house  was  Unished  and  Mrs.  Latchford  occupied  it.  Her  death 
rred  on  the  25th  of  October^  1888,  and  she  was  intestate. 
e  Mutual  Loan  and  Building  Company  was  incorporated  Febtmary 
87,  and  its  charter  was  amended  February  8,  1888,  the  charter 
imendments  being  by  act  before  J.  E.  Legier,  notary  publici  and 
recorded. 

e  original  charter  was  offered  in  evidence.  In  Art.  3  the 
?ts  of  the  corporation  are  declared  to  be  for  the  building  of 
ling  houses  or  other  buildings,  according  to  such  ideas,  plans ^ 
>eci6 cations,  for  any  person  so  desiring  and  possessed  by  legal 
ralid  title  of  a  lot  of  ground  within  the  city  limits,  ard  such 
on  or  persons  to  refund  the  price  thereof  to  said  corporation  in 
thly  instalments  equivalent  to  10  per  cent*  per  annum  on  the 
rred  payments  or  unpaid  principal. 

»0t  the  renting,  purchasing,  and  sale  of  homesteads,  and  the 
Ing  of  funds  on  mortgage  or  other  real  estate  security  in  the  City 
ew  Orleans, 

le  corporation  is  a  stock  corporation,  the  capital  stock  being 
[)00,  divided  into  two  thousand  shares  of  $25  each. 

Art.  1  it  is  given  aathority  to  hold,  receive,  lease,  purchase, 
convey  under  its  corporate  name  property  both  real  and  personal, 
an  money  on  security,  to  make  and  appoint  such  officers,  directorSi 
agents  as  the  necessity  and  convenience  of  the  corporation  may 
lire,  and  to  make  and  establish  such  by-laws,  rules,  and  reguta- 
B  for  the  j proper  management  of  its  affairs  as  may  be  necessary 
proper,  and  to  do  and  perform  all  other  acts  and  things  which 
f  be  requiait-e  and  necessary  to  carry  out  the  objects  and  purposes 
be  corporation, 

1  Art.  0  it  IS  provided  that  should  any  borrower  from  this  company 

a?  neglect  to  pay  his  or  her  monthly  instalments  at  such  times 

the  same  may  faU  due  and  as  may  be  provided  for  in  his  or  her 
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contract,  such  unpaid  inatalments  shall  then  become  part  c 
principal  and  bear  interest  at  the  same  rate. 

Art.  7  provides  that  all  expenses  of  attorneys,  notaxieB,  arehi 
and  recorders  in  making  or  canceling  loans  shall  be  paid  b 
respective  borrowers  before  title  is  passed  to  them,  and  nc 
shall  be  executed  until  said  charges  are  paid. 

Art.  10  provides  that  any  borrower  shall  have  the  right  i 
time  to  reduce  said  indebtedness  by  paying  on  account  a  sum  t 
less  than  $10,  and  all  payments  on  account  of  capital  shall  at  th 
of  each  borrower's  current  year  be  deducted  from  the  principa 
the  payments  on  account  of  the  principal  and  intereet  Bhall  t 
after  continue  on  the  reduced  capital  without  curtailment  c 
original  time  within  which  the  loan  was  made  payable. 

Art.  2  of  the  by-laws  creates  the  different  committees  nec< 
to  carry  on  the  business  of  the  company,  and  among  othei^s  a  1 
ing  and  real  estate  committee,  whose  duties  are  to  examu 
houses  which  are  being  erected  by  the  company,  and  to  Bee  thai 
are  built  in  strict  conformity  with  the  specifications.  They 
also  appraise  any  house  or  lot  offered  to  the  company. 

Art.  7  provides  that  no  real  estate  shall  be  purchased  unl 
same  has  been  appraised,  and  the  purchase  thereof  recommend 
the  building  and  real  estate  committee,  and  the  title  lY 
approved  by  the  attorney  of  the  company.  The  president 
then,  upon  receiving  from  the  applicant  such  sum  as  may  be  fixed 
hoard  of  directors  upon  the  recommendation  of  the  building  am 
estate  committee,  buy  the  property  in  the  name  of  the  company 
thereafter,  in  due  course,  convey  same  to  said  appllcantj  upor 
terms  and  conditions  as  may  be  tixfid  by  the  board  of  directors 

Art.  8,  Sec.  1,  provides  that  any  person  who  owns  or  may  ac 
a  lot  of  gfround  can  obtain  a  loan  from  the  company  for  bu 
purposes,  if  the  said  lot  be  acceptable  to  the  company^  ppo\id( 
transfers  to  the  company  the  said  lot  free  of  all  eueumhrancei 
thereafter  a  sale  shall  be  made  to  him  in  due  course,  as  provic 
Art.  7,  and  after  the  building  is  completed. 

After  the  house  was  erected,  she,  averring  that  she  did  not 
enough  money  to  pay  the  attorney's  and  notary's  fee  for  the  e: 
nation  of  the  title  and  the  passing  of  the  act  of  sale,  reqt 
that  the  property  be  not  immediately  retransferred  to  her. 
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I  property  was  to  reraam  in  the  company's  name  until  she 
ded  the  amount  borrowed  and  the  10  per  cent,  but  she  had  the 
to  demand  the  tratisfer  at  any  time,  subject  to  the  vendor's 

1 12640. 

5  company  was  ready  to  transfer  it  to  her  at  any  time  after  the 

letion  of  the  house  by  the  company* 

r  inBtalmenta  and  intereets  feD  due  on  the  18th  of  each  month, 

I' hen  it  was  not  paid  it  was  charged  up  and  added  to  the  |2640, 

in>-thing  paid  after  that  dat«  was  deducted  from  the  totaL 

B  coat  of  erecting  the  house  was  $1650,  and  wbb  paid  by  the 

.any.  making  a  total  of  $2400  paid  by  the  company  for  account 

rs,  L*  Latchford. 

b  a  rule  and  regulation  of  the  company  to  add  10  per  cent,  to 

imount  paid  ont,  and  there  was  a  special  agreement  to  that 

t  with  Mrs,  Latch  ford. 

e  whole  sum   is  then   divided  into  120  monthly  instalments, 

lag  interest  at  the  rate  of  B  per  cent.,  payable  also  monthly, 

forms  the  consideration  or  price  at  which  the  company  agrees  to 

.Q  the  borrower  or  purchaser. 

the  time  of  Mtb.  Latchford^B  death  the  real  estate  in  the  inven- 
wa&  in  the  name  of  the  Mutual  Loan  and  Building  Compan>  .    It 

however,  inventoried  as  the  property   of  Mrs.  Latchford,  and 
roUowing  entry  was  made  in  the  inventory  after  describing  the 
»erty:     ''By  an  act  before  J.  R.  Legier,  notary  public, dated  May 
ms,  the  late  Mrs.  Louisa  Latchfordptransf erred  to   the   Mutual 
a  and  Building  Company,  of  New  Orleans,  the  said  property  for 
mm  of  1750  cash.     It  appears,  however,  that  the  said  sale  of  the 
>erty  was  made  to  the  said  association  for  the  purpose  of  aecnr- 
a  lo'aa  of  money  for  the  purpose  of  erecting  a  building  on  the 
ve  described  property,  which  was  then  unimproved,  which  sum 
aoney  originally  amounted  to  the  sum  of  $2640.  lees  10  per  cent., 
yit,  12376,  part,  of  which  amount  of  money,  namely,  1750,  w^as 
a  to  extinguish  a  mortgage  note  resting  on  the  property,  so  as  to 
iT  the  property  and  thus  secure  the  loan  by  the  company  to  Mrs, 
ehlord,  and  this  $750,  mo  apparently  paid  to  Mrs,  Latchford,  was 
er  paid  to  her,  but  was  used  as  above  set  forth  to  extiuguish  a 
e  due  bv  her  ao  as  to   better  secure   the  company.     The  above 
Dum  is  Subject  to  reduction  by  payments  -      (The  Mutual  Loan 
I^Building  Company  was  not  party  to  this  inveutciry.) 
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The  administrator  provoked  an  order  of  sale  on  Novemb 
1888,  requesting  that  the  property  should  be  sold  on  terms  of 
third  or  more  cash,  and  the  balance  on  one  or  two  years'  ere 
8  per  cent,  interest  at  the  purchaser's  option,  secured  by  vet 
lien  and  privilege. 

The  sale  was  asked  to  pay  debts,  and  the  Mutual  Loan  and  I 
ing  Company  was  classed  as  a  creditor  for  the  amount  of  $2450. 
the  26th  of  November,  1888,  the  administrator  obtained  a  rule 
the  Mutual  Loan  and  Building  Company,  alleging  that,  thougl 
parently  belonging  to  the  said  company,  the  real  property  afoi 
is  verily  the  property  of  the  succession,  for  the  reasons  set  foi 
the  said  inventory,  and  referring  to  an  order  previously  rend 
directing  a  sale  at  public  auction  to  pay  debts,  asked  that  the 
pany  show  cause  why  the  property  should  not  be  sold  by  the  a^ 
istrator  of  the  succession. 

This  rule  was  not  tried,  but  on  the  14th  of  December,  ISSl 
following  joint  motion  was  filed  in  the  said  succession : 

<<  On  motion  of  H.  P.  Dart,  attorney  for  the  Mutual  Loai 
Building  Company,  of  New  Orleans,  and  of  Aug.  Bemau,  attc 
for  P.  H.  Mentz,  administrator  of  the  succession  of  Louisa  L 
ford,  and  on  suggesting  to  the  court  that  both  said  company  and 
cession  claim  title  to  the  real  property  herein  inventoried  as  be! 
ing  to  the  succession,  and  on  further  suggesting  to  the  court 
your  Honor  has  heretofore  ordered  the  sale  of  the  said  proper 
order  to  pay  the  debts  of  the  succession,  and  it  is  necessary  tha 
said  property  be  sold  at  public  auction,  and  that  the  rights  of  th 
spective  litigants  on  the  proceeds  of  said  property  be  hereafte 
termined.  It  is  ordered  that  Ben.  Onorato,  auctioneer,  sell  at  p 
auction,  on  the  terms  set  forth  in  an  order  of  sale  herein  grante 
the  20th  of  November,  1888,  the  real  property  herein  inventc 
and  that  he  have  power  to  make  title  and  sign  all  necessary  dee 
the  purchaser,  and  that,  after  deduction  of  the  costs  and  exp< 
necessary  for  the  sale  of  the  property,  it  be  turned  over  to  said 
tual  Loan  and  Building  Company,  the  proceeds  of  said  sale,  tc 
extent  that  said  company  lay  claim  thereto,  to  be  held  by  the 
company  until  it  shall  have  been  finally  determined  by  this  Hoi 
ble  Court,  in  a  proper  proceeding  to  be  hereinafter  brought  b; 
administrator  of  the  succession,  whether  the  said  company  is 
was  entitled  to  retain  the  property  or  the  funds  realized  by  the 
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M  pfoperty,  or  haa  or  had  any  claim,  lien  or  privilege  to  or  upon 
ammm  or  any  part  thereof,  or  whether  the  money  thus  ordered  to 
iMd  over  and  held  by  said  company  belongs  to  the  within  succes- 
^  or  whether  the  succeasion  has  any  claim,  lien  or  privilege  to 
money  turned  over  to  said  company,  or  to  any  part  or  por- 
thereof, 

\i&  whole  without  prejudice  to  the  righta  of  either  of  the  litigants* 
movers  herein,  and  with  full  reeervation  of  the  defences,  rights^ 
^  the  object  hereof  being  eolely  to  eell  the  property  aforesaid,  to 
^ent  the  destruction  thereof,  which  ie  now  in  progress,  owing  to 
Hame  being  now  unoccupied  and  the  insurance  being  in  jeopardy, 
public  a.uction  was  accordingly  made,  and  the  ai/ctloneer  flled 
proces  verbal  on  January  19,  1889,  Bh owing  that  the  property 
adjudicated  to  D.  L.  Bergamlnl  for  |2700. 

he  administrator  in  his  account  allowed  the  Mutual  Loan  and 
ding  Company  the  sum  of  12300.90.  This  company  opposed  the 
>unt,  on  the  ground  that  under  the  contract  with  the  deceased, 
.  liQtchford,  it  was  entitled  to  have  the  account  amended,  and  to 
winced  thereon  as  a  privileged  creditor  for  the  amount  of  the 
:^eeds  ot  the  real  estate,  to  the  amount  of  $2564.42^  with  $30 
iry  and  attorney  charges  and  8  per  cent,  on  the  whole  total  paid, 
he  Germania  National  Bank,  claiming  as  an  ordinary  creditor, 
OSes  the  account  on  the  ground  that  the  Mutual  Loan  and  Build* 
Company  has  no  privilege  or  mortgage  on  the  real  estate  belong - 
to  the  flnccession.  It  alBo  opposes  the  claim  of  Joseph  Hars£  and 
ies  that  he  is  a  creditor  of  the  succession. 

he  opponent,  August  Beman,  asks  that  his  fee  of  |300  be  in- 
tiled  to  1500. 

here  is  no  opposition  to  the  claim  of  Charles  Franke. 
he  administrator  contends  that  the  contract  between  Mrs,  Latch* 
i  and  the  building  company  was  usurio^is,  as  it  added  10  per  cent. 
miiim<o  the  capital  invested  by  the  company  in  the  property  of 
I-  Latchford,  and  that  8  per  eent.  per  annum,  payable  in  monthly 
altnents,  had  jbeen  charged  on  the  sum  of  12640^  when  only  f 2400 
E  been  invested, 

"he  charter  and  by-laws  of  the  company  are  in  evidence.  Mrs, 
chford  in  contracting  with  the  company  did  so  with  reference  to 
ftaine,  and  as  the  contract  was  made  in  strict  conformity  thereto, 
f  form  a  part  of  it.     There  is  no  allegation,  nor  is  there  any  evi- 


538 


SUPREME  COURT  OF  LOUISIANA. 


Succession  of  Mrs.  Louise  Latclifortl. 


dence  that  there  was  any  departure  from  the  charter  or  the 
and  regulations  of  the  company. 

Briefly  stated  the  contract  was  that  the  company  uiiderto< 
build  a  house  for  Mrs.  Latchford,  for  a  certain  sum.  In  order  t 
cure  the  company  against  prior  liens  on  the  property ,  according  1 
rules,  it  paid  the  vendor's  privilege  on  a  certain  special  mort 
resting  on  the  property.  As  a  compensation  for  ^services  rend 
the  company  added  10  per  cent,  to  the  capital  it  invested  in 
Latchford's  property — ^the  payment  of  the  vendor ^s  privilege  an( 
cost  of  the  building.  Mrs.  Latchford  agreed  to  Bell  the  uniinpri 
property  to  the  company  for  the  sum  of  |750,  the  amount  of 
vendor's  note  paid  by  the  company. 

The  property  was  afterward  to  be  transferred  to  Mrs,  Lat<;hl 
the  price  being  the  money  so  advanced  for  the  clearing  of  title  t< 
lot,  and  the  cost  of  the  building  and  the  10  per  cent,  added 
company  to  retain  the  vendor's  privilege  and  special  mortgage, 
giving  Mrs.  Latchford  ten  years  in  which  to  pay  said  prict 
monthly  instalments,  bearing  8  per  cent,  interest  per  annum. 

The  company  extinguished  the  mortgage  note  due  by  Mrs.  La 
ford  for  the  purchase  price  of  the  lot  upon  which  the  building 
to  be  erected. 

It  amounted  to  -  -  -  -  -  $7c 

The  building  erected  cost      -         -  -  -  -         1,6^ 


To  this  was  to  be  added  10  per  cent. 


|2,4t 
2^ 


Which  was  the  price  Mrs.  Latchford  was  to  pay  for  the  sal©  c 
house  and  lot  to  her. 

The  contract  was  legal.  There  is  nothing  in  it  contrar>^  to 
Mrs.  Latchford  had  a  perfect  right  to  sell  to  the  company,  an 
company  to  again  sell  to  her  for  a  price  agreed  upon. 

The  company  charged  for  its  services  in  erecting  the  building 
compensation  for  time,  labor  and  skill,  and  its  entire  responsi 
in  the  superintendence  and  construction  of  the  same,  a  premii 
10  per  cent.,  which  was  to  be  added  as  a  part  of  the  price  t 
amount  invested. 
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t  wfis  not  charged  for  the  use  of  money  ^  or  for  the  creditor  to  for- 
r  in  the  prosecution  of  his  claim,  but  waa  a  brokerage  paid  or 
rged  at  one  time  for  the  services  of  a  builder.  lu  no  sense  can 
e  considered  as  interest  paid  to  a  creditor  for  the  use  of  hlR  capi- 
ror  a  specified  time. 

Irs,  Latchford  made  several  payments  which,  reduced  the  amount 
owed  to  the  company  to  the  sum  of  $2564.42. 
or  reasons  eatiefaetory  to  Mrs,  Latchford  and  the  company,  the 
petty  waa  not  according  to  the  original  agreement  sold  to  Mrs. 
L'hford,  It  soemB  the  delay  waa  at  the  request  of  Mrs.  Ijatchford. 
tier  death  the  property  was  placed  upon  the  inventory  in  her  suc- 
tion.   The  legal  title  was  in  the  company* 

i  has  never  parted  with  its  title  in  the  propei'ty  to  the  su  c  cession - 
I  equitable  title,  however,  was  in  the  succeBsion  as  it  had  been  in 
I,  Latchford,  and  the  admin  is  trator^  on  complying  with  the  terms 
ler  agreement  I  could  have  the  title  transferred  to  the  succession . 
lie  company  would,  according  to  its  rules  and  regulations  and  the 
frement  or  contract  with  Mrs.  Latchford,  have  retained  the  ven- 
's  privilege. 

be  property  was  sold  by  consent  of  parties^  the  proceeds  to 
tain  in  lieu  of  the  property.  The  company,  by  this  agreement  to 
,  did  not  waive  any  of  its  rights,  nor  did  the  succession  of 
cbford  acquire  any.  If  the  sue  cession  of  Latchford  desires  the 
lershjp  of  the  property  it  must  pay  the  price  according  to  the 
it5  agreed  upon.  Until  this  is  done,  the  building  company  has  a 
U  to  hold  the  property  as  a  security  for  the  debt. 
ls  tbe  property  was  sold  by  consent  of  all  parties,  and  the  title 
ie  to  them,  the  judge  a  quo  veiy  properly  rendered  a  decree  ao 
to  cover  the  agreement  and  protect  the  purchaser  against  the 
!?ession  and  the  building  company. 

o^ph  Hart  was  placed  on  the  account  as  an  oi^dinary  creditor  on 
01  e  for  f  1553. 54 J  with  interest  and  costs  of  protest.  H.  Hamblouk 
cuted  this  note,  which  was  indorsed  by  Mrs.  Latchford. 
he  claim  was  rejected  on  the  ground  that  Haniblock  had  gone 
>  insolvency  and  had  been  discharged,  the  creditor,  Harz,  having 
«  a  party  to  the  proceedings  in  tlie  insolvency  and  having  voted 
the  discharge  of  Hamblock,  thus  extinguishing  the  debt  and 
iomng  the  surety,  Mrs.  Latchford. 
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The  proce9  verbal  of  the  insolvent  proceedings  was  offe; 
evidence  and  objected  to  by  coonsel  for  Harz,  which  objectic 
sustained.  Sabsequently  the  Germania  Bank,  offered  an  am 
opposition,  to  which  objection  was  made  by  Harz's  counsel, 
amended  opposition  was  allowed. 

In  the  original  opposition  the  bank  denied  that  Harz  is  a  cr 
of  the  succession  for  the  amount  for  which  he  was  placed  on  tl 
count  or  for  any  amount  whatever. 

The  supplemental  or  amended  opposition  of  the  bank  allege 
if  Harz  had  ever  been  a  creditor  of  Mrs.  Latchford  she  had  be< 
leased  by  the  discharge  in  the  insolvent  proceedings  of  Hambk 

The  supplemental  opposition  was  but  an  amplification  of  the 
nal  opposition  by  the  setting  out  of  the  particular  fact  which  desi 
the  claim  of  Harz,  which  had  been  denied  to  exist.  It  was  pn 
allowed.  The  proccB  verbal  of  the  insolvent  proceedings  wi 
fered  in  evidence  and  admitted  under  the  amended  oppositio 
was  properly  received  for  the  purpose  of  showing  the  fact  that 
block  had  been  discharged,  and  how  the  creditors  voted  in  the 
ceedings. 

Harz  contends  that  there  was  a  majority  in  number  and  amo 
favor  of  the  discharge  without  his  vote,  and  that  when  he 
there  was  not  a  sufficient  number  and  amount  to  grant  the  disc 
of  Hamblock,  and  therefore  the   discharge  was  unaffected  1 
vote. 

It  is  true  the  discharge  was  not  granted  alone  by  Harz,  ai 
other  creditors  could  have  granted  the  discharge  against  th< 
of  Harz.  But  he  voted  for  the  discharge,' thus  contributing 
The  discharge  was  the  express  will  of  all  the  creditors  voting 
It  destroyed  the  debt  as  originally  contracted  in  holding  the  c 
personally  liable ;  released  him,  and  placed  it  upon  the  proce 
the  sale  of  his  effects. 

The  surety  was  discharged.  Lobdell  vs.  Niphler,  4  L.  294 ;  ] 
vs.  Roberts,  14  An.  269. 

The  attorney,  Aug.  Bemau,  considering  the  amount  of  the  si 
sion,  received  a  liberal  fee,  and  it  ought  not  to  be  increased. 

Judgment  affirmed. 
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No.  10,594- 

USE  Peetz,  Widow,  Etc^,  va  The   St.  Ohahles  Street 
Railroad  Company. 

jihtwto  txaiiiJne  *vlfenc8S«iS  who  aru  employes  will  not  Ju3tjr7  Uie  appli- 
til  of  tlie  jirt-.titiiiiiptlnti  of  u^fi(liit;t^tme^  rniLtiSB  as  In  thi":  t^nac  r»f  Utiy  va.  Rjiii- 

^  An.  ^^f^^  they  wufi*  pn*!<(cnt  or  li  be  miide  evicR'nl  that  ttiii'y  had  knowl. 
which  thv  i'tnployrr  di^airvtl  to  tioncpuL 

of  (tiiti}ii^il>iil  oorpomtfooii  Is  only  to  set' that  lt«i  ^idcwnllu  uro  a&fo  tor 
rns  ejterttiatiig  orfJIuiiry  earo  untl  pruduDUf. 
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lAL  from  the  Civil  DiBlrict  Oonrt  for  the  Parish  of  Orleans. 


M  Timony  and  Brunch  K^  Miller  for  Plaintiff  and  Appellee : 

ruliwdj  ob1fj<atiii^  Itiii.'tf  to  tevep  fn  f^ood  repiiir  and  coudEtlon  the  hHd^tt 
rits  Un*%  id  rcsfjoTifiiblii  for  an  tnjniy  ciuiaud  a  purson  by  a  breach  of  this 
titlon.  2KoTcroii  UnilfcuLdi^,  p.  11^;  1  Thoitip»on  on  Ki*KlE^(.<Dce,  p.  S5$, 
that  ttdtifuet  In  sach  A  bridgi*  ks  cauMt^d  bj  u  thiixl  porson  ijlocs  not  excuse 
Btlwiy.  whirb  kni^w  or  ougbt  to  Hwre  knowji  of  tliv  dL'fect,  and  hiin  nagli- 
y  frtih-a  to  reuieily  ll,    i^  Pit.  t^t.  32" i. 

iri'  of  rt  rotPpany  cliuri^CMl  wUli  ncfifllgttn'o  or  wrouiyful  oondntitito  ejcamiziQ 
tot!4j|.ufl  its  eriiployes,  by  whom  tlui  nojjriCffonfP  or  wrongful  act  Is  charg0d 
¥i<  Imi^n  comtniLt^d,  rat»i'^  a  Htroii^  pri'sumption  that  th<;9  chari^e  of  negll- 
I'or  wronKfal  (^diduct  IK  well  founded,  t^ay  V5.  UaElroad  CQn)pAn7,3&  An,*^ 
Thompijon  ou  NvKlijfanuij*  p,  TtM, 


1^  H^  Hull  lor  Defendant  and  Appellant : 


if  hua  been  otfvred  to  ssuetiibi  the  essential  avtrmeut  of  liability  in  th© 
ion  tUat  the  '*  r^ilrOiuJ  c^onipaiiy  or  soTijt?  of  Jt9  agenta  or  its  employes 
in  the  scope  of  tbidr  employinent  hud  made  and  fu^tenetl  down  a  pleoe  of 

IT. 

-r  4 Pi  plank  couipbilned  of  wafl  not  a  nuiauneo  or  an  obsirtiCllon  to  travel, 
tt  wa*  not  ne^U(^(mt't'  to  either  so  placL'  it  or  uilow  it  to  «o  reovjun. 
do<i*  nM  ri-'quirv  a  uitinJeipal  i'Orrionition  to  rci^spoad  in  danotijij:^  lorovery 
T  that  may  by  rec?eivod  In  a  piiblie  street,  nor  i*t  the  cnrporatUio  required 
itve  its  sidewHlkB  so  const  rnettnl  aa  to  fit!i'urt;  absobuu  itonntnlty  frotn 
[f^r  hi  tjifing  thrro,  nor  is  ft  bound  to  employ  the  utmost i^a re  nml  c^xertion  to 
end.  ll«  duty,  ^I'mc rally  ^tiited^  i^  only  to  c^ee  tliat  it^  sfdewolkfi  lire  ciaft^ 
;M*'riiiinH  ex^'feieltig  ordiunry  euro  and  prudence.  Dillon  on  Miiuleipal  Oor- 
irionfr,  tuiU;  li  ])bnoi»»  347^  14  A^b^n  508;  24  Wi»t'ooe<in  ?7t>.  WL 


542 


SUPREME  COURT  OF  LOUISIANA. 


Mrs.  Ellae  Peetz,  Widow,  Etc.,  V8.  Hailroad  Co. 

The  corporation  is  not  an  insurer  against  accidents  upon  the  streets,  nor  is 
defect  therein,  though  it  may  cause  the  injury  sued  for,  actionable.  It  i 
cient  if  the  streets  are  in  a  reasonably  safe  condition  for  the  travel 
ordinary  modes.  Dillon  on  Municipal  Corporations,  1039;  42  Missouri  5 
45  Missouri  449;  32  Grattan  792;  57  Indiana  192;  21  Wisconsin  485;  20  Minnesrj 
81  Kansas  560;  54  Mississippi  mi ;  6  Vermont  245;  65  Illinois  155;  6  Cushing  5! 
«7  New  York  568;  35  New  Hampshire  74 ;  105  Mussuchusetts  313;  28  Kentucky 
Cushing  174 ;  29  Iowa  Td. 

The  duty  of  keeping  the  streets  and  highways  in  repair  is  performed  wh 
traveled  way  is  sufWciently  level  and  smooth  to  enable  pei-sons  by  the  cx 
of  ordinary  care  to  travel  with  safety  and  convenience.  Dillon  on  Mun 
Corporations  1016;  13  Gray  59.  * 

To  fulfil  an  obligation  to  keep  a  street  in  repair,  the  company  must  keep  it  ii 
condition  that  the  ordinary  and  expected  travel  of  the  locality  may  pas; 
reasonable  ease  and  safety.    McMahon  vs.  Itailroad,  73  New  York  231. 

III. 

I'laintiff  was  guilty  of  contributory  negligence. 

if  the  party  injured  knew  of  the  defect  or  obstruction,  and  ought  xeasona 
have  avoided  it  by  going  outside  of  or  around  it,  and  did  not,  be  can  i 
cover.  Dillon  on  Municipal  Corporations  1022;  61  Barbour  437;  33  OhI( 
Allen  137;  32  Ohio  66;  4  Clifford  CIr.  Ct.  i:«. 

Kefore  a  recovery  can  be  had  it  must  appear  upon  the  whole  testimony  th 
person  used,  under  all  the  circumstances,  ordinary  care  to  a'^oid  danger 
Ion  on  Municipal  Corporations,  II,  1019;  81  Illinois  .'JOO;  51  Vermont  131 ;  84 1 
82;  52  Illinois  270;  33  Ohio  St.  246. 

IV. 

"  It  is  also  essential  to  liability  that  the  plaintiff  should  havebeen  using  reas< 
or  ordinary  care  to  avoid  the  accident."  Dillon  on  Municipal  Corporatk 
1040. 

Onus  in  respect  to  proving  due  care  on  part  of  plaintiff  is  upon  him.  12  Peck 
Maine  46,  574;  4  Gray  178,  395,  397;  7  Gray  100;  6  Iowa  443. 

A  city  is  not  liable  to  one  who  sustains  an  injury  by  reason  of  a  defective  sid 
if,  by  looking,  the  injury  could  have  been  avoided,  and  no  excuse  for  fai 
look  is  given.    Plymoth  vs.  Milner,  17  Md.  324 ;  20  Northeastern  235. 

Tn  an  action  for  damages  for  personal  injuries  received  at  night  by  reas< 
serious  defect  In  the  sidewalk,  the  fact  that  plaintiff  attempted  to  ptm 
the  defect  when  the  night  was  fair  and  there  were  two  street  lamps  1 
near  by,  is  evidence  of  contributory  negligence.  Scranton  vs.  Gore, 
St.  595 ;  17  At.  144. 

1.  Municipal  corporations  are  only  bound  to  keep  such  streets  and  p 
streets  in  repair  as  may  be  necessary  for  the  use  and  convenience  of  the 
ing  public. 

2.  In  order  to  render  a  city  liable  for  defects  or  obstructions  on  Its  8ti 
must  appear  that  under  the  particular  circumstances  of  the  case  It  was  i 
to  have  removed  the  obstruction  or  repaired  the  defect,  and  that  the 
complaining  was  at  the  time  in  the  exercise  of  ordinary  care;  and  tl 
are  for  the  Jury  under  appropriate  instructions. 

.3.  Although  a  municipality  may  have  failed  to  exercise  proper  care 
repair  of  its  streets,  and  but  for  such  negligence  the  injury  would  n< 
happened,  yet  the  party  complaining  can  not  recover  if  he  was  aware 
defect  and  failed  to  use  ordinary  care  to  avoid  the  accident.  63  Mlasour 
417;  Craig  vs.  City  of  Sedalia. 
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Mrs.  KUae  PvelK,  Wlilww*  Kt<?.,  va.  Rallroftd  Oo. 

K!nt  tliut  iipleniliinrij  employes  nniat  or  ahowltl  Imve  known  of  thisob- 
m  bi-'i'iin^fj'  tbMy  Hvri"  ui  <1  inner  In  tlie  liouiic,  twt^utj  f«ii*^t  t>ff»  In  runjsft*  of 
t  rlu'  time  wLii'ii  Et  wtia  plnccHlp  etnin*:*  with  little  giiicf*  fruni  pliilntiff, 
I  (n^rii  I»frs«>u  of  ifirmnH  ^ijitlU  utid  iiidiiipiurefl  fiit'iiltiedi,  run  over  tlio 
bDtiTiDtloii  In  broniL  (iu^-tlKlit  Mritiiimt  #et*in|!;  ft.    Ackul'ly  Vf».  ^tiUivHn,  iM 


cmt  ilecifiioiief  of  this  triiiiinat,  whieli  linhl  ii  milraud  cuuipiitty  ret).poji- 
)  piirwjn»  inJivri'iL  tht  injurs*  in  mH>  <"s*i?e,  whs  ilut*  iti  u  defwc-t  In  tUe 
fsiuALM;!  by  tilt'  i?cnijp«n>'H  uct*  tiffr  CUiu*  vs,  IL  K^,  iH'tTtnbisr  2*  isfiO, 
iK'p.,  Vol.  6,  p.  ^1 ;  T»/ff  JJumlrigiies!  v*(.  U,  H,, ,%  An*  T.11,  Anil  tUl?^  (U^- 
II  iiud,  I  t*t>n§iil«r,  boi'n  fully  riiK^ti^al^fed  by  tlili^  tourt. 
I  rocoTcr  4juc»  by  a  WburC  li?ii*ep  II  wa»  nrF^il  timt  **the  less*?*.-  iias  (Kit 
Gtil  wl£b  tbo  obLifi^sittotiii  nf  Ibe  ntiitrjii'^t  by  ni>^ltK'tln^  to  pbict*  c^beck- 
x*piib-  whikrvcs,  e?te.  Tbc  eon  tract  Is.  thtrrefuri*  nnll  jAiid  votil.*' 
EinawercMltbla  t>ijjt't?ikin  bysiiyjti^r  '' tf  tbi?  IcHsr*e  bus  IsiUcd  to  piiifu 
fiusts  iintl  ti>  rvpuir  tin-  wbarvcs  as  luqn  Jrod  by  Ibc  cimlrat't>  the  <'C*unclt 
!  rl^liL,  tinder  said  eontnii't,  to  unnnli  thi-  RMint*.  •  •  •  but  lu*w  ran  tlic 
iinta  i?jcpi*f*t  to  bt*  ht*iird  wbt'h  tbi^y  i.'onipluin  ut  tb&  non-f"3[i''fUtion  of  a 
rl  to  wbkrh  they  lire  no  pstrty*  Tb^y  bnv«?  rni<^tiikcn  tlieir  ri-uHidyt  nnd 
rnc3!  of  Jrflerson  VHy  l»  tbi^iiinirtre  from  wiiii  li  tiity  umst  sci'Tt  nxlroifiJ*" 
T'*.  nmbcml^.  II  An,  344. 

ti  Itiw  an  ttjfi'nt  Is  pcraonully  rfuponHlbk*  fn  tbird  pcraotis  for  doing 
ilnjj  wbirh  hi:^  oiiKl^t  tiuE  to  ]iuve  donf,  bni  nut  f4U-  not  dcdnic  iiOTiu.*tbin»c 
Ih'  oUjLcbi  tf)  buve  dotif?;  the  Hgi-tii,  iu  the  iHttfT  i'ilm^  boirig  Lbibb.*  to  Ills 
ted  only. 

"awunfc;  i»r  iDftrf  nejfie<.*t"  in  tht;  pttrforuinoet^  of  duty,  the  ret^pooi^iibUity 
ir  01  list  urisi^  rroui  so  mo  (ixpi'<>s«t  or  nnpliLMl  obllgtitioti  I»etwu4?u  purtlcu- 
tica  Btnndmg  in  privity  of  liiw  or  contrnct  with  viwh  other.  So  tuitn  is 
t/>  ftniwer  tar  .^ueti  violation  of  duty  or  obU^utlon  tAfejit  to  tho^c  to 
ll<^  has  bft'Oini}  dlret-tly  bonnil  or  umeimbk*  for  bl»  t^ondiiet*  Di'luney  v«. 
t*B«,:il  An.  115^4  And  in  tbt*  j^ttoit?  t'aiis(.%  in  it  fid  I  aud  h>urn«d  t<Apo»rtfoti 
iiutborliies*  Ihti*  uoort  behl  IbiU  ^uuh  wuh  liki-wi^ve  the  rok*  of  the  eJvIl 
(WralBO  TUompsoo  Xug:,  I,  2.17* 

r*  orjriuijited  to  hopply  the  Intitibilants  of  a  elty  With  wuter,  crontrneted 
le  ttinnkdpiil  nuthcoitii^!^  to  supply  tbcdr  bydnint!<><,  bnt,  fidUni^  tf>  du  t^o* 
r  depHLttimr'nt  were  unftble  lu  e.iitlnguisb  h  Hre  in  the  city, 
the  eompiuiy  were  nut  liuhle  in  dniu^tKeH  to  the  owner  of  tbe  property 
p'ed*    riS  Am*  Hep,  l»  Kiekenioo  v?*.  llrid|?cport  1 1  yd  nod  J  e  Uonipuoy* 
iT*iiif**ry  noiy  enfoi^^e  Ibe  funlnieCH  by  aetlonsi  on  tlie^ronnd  o!  b^ineriti^ 
nherefroui  to  tbein.  there  would  be  no  eertuln  Ifodt  totbt?  loooTjeruod 
tcr  of  furtlon^  whicit    wonld   be  brought  tliereon.      Ibivls  vIk  riJnton 
fork*  CompiiriY,  Sopreviii'  Court  of  low n,  June  l,>,l^n* 
nirj>eior,  ihou)|rh,  upon  u  pub  He  work,  wtio  la  not  a  public  ottlc^r,  1^  not 
o  tIdnJ  pornnn  for  i1uiU!*g<^H  iieeiLsiouetl  by  the  uon  perforoitine*' of  tbw 
ioiifl  of  hi  14  eon  in  let* 

itititerbil  HUd  pbiln  dii^tlnetlon  between  obliiKUtionsi  nr  ilutit^s  Imtiopiefl 
*^n*  upon  puhlle  oflStjers— und  those  ereiited  by  eoidriic-t  merely.  In 
Hi  llie  f^irmer,  tbey  ure  (*reiited  for  tbe  benebt  of  4iud  nva  tlue  to  every 
obits  oeenaion  for  or  un  in  terot<t  h\  tbeir  perfotMimnee;  iiml  beiieo,  any 
lo  soi«itnln»  ikn  injury  which  i^^  peeoliur  u.t  himHulf;by  renson  of  tlifir 
Tformanee  i>r  tbeir   tm proper  perforiounee,  may  nuiintaJn   an  o,etioti 
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against  him  who  owes  the  duty,  to  recover  the  damages  thus  sustuiiie 
as  to  the  latter,  they  rest  between  the  contracting  parties  alone,  and  nc 
parties  or  privies  can  enforce  thcro,  or  maintain  an  action  to  recover  di 
for  a  neglect  or  refusal  to  enforce  them.  Accordingly  helt/,  that  one  w 
entered  into  a  contract  with  the  State  to  keep  a  section  of  the  Krie  ci 
repair,  was  not  liable  to  an  Individual  who  had  sustained  damages  in 
(incnce  of  his  neglecting  to  perfonu  that  duty.  38  Harbour,  X.  Y..  Si 
Court  Heports,  p.  163,  Fish  et  als.  vs.  Dodge. 


To  hold  defendant  liable  herein  it  must  have  had  actual  or  implied  knowl 
the  dangerous  character  of  the  defect. 

"  Where  streets  have  been  rendered  unsafe  by  the  direct  act,  orfler  or  auth< 
the  municipal  corporation,  *  *  «  «  *  no  question  has  been  madt 
reasonably  exist  as  to  the  liability  of  the  corporation  for  injuries  th 
duced  when  the  person  suffering  them  is  without  contributory  fault, 
using  due  care.  •  •  ♦  •  •  Where  the  duty  to  keep  its  streets  in  safe 
tion  rests  upon  the  corporation  it  is  liable  for  injuries  caused  by  its  ne; 
omission  to  keep  the  streets  in  repair,  as  well  as  for  those  caused  by 
occasioned  by  the  wrongful  acts  of  others;  but,  as  in  such  cases,  the 
the  action  is  negligence,  notice  to  the  corporation  of  the  defect  which 
the  Injury,  or  facts  from  which  notice  thereof  may  reasonably  be  infc 
proof  of  circumstances  from  which  it  appears  that  the  defect  ought  i 
been  known  and  remedied  by  it,  is  essential  to  liability."  Dillon  on  Hi 
Corporations,  II,  8ecs.  1024  (7«0),  pp.  1046-7-8.    * 

"A  suit  for  damages  resulting  from  falling  over  a  piece  of  scantling  which  St 
across  the  banquette  of  a  street,  with  one  end  resting  on  the  door-sill  of  a 
in  charge  of  the  defendant,  can  not  be  sustained  in  absence  of  proof  t 
fendant  or  his  employes  placed  the  scantling  there,  or  knew  of  its  I 
placed."    Aekerly  vs.  Sullivan,  34  An.  1156. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  alleges  that  she  was  injured  on  the  ni 
the  26th  of  November  last,  between  the  hours  of  8  and  9  o'clo 
a  fall  occasioned  by  a  plank  nailed  on  a  bridge  at  the  intersec 
Baronne  street  by  Euterpe  street ;  that  in  the  fall  she  broke  h 
arm  between  the  elbow  and  the  wrist,  and  that  she  was  brui 
her  side  and  hips ;  that  she  suffered  pains,  mental  and  physic; 
wa«  confined  to  her  house  about  one  month  under  medical  trea 

She  claims  damages  in  the  sum  of  $10,000. 

The  answer  is  a  general  denial. 

The  case  was  tried  by  a  jury  and  a  verdict  was  rendered  ii 
of  the  plaintiff  for  the  sum  of  $750. 

From  this  judgment  the  defendant  appeals. 
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Misv  Ktitt*  reei2,  Widow*  Ktii-.,  v».  Eiiili>oiid  Co. 

ts  are  that  plaintifft  who  Ib  about  forty -five  years  of  age^ 
rdfi,  at  tbe  time,  in  the  enjoyment  of  good  health,  received 

a  fall  cnuBed  by  stumbling  against  a  plank  nailed  on  a 
tilch  the  defendant  company  obljgated  itself  to  keep  in 
iT^  m  a  contract  dated  the  11th  day  of  April,  1881* 

12th  day  of  December  la^^t  she  noti:fied  the  defendant  of 
nt,  and  of  tht^  amount  she  claims. 

re  two  parallel  bridges  over  tbe  gutters  croBsing  Baronue 
n  the  sidewalk  to  the  railroad  bed. 

ittern   covered    by  the    bridges   are   the    continuation    on 
treet  of  the  gutters  on  each  side  of  Euterpe  street* 
jnUff  nertrly  always  passed  on  tlie  lower  side  of  Euterpe 

night  of  the  26tli  of  November  laert  she  passed  on  the 
le  of  that  street,  and  was  crossing  tbe  upper  bridge  on 
treet^  when  she  alumbled  and  fell. 

tnk  against  which  she  stum  bled  and  fell  was  about  three 
>  half  in  length,  ten  [neb en  wide,  and  about  two  Inches  in 

Lintjfft  as  a  witness,  was  questioned  with  reference  to  the 


I  alone  at  the  time.  She  stated  that  she  fell  on  her  arm; 
fall  she  rose  hastily  and  went  on  to  where  she  intended  to 
tie  time  she  did  not  know;  that  her  arm  was  broken. 
ness  also  teBtilles  tliat  there  was  an  electric  light  burn- 
ly  at  the  comer  of  the  street  near  which  she  felh 
ther  testifies  that  she  had  seen  planks  nailed  on  the  other 
s  this  waa;  that  if  she  had  looked  she  could  have  seen  the 
d  adds : 

Idn ' t  ha V e  stum  b Ic d  aj^ai nst  it,      I  di d  n '  t  w a n t  t o  fill  1 .  '^ 
ys  after  the  accident  she  called  in   a  physician,  and  was  in- 
f  him  that  her  arm  was  fractured. 

t  proven  by  whom  the  plank  had  been  nailed  to  the  bridge. 
Jut  there  to  cover  a  crack  on  this  bridge. 
this  plank  had  been  worn  down  by  the  wheels  of  passing 
carria^s  to  nearly  the  level  of  the  bridge;    that  part    on 
inlifr  stumbled  was  two  inches  and  one -sixteenths  above 


5^ 


I  for  plaintiff  requested  the  couit  to  charge  that  the  failm-e 
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of  the  defendants  to  call  in  their  employes  (to  whom  was  p 
entrusted  the  repairs  of  the  bridge)  as  witnesses  was  evi 
the  act  of  negligence  charged  against  the  defendant. 

This  charge  was  asked  on  the  authority  of  Day  against  tl 
Railroad,  35  An.  694. 

The  president  of  the  company,  who  is  also  the  superintenc 
tifted  that  he  made  efforts  to  ascertain  who  had  nailed  th 
and  could  not  find  out  who  had  put  it  there. 

We  will  first  pass  upon  the  refusal  to  charge  as  requested 

In  the  case  cited  as  authority,  it  is  said  by  the  court  that 
elusion  was  fortified  by  the  failure  of  the  defendant  to  intrc 
testimony  of  any  of  the  employes  on  the  train  when  the  accic 
pened. 

In  support  of  this  proposition,  the  following  from  Thoi 
Negligence,  Vol.  1,  p.  514,  is  referred  to  as  an  approved  a 
by  the  court,  in  that  case : 

'*An  absence  from  the  trial  of  the  employes  of  defendant ' 
on  the  cars  and  present  at  the  time  of  the  accident  j 
witnesses  of  the  injury  raises  a  strong  presumption  of  n 
against  the  company.'* 

The  case  at  bar  is  not  similar.     It  is  not  shown  that  the 
knew  who  nailed  this  plank  or  that  they  had  anything  to  d 
Inquiry  was  made   by  the  principal  oflScers  of  the  comp 
reference  to  this  plank.     He  did  not  ascertain,  he  testifies, 
employes  knew  anything  about  it. 

While  municipal  corporations  and  all  those  entrusted 
keeping  of  bridges   in  good   repair    should   be  active   an 
tionally  careful  in  the  performance  of  that  work,  on  the  ot 
those  who  cross  these  bridges  are  not  entirely  relieved 
necessity  of  exercising  some  little  care  and  of  giving  some 
to  their  steps. 

Damages  can  not  be  recovered  for  all  injuries  received. 

If  in  the  haste  of  the  moment  or  while  the  attention  i 
absorbed  in  thought  and  meditation  an  accident  happei 
unfortunate  pedestrian,  the  fall  is  not  alwaj's  owing  excl 
the  uneven  surface. 

Most  of  us  are  prone  to  forget  that  sidewalks  and  bridge 
alwaj-s  level,  and  have  sometimes  suffered  severely  on  s 
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itioii  or  forgeifulness ;    without   the  posfiibiUty  of  recovering 

ee. 

stiff  waa  licit  ordinanly  carehil  in  crossing  the  bridge. 

'e  waft  a  bright  light  near, 

admits  thai  she  had  §eeii  planks  before  an  other  bridges  nailed 

was. 

if  she  had  looked  she  could  have  seen  it. 

plank  was  not  of  extraordinary  thick neas  and  was  setnirely 

on  the  bridge, 

I  not  shown  by  whom  it  was  put  on  or  that  the  defendant 

uy   had   notice  of  the  condition  of  this  bridge,  or  that  any 

lint  vras  made  prior  to  the  accident  or  that  the  eroBiing  was  at 

ardons. 

^n   the   plaintiff,    reoalUng  doubtless   the   pain   §he   endured, 

;ays:     *'^I  wouldn't  have  Btombled  against  it;  I  didn't  want  to 

there  Is  great  sine   erlty  in   her  words  and    they   naturally 

n  a  sentiment  of  kindness  !and  sympathy j  but  they  can  not 

Uy  maintain  precedents. 

not  possible  justly  to  charge  to  the  defendant  that  to  which 

ff' 8  own  sad  fate  has  contrihuted,  at  least  in  part. 

lold  for  plaintiff  would  be  in  effect  to  decide  that  whenever  an 

nl  occurs  on  uneven  sidewalks,  or  in  crossing  bridges  not 

without  I'egard  to  the  lack  of  care,  damages  can  be  recovered. 

ould  be  to  decree^  in  effect  at  least,  that  all  bridges  and  nide- 

shouid  be  levels  and  that  nothing  about  them  should  be  in  the 

xigged  or  uneven. 

revet  desirable  it  may  be  that  all  the  streets  be  level,  it  is  not 

ibility, 

regrettable  accident  is  not  one  for  which  the  defendant  can  be 
I  damages. 

duty  of  municipal  corporations  Is  only  to  see  that  its  sidewalks 
fe  for  persona  ©Tercising  ordinary  care  and  prudence.  TMUou 
n.  Corp.  lOiy. 

therefore  ordered,  adjudged  and  decreed^  that  the  verdict  be 
de  and  that  the  judgment  appealed  from  be  annulled  and  re- 
I  and  that  there  be  judgment  rejecting  piaintiff*s  demandj  with 
n  both  courts. 


^i 
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No.   10,632. 
BuccE&gioN  OF  Leon  Abuiud, 

A II  Hjirilit^tiiion  for  the  co^flrriiallon  fir  appnfntiti^iit  of  u  lutor  by  uuture  eft 
lie  allowfHJ^  tij  tho  Dibsem'c.-  nt  u  aUowliig  tliAt  thf  ct?rti^eiitc  of  the  ek 
i'ourt,  i^atiihnKlMn^  thu  nttiutmt  ot  Ihe  Tnlrior'a  prtiperty^  hiis  iieiin  retiurtl 
the  iiiortfl'uf?!*  bocjk  of  iJio  Murtgugt^  t^nlc-L'  of  the  ;ipi>]ic-ant'9  r&i/clcDer.''^ 

Till"  i-frtilk'Hlr  rinihst  be  (irocliuM.Hl  to  th<!^ lud^a f/r/t*rt  tiw  iippointmtmt  vnn  belcj 

APPEAL  from  the  Civil  DiBtrict  Court  for  the  Parish  of  Ode 
Monroe^  J. 


I 


H.  Chmpelta,     E.   D.    UBrefon    and    L.    DeFborter  tor  the  V 

Tutor,  Appellant: 

.  A  ruU'  tMkL'n  agiiloM  nn  uni\i*r  intor  i§  nut  ihi*  |i  roper  proceed  lug  lo  obtai 
uppnjiittnetu  of  Hfiittivi'  tntor  wtmJ  uncU't  tutor  tim  inlnckr  wht*n  fmniSy  i 
rin^  eonvanec]  for  tin*  piirpoj4n  (»f  utU  f?t|ii^  aiild  appotntiut<ntst  hns,  TLiiti 
fij^TL^i?  hi  thulr  doIiiiL^nttimii^. 

':.  A  iiimilj  mvviiaK  ^n  delilmrallng  Iia»  the  prt^rogntKH^ftof  «  l«glaliitivi' tL£ 
bl3';  it  H  ruled  hi  Iti^  di^libcntlionH  by  itii  abnulntv  tim)orUy, and  not  b 
iiiEmiHty.  l4iori»n.t|,  I>roit  Civile  Vol*  4^  p*  r»T3^  ^ee,  lel;  UemokitLbtv  * 
M\n*tTUv,  Vol  t,  pp,  mt,  m,  Min^mU\  %'oL  2.  p,  SOU*  S^oc,  39. 

;t.  Au  under  tutor,  ^ippoititotl  uuil  i|UiiIEl1od  as  eupht  und^rC.  C.  *^l,  At  Ibc^tni 
of  n  motbi*r  ebiiiiiinK  eonHrnuitlon  tia  untuniJ  tMtrlf,  cnti  not  bf*  rettrnr 
11  ii  itr  )par/f  oriii;r  ttt  thv  fourt  fnirn  wlik'h  *tiib1  iippuintiufnt  cniHMHtts,  o 
|ilej4  of  t*rroror  pn>m*itiirlt5%  IIimmiu  «nly  iw  reuioTLMl  by  n  ilin^^t  acKo 
i\m.M  CMM«17, 

4.  t^fiui't  UiLfl  uo  jiowi^r  of  uppoiuthig  u  il:itivu  tutor  under  Art,  'iTiK  C  C*f  €m-§^ 
iNt^ft^^  Kind  without  Clio  iid vice  of  u  family  nit!i'tln|tr 

Art,  2TJ,  r«  i^t  biui  no  upplfcHtliont  bcrsuisc  some  one  i®  ebilTiimi^  gmd  wfU 
licf't'iH  tbt*  lutornhfp  of  the  minor. 


,4m^ro«('    5fmitA,    confra,  cited:    C.  C.  270,  271,   307 j    C.  P. 
Demolomiie,  VoL  7,  188,  et  »cq. 


The  opinion  of  the  court  was  delivered  by 

Bsaatt  Db:z,  C,  J.  The  appellant  states  her  case  subslantiall; 
foUowB : 

Appellant  applied  hy  petition  to  be  confirmed  a»  natural  tutrt 
her  minor  child  t  Leah  Arlaud,  whom  she  alleges  is  without  a  t 
Her  petition  waa  filed  in  the  succession  proceedings  of  Leon  Arl 
her  deceased  htisband,  and  the  facts  therein  contained  are  fiwoi 
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r.     Subsequently   the  judge   rendered   a  decree  refusing   to 

it  her  as  prayed  for,  and  she  has  sued  ont  the  present  uppea^L 

dms  that  under  Art,  250,  H.  0^  O.,  as  surviving  mother  of  said 

child,  she  is  entitled  to  be  confirmed  as  snch,  and    that  under 

50,  R,  C.  P,,  she  sliould  have  been  appointed  by  the   court   to 

ust- 

tinder  tutori  who  is  appellee,  has  not  opposed  her  appointment 

I  trust- 

eUant  now  prays  that  the  judgment  appealed  from  be  reversed, 

lat  she  be  conilrmed  as  natural  tntrSx  of  her  said  minor   child, 

lat  letters  of  tutorship  be  ordered  to  issue  to  her  as  aueb. 

transcript  contains  no   evidence,  no  bill  of   exceptions,  no 
lent  of  facts,  no  assignment  of  errors* 

court  m  called   upon  to   pass  upon   the   issue  presented,  by 
ering  the  petition  and  tl^e  judge^s  refusaL 

he  absence  of  evidence,  bill,  statement  of  facts  or  assignment, 
peal  might  be  dismissed  ^  but  it  is  preferable  that  it  be  not. 
petition  does  not  allege  that  an  inventory  has  been  made  of 
inor'e  property ;  that  a  certilicate  from  the  clerk  showing  that 
It  has  been  recorded  in  the  mortgage  book  of  the  parish  of  the 
mer^B  residence,  and  that  the  recorder's  certificate  establishing 
gistry  is  annexed. 

provisions  of  law  relied  on  are  controlled  by  Art*  321,  R.  C,  C, 
is  a  new  provision.  It  requires  snch  a  showing  from  tutors 
re  not  hound  to  give  bond  (among  whom  fathers  and  mothers) 
the  judge  can  make  any  appointment,  or  authorize  letters  of 
hip  t'O  be  issued.  (See  Act  95  of  1869,  page  114,  See.  %) 
District  Judge  has  assigned  no  reason  for  refusing  to  grant 
^yer  of  the  petitioner,  which  was  *Hhat  she  be  confirmed  as 
Ltural  tutrix  of  her  said  minor,  that  ahe  be  qualified  as  snch  on 
I  her  oath  and  on  complying  with  all  the  other  legal  requisites.'^ 
t  only  after  the  exigencies  of  the  law  have  been  observed  that 
rpointment  could  be  legally  made  and  that  letters  could  legally 

This  compliance  was  a  condition  precedent* 
are  left  to  the  inference  that  it  Is  because  the   petitioner  did 
ake  a  showing  of  prev^ioiis  compliance  with  legal  requisites  that 
dge  declined  to  grant  her  prayer. 

wring  the  action  of  the  District  Judge  as  a  dismissal  for  want  of 
>er  showing,  and  not  as  a  decree  excluding  the  petitioner  from 
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tile  mtofship  of  her  daughter,  we  can  not  say  that  he  erred.    T 
ciMErt  i*  powerlefls  to  grant  that  which  the  lower  court  could  i 
aUow. 
Judgment  affirmed. 


No.  10,514. 

^  jj»*  T»«  Statk   ex  kkl.  City  op  New  Orleans  vs.  New  Orlea 
^i^^sm  City  and  Lake  Railroad  Company. 

4l«i  S^K  IM  *A  t"!^.  «rhich  authorizes  mandamuM  proceedings  to  coerce  specific  r 
tuir«biAt?«4 <*l  i»ntr:kotuaI  oblijrations  in  certain  cases,  is  not  unconstitutioi 

It  t»«t^^»«t^  i^i^ttitt^,  rt^medial  in  character  only,  divesting  no  vested  nght^i 
UHiMLLTiBK  ii*>  o&il>cdtton  of  Contract. 

Ttbv  mwM*  «j>l  u^^'^-%»rT  explanation  on  the  part  of  an  obligee,  who  imposed  the  c 
tlittaiM^  «li(t^tk  11  »'!^  ai-vepteil,  will  not,  when  the  terms  employed  are  obsc 
«a»U  ^uiw^H-iiL  .ijc^ravate  the  burden  of  the  obligor;  but  the  construction  m 
C3iY\Mmt^^^  u*  llir  iHtter  should  be  adopted;  the  more  so  when  the  conHtiuctioi 
lilt  i*cv**rd  «  lib  iiK*  iiuhU'  of  execution  of  the  contract  by  the  parties. 

\  ^tnrt**  la  J  ^jM^'v  amhoatt'd  to  public  use,  for  the  passage  and  circulation  thi'r< 
*j>t  4>r4ia>&ry  ^dtrtvon  vehicles  and  animals,  in  cities  and  towns. 

\  It- rnkt^kl  ^*^  i»ii~Miv  leriuind  i^  a  strip  of  land  extending  between  the  streets, 
itki>'«xH«)cMi*iv«.  "Whioh  is  not  only  not  used,  but  prohibited  from  being  used 
4k  ^»M»^**ti4  whjcli.  not  being  thus  used,  does  not  practically  form  part  of  i 

i  ^*hf  4  ^<v«ilrt*vl  h\  II  o(ty  with  a  railroad  company,  giving  right  of  way,  that  I 
liai¥^  %hMl  Itt**"!*  it»  giHHl  order  and  condition,  from  curb  to  curb,  the  strei 
mit'tmvf  iv'iti*.  !>r(di:es,  etc..  through  which  its  tracks  pass,  it  can  not  be  clain 
iluM  llM'  «^i4hi|viii]r  i9  under  the  obligation  of  keeping  in  such  condition  stre 
v«  «ll|ii%"ta>  tl»l.t7t4  k:t  do  not  pass  and  which  extend  alongside  of,  and  border  < 
Mt^lW  v^  Vktutrtkl  irn^unds,  dividing  them,  comprised  between  curbs  or  ext 
%mX  \m¥*K  <k\\^  *Hitfh  do  not  form  part  of  thoroughfares,  on  wliich  vehicles  us 
*4l^  v4ivuUt*'. 

I W  %4^^c*4**^  «^viM»  only  as  to  such  streets  and  spots  on  which  the  tracks  actua 
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^m'l  f.«  Uilm^iurr,  Assistant  City  Attorney,  for  Plaintiff  and  A] 


I  \^4v4%k^l1  ««  t^uii^Hi  as  a  ct>ndition  precedent  to  a  suit  for  the  specific  p< 
l\Mu»4kiH^  %*f  *  %'^vMtrHot.  Arts,  uni,  11U2, 1926, 1927, 1932,  O.  C. ;  Reynolds  vs.  Yj 
K**vwwt*k.  '  t  A  l*J .  lV»v  id  vs,  Spurlock.  3  An.  208;  Railroad  Company  vs.  Gam 
^  W    »^  Iwfc.  *N       l*ratt  vs,  rraft.  20  An.  291.     • 
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In  fli'la^uU  is  not  njqttired,  <^vell  tji  tlamaife  sulU,  when  lliert?  ta  nn  ^cWi-r 
n  of  till!  contrac^t,     Kfwln  VU.  runwkk,  6  M„  N%  ?-.  2?J0;  Morton  Vh.  IViUiii 0, 

'  II  Huii  ffir  I*  speetfle  ptjrrc»riniiPceof  a  L-ontraet  Ja  limtiiylit  la  the  fonii  of 
mm  prot'i'tHHriK,  no  imttitiK  i"  Oofiiiilt  bcc^rtuiet*  TVL'trcflsiiry, 
crtheatiivlo  Ue  pt^rfort^iti.!  (^  of  ji  pltiin  and  utii-<i"Sv«rftl  n»*turt%ik'' 
ml  rt^rii*<iil  iirc  m>t  reij^*^'^!^  imtorSnr  to  n  inftwimnitM  prwevdlM^  t*^  *'"i>»' 
ft^iformiMict',    fligVi's  Kxtmnrdiurtn'  l^^a^i  Kufiiedios,  iiXi :  Suite  vn.  City. 

B. 

rer  ibe  duty  to  lin  perromied  ts  of  apoMic  naturu,  no  aiituiior  deibunti 

ug^il  lii*^'  ruquircd.    1II|?U*S  Kittriitirdiaitry  hem\  EmuMdivB,  ftp.  14,  ir.; 

eal.k-iit  uml  oflk^tns  t>I  tlH"  re^potnlcnt  t-'umiJaii)  \a  tUla  i-itj^u  Imvc  ft*- 
[)04.iiioii^  liitilJimtmnt  to  u  rtTvisui  to  do  the>'ork  miulrt*d  of  thtj  mm- 

demand  wai.  nind*.^  upon  thr  pri-^idout  of  mspondpnl  rompimy  to  do 
k  »ti»*ei  for  In  tliiri  eaae^ 

of  l8i^«lU^wari-spoiolcriU  opportunity  to  muku  ita  dofeupt*.  itnd  is  not 
irisHiuw  depriving  rt**fpoiidt'nL  of  iti^  propA^ly  wtlhoiitdui;  protesauf 
;cnnikra  vm.  Umlfiijuiu,  ^I  V.  S.  480;  liiivldHun  vk,  Nt'W  Orh>Hns.  S«  Ls  S.  tt7; 

,  Wot  If^doc'iioot  imposti  upon  tUf  n'siponduiit  f'OtTiomtion  u  spwdnl 
from  wliH^lt  olhtr  rorponUloos  tlru  exeinpt,  InviulatUm  of  th*^^  IftW  of 
d.  itiii^pjiiis  U.  ali  privutv  corporiitlunit  ihrovife'liout  ttin  Stilts  tmvlnif 
:U  with  iiitKJitdpiil  mid  ptirish  L-orponitN»Ufi  tUmughoat  thi.^  BtttU%  Stutu 
[arsi.^ifi  An.  l*&;  Co«h*y'»  Con^t.  Lim..  p.  ^-^'i-  s'tuK^  vs.  Lnthrop.  ¥i  An.  4U*, 
.  m  of  l^  i»  not  n  ioL-iil  or  u  «iii-*-iiil  1-.  w.    E^tnli>  vs.  iMltni.  ar,  An.  im  ; 

.  m  L*  not  It  ^p*^(dul  l:*vr  luiviiii^  tin-  ^ffr^i-i  of  tdumglftt-  the iiiHlvod  of  col- 
di.htaor  of  cnfowltiji  Judrtnioot  id  h  pAvlk^nhuT  vhi^^  ut  ratit'a.    It  tloiia 
il  lit  nil  wuli  t/v&f*,  imil  tli*^  exfoutkiij  ol  n  JiiiJifificMit  for  FpcniUJe  pt^rrorm 
j-tht-  writ  of  r/t^nX^/ri-  wjt*  providt'd  anterior  t*>  iUpnssagi.*  by  m.  ili'/Tp 
lid  Art,  G36,  C.  F, 

.  lii  of  i^o*  itoeu  iiot.hiipulrnny  of  tlu^  ohltgalit.n«  of  dcfi'ndnnt'H  ton- 
it  d*H^«  iiol  uven  vhanm  tH<^  rcnKJillea  thecity  hadlor  tlie  onfcircpijH-tit 
city*  rl|?Jit%  thennifider.  It  only  provid^is  u  num-  «uu\mary  lurtlHid  for 
pjiciitlouof  llu'seromedifi!*,  Tt?tniesacc  v».  s^oct^d,  !pR  T,  ti.  Td,  tUirtNvs. 
,?y,  u  W.1IL71.  Wnlki^rvs.  Whttiih^Jiid,  icJ  WnlU  31b;  St.ite  t».  U.Ttnudcz. 
12  lJi*SG'i;  liiildwiu  ¥».  Buiinrtt,  n  H*  H<J^^ 

mont  wUicUift  not  final  can  «ot  form  tlu- Imsla  of  ret  mlJutfirHtfr.  C.  C. 
5<J^  Kti.  i?l .  Kmuri*  V?*  llalioVttU  7  Lu.  S71<. 

<.t  to  maiotaoi  Uu-  pli.^a  of  m  aftjmiitata  th*.^i^  tiiust  li.^  an  Idtjnitty  of 
a,  of  eupaeity.  of  olijcet  tind  of  cmi^.:  of  m-tlon.  Stat<3  es  n'L  Lioli..tisY», 
,  i»©An.  Sfd;  Art.  22^,  r.  i'. 

int^rrprctution  <jf  :i«te*?iiu-utt<  tiif  wordrt  of  thr  contract  aru  to  be  nudftr 
LtiUieireommoo  muiJ  iieiiaUitfniUeatlon.  and  thr  Intent  U  to  be  dtH<ir^ 
by  111©  wordu  of  Xhvf  oontrnt-t.    i\  €.,  Art^.  l^M'h  l'i<fi. 


iMnkeUpiei  iSt  Hart  for  Defendant  and  Appellant : 
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?^iiir**  9.*\  rt*L  CMy  of  ^'i?w  OHi>Hn»i  v§,  ICftilrontl  t'l 


I. 

t'iin  nai  bu  oiifon'vd  by  nM^uit^  of  the  harah  and  iintnnmry  n.-tiitrdy  vt  i 
a;  An.  5«),  C-Ity  v»,  t*nrrolltun  U.  IL  <'o. 


II. 

Thrru  \,a  rut  I:iw  tfl  itiithrjr'r^e  tmieh  a  preu'ticdltig  except  Act  No.  L1.1of  ibe  Ac^tnof  (1) 
liotit^ral  AHselnl^ly  *»t  ISlS.  If  tbia  act  Js  imcoiintftiUEona]  frmn  iiny  caiisi*  wliai 
i'vyr;  tir  if  Lo  nptitr  U  lu  Mi«  intflunt  I'usi?  wtiru  to  (five  kt  retroactiTf  f^ffucl 
vvtiJi-h  U  i:iii  noi  hchVi*;  or  if  it  )tii|iu»j-«  the  rights  antl  obngationa  nf  a  i>rjti 
rontracL.  tho  fiirrN^/fmirifJi  iiski'd  ah(»illd  be  rc!fii!4rd. 

111. 

I,  If  tlir  j'lty  »'kH-tH  tn  livuH  hpriiHf  of  tbf*  prttvI«Ton» Of  tbijjitaHn©  iLiid  profcril 
by  wuy  of  miindtiDjiiap  tbc  suit,^  ^Ub«>ii|^b  tti  substAnec  ti  »ult  for  spcrlllf?  J^t 
tisrmnuf^'f^  ot  tliu  fibU£;attlian^  fit  u  ocmtr;t<'t,  b(.*t'om4?a  aiibjt^fct  to  all  tbtj  roruiS'  <i 
irhih  iJb'dilinu,  nt'ccf^^Hy  for  :*pi'elal  wml  spt'i'itic  dciiiimil  luid  dvfaull;  fcn  rtilp 
ntid  iJinvlaionH  of  btw  i^ovim-iiuik  i*ro*M*tniiriiLP<  of  ooindmuii^* 

'i,  ?^orb  u  lijiiit  iniiAt  bt<  prft'rilt'it  by  u  dr-iflnlto  iiiul  Mfutt'^bMUttiollirl  «>!  tbt*  pnrtlculjt 
Ibllig  to  br  di>iir> — tbt^  doing  *^T  w  hfc-b  l»  Mjnj<Ut  to  br  riiforf^ed  by  ntan^/MiHiM, 

:i.     Kidutor  tniiet  ulb'^fn  tind  provt'  iViiiC  e^vu'b  ileiriitiKl  bsis  bi^en  ntitdi*. 

I.  A  pt*Htkm  wlik'b  d<M7*  not  tMriitiiin  wtu'h  iilU^'urkm  cJiMdo^i^«  n*i  ciitiiic  M  artlm 
21  ml  *fb<nUd  bt)  dlr^iiiH^cd. 

Tu  111  a  pi'titUiii  for  mnndnmnM  the  i-aiiist' nf  iiribm  Hnd  tbv  fi.^tivf  IlJilCi.i<l  fthmUit )» 
m*i  htrtb  witb  iitm{»»t  clfiiriieys  and  piutb-ubirityt  bKitins*^  the  d^^fiHiijADt  i 
ffttt-t'ii  to  pit'!*t*nl  all  Tinnm.H  of  drfi^^nci*,  wbi'tbiT  nf  *'<*jtt'i!'ptUin"  tir  **  Anssrt.ir, 
in  his  rt'tsiin:  and  wbcnt  thv  pt'tiibiin  ih,  ju^Hy  ojK^n  U>  the  oxecptlon  of  viisiit! 
n«»!iH  and  wstnt  of  «pri'H]o  und  t/ltarly  (i**t1iiril  di'uiand^  «lc.,  surh  mn^ptJoi 
«4botild  bf^  iiiub>htiionI  :ind  n^lsitor  rynlffrfi  lo  atri«<nd  nr  s^ntfcf  difiUll»#at. 


IV. 

Wbi'Ji-  In  u  4'onimrt  tjf'iwti'ii  ibir  Cfty  of  J^ifw  i.>rk5aMii  and  si  striH-i  milwiiy  imj*u 

1>}my^  ntid   In  ibo  city  orditi}int?t«»  wbkdi  aittbon^e  tht.^  contTiic.M,a  pArtidiln 

odk*<*r  or  ofDt'f«i'*Mt'i.''  rli/sltcniitr'd,  Whti#t*  duty  It  Is*  U>  suiwrvisi-  emiiplttinc'O  will 

Uu'  j^tlpubition^  of  tinr  t^ontrari  iimi  to  Kivti  notiuc  of  ihv  work  to  be  dt»ai\  Ui 

iiotirr  niMi  dL<nmod  ntt^i'Si^arv  to  ^iiiMtiiin  rcbitor'a  appaicattoii  for  iiviiiidiimii 

iou»t  pi'oecn'il,  lrv>To  i*n(?h  ol1b*<.'r  or  ofUciTa. 

When  tho  ofHi'vr  c^r  «*tlk**.*r»  so  ib'fiiKniitti]  In  iluM^otiCnitit  art*  ufWcr^r*  f*f  ^ 

oity  t'rt'iitiMl  by  itu  i;duirti^r»  Ibt'  law  wiU  iirL-^uiin*  ihtit  lUi'y  arv  prfipivrly  prf 

lornilnK  tbtnr  ihitirM  urul  foucltoiiit«  and  nuy  notko  or  drujuiirt  li^Kiinig  from  tkn, 

othf.ir  sriorci-  will  bi^  bi'bl  btformnl  ami  Mlt^jsab 

A  *'  roport"  tnaib*  In  gi'LU'ral  tt-rnis  upon  unU*r  and  liistraytiou  from  a"a|H'f<« 

t!oniiiiittL*w"  oi  ihLi  CUy  L'onm'IJi  to  sueli  rronmittftu  by  the  surreycir,  of  thi*g<J«i 

i^rid  cioidltion  of  tbt<  titrtHrtf^,  and  wh«4biT  tbt.<  dHiuidaat  uoinpauy  had  i^omphi^ 

urlLb  JtH  obb)^aLkmii3  iimbT  ItH  I'oniriict,  1^  jn  no  E^nnai^  a '"Jiotic^  and  d>mi»u«J 

upon  thv  f  ooipauy. 

Nor  it*  tbcMip]>c;a('antM.%onnot,k'r,birft>t-p  thii«  "  »|jfrm!  fommitteo,"  of  ih*'«illf<^r 

of  thu  citrporMllon*  a  waiver  of  '^noljfti  i^int  dt^'tuunid'*  pruLiiTilnary  to  nntl  h; 

mandamu4y 
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I  "*i»;irlltiibir  tlUiiif/*  wliJrh  iiitisii  lit'»Hfmt fii  (hn  tlr>iil  jusl^tiju?iit,ciii  rloe*  With 
lit*  inrMli'tit  nt'co-^^ttticj^  of  iK^th  ^fx^eSfio  LUMJiiini)  am]  ^jji-cjtlL-  til1tt]f<Ulotii4.  Ah 
lhi*i-  til*"  4irit*  THJf  tli*j  tttht'j'  f'3clj*is  III  lhi8  atilt  nu  m"ltlciir*<!  jahmiM  liwvi*  Ijcmhi 

<I5J  TIIR  rONftTimtliSALITT  OF  A  CI"  l^H  HP  IftftN. 

'  iK-i  of  ilu' |A*«lsliiriirt*  purpi>rilii«'to  corifoi  on  uuimeipitl  i-urpcM'sitintij*  tli« 
It  lo  pfOf»*t«4l  by  maudftnwji  to  entarev.  ob1J^3iUt>]i^  ikriHinj^  f rrTin  t*ofitmutfl  With 
l^tLili  "*  r-nrponiiJnn.H/*  1;%,  nnU,  void  iiiiil  iiuouiii^CKutlonjiiIf  iin 
'alUri)f  WST-liin  Ihi;  proUlbittoii  at  Art.  iTj,  wliitsti  prt>vldi^K  thut  ttrt  Apiti.iiul  tn.W 
li  tn?  piii»f*f*d  U*  oliiioj^i'  **  the  UiKliod  lA  collecting  dubtii  ur  enforoing  jmtiif- 
Its  m  ti  |?uititnihir  *!iu?*^  of  i'j*»t's/* 

h#'  Art  liLi,  prv>vklln^  thta  rf^iiiinly  uKLLitiJ^tccYrprTmttoiisoiily.iimi  notni^nfrirtl 
uniJ  pi-n^imi*  wJio  Iniv^o  simlljir  footrartft  wltb  munlrjpul  ft>rptjntlirmH,  i^t 
n-rijil"  iir  **  Hiiss  *  IfgJrtlnikm,  [h  THjloUon  of  tb€^  Itfttor  atifl  spirit  uf  Arts.  t6 
pittf  cbi*  CVjn!«i14tntkin. 

w  "Mrlik'h ^utmUtuu-t« thfi  hn r?; h, . -tutu tit ary iinfl ixcrpiiotinl rt'tniMly ofiinrori'kij^ 
liucc  olj|j}^ttk»iit*,  iin«l  iA  hii.-li  provifk's  timt  thr'  vasi":  mhatL  be  irlt'ii  widioiit 
'.atnJ  iti  eTt^ntiif  judtriiRtnt  Ibut  Clir  ^bcrlfT  uf  tbc  t^ourt  ttike  pufl:iii*a»i«»n  of 
proiHL*rty  ot  ilirftnnlniH  uiid  i'XiK;iitL<  Uw  wt»iU  ordcr*'^  by  MidtfifftiDiiM.  U  not  a 
UM'rHy  i.'bMn^iTm  tb(t  ri'jocily^  but  itKc^  tfikbi);;  nwsiy  ^Ljb!<tantlal  rii^hiti  iitifi 
o>ln^  heavlf^r  lifiirrionN*  IL  afft^-tii  itiL-  r^al  Hjt^UtE^  i»r  cro  titrate  ting  fiarto.^e  an*1 
ttf^t  iHJ  maile  rL^tronctiVi'  |]]ion  c'ontracts  eniertnl  inu;  b<-rori<  l£^  piijH.-jiigi'^ 
)t  rMnHirncftion  and  4ippki-aiiim  of  llii;  law  would  btipair  the  oldiicatlon  of 
roiiimfi,  |u  vkjlatiou  of  Art*  1,  8iH%  10*  Kn,  I,  and  Art.  L  ^vv.  y.  No,  It  of  th<? 
•tktitiisu  of  tJii!  UniUKi  f*ttttPf*»  tUi3  supifniii"  Jaw  ^jf  Ibf;  liinU. 

ITI'  tlio  writ  of  munditnttiH  Im  restirttd  tf>  to  <"nfitn.^r  Un"  pitrfonnanre  nt  am- 
t  i»b]t^iUf^ri»,  tbn  L'VkJiMici'  ran^t  bt*  f/k^sir  and  ^p^'cltk\  timl  tbo  jadgTiiont 
Hly  ri'JcpfJtialYi.^  Ui  It  iintl  tlie  pk-uiJbii?*  Tbn  \^Tii  rna  not  ij*?*nt,:  In  KtsaurHl 
11*:  tJif  aet  or  nets  ti>  bi*  doni^  lonrtt  b**  dl^tint-Lly  drUniid  and  t^ut  fottU. 
I**r  hitr  foulractH  witti  tilt'  t'ity  of  N^^w  Mrb^iLn^  tbr  dt-'fiMidant  i^imjiaTiy  owffl 
tblitf-itk»ns  on  fltFPi'tp*  hnvin^a  **  nratntl  *?roiind  "  on   wbirb  it»  trmtks  iiro 

biyond  ib«  "lurb*"  boamikiK  utieb  '"iii'utml  ifiound." 

obiij^Lition  in  said  tMintraict  to  keop  ki  ri'pnlr  •  •  •  •  **fltrt!ieit« 
mjiEb  wUirb  Hukl  trii('k-4  pasift/'  Tut'an»  thr  streets  on  wliifh  tht*  tmckfl  nro 

f.n\  durliDj;  ii  pt^riod  *•!  iivcrt*.>n  yfiirs  «ftitH»  the  chitt*  of  tb*>  prc>^ent  cojitniet* 
und«<r  a  iirior  tiltjtJbtr  contrai^t  of  twenty -flv*^  yrjin**  duratloUt  nu  dirniand 
v%vT  hvvu  mtxtXiytluit  ihvrfintrm*t miituUkUnnti  huptisi^  tbr  rkity  to  utahitsiki 
Iwa^ft  ou  boiri  -Hbfi'ei  or  "  nfMitrtil  groninl'*  in  |?ot)d  ordor  and  repiur,  iiuch 
nvr  wdJ  bo  hi'ld  a  foriHtruKJoii  of  Ibc  tni.'uiiiug  of  an  ambit^uoaH  rbiimts: 
pt#'d  by  the  piirtii*?*  to  thi*  oonlraot^ 

I'll  (b(*  t^TutAof  li  contract  am  donbtful^  Ihe  mannnr  In  wlik'b  U  ban  bviMi 
i^oUhI  f  nraiabiTS  a  ruki  ot  hi  tri  pre  tat  ion,    K,  i\  O.  I'lTTifi* 

»  p>iri  of  tb*:  i»ane  la  tbt*  t'u^tu  **»  to  ihv  liability  of  ibf  eompaay  to  do  work 
*»nid  *tri?ot^  huH  b^ro  pu!4M<'il  on  by  tbc^  rivil  Dtatrk'irourt,  Diylslon  **  CV*  in 
»r  of  tbi*  dHcndant  lu  lb«rHUlit  of  ibe  t'tty  of  N\.'W  Orleans  for  tbo  use?  of,  ^'te., 
J*<'w  iTrb'atiif,  V*  and  1^  R,  K.  Co.,  and  i\m  JudKxueut  rfmd4.'nHl  In  that  oiwi;  Ik 
ubtl  i&'i'  rev  mljHiiiiiuta^  Lo  lUut  L-:ctent  biTL-Jn, 
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t^tatc  ex  rel.  City  of  New  Orleans  vs.  Railroad  Co. 

Whether  this  plea,  tt^hnically,  be  sustained  or  not,  the  evidence,  especially 

embraced   in  the  statement  of  facts  proved  in  that  case  between  the  sat 

parties  litigant,  sustains  the  defence  that  there  is  no  obligation  as  to  the  strec 

borderinf?  on  "  neutral  grounds  "  on  which  tracks  are  laid. 

The  obligation  to  keep  streets  in  repair,  etc.,  assumed  by  the  defendant  uml 

contract  of  October  2, 1879,  is  a  contract  obligation,  and  can  not  be  enforced  1 

the  harsh  remedy  of  mandamus,  unless  that  remedy  was  authorized  by  la 

when  the  contract  was  made. 

Where  the  contract  contains  stipulations  as  to  the  manner  of  its  enforceme 

these  constitute  the  law  between  the   parties,  and  are    exclusive   of  otb 

remedies.    Xew  Orleans  vs.  R.  R.  ('.,  H7  An.  589. 


I 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  suit  is  to  compel,  by  mat 
damusy  the  defendant  company,  in  specific  performance  of  allege 
contracts,  to  put  and  keep  in  proper  condition  the  streets,  etc 
through  which  its  tracks  pass  within  city  limits. 

In  its  return  the  company  substantially  pleaded  that  the  all< 
gations  of  the  petition  are  too  vague,  general  and  indefinite;  th 
the  action  is  premature;  that  no  proper  demand  was  made  i 
authorize  the  suit;  that  the  act  (No.  133  of  1888)  under  whi< 
the  action  is  brought  is  unconstitutional  for  several  reasons,  one  < 
which  is,  that  it  impairs  the  obligations  of  the  contracts  between  tl 
parties;  that  the  charges  preferred  are  unfounded;  that  it  hi 
always  complied  with  all  its  obligations  and  continues  to  do  so,  et 

From  a  jud^ient,  overruling  the  preliminary  defence  and  makii 
the  mandamus  peremptory,  for  specified  purposes,  the  compai 
appeals. 

In  relation  to  the  exceptions,  it  suflSces  to  say,  that  the  petitic 
clearly  discloses  a  valid  cause  of  action;  that  there  was  a  prop< 
demand  for  compliance ;  that  the  writ  itself  is  a  putting  in  defaul 
if  any  was  necessary;  that  the  statute  attacked  is  not  special  < 
local,  but  general  and  remedial  only;  that  it  divests  no  \esU 
rights,  and  impairs  the  obligation  of  no  contract.  It  has  alreac 
been  evoked,  and  twice  enforced.  State  ex  rel.  New  Orleans  v 
New  Orleans  and  N.  E.  R.  R.  Co.,  42  An.  — . 

So  that  the  contention  is  reduced  to  an  interpretation  of  tl 
direct  and  assumed  contracts,  between  the  parties. 

Under  the  terms  of  the  contracts  whereby  the  right  of  way  wj 
granted,  the  substantial  obligation,  assumed  by  the  purchaser,  ai 
which  is  of  moment  in  this  controversy  is,  that  the  company  wou 
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Sc&te  e%  reL  City  of  I^ew  Orleane  TurRailtoftd  Co. 

gtiod  order  and  conditioD,  from  curb  to  curb,  the  itreets  and 

through  which  the  tracks  pass. 

oiiteotion  i«  noij  whether  the  company  is  or  not  bound  to 
mch  condition  tbe  atreet&f  etc.,  on  which  its  traeka  pasB,  but 
j^bether  the  company  in  or  not  under  such  obligationa,  h.b  to 
etc*,  on  which  its  tracks  tlo  Tiot  paHu^  and  which  border  on 
J  of  the  middle  or  neuti*al  ground,  which  Heparate  them  and 
h  it«  tracks  are  laid  i  atich  as  the  streets  alongside  the  strip 
id  between  them,  on  Canal,  Rampart  and  Esplanade  streets 
ity. 

leorj'  on  which  this  action  is  predicated  rests  on  the  assump- 
t  the  neutral  ot  middle  ground  forms  part  of  the  street^  and 
f  track  of  the  company  having  been  laid  on  it^  they  pairs 
he  Mreet  itself  5  but  the  theorj'  at  once  explodes  when  it  ia 
ed  that  the  strip  of  ground  does  not  form  part  of  the  street 

eel  is  a  space  dedicated  to  public  use,  for  the  passage  and 
on  thereon  of  ordinary  driven  vehicles,  or  animals,  in  cities 
I. 

was  snxely  the  meaning  attached  to  the  word,  before  th© 
hen  street  cars  were  permitted  to  be  ran  on  the  streets  and 
must  have  been,  in  the  contemplation  of  the  parties,  when 
tiered  into  the  contracts  propounded  upon. 
d^  the  neutral  or  middle  ground  is  not  only  not  used,  but  la 
ed  from  being  used,  as  a  street,  and,  not  being  used  thus, 
itjt  be  treated  practically^  as  a  part,  of  the  streets,  between 
,  extendB.  See  Act  73  of  1876;  IS  An.  320  j  26  An.  362  j  35 
7;  36  An.  547;  41  An.  — . 

jvidence  shows  that,  in  the  exercise  of  the  right  of  way 
ad,  the  company  did  not  lay  its  tracks  on  the  side  streets 
ves,  but  on  the  space  dividing  them,  which  does  not  form 
them^  as  a  thoroughfare  for  the  passage  and  circulation  of 
r  carriages  and  vehicles. 

y  establishes  that  the  city  has  never  opposed  such  use  of  such 
and  has  never  called  on  the  company  to  do  any  work  on 
I  able  streets ;  bat  that  such  work  has  always'_been  attended 
le^cifcy  at  its  own  expense. 

t*rins  employed  are  clear  and  free  from  doubt.     Were  they 
or  equivocal,  the  want  of  necessary  explanation  on  the  paH 
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state  of  Louisiana  vs.  Henry  Wen^^er. 


of  the  obligee,  who  imposed  the  conditions  which  were  a 
should  not  render  the  burden  more  onerous;  but  the  co 
most  favorable  to  the  obligor  should  be  adopted ;  the  more  t 
the  mode  of  execution  justifies  this  course.  R.  CO.  1956,  : 
N.  1162. 

A  careful  reading  of  the  stipulation,  coupled  with  the  co 
tion  of  the  interpretation  placed  upon  it  by  the  parties,  fc 
irresistible  conclusion  that  the  space,  which  in  their  intent,  t 
pany  was  to  keep  in  good  order  and  condition,  is  the  route 
and  on  which  its  tracks  would  pass,  extending  from  curb  to 
external  boundary.  No  other  reasonable  signification  can  b 
on  the  agreement. 

It  is  therefore  apparent  that  the  company  is  not  bound,  i 
tenor,  to  perform  any  work  beyond  the  curbs  or  lines  with 
are  comprised   the   neutral   or  middle  grounds,  or  strips 
between  the  side  streets  on  which  its  tracks  have  been  laid. 

The  proof  shows  in  what  respects  the  company  has  been 
as  to  ordinary  streets,  and  to  some  extent  as  to  inter 
bridges  and  neutral  grounds  which  constitute  the  route  thrc 
on  which  its  tracks  pass. 

The  judgment  of  the  lower  court  is  correct,  unless  in  thai 
which  makes  the  mandamus  peremptory  as  to  the  st] 
thoroughfares  which  extend  on  the  sides  and  beyond  the 
the  strips  of  ground  in  question. 

It  is  therefore  ordered  and  decreed  that  the  judgment  i 
from  be  amended  by  striking  therefrom  that  portion  which 
on  the  defendant  company  the  obligation  of  keeping  in  go 
and  condition  the  streets  or  roadways  on  the  sides  of  th( 
or  neutral  grounds  on  Canal,  Rampart  and  Esplanade  street 
city,  and  by  rejecting  the  demand  in  that  respect,  and  t 
amended  said  judgment  be  affirmed  at  appellee's  cost. 


No.  10,580. 
The  State  of  Louisiana  vs.  Henry  Wbngeb. 

Ad  establishment  In  the  City  of  New  Orleans  consisting  of  a  bar  to 
a  restaurant,  at  which  liquors  and  refreshments  are  sold,  and  to  ^ 
tomers  are  attracted  by  means  of  free  vocal  and  instrumental  c< 
comical  songs,  characters  and  mimicry  song^  and  performances,  a 
exhibitions,  is  liable  to  a  license  of  $1000  per  annum  under  the  pr 
Section  10  of  Act  101  of  1886. 


i^lI_4.L      '«lil 
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wr 


4L  from  th©  Civil  Bistiict  Court  for  the  Parish  of  Orleana. 
fig.  J. 


«  OirroU  for  Plaintiff  and  Appellees 


L  linvinK  "  llxefj  nltti^e  34t  wliicii  thr,^r«  i«t;  nightly  gireo  singing,  danofti^ 

mO  rri»fniin«ritaf  couei-rts,  m  liul.lr  for  u  mu^  ifDen*,.*  af  fum  ptr  annum 
ftc^tUoti  m  of  Art  mi  .»t  l?i*«L  Slatt.  VH.  UJhira,  3G  Ait.  %A ,  tifcute  ti 
lmit*<?H,  ,rr  An.  42. 


i  K.  MiUer  for  Defendant  and  Appellant: 

rm^  r>f  ^et^tlon  lo  of  Act  iwi  f»f  m^  nn^  iuh  follow*:  -  Tlmt  for  ai*|/  ptoi  r 
vnn-vMn.  vUnUyvht^  or  otlit-i-  ^imflar  rcniule  fhineln^  or  st^nstttlon  per^ 
icc,  or  s^tiuuary  (xhlbJtloo  .tn^  i^hown,  or  ii^ff  c.;Arr  jtrf,/ j^^^rr,  for  oftUei- 
t-M.  iiiusmiil.  miii«ti-i.L  tiii,t  ei  t.  ilaucln^  or  v.iriH,y  pt^rformiinots  c-^^hlUI 
liiini'iiomt,  i.f  sht.w,  '  rt^fer  K,  ^oU  covir  h  Btngh?  nubj.^et muttL^r.  tUff^reol 
tjf  wHkh  iirtr  lowolitHojcl  by  tho  htng^iut^H  uaud. 

icrfmrtul  flK^juouu  Uiogiijris  rfmiiirikS  -orany  otht^r  fl^oU  piiico.  for 
rlii^MtrJi  «*],  mu^ii^iil.  L'tc.;*  iiK-tina  ii  -  pluct-  -  Hiiiiiliii-  to  nna  spoken  of  at 
Jitnr>nteo*oot  «f  tln^nuotulion,  ana  tin*  perfornmnec^^  r,i  qo  litem  pint  ton 
if^idvrt-it  m  eitoilar  in  klmt  to  ilio«o  st-l  out  lo  Mju  Jauguagc  uaed  Imtor^. 
)f  lw*i  di^flnes*  M  ***'orMM»n  ^^uloon/* 

ftruini!  a  ^tatijto  f tie  prior  Iaw,  rt^  routfmporam-o.is  |utllclal  Intcrpnjla* 
111  Ik^  t*oni*Ji|ri  t'iL    liiHhop  "Oi  W  riHi-o  Ui  w^,  Hten.  |ri,  7ft,  7fl. 


^   i 


inion  of  the  eonrt  was  delivered  by 

,  J.  ThiB  is  a  ppooeedlng  by  the  tax  collector  to  enforce 
of  a  8tate  Ueense  of  $1000  per  annoni  for  each  of  the  years 
Hand  1889,  under  the  provisions  of  Sec,  10  of  Act  101  of 
le  portion  of  the  section  involved  in  the  controversy  reads 

for  any  place  where  can-can,  clodoche  or  other  simUar 
mcing  or  sensation  performance  or  statuary  exhihitions  are 
r  any  other  fixed  place  for  either  theatrical,  musical, 
concert,  dancing  or  variety  performance,  exhibition, 
ttt  or  shoWt  the  license  shall  be  $1000  in  cities  with  a 
ti  of  more  than  25,000,  and  in  cities  and  towns  with  a  less 
II  the  license  shall  be  $500;  and  nothing  in  this  paragraph 
^nstrued  as  licensing  or  permitting  any  performance  which 
ited  by  other  laws,  ordinances  or  police  regiUations. 
hat  naihing  in  this  section  shall  apply   tcj   any  respectable 
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place  of  business  already  paying  a  license  under  the  provisii 
this  act,  where  free  concerts  are  given  for  the  entertainmi 
guests  by  regular  organized  officers  only." 

The  defence  is  a  general  denial  which  puts  at  issue  the  affin 
allegation  that   defendant's   business   falls   within   the    desci 
contained  in  the  ftrst  portion  of  the  section  as  herein  above 
cribed,    followed   by   the   contention   that   defendant's    busic 
protected  by  the  proinso  contained  at  the  end  of  the  section. 

From  a  judgment  in  fUvor  of  the  State  defendant  appeals. 

From  the  preponderance  of  the  evidence,  which  is  conflict 
conclusively  appears  that  defendant's  place  of  business,  ] 
under  the  name  of  '*Wenger's  Garden,"  consists  mainly  of  a  ba 
and  restaurant,  at  which  liquors  and  refreshments  are  sold, 
which  customers  are  attracted  by  means  of  free  vocal  and  i 
mental  concerts,  and  other  attractive  performances  therein  gi 

Besides  instrumental  music  and  songs,  both  by  male  and  1 
performers,  there  are  exhibitions  consisting  of  comical  songs, 
solos  or  duets,  motto  songs  and  character  songs,  in  which  di 
typical  characters  are  represented  by  imitation  of  national  i 
mimicry  of  faces  and  of  characteristics  of  individuals  and  clas 
individuals,  by  means  of  mimicry  of  the  expression  and  appe 
of  sundry  persons,  even  of  those  who  are  in  the  audience,  a 
means  of  rapid  and  numerous  changes  of  costumes. 

Without  goining  into  the  description  of  other  details,  mi 
which  had  better  remain  unwritten  in  this  opinion,  we  are  led 
conclusion  that  defendant's  business  is  a  place  at  which  m 
concert,  dancing  and  variety  performances  are  given,  and  tl 
such,  it  is  clearly  liable  to  the  license  prescribed  in  Sec.  10  of  A 
of  1886. 

In  support  of  his  second  ground  of  defence,  and  of  the  cent 
that  his  case  is  that  of  a  ^^respectable  place  of  business,  ^ 
paying  a  license  under  the  provisions  of  this  act,  where  frei 
certs  are  given  for  the  entertainment  of  guests,"  the  defenda 
introduced  a  mass  of  testimony  going  to  show  that  his  est; 
ment  is  much  more  respectable,  both  in  the  character  of  tht 
formances  and  of  its  audiences,  than  several  well  known  '*  c 
saloons,"  situated  in  this  city,  and  which  are  admittedly  liable 
license  prescribed  by  the  section  now  under  consideration. 

Even-handed  justice  to  his  establishment  justifies  the  stat 
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ft,      ^  Ihat,  in  thiM,  he  has  succeeded,  but  a  careful  analysis  of  the 

''  tj^  '*^^y  has  forced  on  us  the  conclueion  that  he  has  entirely  failed 

^^L      <*^^  ^  case  entithng  him  to  the  protectioD   of  the  proviso 

1^      ^  iHTokes.     On  this  point  aJso  details  bad  betteT-  be  omitted 

'J/s  opinion. 
^^t^i^taining  these  views,  we  And  it  unneeeseaiy  to  deoide  many 
m  w^tiich  are  very  ably  d  is  cussed  by  counsel  of  both  partiesi  and 
(iiciailj  determine  what  the  Legislature  meant  by  the  expression 
ancerti*  **  by  regular  organised  officers  only/* 
ticlgisient  affirmed. 


Ox  Application   for  HEttEARiNti. 
^F.KXEfi,   J*   We  discover  nf>  reason  to  change   our  opinioii  on 

IW  geneml  merits  of  this  controversy;  but  one  minor  iamie  was  so 
<^veTnliadowed  by  the  larger  ones  that  it  escaped  the  attention  of  the 
vtglkni  judge  who  was  the  organ  of  the  court* 

k  m  cl*^a Hy  proved  by  the  answers  of  defendant  to  interroi^atorlea 
on  f^^ts  nnd  articles^  which  arc  not  contradicted,  that  be  conducted 
the  busiiiesB  In  188T  onJy  from  the  8th  of  October  of  that  year;  and 
Sp<^*  1j  of  Act  101  of  lftHt>i  contains  the  proviso  ^  ^*  that  any  person 
commencing  business  after  the  1st  of  July  shall  pay  one -half  the 
Jihove  rates/" 

TJiis  iiecessitai^g  a  correction  of  our  judgment  by  reducing  by  one- 
half  the  amount  allowed  for  license  of  1887* 

It  is  therefore  ordered  that  our  former  judgment  afBrming  the 
ludgmeiit  appealed  from  be  amended  by  now  amending  said  judg- 
ment by  reducing  the  principal  of  the  license  for  1887  from  $640  to 
^TiO,  nnd  that  in  other  respects  said  judgment  he  now  aSlrmed, 
tilftintilf  ID  pay  c^osts  of  appeaL 


No,  10,587-  - 
State  of  Louisiana  vs,  Gvn.  Johnson* 

4n  tniJJi'lmi'nt   utidpr  it  statute  ujn«t  ^nt  fmiij  tlii*  parik'nliir  fui-t^  Hiiii  rlrr^uiii* 
istiijiiii*i  wbii'li,  tiuijvr  ilic  terms  of  tUu  »iuinti\  urc  r^34?iitlal  to  oonslitnt*.*  the 

^PPEAL  from  the  Tenth  DiBtrict  Tourt^  Parish  of  De  Soto. 

n  Hull,  X 


43    b^ 

B1  ial3| 
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Static  of  Ijotililiuii  vn,  Gus  Jtii]tiso&. 
Wulter  N.  Rogers^  Attorney  General,  for  the  State,  AppeUant. 


Vh€t$s  W^  Elam  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fkkner,  J.  The  State  appeals  from  a  Judgment  quashing 
indictment* 

The  Act  No.  1 1  of  18S2  defines  and  puniehes  the  offence  of  rcmi 
or  uAmtiUing  an  officer  of  the  State  '*  while  serving  or  attemptin 
serve  or  execute  the  process,  writ  or  order  of  any  court. '^ 

The   indictment  charged    accused   with    **  assaulting  **    and 
**  resisting  *'  an  officer  of  the  town   of  Mansfield,  designated  i 
^*  constable,  marshal  and  peace  officer,^*  he  '^  being  then   and  tl 
ill  the  due  and  legal  ejcecution  of  said  ofilce.^^ 

Leaving  out  of  view  the  question  as  to  whether  a  town  office 
an  **  ofRcer  of  the  State '^   within  the  meaning  of  the  statute^ 
clear  that  the  indictment  is  fataJly  defective  in  not  charging  that 
officer  a&Baulted  and  resisted  was  then    *  ^serving  or  attemptin 
serve  or  execute  the  process,  writ  or  order  of  some  court.'* 

The  averment  that  he  was  engaged  in  '*dae  and  legal  exeeutic 
his  office*"  might  well  be  satisfied  by  hie  engagement  in  perforr 
other  duties  thereof  not  connected  with  llje  service  of  any  pro 
of  court.  **  The  indictment,"  says  Bishop,  **  ought  to  eontai 
complete  description  of  such  facts  and  circumstances  as  eonsti 
the  crime^  without  inconsistency  or  repugnancy.  In  other  won 
should  distinctly  specify  everything  which  enters  into  the  offen 
1  Bish.  Cr.  Proc,  Sec,  509. 

**An  indictment  under  a  statute  oughts  with  certainty  and 
cisioUj  to  charge  defendant  with  having  committed  the  aet«  ui 
the  circumstances  mentioned  in  the  statute.'^     State  vs.  Stiles,  5 
324;  State  vs,  Sheppard,  33  An.  1216/ 

The  indictment  here  was  fatally  defective* 

Judgment  affirmed. 
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No.  10,530, 
*aE  State  of  Loui^iAJflA  vs,  Dupre  &  Hearsey. 

g  Ibat^  iitiilci- llK'  Mtiiitinit^rtt.  ftp  fiu^tu  fn  Cht^  ciiHet  ttu^  mukitig  of  tic^w:^- 
i«  n  business:  I  hut  lUe  proces«*  of  maklni^  It  employe  ijiaplilnoi-y  iiud 
re  tiiiLuuiLl  Isibtir,  uTiit  Large  qminiltib^  Of  physical  mw  luutorluJi  which 
't*cj  En  new  eomdinnllon?^  ujid  thtit  thr  nGw^paper^  wbori  luudts  Is  a  new 
itlnct  urtR-lfj  of  coiimiert'e^  sold  by  tlio  mnker^  thcn/of  dln-rtly  ti> 
ai»d  <Mjnsiimer»;  pofiiildcrliijur  thiit  siieli  bii8itte*.«  tHlli*  witbin  tiif  ren 
i  iijodvf  of  ll»e  Con»t]ltitltjnt  which  wus  lo  ericournf^u  enterpr[M*s 
mg  euiployuient  t*>  ImiuH  Itibor  jti  the  nrnkin^  of  tbirjjurs  which  the 
lis*  aad  refjiiirL',  iiml  wUirh,!?  not  uisidti  at  houif,  would  he  broy^i^Ut 
broad ^  t'onaidLTlQ^  th«t  thr*  f'tniMllittioiij  in  Art.  20T^  ust^s  l;ht?  temi 
fiiciitre  "  in  m  broader  srni^t*  thun  thut  nttacdied  to  it  in  eoioimm  piir- 
mt»nH'lii|f  undtT  that  Ivttu  iiiieh  bii^incsses  a:*  bout  bill  Id  ^n^*  Htntlojiert, 
♦if  t*hocoliit(.%  vt<:;  ntid  i^oiifs  id  taring  tluit  Hh:-  LpjflsliAtiiie  obviousiy  roii- 

Uija  tmslneas.  a»  yivU  «»  that  of  bfHik  pubHshi-rSj  to  lit'  isixepipt,  by 
ly  i'tinitierntlng  umofig  hii?*loefti$fi*  tiijicd,  **  eiiitoru**  and  ♦*  Hgi'ncles 
Ik'iitloD?^,*"  iind  Hiiikingno  lot^niion  of  home  publbhera  of  either  news - 
r»r  boijks : 

npwtpapifr  pnhUahcr^i  uro  c^ctnupt  from  ileeniae  tftJifltion  undor  Art. 
t(»  Conntitittton. 

L  from  the  Fourth  City  Court  for  the  Parish  of  Orleans. 


Carroll  nnd  N.  R,  Robert»  for  Plaintiff  and  Appellee : 

irrsi  of  ni^fTT^iiapL^i^,  thotigh  not  spt^t^uilly  referred  to  by  obiiuj  in   Ihe 

lAW.  Act  lUI  of  11^^,  Hris  [levvrtbidfsa.  iiixablo  under  ^vv.  12  of  tbat  HCt, 

i'^tion  il3to^  a  rtit6  upon  "  atll  bii»inti£i»  not  herein  provid<3d  for.^' 

ipiipct-  iiubliixthi't  Is  nrit  a  iniionfucturer.    S  McArthur  112;  1  UtHb  47; 

ra»  Co  ui  1  rii  m  w  vm  1 1  h  +  2T  Pen  n  *  VJG. 

As^  iti  a  roniititutkm  miiHt  be  tiikt^n  tti  th<?^r  ordinary  seu^e  aud  mean  - 

wky  C«ii!*t.  iJiii.  hn.  Ti  Md.  j*37i  x-i  MrBB.  liiSO;  5  Ind.  570;  34  Biirb.  187;  » 

J;  t  Vt.  ?M#*;  Story  on  Const.,  §ec.  l^;*, 

't  thut  the  eoni^titutiomd  iimf^ndiocnt  of  1§8S,  extending  the  term  of 

km*  adds  RHVijrul  indnstrles  to  the  fay ored  Uttt^  shows'^  that  the  UM*  ii» 

tlie  Constitution,  was  intei>ded  to  enmuerute  and  jdoI  tQ  ntustratetbe 

urns  tire   m   be  eonstrued  strictly.     Cooley  Const,   Lim*  #j1;   ^l-SiiT; 


and  J,  Za€h.  Spearing   for    Defendants   and   Appellants, 
An.  596;  85  An.  747;  35  An.  825;  35  An.  1164. 


42    m 
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inion  of  the  court  was  delivered  hy 

^,  J.    The  StAte*  through  her  tax  collector^  claimB  a  Mcettsa 
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from  defenda.nts  for  conducting  the  business  of  '^editing, 
publishing  and  sending  a  newspaper  called  the  Daily  States. 

This  business,  though  from  its  nature  the  most  public  anc 
sally  known  of  all,  is  not  included  in  the  enumeration  of  bi 
taxed  contained  in  the  State  license  law.  The  tax  collecto 
cates  his  claim  exclusively  upon  the  concluding  phrase  of 
which  levies  a  license  on  '^all  other  business  not  herein 
for."  The  omission  is  certainly  significant,  as  indicating  el 
the  Legislature  did  not  consider  this  business  as  taxable,  o: 
did  not  intend  to  tax  it. 

We  have  held  that  the  legislative  power  to  levy  license  t 
der  Art.  206  of  the  Constitution,  is  discretionary  and  not  m£ 
and  that  the  State  may  abstain  from  taxing  any  occupation  o 
if  it  so  desire.     City  vs.  Mul6,  38  An.  826. 

The  inference  that,  if  the  Legislature  had  intended  to  tax 
ticular  calling,  it  would  have  named  it,  particularly  as  it  di< 
cally  name  the  business  of  "editor,''  is  very  strong;  but  as 
ants  have  pleaded  exemption  under  Art.  206  of  the  Con 
which  exempts  from  license  taxation,  "manufacturers  ot 
those  of  distilled  liquors,  tobacco  and  cigars  and  cotton  seec 
prefer  to  rest  our  decision  on  that  point. 

This  raises  the  novel  questions  whether  or  not  a  newspa 
article  of  manufacture,  and  whether  those  who  pursue  the 
of  making  or  publishing  newspapers  are  manufacturers  w 
meaning  of  the  Constitution. 

The  legal  meaning  of  this  term,  manufcLoturer^  has  been  n 
once  considered  by  us,  in  this  same  connection.  In  one 
said:  • 

"A  manufacturer  is  defined  to  be:  One  who  is  engag 
business  of  working  raw  materials  into  wares  suitable  for 
gives  new  ahapeSy  new  qualities,  new  oomlHnatuyns  to  matt 
has  already  gone  through  some  artificial  process.  A  nuur 
prepares  the  original  substance  ^f or  use  in  different  foi 
makes  to  sell,  and  stands  between  the  original  producer 
dealer,  or  first  consumers,  depending  for  his  profit  on  the  lal 
he  bestows  on  the  raw  material."  City  vs.  LeBlanc,  35 
City  vs.  Ernst,  34  An.  597. 

Keeping  this  definition  in  view,  the  statement  of  facts  < 
in  this  record  shows  that  defendants  use  in  their  bosinesfl 
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achlnery  and  implements;  that.,  in  addition  to  the  clerical  and  edi- 
riaJ  depart  meats  J  they  employ  a  large  mimber  of  mechanical 
borerflf  such  as  type-setters,  engineers,  presemen  and  their  aBsist- 
itK ;  that  ttiey  purchase  and  nae  great  quantities  of  raw  materials, 
ch  as  paper,  Liik|  glue,  etc.;  that,  by  means  of  thia  machinery  and 
echanjeal  labor,  tliey  convert  this  raw  material  into  a  new  and 
Htinct  article,  fit  for  use  and  in  commercial  demand,  called  a  news- 
Lper,  which  they  sell  directly  to  dealers  and  consumers. 
Certainly,  from  a  meehanical  point  of  \^ew,  this  presenta  all 
e  easentiale  of  mafiufactttre  under  GYery  definition  of  the  word. 
It  also  comes  clearly  within  the  reason  and  motive  of  the  conati- 
tional  exemption,  which  was  to  encourage  enterprises  that 
nuBhed  empIojTuent  to  home  labor  in  the  making  of  things  which 
e  people  use  and  require,  and  which,  if  not  made  here^  would  be 
^aght  abroad. 

Bat  beeanse  the  value  of  the  new^spaper  is  not  derived  from  the 
w  material,  or  from  the  mechanical  labor  expended  upon  it,  but 
ther  as  a  mere  medium  for  conveying  the  ideas  and  information 
ipressed  upon  it  by  the  purely  intellectual  labor  of  its  editors, 
porters,  correepondents  and  advertisers,  the  judge  a  quo  con- 
ided  that  the  newspaper  Is  a  product  of  mind  labor  rather  than  of 
jid  labor,  and,  therefore,  is  not  an  article  cf  manufacture. 
The  suggestion  is  plausible,  but,  we  think,  not  sound* 
Such  a  view  would  deny  exemption  to  a  book  publisher  or  mann* 
Ertorer  of  books ;  yet  it  seems  very  clear  that  he  would  be  consid- 
ed  a  manufacturer  within  the  intendment  of  the  Constitution.  For 
sen  we  torn  to  Art.  2D7  of  the  Constitution  we  find  expressly 
emptad  from  property  taxation,  capital,  §tc,,  engaged  in  the 
manufacture  of  stationery,'^  What  is  '^stationery?"  Worcester 
rflnes  it  thus:  **The  goods  sold  by  a  stationer,  such  as  doolfjs, 
tper»  pens,  sealing  wax,  ink,  etc.'^  He  says  that  ^*  stationer '^ 
iginaUy  was  synonymous  with  book  seller ^  and  meant  '^  one  who 
ipt  a  stall  or  station  for  selling  books.''  Rut  in  modem  use  the 
rm  **  stationery  ^'  probably  covers  only  blank  books,  account 
K»kB|  etc.  Yet  the  Constitution  clearly  considers  makers  of  such 
loks  as  mamtfactursrs'y  and  it  is  certainly  difficult  to  conceive  of 
ly  reason  or  principle  that  should  deny  the  same  quality  to  the 
aker  of  printed  books. 
Are  we  to  say  that  a  maker  of  blank  books  and  account  books  is  a 
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nmnufacturer,  but  a  maker  of  printed  books  is  not,  although  t 
latter  employs  in  his  operations  much  more  elaborate  machinery  a 
more  varied  and  extensive  manual  labor  than  the  former?  A 
think  not. 

Then  the  argument  stands  thus:  If  the  maker  of  blank  books  a 
account  books  is  a  'manufacturer  under  the  express  terms  of  t 
Constitution,  the  maker  of  printed  books,  employing  similar  pi 
ccBBes,  with  more  machinery  and  labor,  is  also  a  manufacturer;  a 
if  the  publisher  of  books  is  a  manufacturer,  all  the  reasons 
which  the  denial  of  the  same  quality  to  the  publisher  of  a  nein 
paper  rests  absolutely  fail. 

That  the  Legislature  took  this  view  seems  very  clear  from  t 
fact  that  while  it  mentions  "  agencies  for  publications"  among  t 
buRinesses  taxed  it  makes  no  mention  of  home  publishers;  just  a£ 
taxes  editors,  but  does  not  allude  to  newspaper  publishers. 

Other  illustrations  might  be  given  of  the  fallacy  of  the  view 
which  the  judgment  appealed  from  rests. 

Who  would  deny  that  an  establishment  to  make,  with  the  aid 
njaehinery  and  skilled  workmen,  optical  instruments,  such  as  tel 
scopes  and  microscopes,  would  be  exempt  as  a  manufacture?  y. 
manifestly  the  value  of  such  instruments  is  not  derived  from  t 
brass,  glass  and  other  component  materials,  nor  from  the  mechai 
cal  labor  expended  thereon,  but  from  the  scientific  skill  and  kno¥ 
edge  which,  by  the  power  of  adaptation  and  arrangement,  gave 
them  the  faculty  of  conveying  to  the  eye  visions  of  remotest  stars 
of  Tninutest  atoms. 

Or,  to  take  a  case  more  homely  and  more  strictly  analogous,  wh 
would  be   said  of   the   manufacturer  of   artistic  wall  paper,  w 
impresses  upon  raw  material,  prepared  for  the  purpose,  designs 
grace   and  beauty,   invented   and  traced  by  his  corps  of  skill 
artists? 

All  manufacturers  combine,  in  greater  or  less  degree,  the  prodm 
of  intellectual  and  of  mechanical  labor,  and  in  very  many  the  int€ 
1  actual  element  confers  upon  the  article  produced  its  peculiar  a: 
greatest  value.  Such  is  conspicuously  the  case  with  a  newspape 
but  since  the  making  of  newspapers  is  a  business ;  since  the  new 
paper,  when  made  is  a  new  and  distinct  article  of  commerce ;  sin 
the  process  of  making  it  requires  machinery  and  manual  labor  a] 
physical  raw  material  as  essential  and  important  factors,  aggr 
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gat:  J3CI.S)  &^  ^^is  record  shows,  much  the  larger  part  of  its  cost,  we 
caE&  fiK^e  no  sound  reason  why  such  a  business  does  not  fall  within  the 
letti^:xr    and  spirit  of  the  constitutional  exemption  as  that  of  a  manu- 

W"l3LjJe  we  admit  that  newspaper  publishing  does  not  fall  within  the 
coTK^TocM^on  usage  of  the  term  "manufacture,"  the  Constitution,  Art. 
2QT^  ^^^taches  a  broader  meaning  to  the  word  by  embracing  within  it 
the  <x?cupations  of  stationers,  boat  builders,  chocolate  makers,  etc., 
whi<?l-m  are  not  ordinarily  considered  as  manufactures,  any  more  than 
new"^;^>s.per  and  book  publishers. 

^^^^  «ire  satisfied  that  the  Legislature  took  the  same  view  of  the 
sobj^c^-fcj  and  this  reinforces  our  own  opinion. 

^^^  ^  liave  nothing  to  say  about-  the  tax  levied  on  the  business  of 
edit<:>:ar,  because  not  here  involved.  This  record  does  not  advise  us 
-wb^-ti^li^^f  the  defendants  are,  personally,  editors  at  all,  and  the  claim 
IS  no-fc  based  on  such  occupation,  except  as  an  element  of  the  general 
busi:^:!.^^  conducted  by  them,  which  is  exempt. 

^^  ^"^  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
app^^ti^d  from  be  annulled,  avoided  and  reversed,  and  that  there  be 
now  J^a.<3gment  in  favor  of  defendants,  rejecting  the  plaintiflf's  demand 
and  tilifc^  latter's  cost  in  both  courts. 


Concurring  Opinion. 
^^^^^^jfe,  J.    I   can  not  bring  my  mind  to  assent  to  the  proposition 
tna        "fclr^e   business  of    printing  and  publishing   a  newspaper  is    a 
""''^MXVi^jfttre  in  the  sense  of  the  Constitution,  or  in  any  other  sense  of 

^^  court  has  held  that  the  business  of  making  and  selling  ice 
*^^  ^Mras  not  a  manufacture.  In  that  case  the  proof  was  that  the 
^^^^nt  used  in  his  business  costly  and  complicated  steam 
^^^^ery,  and  employed  numerous  hands   and  skilled  employes, 

^-*^^t  the  result  was  the  reduction  of  several  raw  materials  into 
^^^^Hodity  fit  for  use,  but  the  claim  ta  exemption  from  license 
^  ^^olined  by  the  court.     City  of  New  Orleans  vs.  Mannessier,  32 

^^^    case  is  stronger  against  the  newspaper  business, 
^^t  I  fin(j  no  provision  in  the  revenue  act  to  warrant  the  enforce - 
mftut  of  a  license  tax  against  the  business  of  printing  and  publish - 
T^%  ^  newspaper. 
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I  am  confident  that  it  was  not  within  the  contemplation  of  1 
f  ramers  of  the  Constitution,  and  that  the  Legislature  industriou 
omitted  to  include  that  business  in  the  enumeration  of  the  laj 
class  of  callings  which  are  subjected  to  a  license  tax.  For  tl 
reason,  which  I  deem  it  unnecessary  to  elaborate,  I  concur  in  1 
decree  rendered  in  this  case. 


Dissenting  Opinion. 

Bermudez,  C.  J.  It  is  elementary  that  exemption  laws  must 
strictly  construed  and  that  whoever  claims  an  immunity  un< 
them,  must  show  himself  quite  clearly  entitled  to  it.  Hence  it  1 
been  uniformly  held  that  in  such  instances  doubt  is  fatal. 

It  is  apparent  that  the  case  of  defendants  is  far  from  being  a  cL 
one  in  their  favor.  It  is  surely  a  doubtful  one.  The  lower  juc 
found  that  they  were  not  entitled  to  the  exemption  claimed,  s 
two  of  the  jutices  of  this  court  concur  with  him  in  opinion. 

Indeed,  it  is  impossible  to  conceive  how  an  establishment  for  1 
editing,  printing  and  publishing  of  a  newspaper  can  be  considei 
under  the  provisions  of  Art.  206  of  the  Constitution  a  manufacti 
ing  enterprise,  or  a  mechanical  pursuit. 

A  manufacture  is  an  establishment  in  which,  by  machinery 
hand  work,  raw  materials  are  transformed  into  wares  and  undei 
new  shapes  suitable  for  physical  use  and  commercial  purposes. 

The  definitions  relied  on  to  show  what  a  manufacturer  or  a  mi 
ufacture  is,  are  taken  from  34  An.  696,  and  36  An.  747.  Tl 
announce  that  the  raw  material  must  be  worked  into  toares  suita 
for  use.     The  word  wares  means:  goods,  commodity,  merchandi 

The  question  arises:  What  are  the  wares  suitable  for  sale  ij 
which  defendants  work  the  raw  materials  employed  in  their  bu 
ness  ? 

Those  materials  come  to  them  already  manufactured  ready 
use.  They  are  not  afterward  worked  into  wares  and  made 
undergo  any  new  shape.  The  paper  remains  just  what  it  was  befo 
unless  perhaps  in  its  size.  The  ink  and  mucilage  applied  to  it 
diverse  processes  do  not  alter  its  substance  or  form.  The  impressic 
made  with  the  ink  on  the  paper  do  not  change  the  nature  of  1 
raw  material  and  put  it  into  wares  and  shapes  for  physical  use. 

After  the  paper  has  been  printed  upon,  it  is  not  used  as  goo^ 
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eommoditieB,  mercbandifle,  or  for  physical  want,  neeeBAity  or  con- 
yemence. 

It  is  nsed  e3:eliiBively  as  an  object  for  an  intellcetual  purpose. 

It  may  be  that  an  eBtablishment  wherein  wall  paper  Is  fabricated 
is  a  mannfactiire  \  but  it  Ib  because  the  paper  is  transformed  into  a 
WBJe,  aa  article  of  commerce,  is  designed  and  used  for  a  physical 
purpose,  and  In  do  way  for  an  intellectua]  object. 

It  passes  strange  that  eiBce  the  Constitution  has  been  in  force, 
that  is  for  more  than  ten  years,  it  never  entered  the  mind  of  any 
owner  of  a  newspaper  establishment  that  be  was  entitled  to  the 
ffxemption  claimed  in  this  case.  This  clearly  shows  that  it  never 
was  supposed  that  the  article  involyed  could  mean  anything  of  the 
khjd. 

The  other  means  of  defence  resorted  to  should  not  avail. 

It  18  clear  that  persons  conducting  the  business  which  defendants 
carry  on,  though  not  specially  designated  by  name  in  the  Act  of 
1836,  No.  101,  are  ta3[able,  under  Sec.  12,  which  Axes  a  rate  upon 
aU  basinesa  not  therein  provided  for. 

The  judgment  appealed  from  should  be  affirmed* 


■ — 43  r»6r 

U  IISI 

No,  10,629.  f  J2  m 

The  State  op  Louisiana  vs.  ETtEifNE  Deschampb,  7I~^i 

OrUmarllyr  wiieri  the  nvt  la  Jf-llhcntttly  t'ominlttinl,  with  a  {Jeudly  wewpon,  and  .j-    ^7 

*a  likely  to  b*^  atti!ndi?d  with  dftnjjt'roxiH  eonsf cjin-nt'es,  tht*  lualict*  re*iiiitiite  to 
TimnJi-r  will  be  pn*siuiiK'4L  But.  jih  u  K<"hf'rj*l  nxlf .  It  hua  been  lirld  th tit  the 
prf«iuiptlon  which  ttHdi**^  fmui  n  kiiiiiijjr,  iineuiiuocted  with  uiieh  tdrt'Uiustnnues 
ft  J  Tiolfuce.  \s  thiit  of  Jinirder  In  thu  aecond  di'jyrrt^e  only, 

^l^ce  EtiiilU-u  emt  not  nstiiiilly  bu  directly  prcrVfd,  uni!  the  evldencu  of  It,  there- 
forts  b«iii^  elrcumstunttal,  anjy/actt  which  go  to  aiforJ  an  Infcrciiiee  of  it9  exljst- 
tno^,  are  aduiLsslbk^ 

Whtu  ihv  scienUr  Of  qut?  vnimo  forxuA  an  t^fiHt^Dtliil  or  iDdTHperii^iLble  part  of  Ih^ 
itLriuify,  i^ttmony  muy  be  offered  of  sueh  aet^,  conduct  or  di?e  la  rations  of  the 
lu.'cmfed  a«  lend,  to  eHtablish  gueh  know  ledgti  or  Intent,  not wlthstimding  they 
niaj-^  in  liiw,  constitute  a  diatinet  i^tfence- 
Tbongh  generally  object Umttble,  i^ruof  of  a  clKfer^^iit  crlnuf  from  the  one 
chuTin-fi  Is  udnilti^lblti  wUfri  both  offi'ticcs  are  closely  irnkml  nnd  coii^titutis 
parts  of  the  rrjtgtiMift  and  wlu^n  It  1^  pertinent  und  neeo^i^ary  to  ^bow  Intents 
Afl  {t  \»  pennl^irtlble,  on  a  trliLl  form  order,  to  show  (fuMty  kuowledgif',  or  criui- 
luid  Intent,  by  muklnju?  proof  of  the  oonimlFHion  of  uuother  erim(.%  ulther  per- 
petrated or  tittempied,  and  which  const  it utcs  a  port  of  the  rev  </fijf<c»  and  for 
Thi^pnrtKHte  of  ishQivtn|^  intent*  further  proof  of  prcuieUiiatlun  is  unueccHs^ary, 
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It  huH  often  been  held  by  us,  that  as  this  court  has  tij>pf*l lute  Juriit 
<(iuv«Hons  of  law  alone,  it  will  not  revise  the  refuaaJ  of  the  lower  com 
a  motion  for  a  new  trial,  based  golely  on  an  uUegetl  deflolcnoj*  of  e^ 
iiKtkr  out  a  case. 


A  PPEAL   from  the  Criminal  District   Court    for    the 
i  \     Orleans.     Marr,  J. 


Pi 


Walter  H,  Rogers,  Attorney  General,  and  Lionel  AdajnSj 
State,  Appellee,  cited:  30  An.  1323;  41  An.  191;  Knobloc 
Dig.  94. 


Alfred  Roman  for  Defendant  and  Appellant: 

I.  '('lie  essential  feature  of  murder  is  malice.  TInvre  ciin  be  nn  itiunler  ' 
•£,     Wbiit  the  law  punishes  is  not  killln}^,  but  partjeular  mnde.4  nf  kiLLln^, 

ijius+t  be  averred  and  proved.  Whart.  on  Ktntu*  t .liiip.  "Mi,  ^^ee.  ^J;  M 
a,     A  rrlme  Is  made  up  of  acts  and  intents,  and  tfn'?i*'  ujimt  be  iret  forth  wj 

tilite  particulars  of  time,  place  and  clrcumsiiuiCf!^.    Ami  tht  y  imii^t  al 

poT-tt^'d  by  evidence,  leavlnjc  no  reasonabb'^  doubt  iu  the  rutnd  of  ttl 

*MU}  TiH]  United  states  vs.  Cruikshank  et  alt^. 

I.  Ui>  who  uses  a  danj^erous  a^ent  must  take  ttuvh  cure  of  it  as  prudei 
Ai^riistomed  to  apply.     If,  from  his  ne^leftJnjf  trt  esereise  such  cj 
eiir-ue  to  another,  he  is  liable,  not  for  murder,  Unt  for  inansJauirhUrr. 
H<  nn.,  Chap.  4,  iSec.  87. 

5.     lie  wlio  administers  poison  negligently  to  anotht^r,  eau^lui?  death,  i 

mmi slaughter,  and  it  is  suDicient  to  establisli  neiKli^cnce  in  this  reape 

oii^lit  to  have  known  the  pernicious  character  ol  the  ilriig  he  adu 

W  liart.  on  Horn.,  Chap.  4. 
G.     WJiere  a  homicide  Is  unintentionally  committed  when  in  the  perfoi 

an   iinlawful  act,  the  offence  is  manslaughter.     Whart.   qei    Bom.. 

Ejif  IS  ti4. 
7.     A   man  who,  in  order  to  have  sexual   intt  reimi-se  with  a  girl  u»vi 

loi'uns,  with  her  consent,  to  make  such  Inten'ourse  pi-aeticHhle,  in  co; 

of  which  she  dies,  Is  guilty  of  manslaughtei .  Wliivrt,  cm  Ilinn«,  Chap 
1H,    Tli4' indictment  must  contain  an  allegation  of  every  (act  ess^jnt I al  t 

l»(lLEijent  of  the  crime  charged.    1  Hish.  Crinj.  l^uc,  See.  WL 
a     Thi^  crime  the  indictment  speaks  of  must  be  well  dettned,  ami  tbe 

liir  y  ran  take  into  consideration  nothing  except  whftt  In  ^pecificaJiy  i 

Hm'  iTidlctment.    1  Bish.  Crim.  Prac,  Sec.  84, 
Id,  The  accused  should  know  what  he  Is  char;^;i'd  with.    If  (liiirj^f-d  wh 

tlu"  evidence  submitted  on  the  trial  must  tend  to  show  luutxler,  auc! 

f  rimes  independent  of  and  not  necessarily    fnetiidcd  in  or  ronnti 

miintler. 

II.  Tin'  Indictment  must  be  sufficiently  specific  ain3  d«i>ecnd  &ufticleiitly 

H  ilefine  the  particular  offence,  transaction  natt  lhit)g;  in  uther 
eiuler  them  certain.    1  BIsh.  Crim.  Prac,  Sec.  5*25. 


\ 
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i-rs?  fact  which  Is  Hii  flement  In  u  prima  /mcit  eajse  of  (jUiJt  niusil  be  atHteU  , 
ttrwlitt*  tliurr*  wUl  Iw  nt  luuwt  cmif  tliJn^  >\  hh'h  tlM^Jiccum'tl  pt^rsuo  Is  cntttlnd 
tijow.  wh«'riHtf  ho  ij*  iiot  liifaruju^l.  Tliut  li*?  may  hu  CiTtnin  what  i*ticli  tiling 
nwU  HmiJt  be  Hinnct'd  i'3(prL!*^Hly,  uihI  nuthlHM:  lo|t  to  liiit*ntlnit'Jit»  (  Uidb. 
Ill,  i'rue*^8i*t'- 0111:  5i,t«e  Ji|j*n  !^*KTS-  fiiiM,  SlSt 

lilt  is  tii*t  cliiii»fi.'^  in  an  EiiUlptiutMit  (10^»  not  oxiBt;  nnil  it  i»  tht*  biif<ltH*i^ii  uF 
I  f»li'*««l*?r  U*  vixchifle  by  prnpwr  iivunut^nt^  thi'  t*oncbitfk*n*«  to  wjjlcb  fbf 
ii»4<a  I*  tlins  i*iit1tkul,  Xtt^titi^  VH.  rnTntTion  w*-ttlt)i,  2  (ini/it^  pp.  fWii,  r^s'. 
r'Hllf.'iCatiori  uiuat  di.i5ic«*n(.l  fur  *»fK»ujtb  i|iU>  illi!  paHk'Ulsii's*  JliiU  bi*  ^j^uiHck'ntly 
til  in  in  its  frMniixni  wnn^^  tu  ff  J  vu  tli**  Ui'ftnuljtnt  ri'itaofiubb*  f  10  tict^  af  what 
iii<»iuL    1  Uij*b-  Vrlm.  Tnto,.  Sr-t%  ijn  tu 

I"  miMiifd  rtbiiU  i»nij*jy  Iht*  rijcbt !«  b*.t  infoniH-'ii  «ii  ibi-  nutiiri'  uin-l  r^iiusii'  nt  tht' 
■nj^iitkiu,  TW  uiLtiirt^  iinii  uiihso  of  ati  tictntautioa  urt'  not  ^itaittMl  whurc  tlicrr' 
HI  mrnLtufi  ul  the.  tuU  iUTlr^t  or  serif!*  t*f  iicCm*  tur  wlilcU  tli*'  piintNJimmit  Id  Jrj 

innk'tctl.    1  IJisli.  Crim.  Trm^*  Si*r-  m;  Ui.  VomU,  An.  h:  ann*  lilso  1   Uifett. 

m.  rrau.«  Si-^^^,  71*,  f<I,  M»  «<j.  NT,  UO,  ISK 

ii*ri  flm*t!<rMl  ofli'tioi'^  are  ohnrKod  iu  ouh  couiit^  tUi'^j  miiist  be  tii^ct'siHiiLrll}^  90 

ifH^i^tei]  *L!»  to  (^oijaiitutp  t-Hjt  ono  oritui*,  tind  be  liit'iuijGit  in  Diit^  iitialbifrt 

tv  vA,Tiiy1i>r>n5  An.  >aM;  Hule  ^h«  FoHtcuwUi;,  afi  An.  «1 ;  Btiitti  va.  fli'tiricUei, 

\n,  i»l;  1  BIftli-  CHuu  Frtti\,  S^-c».  J17,  43^. 

IiL»  is  iitjt  iiitir*ii*r*    SfJtloniy  la  not  jjuircler.    Ofte  iimy  be  guilty  «f  iiiurdt  r  jiufl 

lot  pchJoid>\  iitirl  nijt  of  F;ipt.%iind  Hfs  virita. 

ivr**  fide  III  k'fl  cdiurs^t^d  Iu  on  iridicJiuoTit  are  irnt  ri*pu>fnant,  btif  tin^  t'onstrued 

fbfff^rt'nl  f^iTtionsj  o[  tbo  auint*  s*UitiiU%  mid  ^'rr»w  out  of  the*  ^iimo  traiiesiictioiip 

■y  iMny  hv  JoliicMjt^  <p/irti  chorf/P'tt  hi  nrimnttr  runaft,*    s^tutf   Va.  Cuzuim,  >(   An.  Ill; 

mrl.  i  'Hm,  PL.  Htt's.  ayti,  25*L 

indiettiicnt  Eii  twt  Yk'imit*  foi-  ibiidlcity  kec^iuiie  tvvo  tllstinct  otfonees  tir^ 
tntod  LhwriMTit  l^rwHrfprf  ihr'0  ht  in  trjmfnt^  rtmft/*;  nor  Is  It  itven  Tjficeswary  tkiit 
fj  t»ti  fif  tln'i  rtaini!  rbtSH  itf  offenref*,  1/  rfmffftti  in  Hfpfirtitr-  cxyuuU,  '^i  An,  5S^ 
tiHi^nduuc  oug'bC  mit  to  be  convk'ti*d  of  tbt^  offeucij  chiirged  s^iiuiidy  beciiu^f 
Uii«  biH'ti,  guilty  of  antiihtr  tiffencr.  IlfUce.  wIrtu  offered  dimply  for  liio  pur- 
PL'  of  proving  bifi  cotnruli[i*)iiou  nf  the  olTt'U<*t'  ou  trfnJ,  erfdont't-  of  hisi  purtk^l- 
Nnn,  f^lther  In  uct  or  dt^sigu,  In  oouuniSMkjn  or  pei-petrntiann  In  other 
kpi'ndeni  pritiiffl*  t'lui  not  hv  rcreivt'iL  Whart,  f>iiu.  Ev.,  See.  30, 
ji*rw  3t*pftrttW!  pl«iij»  lire  tendRrod  at  thu  ctamt  ttuic-  In  itn  kidlcTtmcut,  mu\  they 
rolxv  ^fc^piirjitu  iind  dititinct  ofJerit'^e!*,  they  iiiu«t  he  tried  sepiirntely,  iSititte  ex 
.  ¥*.  IMwiLrd?*,  JkidK'ei  iMit  yet  reportpiL 

iii(ll(''Cim''tit  umler  11  ^tutute  Tiiu^t  ^et  fortb  the  particuliir  fuetastid  elrouiu^ 
,uee»,  whkdj.  utidiH'  U\q  Ic-rm^  of  the  HttHluti^  are  est^ttntlul  to  eoDtitiiutu  the 
me  ehjir^ed,    i^lMf  va.  Johh^ton,  not  yet  reiiortm]. 


e  opinion  of  the  court  was  delivered  by 

ITKINS,  J-  This  is  the  defendant's  second  appeal  from  a  verdict 
udgment  seotencingf  him  to  the  extreme  penalty  of  the  hur  for 
oraminsion  of  the  crime  of  murder.  41  An.  ^» 
B  grotuids  on  which  the  reversal  of  the  judgment  is  demanded, 
first,  that  certain  testimony  was  improperly  adjnitted ;  second, 
the  court  below  improperly  declined  to  give  certain  requested 
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special  charges  to  the  jury;  and  third,  that  his  application  for  a 
trial  was  illegally  refused. 

I. 

The  first  bill  of  exceptions  to  which  our  attention  is  attracti 
that  in  reference  to  the  testimony  of  the  coroner  who  was  called 
interrogated  as  a  witness  on  the  part  of  the  State. 

The  objections  to  the  coroner's  statement  as  a  witnesa  are :  i 
that  it  is  irrelevant  to  the  issue;  second ,  '^  that  its  tendency  w^ 
prejudice  the  accused  before  the  jury;"  and  third ,  that  it  tende 
establish  the  perpetration  of  another  and  different  crime  than 
one  charged  against  the  accused,  and  which  was  not  necessj 
included  therein. 

To  these  objections  the  trial  judge  replied  that  '^in  all  case 
homicide,  even  when  it  is  not  absolutely  necessary  to  prove  the  < 
dition  of  the  body  of  the  deceased  in  order  to  ascertain  and  deteri 
the  cause  of  the  death,  and  the  instrumentality ,  meatis  and  agei 
by  which  death  was  accomplished,  such  testimony  is  adnussibl 
show  whether  or  not  the  killing  was  by  the  use  of  means  and  ager 
prepared  in  advance,  and  dangerous  to  human  life.  Such  testin 
is  also  admissible  to  show  motive,  and  whether  the  killing,  in 
tional  or  unintentional,  was  done  while  the  accused  was  engage 
doing  some  other  unlawful  or  felonious  act/'  He  therefore  i 
sidered  the  testimony  competent,  and  admitted  it  over  defends 
objection  and  exception. 

In  thus  ruling,  we  think  the  judge's  decision  was  undoubtedly 
rect.    The  simple  proof  of  a  homicide  is  insufficient  to  establial 
crime  of  murder.     Some  proof  must  be  first  affirmatively  made 
the  part  of  the  State,  of  the  existence  of  malice  in  the  heart  o1 
perpetrator  of  the  act,  in  order  to  put  the  accused  upon  his  defc 

Ordinarily,  when  the  act  is  committed  deliberately,  with  a  de 
weapon,  and  is  likely  to  be  attended  with  dangerous  conseqtiei 
the  malice  requisite  to  murder  will  be  presumed.  But,  as  a  get 
rule,  it  has  been  held  in  different  States,  that  the  presumption  w 
arises  from  a  killing,  unattended  with  such  circumstances  of  viole 
is  that  of  murder  in  the  second  degree.  And  as  under  our  law  t 
are  no  grades  or  degrees  in  the  crime  of  murder,  the  simple  p 
of  a  killing  by  the  accused,  unattended  by  any  circumstano 
malice,  could  raise  no  stronger  presumption  against  him  than  thj 
manslaughter.     2  Whar.  Crim.  Law,  Sec.  952. 
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But  there  are  many  circumfliances  from  which  malice  may  be  in- 
ferred other  than  the  nse  of  a  deadly  weapon ;  and  Mr.  Wharton  in^ 
stances  ^*prior  attempts  to  injnre,  though  in  other  ways."  2  Whar, 
Crim.  Law,  Sec  954. 

The  same  author  says ; 

**  Since  maJice  can  not  usiially  be  directly  proved,  and  the  evidence 
of  it,  therefore,  being  circumstantial,  any  facts  which  go  to  afford  an 
inference  of  its  existence,  are  admi&Bible*"  2  Whar.  Crim.  Law,  Sec. 
956. 

The  i^me  author  annonncea  tbe  rule  to  be  that : 

**  Wliere  the  scienter  or  qtto  aniTno  forms  an  essential  or  indispen- 
sable part  of  the  inquiry,  testimony  may  be  offered  of  such  acts, 
conduct  or  declarations  of  the  aceuaed  as  tend  to  establish  such 
knowledge  or  intent  *  *  No  twit) -standing  they  may  in  taw 
constitate  a  distinct  crime."      Whar.  Homicide^  Sees,  701,  702. 

Biahop  puts  tbe  principle  thoB  teraoly : 

'^The  proof  of  criminal  intent  and  of  guilty  knowledge,  not  gen- 
erally admitting  of  other  than  circumstantial  evidence,  may  often  be 
aided  by  showing  another  crime,  attempted  or  perpetrated;  and, 
when  It  can  be,  it  la  permiasible.''  1  Bishop^ s  Crimi  Proc.  Sec. 
1126. 

la  treating  of  what  is  admissible  in  proof  of  re«  gedm  the  same 
&ntboF  says: 

*^  Therefore,  11  two  or  more  offences  are  committed  in  one  trans- 
action, all  the  transaction — that  is^  all  the  offences — may  be  given  in 
evidence  on  the  trial  for  one.  And  all  the  res  gestm  may  be  shown, 
thoQgb  the  transaction  is  a  continuing  one,  or  done  in  parts  on 
different  days .  ^ '     Bishop  *  s  C  rim  *  Proc , ,  Sec .  1125. 

Oar  predecessors  recognized  and  enforced  this  precept  of  criminal 
law  in  State  vs.  Patza,  3  An.  572,  the  rule  being  stated  thus: 

'^  The  general  rale  is»  as  stated  by  counsel  for  the  accused,  that  no 
evidence  can  be  given  of  other  felonies  committed  by  the  prisoner 
than  that  charged  in  the  indictment.  To  this  rule,  however,  there 
are  ej^ceptions,  one  of  which  is  where  it  becomes  material  to  show 
the  intent  iiith  which  the  act  charged  was  done.  Evidence  may  be 
given  of  a  distinct  offence  not  laid  in  the  indictment,^ '  See  also 
State  vs.  Thomas,  30  An.  600. 

We  have  maintained  the  right  of  the  State  to  offer  such  evidence 
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as  is  here  objected  to  in  a  recent  and  coiiE^picuoiis  case, 
Vines,  34  An.  1081,  in  which  we  said : 

**  Proof  of  a  different  crime  from  the  one  charged,  though 
objectionable,  is  admissible  when  both  offenceB  are  closely 
connected,  especially  in  the  res  gestse^  and  also  when  sucl 
pertinent  and  necessary  to  show  intent."  State  vs.  Mnlh 
An.  377;  State  vs.  Rohfrischt,  12  An.  382. 

On  this  summary  of  authority  we  can  safely  rest  our  con( 
to  the  correctness  of  the  ruling  complained  of  by  the  a^^cua 


II. 

The  defendant's  counsel  requested  Beveral  special  char^ 
were  refused  by  the  trial  judge,  which  wo  will  consider  m 

(a)  That  no  evidence  tending  to  establish  the  commissio 
offences  not  connected  with  the  charge  of  murder,  and  nol 
out  of  such  charge,  should  be  considered  by  the  jury  in  fon 
verdict  in  this  case. 

To  this  request  the  judge  responds  that  it  proceeds 
hypothesis  that  there  was  evidence  before  the  jury  t< 
establish  the  commission  of  other  offences  not  connected 
charge  of  murder;  but  he  says  **  there  was  no  evidence  b 
jury  respecting  the  commission  of  any  offence  hy  the  accuH 
was  not  connected  with  the  charge  of  murder,  and  which  die 
to  show  that  the  killing  was  done  while  the  accused  was  ei 
the  commission  of  an  offence  which  waa  a  felonyJ^ 

On  this  statement  of  fact,  the  requested  charge  would  J 
misleading  and  superfluous  if  made,  and  the  judge  proper] 
to  give  it  to  the  jury. 

(6)  That  phould  the  jury  believe  from  the  law  and  the 
that  the  accused,  being  of  sound  mind,  caused  the  death  i 
ceased  in  an  unlawful  manner,  though  not  against  the  will  c 
ter;  and  should  the  jury  also  believe  that  the  result  of  th 
ant's  act  showed  negligence  or  gross  imprudence,  but  no  pi 
tion,  no  preconceived  design  to  kill,  and  therefore  no  r 
his  part,  it  would  be  the  duty  of  the  jury  to  find  for  mat 
but  not  for  murder. 

The  judge  declined  to  give  this  special  charge,  on  the  gr 
it  was  not  a  correct  exposition  of  the  law ;  insisting,  ou  the 
that  if  the  killing  was  shown  to  have  been  done  while  the  aci 
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engaged  in  doing  an  act,  which  was  itself  a  felony,  the  absence  of 
proof  of  premeditation  or  preconceived  design  to  kill  the  deceased 
is  insnffleient  to  reduce  the  crime  to  manslanghtor.  He  snp ports 
that  view  by  reference  to  his  written  charge,  in  which  similar  ground 
is  token,  vt^: 

'^If  the  jury  beLeve  from  the  evidence,  and  are  satisfled  that  the 
rieceaaed  come  to  her  death  from  any  drug,  or  potion,  or  intoxicant 
famished  by  the  accused,  for  the  purpose  of  depriving  her  of  con- 
sd^jusneaa^  or  volition,  to  enable  him,  thereby,  to  have  either  sexual 
or  unnatural  intercourse,  and  not  for  the  purpose  of  causing  death ; 
vet  if,  in  the  perpetration  of  such  unlawful  design,  death  ensue,  «uch 
at'tia  murder." 

This  requested  charge  is  but  a  supplement  to  the  objection  urged 
to  the  admiSBibility  of  evidence  discussed  in  paragraph  first  j  for,  if 
It  be  permissible  on  a  trial  for  murder,  to  show  the  guDty  knowledge 
and  criminal  intent  by  making  proof  of  the  commission  of  another 
crime »  attempted  or  perpetrated ;  if  more  than  one  offence  may  be 
proved  to  have  been  committed  by  the  accused  when  the  two  trans- 
actions constitute  parts  of  the  rea  gefit^;  if  it  be  an  exception  to  the 
gcDeral  rule  that  where  it  becomes  material  to  show  the  intent  with 
which  the  act  charged  was  done,  evidence  may  be  given  of  a  distinct 
offence,  not  laid  in  the  indictment,  what  becomes  of  the  proposition 
that  other  proof  of  premeditation  should  be  administered,  in  order  to 
make  out  a  case  of  murder? 

Ai  we  understand  the  proposition  argued  and  determined,  it  is  that 
iQch  proof  is  aamiasible  for  the  purpose  of  showing  premeditation 
and  malicious  intent;  or,  that  if  offered  and  recei%*ed^  the  proof  of 
the  commission  of  such  contemporaneous  crime,  forming,  as  it  does, 
*  part  of  the  res  gestse^  would  be  accepted  as  sufficient  proof  of 
malice-  Certainly,  no  argnment  can  be  required  in  support  of  the 
propOBition,  that  a  homicide  committed  by  an  accused,  while  he  is 
u^tually  engaged  in  the  perpetration  of  a  known  felony,  such  as  rape 
or  Bodomy,  ia  murder, 

(e)  That  if  the  jury  should  believe,  from  the  law  and  the  evidence, 
tliat  the  accuBed  is  guilty  of  felonious  homicide,  but  that  at  the  time 
»  of  the  commission  of  the  offence  he  was  safFering  from  such  mental 
disease  or  such  delusion  that  it  overpowered  his  will  and  rendered 
ujoable  to  distinguish  between  rlf^ht  and  wrong,  as  to  the  act 
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actually  committed,  or  made  it  impossible  for  him  to  elec 
right  or  wrong,  and  that  no  reason  or  rational  cause  or  i 
the  perpetration  of  the  deed  is  shown  to  have  existed; 
furthermore,  the  evidence  adduced  on  the  trial  shows  no 
malevoleance,  or  evil  intent  on  the  part  of  the  accused  as  s 
deceased,  the  prisoner  can  not  be  found  guilty  of  murder. 

The  judge  assigns  as  reason  for  refusing  to  so  charge  the 
there  was  no  proof  offered  with  respect  to  the  mental  cc 
the  accused  at  the  time  of  J  or  previously  to  the  perpetrat 
crime  charged.  No  evidence  to  that  effect  is  found  incor 
the  transcript.  None  is  adverted  in  the  defendant's  bill 
tions.  How,  then,  was  it  possible  for  the  jury  to  have 
*^  froni  the  evidence^^  that  the  accused  was  suffering  fro 
disease  or  delusion  sufficient  Ibo  have  overpowered  his  wil 
dered  him  unable  to  distinguish  between  right  and  wrong  s 
he  did  the  fatal  act?  Of  course  they  could  not,  as  there  Wi 
evidence  adduced.  On  the  contrary,  the  judge  states  that 
ner  swore  that  the  accused  was  sane  before  and  after  the 

As  the  assumed  insanity  of  the  accused  is  the  gratxin 
charge  requested,  and  there  was  no  such  proof  adducec 
not  prosecute  this  inquiry  further;  for  it  is  an  elementary 
our  criminal  jurisprudence  that  a  court  can  not  be  required 
the  jury  in  matters  of  law,  upon  a  point  which  does  not  a 
case,  and  which  is  not  applicable  to  the  facts  in  evidence. 
Moulton,   34  An.  489;    State  vs.  Thomas,  84  An.   1084; 
Riculfi,  36  An.  770;  State  vs.  Garic,  35  An.  970;  State  vs. 
35  An.  1043;  State  vs.  Milton,  87  An.  77;  State  vs.  Ford,  3' 
State  vs.  Lobuzan,  37  An.  489;  State  vs.  Summers,  38  An. 
vs.  Perranauz,  39  An.  — . 

(d)  That  in  circumstantial  evidence,  every  necessary  li 
testimony,  and  every  material  and  necessary  fact  upon  wh 
viction  depends  must  be  proven  beyond  a  reasonable  < 
that,  if  any  of  the  facts  or  circumstances  established  be  in 
with  the  hypothesis  of  guilt,  that  hypothesis  can  not  be  tm 

To  this  request  the  judge  inadvertently  assigned  no  answ 
counsel  in  his  brief  has  made  no  mention  of  it,  we  will  pass 
out  discussion.  We  referred  to  it  merely  for  the  purpose  o: 
ing  the  grounds  assigned  in  defendant's  bill  of  exceptions. 
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The  gpounds  of  the  application  for  a  new  trial  are  (1)  that  the  ver- 
^ot  of  the  juiy  ifl  contrary  to  law  and  evidence ;  f2)  the  jury  disre  - 
gardcd  the  evidence  Buhmitted  to  them,  and  rested  their  verdict j  ap- 
parently, on  the  evidence  given  on  a  former  trial ;  (3)  that  the  jory 
were  swayed  by  the  epecious  theories  of  the  coroner,  who  was,  against 
defendant's  protest,  allowed  to  testify  upon  matters  extraneous  to 
and  not  connected  with  the  charge  in  the  indictment. 

It  is  against  elementary  principles  and  in  the  teeth  of  a  special 
statute  to  claim  that  we  can  consider,  for  the  purposes  of  the  allow- 
ance vel  nan  of  a  new  trial,  the  evidence  adduced  before  the  jury,  on 
the  issue  of  ^ilt  or  innocence  of  the  accused.  That  question  has 
passed  beyond  the  domain  of  discussion  in  this  court.  State  vs,  Sieley, 
and  cases  cited  therein. 

It  has  often  been  held  by  ue,  that  as  this  court  has  appellate  juris- 
diction on  questions  of  law  alone,  it  will  not  revise  the  refusal  of  the 
lower  court  to  grant  a  motion  for  a  new  trial,  based  Mol^ly  on  an  al- 
leged deficiency  of  evidence  to  make  out  the  case-  State  vs,  Hop- 
kinsj  m  Au.  34:  State  vs.  Crowley,  33  An.  782;  State  va.  Young,  34 
An.  346;  State  vs.  Disken,  35  An.  46  j  State  vs.  Eiley,  37  An.  5.  State 
vs.  Taylor,  37  An.  40;  State  vs.  Hahn,  38  An.  189;  State  vs.  Smith, 
8  An.  301;  State  va.  Bockorow,  38  An.  31Q;  State  vs.  Bates,  36  An. 
491;  State  vs.  Bud,  38  An.  497  j  State  vs.  Broussard,  39  An.  671. 

The  discretion  of  the  District  Judge  can  not  be  disturbed  on  the 
showing  made. 

This  completes  the  review  of  the  ntmeroos  points  made  in  this 
case,  and  our  conclusion  is,  that  the  trial  was  regular  in  every  par- 
ticular, and  no  error  is  apparent  from,  an  inspection  of  the  record. 

The  counsel  who  was  appointed  to  represent  the  defendant  has  rep- 
resented faim  with  signal  ability,  and  we  are  very  much  Indebted  to 
him  for  his  es:ceptionally  able  and  exhaustive  brief.  But  on  the 
record,  as  presented  to  us,  there  is  nothing  which  entitles  the  accused 
to  relief  at  our  hands. 

Judgment  affirmed. 
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No.  10,622. 
The  State  of  Louisiana  vs.  Robert  H.  Palfrey  et  Aii 

In  ease  a  trial  jiulge  shall  state,  in  a  bill  of  exceptions  reserved  by  counsel  1 
aecuscd  person,  that  he  has  substantially  given  to  the  jury  certain  reqi 
special  charpres,  and  the  proof  adduced  on  a  motion  for  a  new  trial  disi 
that  in  point  of  fact  the  Judge  has  accidentally  failed  to  thus  charge  the 
either  in  terms  or  substance,  justice  requires  that  a  new  trial  should  be  on 

APPEAL  from  the  Twenty- first  District  Court,  Parish  of  Iberi 
Mouton,  J. 


Walter  H,  Rogers^  Attorney  General,  for  the  State,  Appellee : 

"  When  two  or  more  are  jointly  indicted  for  murder,  evidence  tending  to  si 
conspiracy  between  them  is  admissible  although  the  indictment  doc 
expressly  charge  a  conspiracy  in  formal  terms."    37  An.  443. 

In  a  conflict  of  statement  between  court  and  counsel  that  of  the  court  will 
cepted. 

A  motion  in  arrest  of  judgment  only  lies  for  defects  apparent  on  the  face  < 
record. 

A  juror  will  not  be  heard  to  impeach  his  verdict. 


Joseph  A.  Breaux,  Robert  F.  Broussard  and  Foster  <&  MenU 
Defendants  and  Appellants,  cited :  Wharton's  Grim.  Evidence, 
698;  State  vs.  Smith,  80  An.  467,  and  State  vs.  Buchanan,  36  Ai 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  several  defendants  were  jointly  indicted 
murder,  convicted  of  manslaughter,  and  from  judgment  and  sent 
thereunder  have  appealed. 

I. 

During  the  progress  of  the  trial  defendants'  counsel  insisted, 
that  the  State  must  prove  the  existence  of  a  conspiracy  before 
can  introduce  in  evidence  the  declarations  of  one  of  the  all 
CO -conspirators  as  against  others;  second,  that  a  proper  found 
must  first  be  laid.  The  ruling  of  the  judge  was  made  the  subje 
a  bill  of  exceptions,  and  defendant's  counsel  contend  that  i 
admitting  the  force  of  the  rule  the  judge  reversed  it,  and  adm 
in  evidence  the  declarations  of  some  of  the  parties  as  against  o1 
to  jprove  a  conspiracy.     But  this  is  refuted  by  the  judge,  who  s 
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@tato  of  Loutsliinu  rn.  Piilt*?ref  *?t  ttl*. 

Id  the  bill  that  *' the  evidence  was  offered  by  the  State  to  show 
conspiracy,  and  in  order  to  lay  the  proper  basis  for  the  introduction 
in  evidence  of  the  mibiieqaent  declarations  made  by  the  parties 
accused*^  ^ 

m 

Counsel  farther  objected  and  excepted,  firat,  that  the  declarations 
Of  nrlmiasions  of  one  person  are  not  admissible  in  evidence  against 
another  person,  who  is  jointly  indicted,  nnlesa  the  indictment 
charges  a  conspiracy ;  second f  that  the  deelarations  or  confessions 
of  an  alleged  co- conspirator  made  after  the  accomplislnnenl  or 
aiMindonment  of  the  common  enterprise  could  not  be  received  in 
evideace  as  against  others.  The  court  o\'"erruled  the  objections  to 
!he  testimony  on  the  grounds  ^*  that  the  declarations  sought  to  be 
proven  are  the  statements  of  each  individual  accused  as  to  himself; 
that  ibe  evidence  is  not  received  of  the  declaration  of  one  to  have 
eSeet  against  the  others,  hut  are  received  against  enc ft  ^  in  so  far  as  it 
may  affect  him  and  not  the  others,'^  Of  this  ruling  we  can  perceive 
nowell-grounded  complaint* 

Til, 

On  the  trial  the  defendant's  counsel  requeBted  the  court  to  charge 
the  jnrj'j  first,  that  the  declarations  of  one  of  the  alleged  co- 
(inspirators  made  after  the  homicide  are  not  admissible  in  evidence 
against  others  jointly  indicted,  if  the  indictment  does  not  charge 
conspiracy ;  second,  that  the  declarations  of  one  conspirator  made 
«/'er  the  purpose  of  the  conspiracy  has  been  accomplished  are  not 
adnussible  against  others  jointly  indicted. 

The  court  refused  to  so  charge  the  jury*  on  the  grounds  following, 

**  After  a  full  and  exhaustive  charge  on  all  laws  connected  with 
snd  applicable  to  the  ease,  or  any  of  the  facts  of  the  case»  the  de- 
fendant's counsel  requested  the  aforesaid  special  charges,  and  "^  T 
carefully  read  both  the  written  requests  and  proceeded  to  give  to 
the  jury  infltmctions  on  the  point  as  a  whole.  After  completing  the 
charge  the  jury  was  ordered  and  taken  to  their  room  of  deliberation, 
counsel  not  insisting  on  anj-thing  more  than  what  I  had  stated,  sug- 
ff^Eing  nothing  more,  and  in  no  way  com  plaining  to  me.  After  the 
jory  had  retired     *     *     counsel  then  arose  and  said,  ^  we  reserve  a 
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bill  to  the  court's  refusal  to  charge  as  above.'  "  The  court  tl 
ceeds  to  state  that,  in  point  of  fact,  it  ^^  never  did  refuse  to 
on  the  points  stated,  and  it  felt  satisfied  that  in  the  charj^ 
the  jury  ample  and  sufficient  instructions  had  been  given  on 
relating  to  the  cause  on  trial.  The  court  had  specially  chai 
jury  in  relation  to  declarations  and  confessions  of  parties  joi 
cused,  and  (under  the  facts  of  the  case)  had,  in  so  many  wt 
structed  them  that  the  declarations  of  each  or  either  as  to  t 
mission  and  perpetration  of  the  crime  charged  was  evidence 
the  party  who  made  the  declaration  or  confession,  alone,- ^  el 

The  judge  thus  substantially  answered  the   objections  a 
counsel.     It  has  been  held  that  **  when  a  judge  has  already 
the  jury  on  a  given  matter,  and  the  prisoner,  among  his  rec 
charges  made  thereafter,  includes  the  matter  already  char 
judge  may  well  refuse  to  repeat  it."     State  vs.  Boasso,  38  Ai 

But  it  is  the  contention  of  counsel  that  the  judge  wafi  in 
stating  that  he  had,  in  substance,  given  to  the  jury  the  ehai 
quested.  But  on  the  face  of  the  bill  of  exceptions  there  is  no 
show  whether  the  judge  or  counsel  is  correct. 

Counsel  of  defendants  freely  admit  the  force  of  the  rule  b 
peatedly  announced,  that  **  in  considering  bills  of  exceptioi 
contain  conflicting  recitals  by  counsel,  and  by  the  trial  jud 
will  be  guided  by  the  statements  of  the  judge."  State  v 
goner,  39  An.  920;  State  vs.  Young,  40  An.  483. 

IV. 

The  defendant's  counsel  filed  an  extended  motion  for  a  n^ 
the  point  of  which  is  that  £he  judge  misdirected  the  jur\%  ai 
to  give  them  proper  instructions  as  matter  of  fact  in  refe^en^ 
testimony  adduced,  and  particularly  with  reference  to  such 
the  evidence  as  is  covered  by  the  bills  of  exception  above  < 
ated,  and  whereby  the  jury  may  have  been  unduly  influence<3 
them. 

Amongst  other  things  the  follo>\ing  are  specified,  viz :  fi 
the  jury  were  not  warned  to  disregard  the  alleged  declarati 
confessions  of  some  of  the  accused  parties,  made  after  the  I 
had  been  committed,  and  the  judg  e  did  not,  in  the  prese 
hearing  of  the  jur>-,  limit  and  restrict  the  effect  of  the  evid 
he  assigned  in  the  bills  of  exception;  second,  that  in  point 
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;e  did  not  itiBtruet  the  jury  as  requested  by  them,  and  ae  set 
leir  bill  of  exceptions,  wltich  Ib  diecussed  in  paragraph  three, 
f  gaire  veight  to  and  consi deration  of  Ulegai  evidence  which 
ed  their  veTdjct. 

lotion  covers  the  point  raised  on  the  third  bill  of  exceptions, 
es  the  question  of  fact  whether  the  judge,  in  reality,  gave 
tested  special  charges.  On  the  trial  thereof  testimony  was 
^ed,  and  inter  atioe,  a  sworn  copy  of  a  stenograpiiic  report 
the  charge  actually  given  to  the  jury,  and  which  was  made 
'equest  of  defendants^  counsel  at  the  time*  An  attentive 
of  it  discloses  the  fact  that  the  judge  failed,  in  words  or  in 
;ei  to  charge  the  jury  as  requested. 

ftitneSB,  the  judge  says:  **  I  do  not  now  remember  whether 
when  the  exc<^ptiona  marked  two  and  three  were  signed, 
*  the  jury  were  gtUl  in  their  room »  *  •  *  Since  having 
«d  the  notes  which  I  had  taken  in  the  case,  whilst  it  was 
led,  I  find  that  the  special  charge  aUuded  to  by  counsel  iu 
4  were  not  given,  because  in  the  ruUngs  made  at  the  time  in 
t  and  three  my  notes  Indicated  that  these  reasons  had  already 
ted." 

the  copy  of  the  stenographic  report  of  the  charge,  and  the 
admlasion  as  a  witness,  be  made  the  statement  quoted  from 
seep  dons,  under  a  misapprehension  of  fact,  arising  from  his 
aJ  omission  to  foHow  his  notes  in  giving  an  otqI  charge  to 
,  and  oae  of  great  length.  We  think  the  jnry  may  ha%*ebeen 
ed  thereby,  and  that  a  new  trial  should  have  been  allowed 
tsed* 

Ijcrefore  ordered  and  decreed  that  the  verdict  and  judgment 
[!  be  set  aside,  and  the  cause  be  remanded  to  the  lower  court, 
he  therein  proceeded  with  accordiug  to  law  and  the  views 
xpreased. 
Listice  Breaux,  having  been  of  counsel,  recuses  himself. 


No.   10,623. 
The  State  of  LotnsiANA  vb.  Horace  Gonsoitlin, 

L"^  til  Uif  itiiltrtiiH'iit  Hint  !Im'  niiKif  Mfh'it'il  to  Mi!^t.nin  il. 
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stHtr  of  Ixnii8iaiia  vs.  Gonsoulin. 


APPEAL  from  the  T^venty- first  District  Court,  Parish  of  lb 
Mouton^  J. 


Walter  H.  Rogers,  Attorney  Greneral,  for  the  State,  Appelh 


A,  &  C.  Fontelieu  for  defendant  and  Appellant: 

(Ml  tlu'  tiuestion  of  prrjiiry,  tlio  iiiattTlalty  of  tlio  facts  ti'stifiod  to  is  a  <|i 

law.    An-hbohl,  l?i«. 
TiM-  iiulictiiicnt  yliows  fonclu!<iVfly,  that  the  Hlk'Ked  false  testimony  giv 

<U-f«*iulaiit  was  material  to  the  issue  upon  which  he  was  examined  as  i 
Jl  it  i«i  not  material  to  the  is>*ue,  it  can  not  by  any  means  induce  the  ju<l| 

judj^ment  one  way  or  the  <»thrr. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  perjur>',  a 
victed  and  sentenced  to  hard  labor  for  one  year. 

The  defendant  appealed  and  relies  for  a  reversal  of  th 
inent  upon  a  motion  in  arrest  of  judgment,  which  is  based  i 
following  grounds: 

First.  Because  the  pretended  false  statement  does  not  ai 
be  material  upon  the  face  of  the  indictment. 

Second.  Because  the  deposition  or  assertion  made  by  the 
was  not  material  to  the  issue  pending — the  pending  issue  bei 
rive  to  the  ownership  ©f  a  certain  cow, 'and  the  fact  that  the 
swore  that  that  cow  bore  the  brand  of  one  Gabriel  Gonsoulin 
did  not,  and  could  not,  mean  that  he  swore  that  the  said 
(ionsoulin  was  the  owner  of  the  animal  in  question. 

The  bill  of  indictment  alleges,  **  that  on  the  16th  day  of  th 
of  July,  1887,  in  the  parish  of  Iberia,  aforesaid,  in  the  four 
of  said  parish,  before  A.  Fenelon  Dugas,  a  justice  of  the  pea 
elected,  commissioned  and  sworn  as  such  justice  of  the  j 
and  for  said  fourth  ward  of  said  parish  of  Iberia,  then  a 
holding  his  court  in  a  certain  cause  wherein  one  Chas.  V.  B; 
was  the  plaintiff,  and  one  Homer  Gonsoulin  was  the  defe 
certain  plea  and  issue  between  the  said  plaintiff  and  1 
<1efendant,  as  to  the  ownership  of  a  certain  cow,  the  subject  n 
siiid  suit,  came  to  be  tried  in  due  form  of  law,  etc.,  upon  wl 
trial  one  Horace  Gonsoulin  then  and  there  appeared  as  a  w 


No,  10,600, 
The  Statt:  of  LorisL\^A  vs.  Ross  GriLLORY, 

ftariiCi   imiti  itKlii'tiiirnt,  Limi  iH»t  iUr  vrnUt't  i»J  the  jtin    in    ttnluititjir  ttf 

'tin,  ♦Ic^toriiiiTaf*  lln'  Htfht  <»f  afipiuiL 

'iiti  imliiHmmit  mr  uitir»l**r»i  vtu'Olct  nf '*iciiiUy  *^  Hh  itri  !ifi!*uult  with  Hit* 

^  ('I  kltl"    Ih  u<*i   n^sponHLvi^  to  the  rliair^n    in   liii<    hicrii^lMKititt  tiuU  Ult' 

ic«^  laf»if;it. 

*orift*»iit'i.»H  iin."  ■iiHpniJiti'^  uml  <listiiirt  t^rliih-.,  which  *'onld  uul  ln'  jolnnM  Iti 

lin*c*o»iiit  Ui  lli«  ioilkHment. 

AL  from  the  ThiKeenth  District  Court,  Parish  of  St.  Landrr. 
ipi«,  J. 


T  H.  Rogers,  Attorney  General ,  for  the  State,  Appellee: 

^fK     rrthuf     nf      tlM'     (n>r*|JM-r'H      ll\4jUi'Kt      |^     |Ullill?i:^fblt'     U*V     y\w      I'l'-^trh'tL'd 

1*1- rif  Mi*iwlni4;  »hi'  fni't  iitid  ritits»n  nt  <lt*u(h/^    .tJ*  AiK'+ttt, 

tiic  ik'vitiruiumtt  iiiiKliMLftPi  imv«''Un^  hiilf  ii   ntik*  fi'ntji   rh4>  ^i-ejii'  nt  tbi^ 

*i<ii'  run  lit>l  Im'  tiikuM  iit^  piirt  ol  Ih^'  t^*  jfritiif^, 

t  w  III  nut  lijtt^t'f  01  f  with  tlw  <'iifi»T*.'tnvii'iit  «>r  njiMniuhlc  mU-H  unuh*  hy  th<^ 

ri>nrf  tr»r  th(4  jviin»*Mi*  ul  e>pt*!Htln|i:  IiiiHiin'i**r,    **ijn%  ii'Uuii   fur  n   minor 

\*  i\  1(1  u  uiajrrr  tTlaii*  rt^Fpojitsrvt'  lo  the  vt'rtlkL 


ift  iota 

ilUI<J9&l 
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3 f  on  the  plea  and  ifisue   aforesaid,  and  was  then  and  tJiere 
^cording  to  law,  and  it  then  and  there  became,  and  was  a 

question  to  know  w*h ether  in  the  year  1882  the  cow  form- 
iubjeet  matter  of  eaid  Buit  bore  the  brand  of  one  Gabnel 
In,  and  the  j^and  jnrora  do  further  present,  that  the  said 
Gonfioalin  being  bo  sworn,  as  aforesaid,  cuntriving  and 
g  to  prevent  the  due  courie  of  law  and  justiee,  ete.,  falsely, 
}%   knowingly,    willingly    and    maliuiouHly,  did    depoae  and 

snb^taiice  and  to  the  eifect  following,  that  is  to  say,  that  bi 

1882;  the  eow,  forming  the  iubjeet  matter  of  the  afDresaid 
■e  the  brand  of  one  Ciabricl  Gonmulln.-^ 

ndictment  diatinctlj  charges  the  materiality   of  what   was 
>.    This  is  euffleient.    Bis.  Grim,  Prac»,  par*  D24,  VoL  2  F, 
charged   in    the   indictment  that  the  brand  on  the  cow  of 
Gonsoulin  was  a  material  fact  to  prove  ownership, 

question  for  the  jury  to  determine  whether  there  is  variance 
I  the  allegation  in  the  indictment  and  the  proof  offered  to 
it. 
ripnt  affirmed. 


I 


?!' 


i: 
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state  of  Ix)uf8iumi  v».  Ciuillory. 


E,  P.  Veazie  and  C.  W,  DuRoy  for  Defendant  and  Appellant 

Tht'  i-hurge  iii'the  fndictnieiit,  and  not  the  verdict  of  tlii"  Jury,  drifni 

riK^tof  appeal. 

Under  an  indletraent  for  murder,  a  verdict  of  "guilty  of  an  Lti^^uuU  wil 

to  kill  **  is  fatally  variant. 

The  two  offences  are  Hcparate  and  dlHtinct  crimen,  which  muiri  unt  t 

the  same  count  of  an  indictment. 
The  trial  Judge  must  charge  the  Jury  in  writing,  If  nHjuc^steil  by  the  ei 
either  party,  in  all  cases  appealable  to  the  ^*up^eme  court.    Tonut,  of 
81 :  Xi  An.  1227;  H7  An.  200;  M  An.  977;  26  An.  599;  85  An.  535;  :<7  An.  7J^,  "JUi 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     The  defendant  was  indicted  for  murder ^  ai 
victed  of  an  assault  with  intent  to  kill,  and  sentenced  to  pay  a 
$100  and  to  be  imprisoned  in  the  parish  jail  for  six  monthH. 
this  judgment  he  has  appealed. 


On  Motion  to  Dismiss. 

The  motion  to  dismiss  the  appeal  is  based  on  the  fact  that  tl 
imposed  does  not  exceed  $300. 

The  offence  charged  in  the  indictment  is  punishable  with  dc 
hard  labor. 

This  question  of  jurisdiction  under  Art.  81  of  the  Constitut 
1879  was  elaborately  reviewed  in  the  case  of  State  ex  reh  C 
vs.  Judge,  33  An.  1227.  The  interpretation  of  the  article  wi 
* 'under  the  present  Constitution,  the  accused,  in  criminal  ci 
which  the  punishment  of  death  or  imprisonment  at  hard  labc 
be  inflicted,  is  entitled  to  an  appeal  to  this  court,  whether  th 
diet  of  the  jury  or  judgment  of  the  lower  court  is  or  not  for  a 
punishment.'' 

This  has  been  affirmed  in  several,  cases.  State  vs,  Williai 
An.  200;  State  vs.  Taylor,  34  An.  978. 

The  motion  to  dismiss  is  therefore  denied. 

There  are  several  defences  urged. 

It  will  be  necessary  to  notice  only  the  exception  to  the  ji 
charge  to  the  jury  and  the  motion  in  arrest  of  judgment.  Tht 
be  considered  together,  as  the  verdict  was  in  accordance  wit 
portion  of  the  charge  excepted  to. 

The  indictment  charged  murder. 
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pdiet  was  guilty  of  an  assault  with  ijitent  to  kill. 

►tion  in  arrest  of  judgment  is  that  no  soch  verdict  could  be 

on  the  indict oi en t. 

prevail* 
3  offences  are  separate  and  distinct,  and  could  not  be  in- 

the  saine  count  in  one  indictments  They  are  not  of  the 
eric  class,  and  the  leaser  is  not  included  in  the  greater* 
ict  was  not  responsive  to  the  indictment,  Stat©  vs.  Pratt, 
>1;  State  vs.  Murdoch,  35  An.  729;  State  vs*  Day ^  37  An. 
e  vs.  Oliver,  38  An.  632, 

>iir  jurisprudence  on  an  indictment  for  murder  a  verdict  for 
crime,  manBlaughtert  of  a  less  grade  is  permitted.     E.  3.^ 

jrefore  ordered,  adjudged  and  decreed  that  the  judgment 
from  be  avoided  and  annulled,  and  it  is  now  ordered  that 
le  remanded  t<3  be  proceeded  with  according  tci  law. 


No.  10,628. 
LK  State  of  Louibiana  visi*  Thomas  Clement^  Jr* 

r*i4H    bi>  J^roVfHt  iilllMHiK-U    tUi'    InNlrniiiiiut    Uttf^vi]     [3    iint    tjiitiiitHj 
M;  ]>ri»VH|rH|    li  Uv  tU'^nvrlUvtl    \t\    luiy    tiHtiu'    by  wliu'h    it   in    mauhUj 

^Hthm  of  fbi-  snltN-  ml'  lln'  lfiijc*'*l  iiir^tmiiu'iit  i^i  imt  c?ti?«*'IiM«I  liittH'hi- 

tt  tif  inUifumtioii, 

nvv  may  lie  i^hiLr^iNl  itt  <lilft*reiH  wsiys*  in  m-vcnil  i-oimtf*^ 

rjiuit^'  for  IHiniii**  tire  jliHiii'd  hi  *t  way  hj  pr*-judit'**  thr  ilf^dmi^HiUt  ■  Uo 

\m  hy  mt»1itjti  It*  vU'vf\  [iittfloil  (ft  (IHuhJi  ;  liiit  tiflvr  vi-nlivt  it  U  ton  lliti% 


43    5Sd 

112  en 


L  from  the  Seventeenth  District  Comrt,  Parish  of  East  Baton 


JL  RogfTs^  Attorney  General,  for  the  State ^  Appellee: 

L'tiMi^nl  fit*L*d  11*4  coiihihi  an  i^'tiu-t  t'rtpy  f»C  tht*  rnr|t;<H|  inHlmiiM'iiL    il 
lif*  Jury  rn*t  SuviiUcUHiTi  l>y  it  t'IfM  n/al  *.'ri<»r-    lU  \t\*  :^7^>. 


f>o«r  for  Defendant  and  Appellant,  cited:     State  vs.  She!* 
ih.  542. 
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f^tale  of  Lonlsianft  V9,  Clem^^nt,  Jr. 


The  opinion  of  the  court  was  delivered  by 

Bheaix,  J,     The  acoused  is  charged  with  having  coramitte 

try. 

Fr«3ui  the  sentence  to  hard  labor  he  appeals. 

During  the  trial  he  objected  to  ihe  admiaBibility  of  eviden 
ASBigiied  as  error,  that  the  bill  of  inrormation  was  too  vagne 
defixiite  to  authorize  the  adn^lembUifcy  of  the  proof  offered ;  t 
check  alleged  to  have  been  forged  was  not  described^  nor  th 
forged  alleged. 

The  objections  were  overruled  and  a  bill  of  exceptions  was  n 
to  the  court's  ruling. 

By  way  of  motion  in  arrest  of  judgment,  the  grounds  ov 
and  reserved  in  tliis  bill  are  alleged,  and  with  particularity 
forth  that  the  first  count  of  the  bill  of  information  is  insuflPlcii 
illegal ;  that  it  i8  not  alleged  in  what  the  forgery  consisted^  noi 
name  was  forged  on  tlie  order. 

A  bill  of  exceptiotfS  was  taken  to  the  court's  refusal  to  pe; 
minutes  to  be  amended  by  aubatitntiug  the  words  '*guilt7  i 
jiccount^"  to  the  words  **guilty  on  both  counts.'^ 

Lastly,   it  it  assigned  as  error  that  the  accused  was   not 
when  the  motion  for  a  new  trial  and  the  motion  in  an*est  of  jm 
were  argued  and  overruled  and  when  the  verdict  was  returti 
court.  , 

I. 

In  support  of  his  proposition,  the  first  presented,  \%ith  refer 
vagueness  aud  the  absence  of  material  allegations »  counsel 
defendant  cites  as  authority  the  ease  of  the  State  against  She 
R.  540. 

Since  the  date  of  that  deeision  the  statutes  denouncing  forge 
been  amended  and  remodeled,  and  criminal  pleadings,  in  st 
relates  to  forger)',  have  been  llberaliEed  without  curtailing  tl 
tectiqn  of  the  iiiuocent,  accused  of  crime.  State  vs,  >Iaas. 
29a;  State  vs.  Mtgnon,  40  An.  TS5;  R.  S,,  Sec.  1049. 

It  is  sufficient  to  describe  the  instrument  forged  by  any  n. 
Avhich  it  is  usuaDy  designated, 

It  is  not  essential  to  state  the  value  of  the  forged  instrumeii 
mdictment  or  bill  of  information* 

lE  is  alleged  that  the  accused  forged  the  endorsement- 
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denounces  tbe  felony^  and  sufficiently  notifies  the  defendant 
name  he  is  aeeimed  of  having  forged.  It  was  proper  to  admit 
idenee. 

apport  of  defendant's  motion  in  arrest  of  jtidgmentj  it  is  urged 

Linsel  that  the  first  count  does  not  charge  in  what  the  alleged 

y  consisted,  or  the  amount  of  the  order^  or  whose  name  was 

I. 

I  the  Becond  count  does  not  charge  whose  name  was  forged  as 

ser^  and  does  not  describe  the  order* 

have  already  discussed  some  of  these  grounds,  and  have 
ssed  our  conclusions. 

defeiidant  i«  charged  in  two  counts^ 

:he  ftrst,  with  having  falHely  made,  forged,  counterfeited  and 
d  as  true,  a  fal^e  order^  for  the  payment  of  money,  knowing 
me  to  be  false,  forged  and  counterfeited ^  with  intent  to  injure 
? fraud  the  First  National  Bank  of  Baton  Eouge. 
he  second  he  is  charged  with  having  falsely  made,  forged  and 
Tfeited  and  uttered  aa  true  an  endorsement  of  a  bill  of 
Qgtf,  for  the  payment  of  money,  knowing  the  same  to  b«  false, 
I  and  counterfeited^  with  intent  to  injure  and  defraud  the  Furst 
lal  Bank  of  Baton  Rouge  and  A.  Martinets, 
ach  count  he  m  charged  with  forgery,  and  altering  and  pab- 
i  a  foiled  instrument* 

he  last  he  is  especially  aceusud  of  having  forged  the  e  n  dorse - 
m  this  forged  instrument. 

defendant  chose  to  plead  to  the  information  without  preaent- 
e  plea  of  dwplieity,  withort  calling  on  the  prosecutor  to  elect, 
ithout  motion  to  quash, 

[lennitting  different  counts  the  object  is  to  permit  the  charge 
brought  so  as  to  prevent  an  acquittal  by  reason  of  insufficient 
tians, 

lop  on  Criminitl  Procedure^  page  422,  sets  down  certain  rules  on 
bjeot,  and  concludes  that  whex*e  counts  for  felonies  are  joined 
irj^  to  these  rules,  or  in  any  w'ay  to  prejudice  the  defendant, 
medy  Ib  by  motion  to  compel  the  prosecutor  to  elect  on  wiilch 

he  will  proceed,  or  by  motion  to  quash ;  but  after  the  verdict 
►o  late.     State  vs.  Depass  and  Baptistep  31  AUp  488, 

offence  may  be  chai*ged  in  different  ways  In  several  cotints. 


rFl 


^V  'rp-^^^ 
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state  of  I^ouisiaua  vs.  Hellow, 


Nelson  vs.  People,  6  Parker,  39 ;  Lanagan,  vb.   People,  6  Pa 
209. 

III. 

It  ig  also  contended  that  the  defendant  was  not  present  whei 
motions  for  new  trial  and  the  motion  in  arrest  of  judgment 
heard  and  overroled,  also  when  the  verdict  was  returned  into  e 

There  was  no  necessity  of  his  presence  when  the  motions 
new  tzial  and  in  arrest  of  judgment  were  argued  and  denied. 

He  was  present  when  the  verdict  was  returned  into  court.  ! 
xu.  White,  87  An.  173. 

He  was  present  when  the  jury  was  impaneled. 

The  case  was  tried  in  a  day;  there  was  not  any  adjournment 
iiig  the  trial ;  unless  the  absence  is  shown,  the  defendant  mm 
coiiBidered  present  when  the  verdict  was  returned  into  court.  ! 
vs.  Victor  Price,  37  An.  216. 

IV. 

The  last  ground  is  directed  against  the  form  of  the  verdict. 

The  defendant  presents  that  he  is  aggrieved  in  that  the  v« 
read  ^^ guilty  as  charged  in  both  accounts,"  and  that  an  inco 
entr>'  was  made  in  the  minutes  of  '^guilty  as  charged  on  both  cou 

This  does  not  vitiate  the  verdict.  It  escaped  attention  at  the  1 
some  time  after  the  entry  had  been  made  in  the  minutes ;  after 
teuee  sind  after  the  judgment  had  been  signed,  a  motion  was  ma 
correct  the  minutes  and  refused. 

The  verdict  might  have  been  delivered  orally.  It  was  idem  ao 
and  not  a  material  error.  State  vs.  Florey,  5  An.  429 ;  State  vs. 
32  An.  854;  State  vs.  Smith,  33  An.  1414. 

Judgment  aflflrmed. 


No.  10,640. 
State  of  Louisiana  vs.  Fred.  Bellow. 

1'liM  Tts*f'  of  wine  in  iiiodonito  quantity  at  a  meal  will  not  /*^r  a^  vitJEitv.-  the  flnc 
tiif  jury,  when  not  attended  by  circumstances  of  uiir^t'oniluet  iind  it 
^Ikown  that  any  member  was  under  the  influence  of  an  IntoxieaEJng  Uquv 

^O|iiiration  of  a  juror  from  his  fellows  a  moment  to  wash  hij*  hnnils  Lp  om* 
jury  rooms,  the  door  to  which  was  open  in  the  court  room,  lu  view  pI  tho 
411  charge,  is  not  cause  for  a  new  trial. 
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^|«te  0f  Lioulctiana  t»,  B fallow. 


EAL  from  the  Criminal  Diitrict  Court  for  the  Pariah  of  Orleans 
faiT,  J, 


\ef  H,  Rogersj  Attorney  General,  for  the  State,  AppeUee^  cited: 
584. 


»  P.  Paquel  and  Pitul  CI  Lag^elle  for  Defendant  and  Appellant : 

iiPiiL*  w  Untf  |>i*rntiiiH  nre  rUiirgMl  wJtli  the  nrfiiic  of  mpt',  stdti-mefitH  n*iuU*  to 

I  |inrtJc*J  hy  ihe  pro^t'outlng  witiic^«»,  twfj  Imhu-h  iifU-r  tlit!  criiiiMilsaion  of 
iilN»gtMl  f>(fi>u*-t«,  ihxit  the  uccuslhI  whs  tin;  pnrty  who  ctmimlttPtl  tlw  niU^i^etl 
in'i%  i^  imiUmJi^siblf  ligtiinfit  the  uoeusud  to  provf;  hii*  JtlfiitS£j%  Htdte  tsi, 
t'TiMm,  itH  Atl.  Bill. 

ifM  tn  iMiplIiil  r-u^t^j*  iirf*  Hot  i>(.*rtiiitti.»d  to  luivt*  wlitr."  hnm^ht  to  ttirni  jii  n 
fjitUn  riintitialritf  twn  x^iJUitih,  I'itlirr  fur  their  iiii-nlH  or  otherwL^u,  i^ithf.iiit 
tilrr  «f  comt.  Stutt'  Vft,  llriiiit'tto»  in  An.  4»;  ^tute  \».  lH'mtire»tt%  41  Ati.  Ij;l ; 
\*\^,  HftttiBwiinl^  41  AiIk  tt-t, 

in-  fri  rapitiil  t'!i9<*fi  til't'  not  mI1owc*<1  (o  sopilmte;  iimj  in  l|ju  t'jiae  nf  n  imovk'- 
i>f  «4t-iipitul  iiltt;'jit'i%  ami  whert"  It  unpfurs  Jurors  hiive  Jn^'h  pi-rmlttcfrl  Ut 
irHti%lhi-Tcnri!**-*i5  n  prcftii  nipt  Jon  of  umitiP.^  inflm^oci',  utiilI  n  new  triul  wfll  1m> 
ai^l,  Mall*  x«,  Kviifi^i,  21  An.  fi3li  f*titti*  vh.  Fntiik,  2fi  An*  iU;  Mute  vj*, 
i»«|jy,  .rj  An,  tW^;  Kii*»b.  Tr.  Di^jest  i»f  T.n,,  p,  2%.  pur.  H,  iiud  iintlioritti*H  tiirr** 

upluil  euM-w  Jurcin*  sir**  uot  ptir*iitt<Ml  to  SHrpHri4tf%  i-v«n  if  they  have*  Hi^rctMl 

II  Ii*Dlr  TtmUi-*l*  whore  it  Is  shown  tliat  thr  separation  twik  pliuc*  i1uriii(,f  thu 
XHOf  thr  ennii.  Jiud  lH*fort'  tlipy  hucl  rleUverea  their  Vfrdict  in  otH^netiurl  m 
Mi'Mt*i»  u(  tbi*  aeeufred,    '^tiit**  vi*,  ll(*rnftby» 'fj  An,  1208, 

r  this  pnuiae  lots*  been  Hulmilltivl  to  the  jiiry^  if  a  !*€^piiraLJ(»n  tukeM  p1af*e^  and 
I  If  the  juror  who  h;u!»  bei'n  pertnhti^d  to  piepiirate  l«  Mreompitnteil  hy  ji 
ill,  Hiirtl  .<epanithm  wUl  vitiate  llitdr  verdlet.  Knnh.  i'i\  Dig,  of  l/.i,.  p,  !i"H» 
r+andtV,  jnd  antUfOllles  thert?  i]untrd. 


opinion  of  the  court  was  delivered  by 

AVXj  J.    The  agcused  was  charged  with  having  committed  a 


was  found  guilty  of  assault  with  intent  to  commit  rape,  aud 
iced  to  two  years'  im prison m eat  at  hard  labor, 
n  the  verdict  and  eentence  he  appeals. 
appeal  reBts  on  the  overruling  of  a  motion  for  a  new  trial. 
groiuide  are  t  The  misconduct  of  the  jury  in  that,  without  an 
of  court,  they  were  permitted  to  have  wine  brought  to  them 
h  quantity  as  to  have  occasioned  misbehavior  j  alflo,  that  they 
;ted  after  the  judge's  charge  and  before  returning  into  court 
heir  verdict. 
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State  of  Louisiana  vs.  iJellow. 


To  sustain  the  grounds  of  the  motion  a  number  of  witnesses 
exaniined  at  the  instance  of  defendant;  none  on  the  part  ( 
State. 

The  record  discloses  that  one  of  the  jurors  wrote  an  order  fc 
gallons  of  wine,  which  he  handed  to  the  deputy  sheriff  in  chai 
the  jury. 

The  wine  was  provided.     At  dinner  it  was   served   by   an 
deputy,  in  about  equal  quantity  to  each  juror,  except  one,  -whc 
not  drink.     Two  of  the  deputies  also  drank  of  the  wine.     The 
quantity  used  was  about  one  gallon. 

The  remainder  was  taken  away  after  the  dinner  by  one  o 
deputies. 

The  jury  did  not  have  any  wine  before  or  after  the  meal. 

An  attempt  was  made  to  prove  that  one  of  the  jurors  wj 
sober  in  the  room  of  deliberation.     This  failed. 

Three  witnesses  for  the  defendant  testify,  in  positive  terms,  tl 
was  imt  under  the  influence  of  liquor. 

Two  others,  of  his  witnesses,  testify  that  the  juror  was  ill,  o 
an  ajjpearance  of  illness;  and  one  of  the  two  adds,  that  he  di 
have  an  entirely  sober  look  about  him. 

Theie  witnesses,  at  the  time,  were  not  near  this  juror;  they  d 
Hpeak  to  him. 

The  three  other  witnesses  were  the  deputy  sheriffs  in  chai 
the  jurj'.  They  were  with  him  and  unhesitatingly  assert  tl 
wai  sober. 

Tht*  trial  judge,  in  overruling  the  motion  for  a  new  trial, 
*  ^  that  he  is  informed  that  it  has  been  for  years  past  the  ha 
allow  juroi*s  to  have  claret  for  their  dinner.'* 

Thtj  wine  should  not  have  been  sent  to  the  jury  without  a  s 
order  from  the  presiding  judge. 

As  it  was  not  the  cause  of  any  misconduct  on  the  part  of  the 
the  verdict  will  not  be  annulled. 

It  would  be  decidedly  preferable  if,  while  jurors  are  enti 
with  the  consideration  of  questions  involving  the  life  and  libert 
ff?llo\\  being,  nothing  but  necessary  food  were  provided. 

At  any  rate,  if  intoxicating  liquors  are  deemed  necessarv'. 
should  he  procured  only  on  the  judge's  order. 

AVe  will  avail  ourselves  of  this  opportunity  to  state  that  we  a 
strictly  to  the  cases  of  the  State  vs.  Broussard,  24  An,  83,  and 
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nar^Btef  41  Ad<  418^  on  the  gubject,  and  that  in  a  isiuie  at  alt 
otw  concloBionB  would  be  the  Bame  as  that  airived  at  in  those 


lext  ground  of  the  motion  for  a  new  trial  is  not  anpportad  bj^ 

alleged  that  one  of  the  jurors  was  permitted  to  separate  from 

eBiimony  shows  that  one  of  the  nnmbor  at  one  time  while  the 

13  being  conducted  by  depotiea  from  one  apartment  to  another 

ittJe  hIow  in  following*     The  deputy  who  was  following  in  the 

ged  him  on.     This  can  not  give  rise  to  serious  complaint. 

lotber  time,  while  the  members  of  the  jury  were  standing  on 

leiy  projecting  in  the  court  room,  one  of  the  jurors  stepped 

e  of  tne  jury  rooms  and  washed  his  hands. 

>hTee  deputies  in  charge  of  the  jury  testify  that  he  was  followed 

of  tbetr  number,  and  in  a  few  minutes  returned. 

e  is  conflicting  testimony  aa  to  the  immediate  presence  of  tho 

in  the  room.     It  is  unimportant ^  for  if  the  juror  was  absent 

it  was  only  for  a  moment,  within  view  of  the  officer*     Stat^e 

inson,  30  An.  921 ;  8tate  yg.  Kennedy,  8  H.  590. 

motion  for  a  new  trial  was  legally  denied. 

meat  atfirmed. 


No.  10,634. 

rATK  EX  BEL.  T.  NOBES  ET  AL.  VS.  JUDGES  OF  CoURT  OF 

Appeals  of  the  Thihd  CmcviT. 

MUinul  H  t>i.%  mhU"  for  %lm  ut  prnpcrty  w<irth  nir»n*  thHti  fi^fJ^V  wftli  n  vJt'W  |rj 

i*ct   It  t*i   tlir   piiVfJiL-nt  tit  ii  miiiij   t'.vci'rUini^  fU^iUlt*  hu*!  foi- it**  iJiirpt»!*t^  tho 

Hry  of  ibe  tui^  tn  tin*  prf.jKn'ty, 

till  cu  n  jtifli^mrrit  in  ^iwh   w  lui^v  i-hu  iKily  tin  lu  rt^^cfinrnlsi*  ItUc  ti*  lli«' 

iTnlilpf*!  lilt*  prnptnty  in  **itlic^r  of  tUf  HslltuaiKi*. 

JiriiitMir  wtHjJiit  ti(ljiM!iciitr  uptMi  a  mitttvr  in  (U«ipii|e  of  h  vuhu*  i»xc't**''OltTij^ 

irt  *tt  Aptirtit!*  W]i>  ili^ht  in  n^fu^iri^  U*  tiiko  jiii  iHidiLittrvii  ou  tliu  ytriMUHl  iLnt 
li  unnr  rnttnHf^  m*iterift  iivm'  tlu'  rtJTitroViL*i'?*y. 
**<  iUti'f,  III  it  lie  to  thi*in. 

LICATION  for  Matidanm9. 


I  42 


Fo$ttr  and  IF.  /*  Btirk^  for  the  Relators, 
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SUPREME  COURT  OP  LOUISIANA. 


state  of  Louisiana  vs.  Anderson. 


^rhe  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  application  for  mandamus  to 
the  respondent  judges  to  take  jurisdiction  of,  and  determine 
merits,  a  case  which  they   have   declined   thuB  to   decide, 
pi'oand  that  they  have  no  jurisdiction  over  it,  ratioin^  materia^ 

The  suit  which  the  relators  have  brought,  and  which  the 
Court  dismissed,  has  for  its  object  to  annul  a  tax  Bale  of  a 
plantation  under  which  the  defendants  hold,  in  order  to  aub 
property  to  the  payment  of  a  large  sum  due  relators,  said  to 
cured  by  vendor's  privilege  and  special  mortgage  thereon. 

The  tax  sale  was  for  $180;  the  amount  of  the  claim  said  to 
guaranteed,  and  the  value  of  the  property,  are  far  in  excess, 
ately,  of  $10,000. 

The  purpose  of  the  suit  is  clearly  to  have  the  court  to  dech 
the  property,  which  exceeds  $10,000  in  value,  still  belongs 
succession  of  one  Hayes,  becmise  the  tax  sale  thereof  to  the  t 
ants  in  the  suit  is  a  nullity,  for  the  many  reasons  alleged. 

The  consequence  of  a  judgment  in  that  case  would  be  to  re 
title  to  the  property,  either  in  the  succession  or  in  the  defend 

The  price,  $180,  for  which  the  property  waw  yold  at  the  ti 
is  no  more  a  factor  in  the  question  of  jurisdiction  t  han  the  i 
of  any  consideration  would  be  if  the  property  had  been  the  o' 
a  gratuitous  donation.  It  would  be  an  easy  way  of  securing  p 
from  just  creditors. 

The  matter  in  dispute  is  the  title  of  the  property,  which  i; 
more  than  $10,000,  and  the  claims  to  which  it  is  expected  to 
it,  amount  to  more  than  that  sum. 

It  is  clear  that  the  judges  of  the  Court  of  Appeals  have  rui 
rt>ctly  in  holding  that  they  have  no  jurisdiction  over  the  contr 
rnUone  materice. 

It  is  therefore  ordered  and  decreed  that  the  applicatioi 
mandamus  be  refused  at  the  cost  of  relators. 

Jlr.  Justice  Breaux  recuses  himself,  having  been  of  counsel 


No.  10,607. 
The  State  of  Louisiana  vs.  Adam  Ander^son. 

An  acc'uscd  has  a  riKl>t  to  have  tt*HtiiiK»ny  n'dufcd  to  writiiij<.  In  eM"<'ptmi 
to  i>Mtal)liKh  material  facts  toufli I n^  which  their  ex iatj^  »  (Ltfff'n'tH-^  o1 
!)ct\v«'eii  the  jud^e  ami  himself,  which  would  ha'vt*  difielrt^^eit  ii  v^m 
lhiii}<s  favorable  to  the  accused  and  assisted  hiui  iu  hi^  effiJi-fs  fitr  »n  i 
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I  r.vrf|jtNin>  tiiki*tj  In  tht'  ri'fiisiil  otf  tin*  trlnl  Judi^e  to  eau^e  sut^h  lf*iflinictiiy 
ii'tiikcti  down.  I'liii  not  be  s^iis^Uln^c!  wben  it  iloe?*  imt  Mii^Vk  tlw  nutnvv  iiiiil 
h^tiiiier  of  ilie  tt^slhiiuiiy ;  that  thcr'4^  I'jclpitril  a  ililTi'n^tiL'plirtwe^i'n  Uieui't'nMi<d 
Ithc  jiidjfe;  tlifit  tli<^  te»itJnniE:ky  w^as  llir^aJly  adnilttiMl  mid  w:ih  Instintrh'nt 
<iT%i*  Its  M  ftttindiLtlnt}  fc*r  the  hit  roil  net  )on  i«f  pitJid  of  Vfdtiiitjiry  drH-Inra 
IS,  HnVl  t)iii(^  tiiid  till'  tet>tlni<>Dy  |ji>t<ii  wi'itU'U  iliiv^n.  It  wimiIiI  Iinvi-  r^liovi  n 
t  tiu^dt'tduniCiiOim  tnij^lit  not  liuvc  hefm  Tt'rrhinl,  and  tlml,  Uy  il^  titit  Iw'mik 
Kt}iketi.  the  ti('i'iv<4(<d  htm  rtviiitain^'d  rt*ul  hiiuiy* 

fjll  in  ;iiir?*t,  lm»ed  n*l  iJie  iuHUlUtdeiiej  id  thrd4'?*oi'i|ilt*tnt*r  jmrt  ui  tUvi£knn\<!* 
'Kt^d  to  liHVe  liiH-ti  i^trdrn,  Hi  atJ  Ifif^irnfMil  luti  Un'  l^irrM-tiy,  I'^triii^^^  inn  ljit4>,  nftt^r 
il  ruid  *t*iivu"tkm,  Kvi*n  if  the  de-^criptlnn  wiis  deftHdlve  it  wniitil  jjr  an 
sun  tn  ijUHiiU  tlie  otitirt*  iTirunnnlltm,  h  hi:!i-t*  it  etintuiii^  ;iiiotbr'r  ntntd  muut, 
f Tiptlvi'  r>f  ntiMT  *d>iecd>  mdd  t*j  hmi*  IjCfjii  i*tnh''n. 
(t  rxci'ptinn  f^t  the  itvfrndiriK  id  u  iiiotitni  tn  strirstt  (is  u  s+tiiirrrtulty. 

*EAL  from  the  Thirteenth  Dietriot  Court  for  the  Parish  of  St. 
Ltindry,     Leun^t,  J. 


tier  H.  Roger 8 f  Attorney  General,  for  the  State,  Appellee. 


P.  Vettzie  and  Chun.  DuRoif  for  Defendant  and  Appellant. 


5  opinion  of  the  court  wa»  deliA-'ored  by 

muuEX^  Ci  J,  Anderson  appeals  from  a  judgment  sentencing 
0  hard  labor  for  eighteen  months,  on  a  conviction  for  larceny. 
;  record  contains  a  bill  of  exception  to  the  refusal  of  the  trial 
to  have  certain  testimony  reduced  to  writing^  a  motion  in 
;  and  an  other  bill,  to  the  overruling  of  such  motion^ 

I. 

'  flrHt  bill  recites,  **  that,  on  the  tiial  of  this  prosecution,  on  it** 
a,  the  State  was  proceeding  to  offer  evidence  to  lay  the  basis 
le  Introduction  in  evidence  of  voluntary  declaratious  of  the 
ed,  when  the  accused  aBked  the  court  to  reduce  the  said  evi- 
'  io  lay  a  basis  to  writing^  inasmuch  as  tKis  was  a  question  of 
ed  law  and  facts,  reviewable  by  the  Supreme  Court,  and 
inch  as  the  accused  wished  to  have  the  question  reviewed  by 
upreme  Court,  which  could  only  he  done  by  writing  down  said 
Qce  to  lay  a  basia  for  the  introduction  of  voluntary  declara- 
:  but  the  court  refused  to  reduce  the  same  to  writings  and  pro- 
d  and  admitted  the  said  declarations  of  accused.  To  which 
r,-*  etc. 
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Stale  of  I^uf«Uiiii  v^*  Aiidprsoti, 


la  support  of  this  position  the  deciBion  in  State  vs.  Seilej,  i 
143,  is  invoked. 

The  right  of  the  acouBed  to  have  testimony  reduced  to  writ 
eKceptioaal  cases  waa  there,  it  is  true,  recognized ;  but,  for  tfc 
purpoae  of  eBtablishing  material  facts,  in  cases  in  which  a  difft 
of  opinion  as  to  stieh  facts  exiits  between  judge  and  accueed,  i 
which,  had  the  testiniony  been  thnfi  reduced^  it  would  have  dia 
a  state  of  facta  favorable  to  the  accused,  and  aseiated  him 
efforts  for  an  aeqoittal. 

In  the  present  instance  the  bill  does  not  show,  as  it  ougl 
nature  and  substance  of  the  testimony,  whether  there  exist* 
difference  betw^een  judge  and  aeetiaed  or  counsel ;  that  it  w*as  iU 
received  and  ia  insufficient  to  serve  as  a  foundation,  and  tha 
the  teatlmony  been  thus  taken  down,  it  would  have  shown  th, 
voluntary  declarations  should  not  have  been  received,  and  th 
its  not  being  so  reduced  to  writing,  accused  baa  sustained  gi*ej 
irreparable  injury. 

The  bill  can  nott  therefore,  be  considered  well  founded. 


II. 

The  motion  in  arrest  of  judgment  chargea  *'  that  the  indic 
against  him  (accused)  is  insufficient,  defective  and  null  in  this 
it  does  not  describe  all  ihe  goods  alleged  to  have  been  stolei 
legal  certainty;  that  part  of  the  count  charging  the  stealing 
other  things  of  the  goods  and  chattels  of  Joseph  Landry/  b 
component  part  of  the  charge,  is  too  vague  and  indefinite j"^'  * 
and  does  not  enable  ^*the  defendant,  in  caae  of  acquittal  or  c 
tion,  to  plead  the  same  to  a  subsequent  indictment  relating 
same  property*^' 

If  the  information  was  defective  In  not  specially  describii 
**other  things/^  the  accused  should  have  demanded  before  tria 
of  particulars,  or  objected  to  the  admigslon  of  proof  when  < 
during  trial,  to  show  what  those  '^ other  things'"  conaiated  in. 

After  taking  the  chances  of  a  trial  without  any  complaint  c 
score,  his  attack  comes  too  late.  Even  if  he  w^ere  in  time,  it  i 
than  questionable  whether  the  objection  could  prevail  agai 
information  which  contains  a  sufficient  description  of  other 
and  effects  alleged  to  have  been  stolen*     37  An.  S3G. 
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in, 

I  bm  of  exception  taken  to  the  overruling  of  the  motion  in 
;  18  a  re  dun  dance.  The  decree  denying  the  motion  is  of  record* 
tt  exception  are  deeigned  to  put  of  record  matters  which,  with- 
lem^  wonid  not  appear.  Considering  that  the  motion  in  arreit 
roperly  set  aside,  it  is  an  necessary  to  notice  this  bill  further, 
gment  afiSxmed- 


No.  10,576. 

Wilson    Sewikg    Machinb    Company    vs.    The    Southern 
Express  Company. 

ilciibit'  I'attoppe]  tirld4'«  when  one  purty  to  uq  uetiun  hasi,  liy  bis  faulty  and 
rili^ent  conduct,  ln<liu't!d  hie  Rdvorsary,  from  whom  he  {.'IijiItdh  a  loss,  to  pmli 
le  apt.  or  A^t^^  whk'b,  Imt  for  said  fuuit  ;ind  nti^Ugvnce.he  wotild  hifve  done, 
[  whkli,  if  dope,  migbt  hftve  prevented  tbc  loss, 

*EAL  from  the  Ciyil  District  Court  for  the  Parish  of  OrleauB. 


!  ^Armstrong  for  Plaintiff  and  Appellant: 

>i%8B  eoinpanlesi  urn  i^oitunon  oirrlern.  EIutcbiDSQii  on  Ourrieri^«  £;i'<t,  6N;  Tied* 
1  on  Carriers,  8etfl.  17, 64 ;  Atidurson't  Dtetlonary  of  Lnw,  I'drft.  "  Expreu^  Cur- 
».**    So.  Ex*  Co*  vs.  Ckjok,  11  Ala.  47B. 

irtJ*  take  ^udictal  tiotlry  tunt  i*Tppi.'»B  i^oiiipiiiites  arfe  comtnoit  earricj^. 
Uf,  Fargo  Jl  Co,  va.  Cook,  16  Am,  mid  Kngr,  Ry.  Ctt«eii,  7l. 

jpulatlon  ur  coudfiioD  In  n  bill  of  bitlJug,  or  expntss  eompuny^a  roeulpt, 
porcing  |o  (."xcTtipt  tt  tor  tod«es  rcmiltliig  from  Its  tii.^gligeiicc.%  or  tbtit  of  ltd 
fmtti^,  i9  voML  Duteblnnun  on  Carriers*  .%ic«.  4a  to  U,  24S,  2D<>,  *i;^7,  If^O  Ui  268: 
>.  Mat.  I»i«.  Co.  va,  N,  <>.,  J.  A  G,  N.  n.  R,  Co,,  U(i  An,  ,4*i2;  Betj©  v*i.  T,  A  P.  Ry. 
»7  An.  4ii»;  C.  C,  2764;  Pbnnvlji  Int*.  Co,  va,  Triinj*.  Co.,  117  V,  B.  &.  (7.  333 ;  B.  B. 
vfi,  LorkwfK>d,  17  WaKiJfj7;  Liverpool  Bteani  Co.  vs.  Thee  nix  Ins,  Co.,  129  U. 
,  C  I8S,  rt  i*v.;  It  E.  Co.  v»,  Ifjik'r  ft  Co.,  B  Am.  luid  Eng.  Ry.  Ciisue,  &7;  NIcho- 
frH«  K.  It*  Co.»  9  Am.  and  En{f.  Ry.  Caacii»  lON^  Holsapple  vs.  K.  E.  Co.j  H  Am. 
Rng.  Uy,  0iist<4,  4^7;  ^nittoti  on  Cburter  Purtleis  aisd  Bills  of  Lading,  pp* 
tiid  1^, 

ke^tlpuliition  or  condition,  pUJ-portlug  to  limit  its  liability,  in  any  events  to 
in.  void,  vivere  the  property  Is  lont  rUrcjugb  iU  negligenee,  or  tbnt  of  iU 
All  Is;  iintj  iu  eauies  of  eoh  version,  Lnwion  on  OarHoi-^i^*  Hoea.  'Jl,  i\S,  96^ 
inn  v».  Ulnsiuore,  m  S,  y,  iiG ;  56  X.  T,  im;  76  N,  Y. ;  Unnevt-hr  vs.  S*  .^.  Hin- 
,  [  Fed.  R<ti-6'i7;  LoekwiJOd  vs.  Ry,  Go-,  17  Wiii.  537;  Hnteli'mson  on  Carriera, 
I.  2*s»  2S0»  35e,  'JfiO  to  26H .  WcAtoott  vs,  Fargo,  61  N  Y,  Wi ;  McFaclden  vs.  Ry. 
1 1*.  W,  Rep*  6ai :  The  Montana,  IT  Ftd*  Rep*  WB. 

m 
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i.  A  liku  Blipnlntltm  orcunilltkiu,  tlmt  tlie  enmpaDj  sball  be  llahJe,  In  ii< 
fur  U>iH«  or  fliiiuUKts  uiili.*»»  eluliti  ihtfti-nT  hv  prvsv^nim^  within  thirty 
voUh  wJMsre  till*  lofls  wafl  crAnseJ  Tiy  ih*^  rn*Klljrenve  of  tU^?  eitprefls  cunif 
[tK*i5rvnnt«,  Weftt<?ott  VH.  Farg<i,  fit  N.  Y»  !Wia^  fl  teq.;  Liii^soii  ot)  f-rttili 
ise,  porter  V8,  80.  Ex.  Co,,  i  fe.  C.  |«5;  Browne  o»  CarriiT3,  p.  l«;  'i  J 
l.'njuF.  Entv  of  I^w^  p.  9i^. 

A.  "  ]>oi<^»  11  riil  dtimiLier^'/' tis  found  In  it  carrier's  t'cef=>lpt  or  l>U1  ot  lacltng,  <| 
[uc-hnle*  loms  fir  dansit^c  from  iiGglJK^-rioc,  cxecpt  in  thoito  couiitrlc5Ji  ui 
whore  tlmttatlnns  art*  pern]itlc*d»  liud  then  Ihe  Ltinitiktion  a»  10  los^  m- 
from  TH"iyrMe*?iiei'  niii-4t  bu  expr*?H».  WcatroU  vs.  F*ir|j;*»,  81  K.  T*  &ijl,  s&Jt, 
r».  B.  R,  <-(!.»  4  K»*j-i'»  (N,  \\)  ION;  GtiMlaitniu  rtii.  lluinbarg,  f^e.i  P*  t-o*, 
21-t;  Bc^TJii  ^».  II*  K.  tU*»7  An.  *m. 

*i.  Xoti-dp|lv»'i%  iniedplivt'i-jMinr  any  nthor  Hpi*c"Sc»B  of  ef>n version,  la  tncludi 
U^nuH '■'■  lnH»  ar  ilurmiiMU  "  found  in  d<:'rt?nd«nt'H  pxpri't^s  receipt.  C*invi 
not  "  lona  or  duionifr'/'  UtiichlOHoo  *m  riirrlortt,  i^p*'?,  a44,  ;'ft«i,  42*^ :  fjiii 
CuTfJei**  t^iH-\  1W6;  Biimoe  on  I^iiw  *>f  Oiirrii-ra,  p.  IH ;  IHtJi*  v^.  R*  II*  Cu 
WSI;  Wt^wtt^oti  v^.  FtiVifti,  lU  N\  Y.  rif»,i;  AtidrrNon'p  IHrtionfiry  of  Iaw,  i-rr^ 
verHion:'*  i\ivhvgum  vs*  Wlllirtdj,  nt*H\  im;  BJfchop  on  »*Xim  rnniiuo 

X  The  Idw  mUnlts  no  I'xcuMo  for  ml*<ltT|tv(?ry;  or  lullunj  10  dollvor  (oonv 
4«x<ii'pt  tliM  frtult  of  the  fthlppiir.  Kurtimn  y«.  E3'.  IVn  rK,  Y*),^'1  A,,  hti 
^ipL'*,  ;i««>;  Wilson  fi.  M.  Co*  v».  lly.  Oix  (Mo.),  ti  A.  niid  K.  Ry.  rnse»,5» 
fffk,  fitit.,  ky.  va-  nihit^w*  II  ( Ark* )♦  IK  A*  and  K,  Ity,  I'iidt^tt,  r»Jtli, 

8.  f'onstmetlon  of  eltiust**'  In  bills  of  Uhdln^  wnd  ciirrier^ss  receipts  i**  con 
frrenttm.  lUitclxinmnr  on  Ciirrl('r»,  J^tir***  ^76*  ^JTS,  27il;  Mr-imell  v«.  R5 
|»iUou.  fla^  .'i-  Ihrnk  *>f  K>s  vs*  Adnnm  Ex*  Co,.  Jd  r*  §^.  174;  Osir^u^rw"  run 
^tn,  p.  ]TI:  Fr*m*'U  vh,  U*  li,  Co*,  4  Ri'yf^'*  (^^  V,>  KM. 

^*  Tti**ro  cHtj  be  no  i'!*t.oppt^l  m  p^in,  ivhert*  thi*  pMrly  pittftdinif  tlie  f««topp4 
or,  uiuli'r  till  ihv  clrtMinisfiinr**!**  oti^ht  to  liH\'t*  known  tht*  tACt»  npon  wl 
i^Moppfl  iH  foutiik'd.  Hit!^fv|nH'  on  FnNippi^t,  Stb  Kd*  WT,  575^  ffitj:  Wnlt'** 
und  Pfff'neesi.  Vol,  t>.  «si*f*yi  efCi,  707;  Li*rtlbf*r  Mnnnf^j  lintik  vs.  Morwn 
SI,  S.  V.  iri;  Stt'dl  TS.  ?inu'ltl*m  Co.,  HMJ  U*  H.  t*,  (.*  ir^!;  Ktnul:  va.  \  h.  C,  J 
1%  a  fci.  C.  »2fi;  H»Hii*hnw  TH.  Kif*fndl,  l^  VVhI.  aVi* 

KK  Tbt'  t*r^HtTlptk*n  of  tbn  InfitHol  i-uusi-  of  tunUm  in  tvn  y»/»rs,    C  C,  Art* 

11.  Thr«  tii**iirtorft  of  dHn»iiig<?^  f*^t*  fo**JS  or  rui:iv«»rsion  ttf  h  lU'hf^  hy  C^TTlrr'*  or 
d«*fuuU,  [n  primti  ftii^e  thr  uinonnt  of  thi!  drbt  and  thr?  iuterrii^t  thi^^rt^^n. 
rttit  vs.  Fstriio,  fil  X,  V*  fHil,  r^  w^*h*  J>dlt  ItH  vs.  Ffy.  Co.^  hi  A.  and  K,  r?y,  l^a 
ttott^s,  p.  2i^i:  Sutherlund  im  Duniii^rj^j  Vol.  J,  p.  ^^8;  Minindn  va*  Ciry 
LiL  741;  Liviuidiiitt  Vji,  UmvIs,  4  An.  »iMi  4;  OrMWford  vs,  Uuiik,  1  N^  S. 
Collins  vs,  Amlri'Ws.fi  N*  R  U»,  l*ollw  Jnry  v«,  1 1 11  Ultima,  N,  8,  .rj»,  aj?*!; 
Va*  JohnHitin*  7  An.  *ifiH;  KftiJ^rwk^k  on  Muitswri'  of  nnnmi^i*^,  %oL  1,  p.  t^Wi 
vs.  Rt?*."d.  ?J  Aji.  (IMfi;  Art.  C*  C.  27f^^  jy^ft,  ?f*^. 


Leoi%  d'  Blair  for  D&rendant  and  Appellee : 

An  i?fltoppi!j  in  iKiifj  or  ei|Ull(ibTe  estoppid  oecniriK  when  11  piirty  to  tin  nrt 
by  hia  stati>mHTi(n  or  rotMhirt,  IndurtMl  th«  0I  hrr  piiriy  to  *lo  nouir  Hf"* 
othftwlao  wonid  nf»t  bnvi*  Imcn  (kifi*s  or  to  omit  to  do  «omi'  iwt  or  nt't 
iw  would  hiiVi^  itoti<9,  luid  by  iijtmni*  of  whieb  lie  hits  hettn  fn|it3*t<ii 
Action  and  lk»f »tn *'»*»*  pp.  «H1,  6wr,  r.S5,  ftfti;  Con.  Ikink  vs.  Iti^iik  of  Coui., 
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iirer'*'    Kauk   y^,  Hor^nn,  111  l\f*.  96;  Sv^aiinns  V'^.  Hic^.  sw)  N^,  W.  Ri^juvrtrr 

'stiTKiliithm  hi  tlif  ii^eclpta*nr  t-nDimcts  *»r  ^hiiiiiiciitt  T'r'i(uirin(i  pUiJnii*  f*»i' 
t  cir  tluiimtfe  tlit^rvuiKk'^r  ti)  be  piH'wtmti'U  wltliiji  thirty  rJii^s*  lij  T^illd,  aiiitl  t& 
i1  Ui  jiliiintifr'9  I'rtHi*.  E^prtSfr  Co.  v^,  riiJdwutK  21  VV«iL  *iiH,  '^i  Am.  iu»<1  Knti. 
Camtii,  l>>  %¥u  uiitv:  Wln-i'k'r*!?  Mndr-ns  Lji*»  uf  CurrU^r!**  |i.  TiX 
I  ri?i'*Mpt*or  I'oiitmrt,  utji]i*r  uhleh  tlu^  fltint  puuknge  rif  tinti.***  wu*  slHpxJiM 
ti*iin*tl  ;i  thiiHuUoii  of  lUibiUiy  i*j  ffif^  in  eu*tc  no  otUer  vtilut-  whm  wtitted*  A^ 
rfitusilinn  WH&  pliit't^rl  oti  tlic  noti>^  Itytlii*  i«lir|ip^r,  ttii^  j4tipttlath;»a  liiriLtj'  tlo' 
>unt  of  ripcovery  in  amy  i-vii-nt  to  VHh  Hurt  yk  Miillroiul  <?•>,,  MS  t**?^.  ^l; 
iI*t1II*%  t'lt\.  It  U.  VtK  Tfl,  8hf»rroiipl  8outln'm  K**pf>rter  'MK  liniTi'H  ts,  U,  K. 
,  LtT  MuiEi^.  lit;?,  Whet'ler'r*  Slodorn  Ldiw  of  CjirrliTH,  p-  l*j;i. 
fj"t'  WkLH  no  irilsd*=^Uvory  of  tht'  notion*  They  wc*n^  litinilril  to  tJi*.^  mHon^itijc 
tilmrr»l  ttn' iltm  to  whoTii  c'oiit*lK"*'d.  Tlioy  hiiil  Ijpeii  stent  iit  h(H^  pctr^onul 
tiirjit.  Tb**  (*ollf.*c'tlon  4»f  nki  note:*  wiih  not  a  piirt  of  tUi"  tJniJ  bu^bu^aa^  II  th<* 
1  fh«>s<^  tji  rr'pUfJbitt'  the?  tniUHurriioii,  It  tnnild  ilr»  i4o  U'iiHlit'r  Klrby  sl*eti**d 
thr  ume«  bitllvtLluaUy  or  ih  the  finii  niiine. 


I  DpiBioQ  of  the  court  was  delivered  by 

riTEE,  J.  The  statement  of  the  case  made  by  the  DtBtrict 
i  In  his  refteana  far  Judgment  is  ao  full  and  ho  perfectly  correct 
re  adopt  it. 

[nttfT  »ue8  the  defendant  for  damages  auffered  hy  the  non-de* 

of  three    packages   containing  promissory  notes^  %'alaed   nt 

.80,    to    the    eonsi^ee,  B*    B.    Kirby    &    Co.^  at   Little  Eock» 


^  evidence  proves  the  following  subBtantial  f aet« : 
October  1,  18S3*  the  plaintiff  delivered  to  the  Adams  Expreea 
mny  at  Chicago  a  package  of  promt BBory  notes  of  the  face 
of  I2M8.58,  addressed  and  to  be  delivered  to  S.  B>  Kirhy  &  Uo., 
^tle  Rock,  Arkansas.  Aroimd  the  package  and  enclosed  in  the 
i  envelope  (delivered  to  the  express  company  was  a  list  of  the 
and  a  receipt  to  be  signed  by  the  consignee.  Accompanying 
lackage  waa  also  a  letter  of  inBtmctions  addreased  to  the  ex- 
company  at  Little  Rock,  Arkansas.  It  instructed  the  com- 
Qpon  receipt  of  the  package,  to  deliver  it  to  S.  B,  Kirby  ^ 
vhen  they  had  compared  the  notes  with  the  list  in  the  receipt 
i^ed  the  receipt.  It  also  instructed  the  express  company  to 
n  the  receipt  given  by  Kirby  &  Co,  to  plaintiffs, 
»  expresa  company  received  the  package,  agreed  to  deliver  the 
for  a  charge  of  fifty  cents,  signed  the  usnaJ  receipt,  which  eon- 
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8ewlng  Machine  Co.  V8.  Express  Co. 


1 


tained  in  printed  letters  a  special  contract  limiting  their  liabiHt 
loss  or  damage,  unless  claim  therefor  be  made  within  thirty 
after  date  of  shipment  and  to  the  extent  only  of  $50,  unless  a  gri 
valuation  should  be  given  by  the  shipper  at  the  time  of  shipmen 

This  contract  inured  to  the  benefit  of  the  connecting  carrier. 

The  defendant,  the  Southern  Express  Company,  received 
package  from  the  Adams  Express  Company,  at  St.  Louis,  and  ea 
it  to  its  destination,  Little  Rock,  Arkansas.  It  was  received  b; 
express  agent  at  Little  Rock,  George  T.  McFadden,  on  Octoti 
1888. 

The  firm  of  S.  B.  Kirby  &  Co.  was  composed  of  Samuel  B.  I 
and  Logan  H.  Roots.     Kirby  was  the  managing  member  of  the 

The  agent  sent  the  package  to  the  firm  and  Eorby  declined  t^ 
ceive  it.  The  agent  then  carried  it  to  their  office  in  person 
Kirby  stated  that  the  Wilson  Sewing  Machine  Company  had  mi 
mistake  in  sending  the  package  to  S.  B.  Kirby  &  Co.,  and  tt 
should  have  been  sent  to  him  individually.  The  agent  answered 
the  package  was  sent  to  S.  B.  Kirby  &  Co. ;  that  they  were 
proper  parties  to  deliver  it  to,  and  that  his  receipt  waa  good.  Tl 
upon  Kirby  opened  the  package,  took  out  the  notes  and  list,  < 
pared  the  same  and  then  signed  the  receipt,  ^^S.  B.  Kirby. ^^ 

The  agent  then  placed  the  receipt  and  the  original  letter  oi 
structions  in  a  sealed  envelope  marked  **  Receipt  of  S.  B.  Kir 
Co.,"  and  addressed  it  to  the  Wilson  Sewing  Machine  Comp 
Chicago,  and  forwarded  the  same  on  October  4,  1883.  It  wai 
ceived  by  plaintiff  about  October  6,  1883. 

On  October  19,  1883,  plaintiff  delivered  another  package  of  n 
face  value  $2860.44,  addressed  to  S.  B.  Kirby  &  Co.,  with  a  like 
receipt  and  letter  of  instructions.  The  express  company  entered 
a  like  contract  with  the  exception  of  limiting  its  liability  to  the 
of  $60.  This  package  was  received  by  the  agent  of  the  Soul 
Express  Company  at  Little  Rock,  and  delivered  by  him  od  Oct 
24,  1883,  to  S.  B.  Kirby.  Kirby  and  the  agent  made  in  subst 
the  same  statements.  Kirby  signed  the  receipt,  "  S.  B.  Kirby/' 
the  receipt,  list  and  letter  of  instructions  were  in  like  manner 
to  the  plaintiffs  at  Chicago.  They  were  received  by  the  plaii 
about  October  26,  1883. 

On  December  10,  1883,  plaintiffs  delivered  to  the  Adams  Exj 
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my  anoiber  package  of  nofcee  addr^sBed  **S.  B.  Kirby  &  Co.,'* 

alne  $88.45,  and  they  were  delivered,  received  and  receipt 
and  rettirned  in  like  manner.  The  last  receipt  was  returned 
ber  16,  and  received  by  plaintiffs  about  December  20,  188E. 
le  notes  were  secured  by  pledge  on  sewing  mao bines  sold  to 
piers  thereof.  They  were  held  by  plaintiffs  an  collaterals  to 
an  indebtednefis  due  to  them.  They  were  sent  to  S.  B.  Kirby 
tor  collection » 

jtlQ  demanded  of  S.  B.  Kirby  &  Co,  the  return  of  the  notes. 
aaary  15,  1884,  S,  B,  Kirby  &  Oo,,  in  answer  to  the  demand, 
that  they  had  ever  received  the  notes  and  refused  to  return 


be  17th  day  of  October,  1884  ^  plaintiffs  obtained  Judgment  in 
lited  States  Circuit  Court  at  Little  Hock,  Ark.,  for  $3164.80 
t  B.  B,  Kirby  on  the  debt  due  for  which  the  notes  herein  men- 
were  given  as  collateral*  The  judgment  was  not  realised,  as 
was  then  insolvent. 

he  9th  of  July,  1885,  plaintiffB  sued  the  Adams  Express  Com- 
or  $10,000  damages^  sustained  by  the  Iosh  of  the  said  three 
pes  of  notes.  They  also  sned  S.  B,  Kirby  &  Co.  in  Chicago. 
b  suits  judgment  was  rendered  in  favor  of  defendant, 
he  I5th  day  of  June,  1885,  eighteen  months  after  the  delivery 
notes,  a  demand  for  their  return  or  value  thereof  was  made 
he  defendant,  the  Southern  Express  Company, 
kpril  2*^,  188ii,  this  suit  was  filed.  S,  B,  Kirby  is  now  insolvent, 
e  noteSf  under  the  laws  of  the  State  of  Arkansas^  were  pre- 
i  when  this  suit  was  filed. 

fndant  sets  out  aeveral  defences  arising  out  of  the  conditions 
Bed  in  it»  contract,  and  also  pleads  estoppel. 
estoppel,  w^bich  was  sustained  by  the  judge  a  grto,  appears  to 
e  so  clearly  well  founded  that  we  fljid  it  unnecessary  to  con- 
ny  other  defences. 

LT©  dealing  with  no  gross  raiscondnct  on  the  part  of  defendant, 
^ain  function  of  an  express  company  is  to  make  safe  carriage 
&g8  entrusted  to  it  to  their  destination,  and  there  to  make 
y  to  one  authorized  to  receive  it.  Here  the  express  com- 
agent  delivered  the  thing  at  the  proper  place,  and  into  the 
of  the  proper  person,  vi^:  at  the  office  of  S,  B.  Kirby  &  Go,, 
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into  the  hands  of  the  managing  partner  of  the  firm,  S.  B.  i 
The  only  error  committed  was  in  accepting  a  receipt  signed 
B.  Kirby  instead  of  S.  B.  Kirby  &  Co.  The  ag-ent  evidently  th 
I  hat  the  duty  of  the  express  company  was  fully  discharged  by 
proper  delivery,  and  if  the  receipt  taken  proved  the  fact  of  deli 
it  mattered  not  whether  S.  B.  Kirby,  who  was  authorized  to  re 
it,  signed  the  receipt  in  his  own  name  or  in  the  firm's  name. 

However  this  be,  he  immediately  com'plied  with  the  directioi 
tained  in  plaintiff's  letter  of  instructions  by  returning  to  plainti 
receipt  taken.  The  express  company  thus  informed  the  plj 
exactly  what  had  been  done.  If  the  plaintiff  was  dissatisfied 
the  manner  in  which  its  trust  had  been  executed,  its  duty  was 
immediately  to  disaflSrm  it,  and  to  notify  defendant.  No  sue] 
affirmance  was  made.  On  the  contrary,  plaintiff  shipped  a& 
package  with  similar  instructions,  which  were  executed  by  t 
and  returning  a  similar  receipt;  and  this  was  followed  by  a 
^consignment  executed  in  the  same  way. 

These  several  transactions  took  place  in  October  and  DsM 
1883.  It  is  admitted  that  the  receipts  returned  were  all  pro: 
received  by  plaintiff.  No  notice  of  disavowal  was  given  to  defe 
until  June,  1885.  Defendant  had  a  right,  concltisivcly,  to  pre 
that  its  action,  thus  fully  communicated  to  its  principal,  was  k 
by  the  latter.  The  only  excuse  of  plaintiff  is  the  pretence  t 
never  looked  at  the  receipts.  If  so,  this  was  gross  fault  and  i 
genee  on  its  part.  It  is  more  than  doubtful,  in  point  of  law,  wt 
it  can  be  heard  to  set  up  such  fault  as  a  ground  of  excusing  its 
dereliction  of  duty  to  defendant.  Bank  vs.  Morgan ,  117  U.  S 
and  numerous  authorities  there  cited. 

But  it  is  very  clear  that  it  had  full  knowledge  of  the  recei 
least  one  year  before  it  ever  made  any  complaint  to  the  m 
ompany.  Instead  of  disaffirming  these,  it  seems  to  have  ad 
Ihem,  and  actually  brought  suit  and  recovered  judgnient  agai 
B.  Kirby,  in  October,  1884;  and  yet  no  notice  of  any  claim  aj 
defendant  was  gfiven  until  eight  months  more  had  elapsed. 

If  plaintiff  had  promptly  notified  the  express  company  or  its  i 
sentatives  of  the  latter's  conduct  when  the  receipts  were  reti; 
there  is  little  doubt  that  the  defendant  could  have  protected 
against  loss  by  proper  proceedings  against  Kirby.     Even  if  the  i 
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ten  t^veo  iD  January,  1884,  when  the  letter  of  Hoote,  the  other 

jer  of  S.  B.  Kirby  &  Co*,  distinctly  informed  plaiotiff  that  the 
>t8  had  been  signed  by  B.  B,  Kirby  iiKlividually,  defendant 
^  stiU  have  found  means  of  protection.  It  was  a  coDditioii  prece- 
to  any  claim  a^inet  defendant  that  plaintiil  should  have  given 
notice  and  secured  to  defendant  the  opportunity  of  recourse 
St  Kirby.  As  wai  Baid  by  the  Supreme  Court  of  the  United 
^  in  an  analogous  eaae,  **  if  the  depositor  was  gnOty  of  negli- 
in  not  discovering  and  giving  notice  of  the  fraud  of  hifl  clerk, 
the  bank  was  thereby  prejudiced^  because  it  was  prevented 
taking  stepa«  by  the  arrest  of  the  ciiminal,  or  by  an  attachment 
I  property  or  other  form  of  proceeding!  to  compel  restitution. 
lot  necessai^  that  it  should  be  made  to  appear  by  evidence  that 
It  would  certainly  have  accrued  to  the  bank  from  an  attempt  to 
e  payment  from  the  criminaL  *  •  As  the  right  to  seek  and 
el  reatoration  from  the  person  committing  the  forgeries  was,  in 
f  a  valuable  one,  it  is  sufficient  if  It  appears  that  the  bauk^  by 
n  of  the  negligence  of  the  depositor,  was  prevented  from 
ptly,  and  it  may  be  effectually,  exercising  it^^^  Bank  vs.  Mor- 
117  U.  S.  108. 

^  foregoing  doctrine  is  fully  applicable  here  and  sanctions  the 
ilation  of  the  doctrine  of  estoppel,  sustained  by  universal  juris- 
rnce,  to  the  efifeet  that  an  equitable  estoppel  arises  when  a  party 
action  has,  by  his  faulty  and  negligent  conduct,  induced  his  ad- 
ry  either  to  do  or  to  admit  some  act  or  acts,  by  means  of  which 
«B  which  is  claimed  against  him  might  have  been  averted.  6 
ft  Action  and  Def.,  pp.  681,  688,665,  and  authoraties  there  cited* 
f  authorities  relied  on  by  plaintiff  to  the  effect  that  there  is  no 
fM*l  when  the  party  pleading  it  knew  or  ought  to  have  known 
cm  on  which  the  estoppel  is  faunded,  are  sound,  but  totally 
ticable.  The  vital  fact  upon  which  this  estoppel  is  founded, 
hich  the  defendant  did  not  know,  is  the  fact  that  plaintifT  dis- 
ed  the  receipt  t-aken  and  claimed  to  hold  defendant  responsible 
'OfT.  Plaintiff's  conduct  and  silence  authorised  defendant  to 
e  that  it»  action  was  approved,  and  induced  it  to  omit  taking 
stepe  to  avoid  the  loss  which  it  would  have  taken  but  for  plaiu- 
?ulpable  fault  and  neglect  in  failing  to  give  any  notice  of  its 
aint. 
Bfrnent  affirmed « 
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No.  10,450, 
Barbaha  Welleb  vs.  Jacob  Von  Hovkh. 

1.     UtKtor  Art,  ^M,  B.  0.  O.,  tho  fttlttir«  CiC  tbo  wrf(?  scparutcHl  fram  bed  »od  boinl 

lo  au4yji|it  iU«  tM>iriitiuttltj,  tiftljer  i*-xprt*»sly  or  tttcltlyt  wlUiln  Ibe  delay*  Unfrciiii 
ji  rest'  r  t  \n*il ,  t>p  t*  rntfs  i  i  po  n  t?  1  u  s  i  V  e  rand  i  ri'eiro044  bl  ».*  rtm  ti  ii  c  i  tit  Ion  the  reo  f ,  wli  (ch 
Imrs  liny  suhsuqiu'iit  u^tsnTtion  ot  <'ijfiimunUy  rights. 
4     All.  242tj  rt'nminf?  in  (urw,  Hiiil  wn*  not  n>piMi1*.*U  liy  Act  No*  i  of  1S8S* 
d.     FlVUu^t^  at  wITi-  in  rt>pfiy  cntlR*  (^immunity  -^itiiii^  wUEc-li  hud  bot^n  advAoctHl  by  it 
tlurltig  llH  exiatunfHj  for  tUtJ  htfiicfit  tif  Iht  ai'purnte  pmperty,  does  tiol  Mtntiriut  lu 
tukliigpoBSi^sififott  c»t  cummMtiity  pmprrty  opt<nitLti|^  ra  tiiclt  in;t^t*ptttn.<?t*, 
i,     rerumptory  fxi'i-ptltmn  foundi-d  riij  liiw  rimy  be  flU-d  jit  uny  Htuj^o  of  the  CirlAJ 

APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans, 
Afcmroe,  J, 


G,  A.  Breauj;  and  C.  H.  Oftienberger  for  Plaintiff  and  AppelJaiit: 

1,     Act  i  of  18ffi  flr«5  I  n  tt^m  1 1  ed  tn  a  u  1 1 1 « m  1  <  wmc»  tn  t.i  b  i  i  t  o  r  u  1 1  n  II  d  i  at  I  nctio  n  the  reto  tgrt 

exlatln^  In  the  tirtitiidc^  oC  Ji  djv*ituei|  vfltv  and  u  wido^r  in  vmiiniunity  Jiud  hdt, 

iu  r^i^iii'd  In  the  coiutiiuuliy  <nH»DU'fd,  irriif^pc^i^tlvr  nf  caiuge  of  di^^joluitoii. 
%    Thy  dilli'reuofs  t'Xi»ilng  we^rf,  llrst.  tluit  iQ  ilia.iioUitiitiri  by    dvalU  uiHH'pluncf 

wan  pn^finiiiini  ;  wht^rceta,  In  dlsetdntian  t)y  dlvoit^t^  rciutirieltttion  wha  pn*itu(u«c|. 

uiileBH  iji?<i?L<ptanc4?  wan  iimntfostvd  Lu  thirty  diiy^, 
H.     As  uii  Dther  diffurcnrij  i'xl&ti^d,  thu  Ihw  ruiild  havu  had  do  aiher  tiurpoau  ihiui 

iU  obllttniition;  it  grunts  nr>  Kglit  nuL  thertrtufore  vxt&ting  of  tic ecpt« not' with 

iir  witUijid  bijot^nt  of  ItiTenlory.    C,  N\  H6it,  r.  C.  24lt%?f  ttq.:  Dumnton.  Kd. 

UrundJe^,  INI,  Vol,  a,  p.  2m  I  Art.  45S, 
4,    Thfc  pn^atrj  JpUon  invokfd  ean  not  «vftl1  uriiluf  the  tdtrtnife  uperuted   by  the  Mi 

6T  IWi^  Art,  2421^  r,  i^^  imvjrtg  been  necea>ftHrUy  ri•pHHl«^d  tberciby, 
^.     Wife  bound  lu  Imvi*  inventory  inatlt^  only  wtit^ii  nb**  wjshtrai  to  tiike  benrfll  of 

lMTi?iitory  smd  rtniinoiM^    L\  L\  l<iTi,  4,  r>;  a  C.  1U5<>,  a :  t>  i  \  Umi, 
b.     Widow  nifty  still  n?nonofi*,  Monigb  rthe  Uui*  not  noted  witldii  didays.  iind  tmtil 

iin  Mutlon  lo  I'liH^t  fVnt*i  H  brr  lu  uri.    l\  L\  'ilH ;  "iH  An.  tt5<i;  11  An*  I  i  3£  An*  181; 

X*  A  piirly  wUu  Unw  mndL-  n  ;|ndieift)  a^.-^frtlon  i»  ustojip<?d  froiu  tbti^renflt^r  ru n team- 
ing nr  eotitrnd  letting  H.  HoTL^n  huving  sworn  In  Jiidicbil  priK^ut^dingK  «s  to  fals 
(.'u^tiiU'  In  i^y^^  enn  not miw  frulnaiuy  tlir  Bt«itt?nient.  f ilLiuor  va.  O'Xcal.  S}  An.S^; 
Riiinlrr  Tfet.  ltLlkoa|»,  2^  An.  TiiQ;  Polj^er  Vs*.  Pttlmur,  ST*  An.  7«, 

e.  Wb*?re  till'  ooiJHtur  of  m  eomtnntiity  hnving  i-Xf-Liimlve  t hur*fe  thrMtHvf  ii'fuftiM  to 
perm  it  An  inventory  tu  tie  tkikim^or  to  >clve  uny  iie**<innt  whatever  of  fta  ttper* 
tion  vLtni  iiA»L'ls  under  bl9  nmniiitcffoirric,  Ik'  abotild  not  eciutt«bly  bi^licunJlOft-ty 
that  then'  uri-  debts  due  by  ^uld  eoioniunUy* 

9,  Where^  nnder  c^ueti  I'Jit'nm^iitunees.  lie  i^  shown  to  have  putd  \ik»  8t<piinili.^detjta 
dnrl7}g  the  eoniiunQity*  iind  tbiU  ppoprrty  exlstf^p  he  should  not  be  penoltt<»J  lo 
sbow  debt!}  of  the  roinniunity  while  euneenUng  the  As^eita* 

10.  Tbei  uia^ter  of  theeinfiiunnity  enn  tiot  eliuni  lelinbur^i'nietit  of  «ep«ifatc!  lund^ 
coming  Into  hi?*  poi*ae8>iioii  during  therumuuinity,  nnUv:<»he  proves  ^piM*iai*iUy 
and  cleuriy  thiit  they  w*-'re  used  for  tbi*  bvnefit  of  the  f'f*iinTniniry*  Sncoeifrloa 
ItoUlnger,  ^ji  An,  i^i  fjueee«9ion  BreaUx^Sft  An.  72^. 
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HiiftnirM  Wellep  vs.  Jac-ob  Von  RoTen. 


B.  R,  Forman  foif  Defendant  and  Appellant : 

1,  Tlic  TTlfe  separated  froni  bed  anU  bfmrd  (or  aUdrted),  who  I1113  Dot,  wtthln 
thirty  tlay^a  from  tha  acpanttlonp  flUdUy  protiounceU,  accepted  the  community, 
ie  (^oaclanively  prtvsumtU  to  h^vi^  nmoutictid  thv  j*aittu,  unless  witbtn  thirty 
dftfs  she  ba»  obtaJDed  a  prolongation  from  iho  jndji^t^  iiftcr  thc!  husband  wtuti 
heard,  or  sifter  ho  was  duly  ^ummonod  ;  and  this  rennnrJutEon  Is  Una.]  and  irrev- 
ocable. C.  C.  2*2(1  (2.*^);  Codo  Napoleon,  146:^;  Hi-nnan  vs,  Tbeurcr,  Jl  An^TOj 
^noddy  v^s.  Brushtiiir,  lA  An.  4G5;  Kwin{^  vs,  AltTiit^yert  l^*  An.  416;  lyectiir  Ti. 
Lejeutie,  IS  An,  56^;  M:aroude,  Vol.  H,  p.  605,  Kd,  ia&». 

1  This  law  Is  not  repftiiled  by  Act  i,  lffit2.  Kepealri  are  not  favored  nor  implied 
Qiiksfi  tb(}  new  law  \n  Irreeonc liable  and  Inconslstt/nt  witb  the  former  law.  New 
Orleans  vb*  Mechajilcs"  Bunk,  15  An.  107;  8tato  vh.  Parker,  15  An.  231;  Bond  tb« 
HEv^Uod}  Id  An.  13Q ;  Diirand  VS.  Dubuclct,  '24  An.  l^Vip  und  other  ca.ies  there  cited. 

£.    Before  the  yeaf  18S3,  the  widow  conld  not  accept  the  community  with  benefit  of 

jDVentory,  Bbe  must  accept  unconditionally  or  renounce;  and  In  order  to  r^- 
Dtmnci^  !!!>h(!:  must  hrat  nisLkc  an  inventory.  €.  t'.  'iiVS  {2S^)\  Mouget  V9.  Fate,  t 
Ad.  270;  und  the  only  object  of  tht^  Act  ol  1883  wn%  to  enable  tbe  wife,  when  the 
marrlat^e  had  been  diasolved  eith*ir  by  death  or  di'crec  of  court,  tu  nccept  tbe 
community  with  bem^flt  of  inventory. 

i.  When  a  i^iuie  ba^i  been  fully  tried  and  submitted  to  the  Diii^trlct  Court  on  ltd 
mtritST  together  with  a  peremptory  t'xc^jpt ion  founded  on  law  (such  a&  pre- 
BcHptionj,  and  the  Distrltrt  Judge  sustains  tbt*  extreptJon,  the  whole  ciisu  \s  be- 
fore the  Supreme  Court  for  review,  and  if  this  e^urt  should  not  sustjxin  tbe 
exception,  it  eiin  then  pass  on  the  merits.  It  is  tc»  the  interest  of  the  repoblio 
that  u  law  suit  should  end;  othci-wtse  there  luljBrht  be  na  many  appeals  as  there 
are  points  oI  law  in  the  case.  C.  P.  906  i  Ken  ner  vs.  U  is  Creditors,  S  N.  8.  6a ;  Levi 
T».  We1l,24Aii.  ^% 

fl*  The  community,  to  which  tbe  wife  who  iieeeptw  on  its  dissolution  in  entitled.  Is 
thi;  net  result  of  its  earnings,  its  acquetii  and  gal  lift,  C.  C.  'im2  (2.=J7lJ,  and  the  debts 
contrfUTted  during  marriuge  must  be  iicqultted  out  of  the  com njon  fund,  V*  O. 
1403  (3.172)t  anil  tbe  husband  is  the  hcutl  and  muster,  and  during  tbe  community 
can  do  what  be  pleases  with  its  iisscti*,  and  at  Its  dissolution  Is  not  accountable 
to  tbe  wife  Cor  anything  done  before.    (].  C.  2404. 

«>    5h«  Is  liable  for  her  share  of  tbe  debts.    C,  C.  24»i)  (2:i7Sj. 

T.  Where  the  right  to  an  adjudication  existed  before  a  marriage,  althoug-b  It  w«« 
opiy  aceompllshed  after  a  niarrEage,  the  property  does  not  enter  into  tbe  com- 
mqntiy.  Barbet  vs.  Lan^lios,  rt  An.  213;  Sueeesslon  Morgan^  12  An.  i&3;  Code 
Sapole<Dn.  14(je;  Mareade,  Vol,5,  p.  47:i,9ee.  7r  The  dictum  In  Chapuuin  vs.  Wood- 
irartl,  |(>  An.  167,  resti9  entirely  oa  Ifaehe  vs.  Ayraud^  14  An,  JTS;  und  Hn^aux  vs. 
Ciiminiiche,  15  An*  fiSSi ;  and  th^^ie  casen  have  been  overruled  by  Troxler  VB. 
Colley^.ia  An.  4'M:  Vavassenr  vs-  Mtiuton,  :u  An.  1044* 

^  If  the  last  propositirm  of  h\w  be  not  sustained^  and  the  adjudicaCion  of  the  lu- 
itrcst  of  minor  children  of  tbe  first  marriug^c.  In  property  acquired  durlo if  the 
lint  murrlage^  fell  into  the  second  commnnEty^  then;  {n)  when  the  evidence 
shflWB  that  part  of  that  property  was  solil  during  the  second  community,  the 
husband  U  not  aeeoun table  for  its  proceedi ;  and  (A>  the  wite  o  wes  her  share  of 
tb«  price  of  thai  remaining  on  hand,  and  must  pay  her  one  fourth  of  the  pHee 
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^before  at)c»  eiiti  tuko  her  otifi-fourtli  of  the  prfjpwrty,  «k.v  IT^ 

(rj  She  ttjii^t  ulsn  Urat  rupuy  tht  mntify  rtflVaiieeiJ  hj  cielcmljinl  to  li«^r 

to  jmy  her  ?9iipnniit!  rtnljtij  wltich  ehc  ow«*l  Ijt^tortf  rtirtrriugt' 9^ 

id}  Aiid  ui^u  oiK^  Iiiiir  of  tht'  ili'lita  of  tbu  siH^oiid  C4:isuiuanlty  «'X^iiif  Inif 

on  Kith  Uny,  J»i<.  ajjy  jLr,,*fHi>ii  .  ^^ 

Total  5^4^*^ 

Before  pUluriR  fjiri  If^wlly  Limi  ju^ti>  luku  uotj  Ifmnn  fU   ifuj  pruptrij'  iul)t 
cfttmi  lo  Von  Hovt'ii   hi  l?#MJ*iiii*J  nciw   rrimimHiK  '»ii  hwDil,  ahv  iijuut  p»5 
(iM«'''«*WifctL*  of  Uiv  itljuvi.  fhrtHj  item*. 

A  Funmt  wlm  hitlilM  [n'^tpfHy  lit  coiotucm  with  lits  mffior  ehiHj-fTi)  tujiy  bu* 
part  ikinl  h^rti  not  Iimv*^  ilu!  tvholo  luJJudieiUi^U  to  him,  C»  C-  M«  f.l.'Sfi),  uttd  wh 
fhc  tmly  ikhjw*t  nf  tlip  proootnliuKS  is  ro  inljuiiicjil**  n  i«utof  the  prt»iJi*rt>'  yf 
rtfsf  wlfi'*-H  smi<:i'*<iiioii,  or  rjithf^r  of  iho  Oi-si  rommunUy*  tiod  theris  U  ofi  Mtci 
ifi  UfiuJcliite  iiiirj  isotib*  the  whole  #[it*cttM»i(iii,  itml  tht»  iCi'n«ml  tlt*bt»  flmj  hmi 
*Th«rfft'»  joiil  <"ip*-nj«i'S  uf  hml  lllocs^tiinJ  othtM  tii^hts  lut?  wlioll^  oimtteil,  i 
tniiy  thnH«rtCfi'rtJ«i^tlilri  pi)rl.k<ulni-pit>iH'it.v  aOliuUiuiltMl  an*  itjptitjoiitid.fhrr 
no  auty  or  oblij^iUluii  t*i  de**erilie  err  rrifjiitifHi  prfjp<*Tty  or  aisci**  which  It  i# 
Ue&irod  to  luljudkiiti:  ondm-  thi*  llrtl[ch^  iiriil  ^ilrtevi.'iatapptil  Uri'lAtiVf^tn  pcrsr 
the  pftrijiit  in  nut  esUt\ip*n\  Ui  nUei^v  Amt  imtVf  fhiit  nt  tJic*  time  he?  hmt  ot 
prKijMnty  whkh  ln>  dni  iioi  wish  to  havx.-  iMlJiMiU-atea,  aiiil  tii  no  tsveai  e<>ulil 
be  e)4to]iptiil  itB  t^.i  phi  i  fit  Ell,  who  f^ould  ti<»l  hi:<  injinrf^il  Ifgiilly  l>y  ht9  fAlhtii 
Ifirltiiht  ult  lii»  j^ropi'tty  iJt  sdch  proc'tip*im*f&. 


The  opinion  of  the  coart  wae  delivered  by 

Fenner,  J.     Plaintiflf  and  defendant  were   married   in  1868. 
1884  the  husband  sued  the  wife  for  separation  from  bed  and  hoi 
and  obtained  judgment,  which  became  final  on  December  17|  IS 
and  from  which  no  appeal  was  taken*     Btibsequentl^  he  obtained 
final  divorce. 

On  June  9,  1S86^  plaintiff  filed  thie  iidt«  in  which  she  chiimii 
fleillement  of  the  community  of  acquets  and  gains  which  snbeft^i 
during  the  maiTiage^  and  which  wae  terminated  by  tlie  judgment 
reparation  from  bed  and  board  rendered  in  1884*     Rev*  C.  C,  1 

The  defendant  joined  isaue  ou  the  merits^  and  the  trial  of  the  a 
had  made  some  progreaa,  when  he  filed  a  pereniptorj^  eicepti 
founded  on  law  to  the  effect  that*  by  reaoon  of  plaintLff^fl  failure 
accept  the  community  within  the  delays  allowed  by  law,  she  t 
tacitly  and  irrevocably^  renounced  the  same,  and  her  right  of  fid 
here  asserted  was  thereby  barred  and  deBtroyed. 

From  a  judgment  maintaining  this  eicception  the  present  appi^ 
taken* 

The  exception  is  founded  on  Art,  2420^  Rev,  0,  C;  "The  wi 
separated  from  bed  and  board,  who  has  not  within  the  delays  alic 
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ftied,  to  begin  from  the  Beparation  finally  pronounced,  accepted  the 
coramunitj^,  is  snppoiied  to  have  renounced  the  same;  unleBs^  being 
siill  within  the  ternij  she  has  ob tamed  a  prolongation  from  thcs  judge 
after  the  huaband  was  heard,  or  after  he  was  duly  summoned-'* 

It  is  shown  and  is  nndisputed  that  plaintifF  did  not  accept  within 
the  term  prescribed,  and  obtained  no  prolongation  thereof  from  the 

The  above  article  is  taken  from  Art.  1463  of  tho  French  Code,  and 
itB  meaning  and  effect  are  conclusively  settled  by  both  our  own  and 
the  French  jurisprudence.  It  is  universally  held  to  mean  that  the 
lailare  of  the  wife  separated  from  bed  and  board  to  accept  the  com- 
mimity,  either  expressly  or  tacitly,  within  the  prescribed  delay ^ 
operate  a  a  conclusive  renunciation  thereof,  which  is  irrevocable^  and 
which  bars  any  subsequent  acceptance  or  assertion  of  community 
riuhis.  5  Marcad^,  p.  605;  3  Baudry-Lacantini^re,  p.  130;  22  Laur- 
mi,  pp.  4t'5^  431 J  Herman  vs,  Theurer,  U  An.  70j  Aurieh  ve.  La- 
mothe,  12  An.  76;  Ewing  vs,  Altmeyor,  15  An.  416;  Decuir  vs, 
Lejeune,  16  An.  569;  Shoddy  v».  Brashear,  13  An.  469. 

We  do  not  understand  the  learned  counsel  of  plaintiff  to  diepute 
the  perfect  validity  of  the  exception,  if  Art.  2420  remains  in  force. 

But  they  claim  that  this  article  has  been  repealed  by  the  statute 
Ko,  4  of  1S82,  which  is  in  the  following  words: 

*'  At  the  diaaolution,  for  any  cause,  of  the  marriage  community,  it 
shall  bg  lawful  for  the  wife  to  accept  the  community  of  acquets  and 
gains  under  the  benefit  of  invent ory^  in  the  same  manner  and  with 
the  same  benefits  and  advantages  a«  heirs  are  allowed  by  existing 
Jaws  to  accept  a  succession  under  the  benefit  of  inventory," 

The  statute  contains  no  repealing  clanse,  and  it  can  not  be  held  to 
repeal  Art.  2420  by  implication,  unless  its  provisions  arc  ^'contrary 
to  or  irreconcilable  with  those  of  the  former  law."     K,  C,  C.  23 

Bepeala  by  implication  are  universally  disfavored*  Tbe  principle 
formnlated  by  Mr.  8edgwick  and  approved  by  this  tribunal^  as  well 
^  by  courts  generally,  is  that  *^  laws  arc  presumed  to  be  passed  with 
deliberation  and  with  full  knowledge  of  all  existing  ones  on  the  same 
*nibject,  and  it  is,  therefore,  but  reasonable  to  conclude  that  the  Legis- 
latQie,  in  passing  a  statute,  did  not  intend  to  abrogate  any  prior  law 
relating  to  the  same  subject  matter,  unless  the  repugnancy  between 
the  two  is  irrevocable."  Sedgwaek  Stat.  Construction,  pp.  106,  98^ 
^*  Q.  &  C.  R.  R.  vs.  City,  34  An.  441,  and  authorities  there  cited. 
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There  lg  no  inch  repugnancy  between  the  Article  2420  and  i 
eubeequent  statute.  On  the  contrary ,  they  may  well  stand  togeth 
and  might  be  incorporated  in  a  single  couBhtent  statnte,  which  wo 
provide:  (1)  The  delays  within  which  the  wife  separated  from  I 
and  board  should  be  bnund  to  signify  her  acceptance ;  (2)  that  a 
acceptance,  however^  might  be  made  under  the  benefit  of  invents 
in  the  same  manner  and  with  the  same  beneflta  and  advantages 
the  law  provides  in  the  eaae  of  beneficiary  heirs.  Where  is  the 
consistency?  The  article  and  the  statute,  in  fact*  treat  of  diflEen 
matters.  The  article  treats  of  the  time  within  which  the  wife  mi 
signify  he?  acceptance;  and  the  statute  treats  of  the  manner 
w*hjeh  she  may  accept. 

The  evil  intended  to  be  remedied  by  the  statute  was  very  cle 
Under  the  prior  law  the  wife^  in  all  cases,  was  bound  to  accept 
renounce  the  community  unconditionally^  taking  upon  herself  I 
risk  of  its  solvency  or  iusolvency.  The  object  of  the  statute  ^ 
simply  to  change  this,  and  to  authorize  the  wife  to  accept  unc 
benefit  of  inventory,  whereby  she  incurred  no  liabilities  beyond  t 
value  of  the  community. 

We  have  been  unable  to  appreciate  the  force  of  the  af^gument 
counsel  that  the  Act  of  1882  destroys  the  reason  and  motive 
which  Art.  2420  rests,  and  that  ratioue  cemante^  cessat  etiam  fejr.  I 
suggestion  of  the  reason  underlying  the  article  as  being  Intend 
only  as  a  protection  to  the  w^ife,  is  quite  contrary  to  the  vi 
e repressed  by  this  court  and  by  the  French  commentators. 

^^The  reason  of  the  rule,*'  said  this  court,  ^'^  is  donbttegs  this:  i 
husband  is  the  head  and  master  of  the  community,  and  at  oi 
responaible  for  its  debts,  and  being  seij^ed  of  it  he  ought  not  t4> 
compelled  to  demand  of  the  wife  a  partition  of  the  effects  in 
hands,  and  thus  lessen  hie  means  to  meet  the  debts,  particularly 
he  is  responsible  for  the  whole,  whilst  his  wife,  by  acceptance,  woi 
only  be  responsible  for  one  -  half  of  the  same.  The  interest  of  i 
creditors  and  of  the  public  require  that  the  delay  allowed  i 
divorced  wife  to  accept  should  be,  as  provided  by  the  f 'ode,  a  ehi 
one."     Herman  vs*  Theurer,  11  An.  70, 

Other  reasons  are  given  by  the  French  commentators,  but  all  i 
entirely  contrary  to  the  one  suggested  by  counFcL  3  BaudJ 
Lacantiui^j^e  130;  22  Laurent  425. 

Authorizing  the  wife  to  accept  with  benefit  of  inventoi^^  detr» 
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in  no  manner  from  the  reaflon  and  policy  of  the  law  which  requires 
her  to  exercifle  the  right  within  a  hrief  delay,  under  penalty  of 
forfeitope. 

The  objection  to  the  timeliness  of  pleading  the  exception  is 
Twifounded.  It  is  clearly  a  peremptorj^  exception  aa  defined  by  Art, 
845,  0,  P.J  '*  which,  without  going  into  the  merits  of  the  cause,  show 
ttiat  the  plaintiff  can  not  maintain  his  action,  either  because  it  Is 
prescribed  or  because  the  cause  of  action  has  been  destroyed  or  | 

extinguiabed-'^      Such  exceptions^  under  the  express  terms  of  the  j 

following  Art*  346,  '*  may  be  pleaded  in  every  sti^e  of  the  action  Z 

previous  to  the  deflnitiye  judgment*" 

The    contention    that   plaintifT  tacitly   accepted  the   community  * 

within  the  term  prescribed  finds  no  support  in  the  record*  Surely 
the  suggestion  ia  hardly  serious  that  because  the  wife  is  indebted  to 
Ibe  community   for  sums  advanced   during  its  existence  for  her  I 

leparate  estate,  her  failure  to  pay  such  debt  is  to  be  treated  as  a 
coQTereion  of  community  property  operating  aa  an  acceptance. 

The  earnest  and  very  able  argument  of  connsel  for  plaintiff  has 
commanded  onr  attentive  consideration,  but  we  can  discover  no 
ground  for  reveraing  the  judgment  of  onr  learned  brother  of  the 
I>i«triet  Court. 

Judgment  aflarmed. 

4£    «I» 

No,   10,616,  '  ^a  ^^ 

THK    BoAHD    of    LlQlITDATlON    OF    THE   ClTY    DEBT   VS.    OtTO   THO- 

HAx,  Comptroller,  bt  al, 

1.  Tlnfj  duly  rj[  the  CoTninon  Ccmncil  <>f  t hi?  city  to  uppiTivi?  or  reject  thi?  rovlaionfi 
fff  a*8if8»mi?nt  rolls  made  by  it;*  pomralttee  on  aasesfttnetit,  n»  cllrf-eted  by  the 
UL'TiruQe  Act  of  1SS8,  uiay  be  viUldly  jjorfortiiwi  by  clii^  Hdoptlon  of  a  mere  motion 
til  thni  effect,  and  reQuire^i  no  onlinnnni-  or  resolution  having  the  rorc^u  of  law 
ami  KOTerner]  by  fietJ.  9  of  the  City  Charti^r, 

^-  Thi;  Vanrtton^i  of  the  City  Council  In  reference  to  the  reduction  of  as^^iesainenta 
tau/Xf.  by  the  Board  of  AsBeasot^  »  re  explicitly  iicilncil  and  tiniited  by  the  terms 
of  the  law^  and  action  in  exceas  thereof  ii*  ultra  clrrs  and  raid. 

i-  When  the  City  Council  doiiw  not  roilncc  the  valuatum  phu-cil  by  the  boftrd  on 
property  ajgeaaed,  but  adopts  the  ^ame  and  a8snmei!i  to  deduct  therefrom  a  cer- 
tAjn  portion  of  aneh  value  which  it  cjonsidett*  e:sempt  from  tiixatEorif  it  ejtMT- 
H»e»,  not  a  power  of  redaetlnn^  but  a  power  of  exemption^  which  iit  not  eon- 
(erred  by  the  law. 

ti  The  cjeoiptione  made  by  the  Ctty  ConncH  In  the  aeaeasment  of  hank  ah  area 
Jire  not  lawful,  i\fi  held  by  this  court  In  the  flank  of  ^hrcveport  ea^c^  which  ia 
irtlnaed. 
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APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Voorhies,  J. 


Henry  C.  Miller  for  Plaintiff  and  Appellee : 

The  shares  of  stock  of  banks  and  of  corporations  "whose  stock  is  reprt 
shares,"  must  be  assessed  to  the  shareholders  at  their  cash  value, 
from  ttie  share  the  pro  rata  of  direct  taxes  paid  by  the  bank,  and  with 
tion'for  United  States  bonds  or  other  tax  exempted  securities  held  by 
Act  1888  No.  85,  Sec.  6;  24,  See.  90;  par,  1,  Con.  Art.  203,  Shreveport 
Board  of  Reviewers,  41  An.  p.  1. 

Under  their  power  to  review  for  over- valuation  assessments  of  theass< 
standing  committee  of  assessments  and  the  council  itself  are  restric 
assessments  made  by  the  assessors  and  can  not  make  other  and  di: 
sessments.    See  Act  No.  95  of  iw*,  Sec.  26. 

Nor  is  it  any  part  of  the  function  of  the  assessment  committee  or  of  the  e< 
stead  of  reviewing  assessments  for  over-valuation,  to  apply  in  assess 
of  stock  a  method  of  assessment  utterly  repugnant  to  the  law.  Act  ] 
Sec.  26:  State  vs.  Tax  Collector,  3<<  An.  pp.  534,  535. 

The  law  requires  tne  council  to  adopt  the  action  of  the  assessment  comni 
respect  to  as!«essments;  the  adoption  requires  legislative  action  of  tl 
in  the  mode  prescribed  by  law:  hence  a  motion  adopting  the  action  ol 
mittee,  at  the  same  session  the  motion  is  made,  is  forbidden  by  law,  f 
fore  void,  the  law  requiring  that  no  ordinance  or  resolution  shal 
council  the  same  session  it  is  introduced.    City  Charter,  Acts  1882,  No. 


Charles  Louque  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  Act  of  the  General  Assembly  No.  85 
provides  that  the  assessment  of  taxable  property  in  the  ] 
Orleans,  to  serve  as  the  basis  for^both  State  and  municipal  t 
shall  be  made  by  a  Board  of  State  Assessors  appointed  for  s 
ish,  who  are  required  to  complete  the\rolls  thereof  by  th 
March  of  each  year.  Notice  by  publication  is  to  be  given 
completion,  and  the  rolls  are  to  be  exposed  to  public  examin 
the  tax  payers  for  a  period  of  twenty  days.  Certain  power 
vision  are  delegated  to  the  standing  committee  on  assess^ 
the  City  Council  of  New  Orleans  (the  nature  and  extent  c 
will  be  hereafter  considered) ,  which  committee  is  required 
on  the  20th  of  March  of  each  year  and  to  hold  sessions  until 
of  April,  **to  consider  and  examine   into  the  applications  < 
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owDCTs  of  assesaed  property  who  believe  the  asseasora*  valuation  to 
be  in  eicesa  and  beyond  the  actual  casb  valuation  of  the  property 
so  ati&eeaed/* 

The  said  committee  ie  authorized  **  to  determine  said  applications 
and  to  report  their  action  to  the  City  Council  for  its  approval  or  re- 
jection, and  such  decision  by  the  council  shall  be  fljial.'* 

Such  action  must  be  taken  by  the  City  Council  before  the  1st  day 
of  June,  before  which  date  the  law  reqaires  the  rolls  to  be  filed  in 
the  offices  of  the  Recorder  of  Mortgages,  the  Tax  Collector  and  the 
Auditor. 

Coirectionft  in  valuations  lawfully  made  by  the  Citj^  Council  are 
^doubtedly  binding  on  the  Board  of  Aseessort^,  and  must  be  entered 
on  the  rolls  as  the  basis  for  taxation. 

In  the  3'ear  1889  the  committee  on  assessment  of  the  Olty  Council 
made  numerous  and  important  changes  in  the  valuations  on  the  as- 
fteesiments,  and  reported  the  same  to  the  council,  which  body,  at  a 
meeting  on  the  16th  of  April,  paesed  a  motion  approving  the  report. 
At  the  following  meeting^  on  April  23,  the  Mayor  objected  to  the 
action  taken,  on  the  ground  that  it  was  in  violation  of  Sec,  9  of  the 
Citi^  Charter,  Act  No,  20  of  1882,  which  provides  that  *'No  ordi- 
nance or  resolution  shall  pass  the  council  at  the  same  session  at 
which  it  was  first  offered,  hut  any  ordinance  or  resolution  shall  at  its 
first  offering  be  read  in  fullj  and  shall  lay  over  for  one  week  before 
being  fioally  considered  by  the  connciL*' 

But,  notwithstanding  the  Mayor^s  protest,  the  cotmcU  maintained 
and  persisted  in  fte  action. 

When  the  corrections  thus  made  were  reported  to  the  Board  of 
nAssessorif  tbey  refused  to  receive  or  recognize  the  same,  and  pro- 
ceeded to  file  their  rolls,  without  such  corrections,  in  the  various 
oflSce«  required  by  law. 

On  the  27th  of  August,  1889,  the  City  Council  passed,  over  the 
?eto  of  the  Mayor,  an  ordinance  directing  the  City  Comptroller  to 
make,  upon  the  rolls  deposited  with  him,  the  changes  which  had 
been  adopted  by  the  council,  and  to  make  out  the  city  tax  bOls  in 
accordance  therewith. 

Thereupon  the  Board  of  Liquidation  of  the  City  Debt  instituted 
the  present  action,  in  which  an  injunction  is  sought  against  the  City 
Comptroller,  the  City  Treasurer  and  the  Board  of  Assessors,  pro- 
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hibitmg  them  from  making  Haid  changes  in  the  rolls,  and  fn 
plying  with  oaid  oiHiinance  and  collecting  taxe»  in  &c 
therewith. 

The  Board  of  Liquidation  is  a  corporation  created  by  %] 
charged  with  certain  powers  and  duties  touching  the  Eqni( 
the  debt  of  the  city,  and  is  entitled  t^^  receive  and  admin 
interest  taxes  levied  by  the  city,  amounting,  under  exlBti 
to  one -half  the  entire  city  tax.  The  board  ia  therefore 
interested  in  seeing  that  the  taxes  flhall  be  collected  accc 
law . 

The  grounds  of  the  action  are  twofold,  viz : 

1 .  That  the  entire  action  of  the  City  Council  in  the  n 
correcting  and  changing  the  assessment  rolls  was  null,  voic 
no  effectp  because  the  City  Council  did  not,  within  the  time 
law,  **■  approve'^  the  changes  reported  by  the  committee  oi 
ment  by  an  ordinance  or  resolution  adopted  in  accordance  \ 
9  of  the  City  Charter  above  quoted. 

The  language  of  the  law  regulating  the  action  to  be  takei 
City  Council  is  as  follows;  **The  said  committee  shall  *  ' 
their  action  at  once  to  the  City  Council  for  its  approval  or  i 
and  each  decision  by  the  council  shall  be  final,  unless  set 
accordance  with  AH.  203  of  the  constitution*"  The  comm 
seasonably  report  to  the  council ^  and  that  the  council,  bj  a 
twenty* three  yeas  to  three  nayfl,  passed  a  motion  appro^ 
report. 

Did  this  action  embody  and  aignify  the  ^*  approval*'  req 
the  terms  of  the  law? 

The  Common  Council,  upon  due  consideration  on  the  obj 
the  Mayor^  determined  that  this  was  the  proper  method  of 
ing  itfi  approval,  and  we  should  not  overrule  their  constn 
the  law  regulating  the  method  of  dischai^ging  their  functloc 
convinced  that  it  is  manifestly  erroneouB  and  untenable. 
not  say  con  the  ncil  erred. 

The  Sec*  9  of  the  City  Charter  obviously  refers  to  ordina 
resolutions,  which  are,  as  expressed  in  Bee,  20^  to  have  ^*  \ 
of  law»^^  which  require  to  he  transmitted  to  the  Mayor  for 
sideration,  which  he  may  either  sign  or  veto,  and  which,  in  t 
case,  do  not  become  laws  unless  passed  over  hia  veto  by  the 
majority  of  two -thirds. 
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The  action  here  involved  no  function  of  law  making.  It  was 
simply  an  expreBBion  of  the  will  of  the  council,  approving  the 
report  of  the  c^ommittee,  which  web  all  the  statute  required. 

The  action  conclusively  shows  that  the  council  approved  the 
report.  It  is  not  a  law  in  any  sense;  it  is  a  simple  decision  by  the 
council  of  a  question  required  to  he  submitted  to  it  under  the 
atatutCj  vi^:  Shall  the  report  of  the  committee  be  approved  or 
rejected  ? 

2.  The  second  ground  for  the  ininnction  is  far  less  sweeping  in  itjs 
scope.  It  attacks  the  specific  changes  made  by  the  committee  and 
the  council  in  the  assessment  of  the  shares  of  stock  held  by  individ- 
ual share  holders  in  the  various  banks  of  the  city,  on  the  ground  that 
the  action  of  the  committee j  approved  by  the  council,  was  ultra 
vire^f  null  and  void* 

Sec.  27  of  the  Act  8o  of  1888  expressly  provides  that  **No 
assessment  shall  hereafter  be  made  under  that  name,  as  (of?)  the 
capital  Btock  of  any  National  bank.  State  bank,  etc.,  whose  capital 
stock  ia  represented  by  shares,  but  the  actual  shares  shall  be 
assessed  to  the  shareholderSj''  etc. 

Acting  under  this  direction  the  Board  of  Assesjiors  entered  upon 
the  rolls  a  valuation  of  said  shares  of  stock. 

The  functions  of  the  committee  of  assessments  of  the  Common 
Council,  in  the  matter  of  reducing  aBsessmerts,  is  very  concisely  and 
explicitly  defined  in  Sec.  26  of  the  Act,  in  the  following  words: 
*^The  said  committee  on  assessments  shall  meet  on  the  20th  day 
■of  March  *  *  to  consider  and  examine  into  the  applications 
of  those  owners  of  assessed  property  who  believe  the  assessors' 
valaation  to  be  in  excess  of  and  beyond  the  actual  cash  value  of  tho 
property  so  assessed,  Said  committee  shall  determine  upon  said 
applications  and  report  their  action  to  the  City  Council  for  its  ap- 
proval or  rejection,"  etc. 

Not  another  word  exists  in  the  statute  authorizing  the  committee  to 
exercise  any  other  power  in  the  reduction  of  assessment  than  that 
thtiB  pointed  out-  It  is  simple  and  well  defined »  viz:  to  determine 
whether  or  not  the  valuation  exceeds  **  the  actual  cash  value  of  the 
property  assessed,'^  and,  if  finding  that  it  does,  to  reduce  the  valua- 
tion accordingly. 

We  have  hitherto  considered  this  subject  in  contitruing  Sec.  9  of 
39 


610 


SUPREME  COURT  OF  LOUISIANA. 


Board  Liquidation  City  Debt  vs.  Thoman,  Comptroller^  et  aL 


Act  107  of  1884,  of  which  the  section  now  before  us  is  an  exact  i 
and  we  there  held  that  the  power  of  the  conncU  wae  limited 
that  its  action  in  excess  of  such  limit  was  void.  Mercier  yb. 
Orleans,  38  An.  958. 

The  record  here  shows  that  the  Board  of  Assessors  entered  oi 
rolls  the  shares  of  stock  in  the  different  banks  and  assessed 
v^alue.  From  this  valoation  they  deducted,  as  directed  by  the 
the  value  of  the  real  estate  and  other  corporate  values  whiel: 
been  taxed  directly  to  the  bank,  and  the  difference  was  run  o 
the  taxable  valuation  of  the  stock. 

The  council  committee  did  not  reduce  or  alter  the  valuatton  c 
shares  as  fixed  by  the  assessors;  on  the  contrary  they  adoptei 
same ;  but  they  undertook  to  deduct  therefrom  the  value  of 
taxable  securities  belonging  to  each  bank  and  only  extendei 
residue  as  the  taxable  value. 

It  is  perfectly  evident  that  this  was  not  an  exercise  of  the  ;] 
of  valuation,  but  an  exercise  of  the  power  of  exemption.  The  cc 
said  in  effect:  ''We  do  not  pretend  that*  the  valuation  of  i 
shares  by  the  assessors  exceeds  their  actual  caeh  vahie;  oe 
contrary  we  adopt  and  approve  their  valuation;  but  we  choos 
exempt  a  certain  portion  of  that  value  from  taxation,  and  ther 
we  deduct  it." 

It  is  impossible  for  us  to  recognize  the  existence  of  such  a  [ 
in  the  council.     It  would  be  giving  to  the  council  a  power  not 
possessed  by  the  Legislature  itself,  and  to  place  Jthe  creature  s 
the  creator. 

The  deductions  were  made  in  disregard  of  the  verj^  recent  de< 
of  this  court  that  they  were  unauthorized  by  law.  Bank  of  Sh: 
port  vs.  Board,  41  An.  181. 

We  can  only  account  for  the  action  of  the  council  on  the  tl 
that,  as  the  matter  had  been  but  once  determined,  it  was  hopei^ 
the  court  might,  on  a  second  hearing,  recede  from  it#  position, 
were  a  question  of  policy  many  reasons  have  been  urged  whicl 
of  weight. 

But  as  a  question  of  law  we  have  never  had  a  question  subn 
to  us  as  to  which  express  constitutional  legal  mandates  and  aut 
tative  precedents  left  us  so  little  discretion. 

The  following  are  the  propositions  on  which  the  decision  restf 
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one  of  which  can  be  controverted^  and  which  taken  together  lead 
inexorably  to  the  concloeion  reached.     They  are : 

L  The  tax  is  levied,  not  on  the  capital  or  stock  of  tha  corpora tioo, 
biit  on  the  BharoB  aB  the  property  of  the  individual  share  baldere* 
BQCb  is  the  express  language  of  the  law : 

^'  No  aeseBement  shall  hereafter  be  made  under  that  name,  as  the 
cipital  stock  of  any  bank,  etc.  ^  whose  capital  stock  is  represented 
by  ibares,  but  the  actual  shares  shall  be  assessed  to  the  share- 
holders,'^  etc. 

2.  If  the  Bharea  are  taxed  they  must  be  taxed  according  to  their 
valQe.  So  says  the  Gonstitution  ^  ^^All  property  must  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  'aw," 

3,  No  portion  of  its  value  so  ascertained  can  be  exempted  from 
taxation  by  mere  legislative  direction.  So  says  the  Constitution : 
*^The  following^  property  shall  be  exempt  and  no  ofAer."  And  such 
has  been  the  consistent  jurisprudence  of  this  court  in  very  nnmerouB 
decisions. 

4,  No  portion  of  the  value  of  shares  in  banks  is  exempt  from  tax- 
ition  on  the  ground  that  the  capital  of  the  banks  is  invested  in  non- 
taxable securities.  So  the  Supreme  Court  of  the  United  States  has 
digiinctly  and  repeatedly  held.  Mercantile  Bank  vs.  New  York,  121 
V.  S.  145 J  and  numerous  prior  cases  there  cited  and  reviewed. 

The  sajne  principle  has  been  substantially  reiterated  in  a  case  not 
yet  reported. 

So  far  as  United  States  bonds  were  concerned  this  was  distinctly  a 
Federal  question,  and  the  decisions  of  the  Federal  Supreme  Court 
thereon  are  of  paramount  authority. 

5.  If  the  value  represented  by  the  capital  invested  in  United 
States  bonds  is  not  exempt,  it  is  impossible  to  exempt  the  like  value 
repreiented  by  investments  in  State  and  city  securities. 

These  propositions  being  admitted,  how  can  the  conclusion  be 
evaded?  The  Legislature  had  no  more  right  to  say  that  in  assessing 
shares  of  stock,  the  assessors  shall  deduct  from  their  value  as  ascer- 
tained by  law,  the  amount  of  the  non- taxable  securities  In  which  the 
capital  of  the  bank  is  invested,  than  It  would  have  to  direct  them  to 
deduct  from  the  value  of  the  plantations  of  the  State  the  value  of 
the  improvements  thereon*  Such  deductions  amount  to  an  exemp- 
tion of  the  values  deducted  from  taxation,  and  as  the  paramount  law 
decrees  no  such  exemption,  the  Legislature  is  powerless  to  make  it, 


V^T' 


4* 

AlS 

44 

10^ 

4-2 

an 

m 

7U5J 

■w 

m^ 

4» 

4 

612 


SUPREME  COURT  OF  LOUISIAKA. 


state  of  Louisiana  V8.  Natal, 


or,  as  we  said  in  the  Shreveport  Bank  case,  *^When  the  Legiel 
deale  with  an  object  of  taxation,  it  can  exempt  no  part  of  its  a 
tallied  vaUie  not  exempted  by  paramount  law.^^ 

Fortunately  the  Legislature  of  the  State  is  now  in  session.  I 
stead  of  taxing  the  shares  of  banks  to  the  individuaJ  share  ho^ 
it  should  see  f^t  to  revert  to  the  former  system  of  taxing  the  Ci 
of  the  corporations,  different  questions  would  be  presented. 

The  judge  a  quo  granted  and  perpetuated  the  injunction  as  pi 
for.     It  must  be  modified  so  as  to  apply  only  to  the  shares  of 
in  the  banker  named  in  the  petition. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  app 
from  be  amended  so  as  to  read  as  follows,  vir:  It  is  orderet 
judged  and  decreed  that  there  be  judgment  in  favor  of  plaintili 
against  the  defendants  enjoining  and  prohibiting  them  from  er 
ing  the  changes  directed  by  the  City  Council  in  the  assess meut  i 
shares  of  stock  in  the  various  banking  corporations  named  In  th 
tition  and  from  collecting  or  receiving  taxes  thereon  on  any  at 
mente  other  tlian  those  made  by  the  Board  of  Asi^essors^  and  th 
other  respeetw,  the  preliminary  injunction  be  dissolved.  And  ti: 
thus  amended,  the  judgment  appealed  from  be  aflirmed,  appell 
pay  cost  of  this  appeal. 

Justice  Breaux,  not  having  been  present  when  the  case  wai 
mitted,  takes  no  part. 


No.  10,678. 
State  of  Louisiana  vs.  Joseph  Natal. 

Till'  tumi  *'  Hqimro,"  as  employed  in  City  Ordinance  No.  1?J8,  A,  S,.  iuiJIOHtc^s  ^ 
Sfeiit^i  ally  iimterstood  by  that  word ;  and  the  term  "  Ijlock/'  ui*  tmipUiycd 
t^rcllniinf'e  Nn.  4145,  (/'.  J*.,  means  the  same  thing.  These  term?*  atv  eotivi 
iiiid  iiri'  Hyrj«*nymoii8. 

APPEAL  from  the  First  Recorder's  Court,  Parish  of  Orleans. 
Mnrpk^i,  J. 


r,  McC\  Htpnun,  Assistant  City  Attorney,  and  Carleton  Hunt 
Attorney,  for  Plaintiff  and  Appellee. 


Brtinch  K,  Miller  and  8.  Belden  for  Defendant  and  Appellants 
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The  opinion  of  the  court  was  delivered  by 

Watkin^,  J,  The  defendant's  appeal  ii^  taken  from  snndry  judg- 
ments pronounced  against  him  in  the  Recorder's  Court  for  sundry 
violations  of  City  Ordinance  No,  4145,  C.  S.,  which  ih  known  as  the 
private  market  ordinance.  It  provides  that  no  private  market  shall 
be  established  ^*  within  a  walkiivg  distance  of  six  hlocks  of  any  public 
market,"  and  the  only  question  for  ua  to  determine  is  whether 
defendant's  private  market,  which  is  eBtabliihed  at  the  corner  of 
Liberty  and  Erato  streets,  is  within  the  prohibited  distance  of 
Dryades  market. 

This  and  similar  questionB  have  been  recently  examined  and 
decided  by  ua. 

In  Stale  vs.  Bart  he,  41  An,  46,  we  had  under  consideration  and 
interpreted  City  Ordinance  No,  4798,  A,  S,,  founded  on  Act  No.  100 
of  1878,  which  prohibited  private  markets  **  within  a  radius  of  six 
itquare^  of  any  public  market,"  and  we  held  its  true  meaning  and 
import  to  be  '*  a  distance  of  six  nqttares  over  which  customers  would 
be  able  to  ivalk  from  one  market  to  another,"  In  reaching  that 
conclusion  reference  was  made  to  the  provisions  of  Act  116  of  1HB8, 
on  which  city  ordinance  now  under  review  is  founded,  and  the 
identical  language  of  which  is  employed.  It  was  referred  to,  not  as 
controlling  that  case,  but  as  illustrating  the  theory  entertained  by 
the  court,  and  to  exhibit  a  possible  difference  there  might  be  between 
it  and  the  one  announced  in  State  vs,  Berard,  40  An.  172. 

The  Bart  he  case  was  closely  followed  by  that  of  State  vs.  Schmidt, 
41  An.  27,  in  which  w^e  treated  of  Ordinance  4798,  A,  S.,  again,  and 
held  that  the  various  charges  against  the  defendant  must  fail, 
because  his  market  was  not  within  six  walking  squares  of  St,  Mary's 
market,  counted  the  nearest  w^ay,-' 

The  Berard  ease  states:  ^^  It  is  further  apparent  that  when  the 
legislature  used  the  language  stAted  ii  mftint  what  was  generally 
undfTMood  by  the  word  square,     40  An*  174,     ^Italics  ours,) 

Thus  we  have  it  eiTectually  proved  by  these  opinions  that  the 
word  ^*  square  "  in  the  former  ordinance  and  law  meant  what  was 
generally  understood  by  that  term ;  and  that  the  word  **  block  ^^  in 
the  latter  ordinance  and  law  means  just  the  same  thing.  Tn  other 
words  **  square'*  and  *^  block"  are,  strictly  speaking,  convertible 
t^rnjs. 
To  the  transcript  is  appended  a  sketch  made  of  the  locti*  in  quo  by 
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the  draugbtBinan  in  the  City  Surveyor's  office,  plainly  fihowi 
defendant -e  private  market  is  within  the  prohibited  dietance 
ing  the  aquareM  or  blocks  or  by  making  the  estimate  by  feet. 
t^stimoDy  fuUy  eon  Arms  the  eoirectneas  of  the  sketch^ 
Judgment  affirmed. 


No.  10,532. 
James  Suteeney  vs-  Josepb  A.  Shakspeabe,  Mavok,  et 

1.  TUl"  City  of  New  Orlt^aoH  basi  tbc  right  to  contrcii^  miioagep  iintt  Adiiili 
tiseof  Ihc  banks  ot  tbe  Mi96ta»ippl  riTer  withm  her  hmits  tnr  tbe  pHblli 
ii^ncv  JUid  tmifty ;  |o  establish  tending  places  for  vps^clst  boatji  and  h 
determine  whut  are  p^op<^^  untJ  ne^od  fuctlit1e«  for  ooii]ini:?rcet  &iid 
p&i%  of  llic^  batture  they  niuy  be  <?situ.bliahcd. 

2,  The  proprietor  of  thv  aolt  ndjueent  to  the  river  h**  no  rlgbl  to  appro 
Ijifl  t'3tfUi8iYe  use  the  hankft  of  u  ti«vi|r»bTv  watftr  coiirae,  l>emufl«  L 
proporty  In  the  M«e  Ibert-of*    It  bululifeSM  lo  tho  pubUe. 

a.  The  owner  of  eoitl  btmts  iiod  bui-K^fi,  miiori.-d  to  the  river  bank  wtthln  c 
baii  nt>  authority*  dcrlvo^ble  from  the  proprietor  of  rlpariun  xiroperty 
tnstnimentnlltty  of  a  lease^  io  boHd  bouses  In^whlch  to  stori:?  ap|>iii 
tackle,  and  shelter  Ills  men.  by  refltrag  thetr  foundalloiiB  on  pUmm  dilT 
ture  otit«ld€  tbt  leTees. 

APPEAL  from  the  Civil  District  Court  for  the  Paristi  of  Or 
Monro**,  /. 


T.  M.  QUI  for  Plaintiff  and  Appellant : 

Kotte  ot  the  autborltli»»  clttnl  by  eotinsel  for  the  defenee  or  l»j  the  lui 

lire  kn  point. 

The  authnrltttjs  of  AABlittAat  City  Attorney  and  said  jtidge  would  &pp 

Cftse  tlie  battiire  In  question  was  public  property,  ont  of  wmsifrae  and  1 

of  ovnersbip  oriri  the  poftsvsalon  and  tuiminiUtaHon  of  tbe  city  for  ui 

publie. 

The  allegalloni  otplaJntEif's  petition  fully  eontradlot  any   Hueh  fact 

jsvimptlonat  and  fibow  this  battura  to  be  both  owned  by  and  In  the  posi 

another. 

That  H  front  pr*?prietor  ean  plaee  "bitebing  posts"   and  elusters  of 

other  ace es curies  ttiereto  and  constniet  wharres,  iaiidin^  places,  etc. 

of  bta  property,  for  the  benefit  of  others   or  for  his  o^  n   use.    31 

An.  TOL 

It  itiiiHt  appear  that  the  elty  ha«  Aef^  tbe  posscKBlon  of  tbt»  land  In  <iUiii 

appropriated  or  U  In  admlnletratlon  of  the  »ame«  before  It  con  be  ■«] 

holds  the  land  to  require  plaintiff,  as  suggested  by  the  City  AttomeyH 

to  the  action  provUled  by  i^eetion  318,  tCcTlaed  StUtntdA.    fbis   seetlon 

provide  for  the  case  Involved.    The  HlleKatlona  of  plaintiff's  petition  i 

M)lp»  possession  and  enjoyment  preclude  any  such  requirement. 
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FrunciB  B,  Lee,  AaaiBtant  City  Attorney,  for  Defendanta  and  Ap- 
pellees : 

So  riparian  OTrnerof  property  wHtiin  thi?  Uiulta  of  tbo  L'Lty  of  New  OrlennB  nlon(f 
the  banks  of  tUe  misslsalppl  river  has  the  ri^ht  to  crecrt  upon  tim  batture  out- 
side of  ttie  levee  In  front  of  hia  property,  npoo  pllea  driven  Into  tlie  earth,  abeda 
orother  buildings  for  Ills  own  peraonnl  and  exclusive  use?  and  bencflt^tLud  the  city 
in  cases  wbero  auch  struotures  bare  been  ereotcdt  bus  the  right  In  thu  excrclae  of 
the  control  vested  in  It  of  tbe  banks  of  the  river  within  itj^  limiti^)  and  of  the 
Uiitturc  outiiide  of  the  levees,  to  order  tbe  same  reuiovcd,  nnd  Inraae  of  refuaal 
on  part  of  owner^  to  remove  the  same  at  hfs  expenae  and  risk.  >f iiyor,  etc*,  vs. 
Magnon*  4  Martin  9;  Henderson  et  aU  vs.  Mayor  et  nl.,  3  La.  GBJ;  3Iuii!cip»liLy 
No.  2  va.  OHoarks  Cotton  Proaa  To.,  lb  La.  124;  Pulley  &  Krwin  vs.  ^[unlelpaiJty 
Xo.2,  IB  La.  27TJ;  Shepherd  et  als,  \a.  Tbe  Third  MunielpiUity,*!  kob.  350;  T^'at^on 
T&  TurnbuLl,  M  An,  B56;  PlekleB  va.  Dry  Dock  Co.,  itd  An.  4]f!;  Heira  o|  Leonard 
vs.  Baton  Uouj^e,  U^  An.  275;  Foretuanvs.  Ball  road  Co.  ^40  An.  419. 


The  opinion  of  the  court  wae  delivered  by 

Watkins,  J*  As  a  dealer  in  co,al,  the  plaintiff  baa  constantly  on 
hand  a  nnmber  of  barges  laden  with  coal,  and  for  their  safety  and 
ftecnrity  he  avera  it  to  be  necesBary  that  there  should  be  aome  place 
on  the  banks  of  the  MiBBissippi  river,  and  within  the  parish  of  Orleana, 
^'bere  same  may  be  landed  and  secured,  and  where  suitable  quartere 
may  be  provided  in  which  to  store  the  necesaary  apparatus  with 
which  to  protect  and  secure  said  barges  and  other  boats,  and  also  for 
tbe  purpose  of  housing-  the  men  employed,  and  who  are  required  to 
be  in  immediate  and  constant  attendance  > 

In  his  petition  he  avers  that  he  haa  leased  certain  batture  and 
riparian  property  abont  five  or  six  mile  a  above  Canal  street  landing, 
*^  where  he  haa,  at  large  expense,  annk  piles  and  clusters  of  piles  or 
hitching  posta,  to  which  he  makes  fast  said  barges  and  boats  of  coal, 
and  hai  built  two  small  wooden  houses  at  an  expsnae  of  about  $500, 
in  which  to  house  the  men,  *  *  *  and  to  store  the  apparatus 
absolutely  necessary  to  his  business,*^  etc. 

That  the  Mayor  and  Commissioner  of  Public  Works  '*  threaten  to 
Interfere  with  hina  in  the  peaceful  posseHsion  and  use  of  said  house, 
and  to  remove,  or  cause  the  aame  to  be  removed,  on  the  ground  that 
he  is  a  squatter  and  obstrncting  Calhoun  atreet*^' 

Thia  he  denies,  and  afQrma  that  he  ia  the  leasee,  or  tenant  of  the 
aforeaaid  batture  and  riparian  rights  from  the  Texaa  and  Pacific 
BaOroad  Company,  the  owner  thereof. 

He  avers  "that  his  said  houaes  are  not  only  necessary,  aa  afore- 
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said,  to  the  commerce  in  which  he  ia  en  gaged  ^  but  are  nei 

nor  do  they  obetmet,  any  street,  and  are  buiJt  on  the  outsiic 
levee,  upon  piles  driven  in  the  battnre  aforesaid,  and  which 
is  some  SOO  feet  in  width  from  the  levee  to  the  water* 8  edge* 

Against  tlie  threatened  interference  alleged,  plaintiff  obts 
injunction,  in  order  to  preserve  the  9tatu9  quo. 

The  City  Attorney  ruled  plaintiff  to  show  cause  why  his  it^ 
should  not  be  dissolved,  on  the  ground  that  his  petition  8 
cause  of  action;  and^  pending  the  trial  of  the  rul«,  he  e 
excepted  to  hU  petition,  on  the  »ame  ground^  and  prayed 
Buit  bet  dismissed. 

On  trial,  the  role  was  made  absolute,  the  exception  enstai 
suit  dismissed.     From  the  judgment  plaintiff  has  appealed. 

The  C'ity  Attorney 'ii  contention  is  that,  conceding  the  plaint 
the  leBflee  of  the  railroad  company,  and  that  the  company 
proprietor  of  the  aoil  over  which  the  plaintiff* e  right  of  ^t«c  i 
and  yet*  he  liecloi^es  no  legal  right  in  himself,  or  in  hiB  It 
permit  the  eonstruetion  of  auch  houses,  or  other  permanei 
tures  on  the  batture,  as  those  described  in  bis  petition. 

On  the  other  bandr  the  plaintiff's  counsel  seeks  to  rest 
issues  to  the  limits  prescribed  In  his  petition,  t.  ^.,  as  to  wh 
not  he  was  a  squatter,  and  his  houses  an  obstruelion  to  Calhoni 

We  do  not  think  the  issues  can  be  so  restricted;  for,  co 
that  plaintiff  was  not  a  squatter,  but  a  lessee,  and  that  the  h^ 
had  erected  were  no  obstruction  to  Calhoun  street;  and  yet,  th 
of  the  city  and  the  commissioner  of  public  works  have  a 
legal  right  to  question  his  authority  to  build  bouses  ^'Qutsid 
levec^  upon  pile»  driven  in  the  batturc^^^  as  plaintiff  avers  he  d 

The  District  Judge  evidently  entertained  this  view,  and  re 
decision  ou  our  opinion  in  Watson  vs,  Turnboll,  M  An*  85 "3 
appears  to  be  conclu'^ive  of  the  whole  case.     In  that  case  \ 

**  Within  the  corporate  limits,  the  City  of  New  Orleans^  m. 
charter,  and  under  the  general  law,  baa  the  right  to  control, 
and  administer  the  nne  of  the  river  banks  for  the  public  conr 
and  utility  ;  to  establish  wharves  and  landings;  to  erect  and 
facilities  for  the  use  of  vessels  and  water  crafte^  and  to  chai 
compensation  for  the  tise  thereof.  Riparian  proprietors  I 
right  to  appropriate  to  their  exclusive  use  these  banks,  ax 
have  no  private  property  in  the  use  thereof,  which  is  in  the 
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The  discretion   of    the  city    authoritien,   in  determining  what  are 

proper  and  needed  facilities  for  commercej  and  on  what  part  of  the 
river  bank,  within  her  limits,  they  ahould  be  established,  is  mani- 
featly  not  a  proper  subject  for  judicial  control  or  interference. 
Whatever  incidental  damage  may  result  to  proprietors  from  the 
exercise  of  their  uaquestionable  corporate  rights,  it  is  damnnm 
absque  injuria  J  ^ 

The  bank  of  river  has  been  defined  to  be  "  that  apace  which  the 
water  covera  when  the  Hver  is  highest  in  any  season  of  the  year." 
Morgan  va.  Livingaton,  6  O.  B.  216. 

The  term  batture  *  ^  is  applied  principally  to  certain  portions  of  the 
bed  of  the  Misaiasippi  nvet^  which  are  left  dry  when  the  water  is 
loWt  and  ara  covered  again,  either  in  whole  or  in  part,  by  the  ai  nual 
ewella-^'     HoUingaworth  vs.  Chaffe,  33  An.  548. 

It  therefore  follows  that  plaintiff's  vendor,  aa  a  riparian  proprietor, 
haa  no  right  to  appropriate  to  ita  excluaive  use  any  portion  of  the 
battm*,  and  it  has  no  right  of  property  in  the  U9t*  thereof.  That  the 
city  authorities  are  vested  with  a  dtiseretion  in  determining  what  are 
proper  and  needed  facilities  for  commerce,  and  on  what  part  of  the 
batture  they  shall  be  established. 

Hence,  the  plaintiff,  aa  lessee,  acquired  under  his  contract  uo  sut'h 
right;  and,  under  the  law,  he  could  not  select  the  place  at  which  he 
should  establish  the  landing  place  for  his  coal  boats  and  barges. 

In  Pickles  vs.  Dock  Company,  38  An.  412,  we  held  that  the 
defendant  had  no  right  to  locate  their  dock,  and  drive  pil^s  in  the 
bed  of  the  river  near  the  shore,  although  owner  of  the  riparian 
property. 

In  Railroad  Company  vs.  Winthrop,  5  An.  3*3,  it  whs  held  that  a 
conversion  of  a  portion  of  the  batture  in  front  of  Carroll  ton  into  a 
wood  yard  was  not  a  public  use,  but  a  private  destination  of  property. 

In  Hudson  vs.  Mayor,  3  La.  504,  the  court  decided  that  *  *any  works  or 
couitructlons  made  by  individuals,  calculated  to  prevent  their  use 
entirely,  or  to  abridge  it,  may  fairly  be  considered  na  public  nuisances j 
and  subject  to  he  abated  by  the  authorities  of  the  city.'^ 

in  Mayor  vs.  Magnon,  4  Martin  9,  the  court  held  that  *'as  the 
fifiherman  could  not  justify  the  incloeure  of  a  space  of  ground  on  the 
bank  of  a  river  for  the  safety  of  his  net  when  apread  to  be  dried, 
nor  the  erection  of  a  warehouse  for  the  storage  of  ilsh,  the  carpenter 
can  not  justify  the  erection  of  a  permanent  shed  or  building  for  the 
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safety  of  his  tools  or  the  materials  which  he  uses,  nor  to  fe 
ground  for  the  protection  of  the  timber  which  it  may  be  his 
to  accumulate." 

From  these  frequent  adjudications  on  the  subject,  we  thi 
well  settled  that  the  plaintiff  was  without  right  or  authority 
houses  on  the  batture,  and  rest  their  foundations  upon  piles 
in  the  ground.  This  was  an  evident  appropriation,  to  biB  e^ 
use,  of  the  river  bank  within  the  limits  of  the  city,  in  direct  v 
of  the  right  of  control  and  administration  vested  in  the  city. 

The  judgment  appealed  from  is  correct,  and  it  is  therefore  a 

Rehearing  refused. 


No.  10,570. 
Mrs.  Widow  Charles  Sagory  vs.   Mrs.   Widow  Emele 

1.  In  a  suit  brought  against  the  widow  and  heirs  of  a  deceased  p<?rson.  fi 
coYexy  of  real  property  standing  in  his  name  at  the  time  of  hla  deal 
theory  that  deceased  was  agent  of  plaintiff  and  improperly  rook  ti 
name:  Heldt  parol  evidence  is  inadmissible  to  prove  fraud  in  tiikiiii^ti 
name;  that  deceased  was  plaintiff's  agent  to  buy  real  estate;  or  for  the 
of  establishing  title  In  the  plaintiff. 

2.  In  ease  the  widow  of  the  deceased  signs  a  delaration  contained  In  : 
inventory  of  his  succession,  declaring  that  certain  real  estau'  [m  propi.' 
husband's  principal,  she  will  be  concluded  thereby  unless  ahv  ulJt-gc  n 
that  the  declaration  was  signed  in  error. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  ( 
Rightor,  J, 


Henry  L,  Lazarus  for  Plaintiff  and  Appellee : 

A  resulting  trust  arising  by  operation  of  law  exists  when  an  estutf;  la  pur 

the  name  of  one  person,  and  the  consideration  comes  from  atiothen 

Kep.  150. 
Where  a  person  standing  in  a  fiduciary  relation  uses  fiduciary  fuiuls  to 

property,  takes  the  title  in  his  own  name,  there  arises  instanter,  a 

trust.    Perry  on  Trusts  (4th  Ed.),  par.  127 ;  69  111.  137. 
Our  laws  recognize  the  existence  of  implied  or  resulting  trusts.    G  An,  3 

369;  2  Uob.  369;  4  La.  213;  2  How.  650. 
The  statute  ot  fraud  extends  to  and  embraces  only  trusts  declared*  or  c 

the  parties,  and  does  not  affect  trusts  arising  by  operation  oC  law.    ] 

Carr,  1  Sumner  187. 
A  party  setting  up  a  resulting  trust  may  prove  by  parol  the  agreoment  uti( 

the  estate  was  purchased,  and  the  actual  payment  of  the  purchaae  : 

himself,  although  the  deed  states  it  to  have  been  paid  by  the  gran 

conveyance.    Perry  on  Trusts,  par.  1.S7. 
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I 


Omer  Viller§  foT  Defendant  and  Appellant  cited:  34  An.   767;   12 
Rob. 215;  C.  C.  2275,  2440,  2992. 


The  opinion  of  the  court  was  deliver^sd  by 

yfXTKTSSy  J.  Plaintiff,  ae  uoiverEal  heir  of  Charles  Sagory,  de- 
ceaied,  claims  ownership  of  four  improved  lots  in  the  city  of  New 
Orleans,  standing  in  the  name  of  Emlle  Bouuy,  deceased  husband  of 
the  defendant.  The  defendant  is  sued  in  her  own  right,  as  widow  in 
{community,  and  as  the  tutrix  of  the  minor  children,  issue  of  her 
marriage  with  the  deceased.  The  plaintiff  charges  that  during  faia 
lifetime,  Emile  Bonny  was  his  duly  authorized  agent,  and,  a^  such, 
bad  a  large  amount  of  money  of  his  in  hand  for  investment  on  mort- 
gages, and  that,  amongst  others,  he  negotiated  two  loans  of  13000 
and  I200O,  to  Peter  and  John  Jones,  on  the  property  in  suit.  That 
tlie  said  roortgagore,  failing  to  pay  their  notes  at  maturity,  Bouny 
foreclosed  and,  at  the  sale,  took  title  in  his  own  name,  and  never 
accounted  for  the  notes  or  the  proceeds.  That  the  title  stood  in  his 
name,  at  his  death,  and  that  his  widow  and  heirs  are  in  possession 
without  title. 

The  position  assumed  by  Mrs.  Bonny  in  the  litigation  is  that  she 
does  not  know  whether  the  property  belonged  to  her  husband  or  to 
Charles  Sagory ;  but  that  it  stands  in  the  name  of  her  husband,  and, 
unless  Mrs.  Sagory  can  establish,  by  positive  written  evidence,  that 
it  belonged  to  her  husband,  it  should  remain  undisturbed  in  her  pas- 
aeeaion. 

From  a  jndgment  in  favor  of  plaintiff  the  defendant  has  appealed^ 

There  is  not  much  dispute  about  facts. 

Bouny  was  agent,  as  stated,  and,  at  a  judicial  sale  of  the  prop- 
erty, in  foreclosure  of  the  Jones'  mortgage,  he  took  title  in  his 
name.  He  never  accounted  to  his  principal  for  the  notes,  or  the 
proceeds  of  the  sale  of  the  mortgaged  property.  Prior  to  his  death 
be  made  sale  to  one  Jules  V.  Char  pan  tier  of  his  effects,  not  include 
ing  the  property  in  suit,  and  the  latter  took  charge  of  his  business 
and  continued  the  agency  for  Sagory,  The  accounts  rendered  by 
Bouny  to  Sagory  do  not  disclose  a  purchase  in  the  former's  name  j 
but  tbey  diaclose,  as  do  the  subsequent  accounts  of  Charpantier^ 
many  evidences  of  that  fact. 

Objection  ia  made,  however^  by  defendant's  counsel,  to  the  admis- 
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Bibility  of  any  evidence  which  is  eked  out  by  Charpantier's 
for  the  purpose  of  affecting  the  title  to  real  property ;  and 
opinion  that  the  objection  was  well  taken  and  should  h: 
sustained,  and  the  evidence  rejected,  at  least  so  far  as  the  ii 
the  heirs  of  Emile  Bouny  is  concerned. 

So  far  as  relates  to  this  question,  the  facts  are  these : 

Bouny  was  Sagory's  agent,  from  1880  to  the  time  of  1 
December  28,  1885,  about  which  time  Charpantier  took 
After  Bouny's  death,  the  plaintiff,  for  a  valuable  considerat 
firmed  Charpantier's  continuation  of  the  busiiiesH  of  her 
husband.  When  he  took  charge  he  commenced  his  accoun 
where  Bouny  ceased,  carrying  to  his  debit  the  exact  balau( 
indebted  to  Sagory;  and,  subsequently,  continued  to  rend 
accounts  of  his  business  very  much  as  Bouny  had  done.  ^ 
accounts  of  Bouny  appear  to  be  in  the  handwriting  of  Ch 
(who  had  been  for  many  years  his  clerk) ,  as  well  aa  his  o 
first  account  was  rendered  to  Sagory  only  sis  days  subsc 
Bouny's  death.  These  are  but  circumstances,  and  incidents 
to  Sagory  as  the  owner  of  the  property.  But  the  righty  of 
heirs  were  fixed  and  determined,  at  the  instant  of  his  deatl 
parol  declarations  of  his  assignee,  after  his  death,  could  di\ 
of  title. 

This  question  was  raised  and  decided  in  Haekeiiburg  v 
kamp,  30  An.  898.  In  that  case,  the  claim  wan  that  Gartsh 
plaintiff's  agent,  and  purchased  the  property  for  him,  takii 
his  own  nande.  He  brought  suit  against  the  widow  anc 
the  deceased  agent,  after  his  death,  alleging  this  state 
claiming  ownership  of  the  property.  The  allegations  of  hii 
are  *^  that  Gartskamp  took  title  in  his  own  name^  without  th 
edge  or  consent  of  petitioner,  and  concealed  said  fact  (f] 
for  a  long  time,  in  fraud,"  etc.  These  averments  plaint 
to  prove  by  parol,  but  the  testimony  wae,  on  objection,  di 

The  court  say : 

**Plaintiff  seeks  to  prove  by  parol  the  acknowledgments  m 
judicial  confessions  of  Gartskamp,  in  support  of  a  demand  ' 
testimonial  proof  would  be  inadmissible,'  which  is  not  pei 
See  C.  C.  2290. 

**  If  plaintiff's  pretensions  were  admissible,  the  lost  barriei 
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far  titles  of  real  estate  would  be  gone ;  for,  it  would  be  then,  by  false 
swearing,  possible  to  defeat  every  title.'' 

In  Perraolt  vs.  Perrault,  32  An.  636,  the  case  of  Hackenburg  was 
recognized  and  applied;  and  the  court  approved  the  ruling  of  the 
District  Judge,  in  disallowing  parol  evidence,  for  the  purpose  of 
proving  the  fraud  of  an  agent  in  taking  title  in  his  own  name ;  to 
establish  the  agency  to  buy  in  the  principal's  name;  and  for  the  pur- 
pose of  establishing  title  in  the  plaintiff. 

Those  cases  are  strictly  applicable  to  the  instant  case.  It  is  not 
claimed  that  Bouney  had  written  authority  from  Sagory  to  buy  real 
estate  for  him.  The  contention  is  that  he  was  general  agent  for  him, 
with  authority  to  negotiate  loans  of  money,  to  accept  securities  and 
mortgages  therefor;  to  collect  rents,  disburse  expenses,  and  collect 
interests;  and  of  all  of  his  dealings  and  transactions  to  render  an 
account  to  his  principal.  That,  in  the  course  of  his  business,  as 
such,  be  had  occasion  to  resort  to  judicial  proceedings  for  the  fore- 
closing the  Jones  mortgage,  and  took  title  in  his  own  name,  attrib- 
uting the  price  to  the  extinction  of  the  mortgage  notes.  It  is  clear 
that  Bouny  either  owes  Sagory  the  net  amount  of  the  proceeds  of 
sale,  or  holds  title  to  Sagory' s  property  in  his  name. 

Under  the  authority  of  the  cases  cited  it  is  manifest  that,  in  a  suit 
for  the  recovery  of  the  property  from  the  widow  and  heirs  of  Bouny, 
parol  proof  is  inadmissible.  Hence,  the  declarations  of  Charpantier 
can  not  affect  the  title,  made  as  they  were  after  Bouny' s  death. 
Of  course,  any  admissions  of  Bouny,  couched  in  a  writing  of  any 
kind,  or  in  the  accounts  he  rendered  to  his  principal,  during  his  life- 
time, must  be  given  full  effect  as  to  his  widow  in  community  and  his 
heirs.  They  are  bound  to  take  title  cum  onere,  subject  to  all  its 
burdens  and  defects,  the  property  being  presumably  an  asset  of  the 
iegal  community. 

Disregarding  all  of  Charpantier's  accounts,  and  all  parol  proof  of 
transactions  subsequent  to  Bouny' s  death,  and  there  is  no  proof  in 
the  record  sufficient  to  sustain  the  plaintiff's  claim  of  title,  in  so  far 
■as  the  heirs  of  Bouny  are  concerned. 

But  the  case  is  different  in  respect  to  the  one -half  interest  claimed 
of  Mrs.  Bouny. 

She  knew  that  for  several  years  before  her  husband's  death  he 
was  Sagory's  agent,  and  was  acquainted  with  the  business  relations 
that  existed  between  them.    After  his  death  she  knew  that  Charpan- 
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tier  had  taken  his  place,  and  she  assented,  in  writing,  to  his 
nation  of  her  hnsband's  business,  for  a  con  eider  ation.  ^ 
inventory  was  taken  of  her  husband's  property  Mrg.  Bouny  a; 
before  the  notary  and  joined  in  the  act,  and  made  this  decl 
viz: 

<'  Here  the  said  J.  L.  Emile  Bouny  declared  that,  althoi 
properties  thirdly  and  fourthly  described  have  been  purchase 
name  and  by  the  late  Emile  Bouny,  the  truth  ii  that  said  pn 
were  really  purchased,  the  one  thirdly  described^  for  aecoou 
belongs  to  Charles  Sagory;  and  the  one  fourthly  deBcrit 
account  of  and  belongs  to  Athalie  Raspiler,  and  are  here  mo 
only  as  a  memorandum. ^^ 

In  her  answer  Mrs.  Bouny  avers  that  this  declaration  was 
the  suggestion  of  Charpantier,  in  whom  she  had  entire  con 
and  without  ascertaining  what  the  inventory  contained.  That, 
known  that  her  husband  left  no  counter  letter  relating  to  sai 
erty,  or  had  she  been  advised  that,  under  the  law,  title  to  rei 
erty  can  not  be  proved  by  parol  evidence,  she  would  not  have  : 

The  notary  who  prepared  and  executed  the  inventory  ei 
Bouny  came  to  his  office  to  sign  the  inventory.  That  he  rea 
the  part  quoted  above,  and  that  he  supposes  she  understood 
she  made  no  objection  to  it. 

It  is  in  testimony  that,  some  time  afterward ^  Mrs.  Eoimy  wei 
Mr.  Sagory,  during  his  illness,  and,  in  substance,  told  blm  t 
knew  that  the  property  belonged  to  him,  and  that  he  need  nc 
about  it.  This  parol  proof  was  admissible  with  respect  to  it 
tion  of  error,  but  is  insufficient  to  prove  it. 

On  the  whole,  our  conclusion  is  that  plaintiff  has  made  hi 
good  to  the  undivided  one -half  interest  in  the  property  cla 
Mrs.  Bouny  only,  and  to  that  extent  judgment  should  be  r 

It  is  therefore  ordered  and  decreed  that  the  judgment  a 
from  be  so  amended  as  to  recognize  and  maintain  plaintiff's 
the  one -half  interest  in  the  property  claimed  by  Mrs.  Bouny, 
more ;    and  that  as  thus  amended  same  be  affirmed  and  the 
and  appellee  be  taxed  with  costs  of  appeal. 


On  Application  for  a  Rehearikq, 
Breaux,  J.     Verbal  declarations  of  the  tutrix,  and  her  un 
ized  admissions,  with  reference  to  title  to  immovable  prope 
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not  affect  the  mtereets  of  her  minor  cbUdren  ob  owners  of  one -half 
which  was  Inherited  by  them  under  the  condition  of  things  existing  at 
the  time  of  the  death  of  their  father. 

The  eonrt  sees  no  error  in  the  reasons  assigned  for  the  decree 
rendered. 

Plain  tiff  prays  in  the  application  for  rehearing  that  certain  rights 
be  Teierred. 

Om  decree  Is  supplemented  by  reserving  the  rights  she  may  have, 
if  any,  to  recover  against  the  heirs  of  E.  Bouny  half  the  values  of  the 
notes  described  in  her  petition  in  this  case. 

Thi§  right  being  reserved,  rehearing  le  refused* 


\ 


No,  10,610, 
Spieibionb  Follich  et  al.  vb.  T.  J.  Sellers  &  Co. 

1     Wheo  the  plaint tff  proves  that  tJie  tlelendant'a  negli^^iice  tia«  cao^KKl  th<* 

injury,  the  clefentlant  uiuy  prove  that  t be  plaintiff^  lijj  his  wauit  of  cara,  contrlb^ 

utt^l  to  the  caufie  of  the  Injury^  and  that  hL%  by  the  exerelae  of  ordlnarj''  pru- 

denoe>  mtght  havfj  avoided  the  ikceldent  and  the  I. □  Jury. 
^    The  etoployer,  although  not  blftmfllf  s^s>  can  tint  be  made  to  answer  for  all  aeet- 

ilentii  without  rn^ard  to  tbocftre  th«  uinploia  ahrmld  hAve  exercised. 

To  recorer,  there  must  not  be  any  wilful  contributory  (•nXM**^  on  the  purt  nf  th*- 

Injured. 
^^    An  employe  ahouhi  not  voluntarily  expose  blitiself  to  j"  mm  in  en  t  and  apparent 

ilangi^r.    If  he  does  and  auffers  injury  the  neglt^enee  of  the  defendant  will  not 

^^fus^  hi^  impnidcnee  lind  the  conaetjaenee  of  hia  mahnusB* 
*'    The  employe,  by  n'mafnini^  In  the  employ er'i*  Hervk-t?  after  the  diaeovery  of 

emmlneuta^nd  threaten  I  n^f  danK^^r  I  nerd  one  to  bl»  work^  in  deemed  lo  have 

ft**umed  the  riJilL, 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 


Harry  H.  Ball  for  Plaintiffs  and  Appellants : 

In  cases  of  eoutributtiry  neglEi^eofc  the  bursien  of  pruof  lit  upon  defendant. 
Am.  and  Kng.  B,  K,  Ciisefi,  Vol.  31.  p.  I7fi ;  Vol.  33,  p.  ai7j  Vol.  28^  p.  ^41 ;  Vol.  21),  p. 
*fe;  Vol.  Z4,  p.  39&;  Vol,  2SJ,  p.  297 ;  VoJ.  10,  p.  220;  Vol,  ^i,  p,  :^60;  Vol.  IS,  p.  IU ;  VoL 
H.  p.  fiTU. 

It  id  not  eontrlbutory  neKligenec  per  k  to  engai^e  Jn  a  danK^rous  oeeupation, 
lino w led ge  doea  n ot  n ec essurl  1  y  co n at itu te  e o n tr I b a tory  n egl  i gf t^nte.  One  ma 5- 
«erclfle  due  car<i  with  full  Itnowledge  of  th^  dangt-r  to  which  bo  lawfully 
eiposd^g  hJuaseir  If  the  clanger  Is  so  j^larin^  tbat,  with  the  utmost  Bkill  and 
prudetiee,  the  dftoger  1«  attll  imminent^  it  |$  eontribntory  ni'^fUjsrrTiee  for  one  to 
^ipofw  himself  to  It;  but  it  la  not  ao,  if  the  danger  Is  sueh  that  on«  maybe 
r«ftKma{)ly  expected  to  avoid  It  by  the  exerclae  of  skill  and  prudence.    Beach 
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Contrlb.  K^Ko  ^oc.  im,  p.  STO;  4  So.  Bcp.,  pp.  IVi,  148;  Bej|(>tt  Contrll 
»^.  Fi,  p,  10;  fTi  Mo*  i*5,  <RI,2K2 ;  rtfi  Mo*  5M ;  W  Minn,  it,  19;  Tssl  Ifo.  196;  H 
Uf>L  4»n  IKiMhs*'.  tord;  fd*  M*k  4iVl;  4*i  W*^*  mi;  n  \\Wn  ISO;  U6; 
HS;  C5Mo,  514, 

It  till*  MiiploypiriirriOR  oti  iit(»  nptrHtNma  iu  n  iim\^vi'^m^  and  rcrk 
^i-iki  juitnufi,  uTi<i  ihi.<  ('!iii|>1oy<^^  («<  fnjiiird  iherifby,  the  UUlt  Is  m 
Irnm  ri'c^uvt.'ry.  isvuii  Iboti^h  hti  hud  full  kiiuwUidgt^  t^f  the  iii»,iinor  i 
i* ji  e  ra  t  i  oil  s  Ki'  *' rt*  eon  tl  ^i  c  t  I'll .  I  Sf >iit  h  K  uat .  Iii*p  .'ill. 
£4|ii;bt  ne^lffft'UL't*  nil  tUu  purt  of  tht?  einpluyc  will  not  bur  rtH-Hivur] 
nf^tiifcnfr^  nf  rhi.*  eijiployi^r  liiifi  bQun  c««u)puriitlT«l3r  inucti  gr^aton 
Bum- J I  21.  7:i  UU-im. 

Wliere  tilt;  miipUij-ii  ttt*ta  upo»  a  ri?rt?*cniiible  «u|ipots3tioii  f>f  siili^i.^ 
Dm  t'n4pU»iri?i%  ^  l)r*ii  iln-r^  Is  lo  ituiUty  tJwnKt^r,  ibe  <TmploycT  h  t^^h 
II]}  Ibut  Ills  i<tnpluvi?'i4  LTMfidtiet  i&  tw^^Uii^vm-v.  Itcacli  Coriti'Jb*  Xeir., 
Tlic  mli*  uf  proxImMti?  eaiise  hiif^  no  iippMratlon  tn  eaM*«  wbert^i  the  c 
iiukIjK'-**!*'*'  t-Hsnijdulncd  of  i^  mit  iin  lu-t  iiontrlbulor5"ti*  ih©  injury*  b 
U 11  o w kKlgv .    1 1 euc  b  Co ti I V I  b«  N vjif.  ,p\}.7,lf\>^u 


Rice  t£*  Aruistrong  for  Defendants  a  ad  AppelleeB: 

Thi»  en^r  1:8  ^avmrU  by  the  diK'lettun  tn  ("list^y,  Ttttrij:*  vn,  ^^tdlere 
.^Ki— tb«  deuUi  uT  Fidbi-b  biivJng  bi*cu  i-utidt'd  by  tbn  iiiitiie  HtTcldli.tJil 
ih4j  deiitU  of  (-u^oy;  rrtlllch  and  i  ii«t<y  bi^rtig  tullow  workmen  i 

Tilt'  *tf'fi^i>fli  of  Cimtfibitttitff  Nfgiiff^nrc  fliidis  In  tbss  t*2i(*c?  llii?  uddilK 
tlin;  tlm  jilaeifi!<  c*f  tUf  wlrv  guys  umhr  Hbr  rtm  of  irufrsr'Si.  wiiEcli  w 
filtl^  wita  kiit»wu  to  FollJcb,  iind  wnei  tbt::  uiit  of  hlinmdf  iirtd  bt»  (i-lto 


The  opinion  of  the  court  was  delivered  by 

Hhbaux^  J,  The  causes  of  the  fatal  accidents,  whereby  i 
last  their  lives,  while  at  work,  in  demolishing  the  expoait: 
luge  in  this  city^  are  fully  recounted  in  two  eaftes  deeid 
court. 

The  first  case,  that  of  Mrs,  John  Faren  vb.  T.  J.  Selle 
1011^  is  Bimilar  in  many  respects  to  the  case  at  bar. 

John  Faren,  whose  death  gave  cause  for  this  suit,  met 
two  days  before Casey  and  — Pollich  fell* 

In  the  case  of  Faren,  the  injury  wa»  occasioned  by  th 
piirline,  which  slipped  from  its  support  and  precipitated 
Beventy-ft^'e  feet  to  the  ground. 

The  defect  was  not  patent.  It  was  therefore  held  that  fc 
aasyjned  the  risk  incident  to  the  service. 

In  the  case  of  Casey,  reported  in  41  An*  500,  the  ii 
occasioned  by  the  falling  of  a  row  of  tmsses  under  whi 
working. 
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The  btiilding  had  been  stripped  to  the  danger  point ;  the  pnrlines 
Of  rafters  had  been  taken  down^  the  skeleton  of  the  stmcture 
remained. 

la  thiB  case  the  accident  was  occasioned  by  the  falling  of  the  timbers 
that  killed  Oaaey^  at  the  same  time  that  it  occasioned  the  death  of 
PoUich. 

The  sUtua  and  the  e:K:tent  of  defendants'  fanlt  are  established. 

Only  the  qnestion  of  contributory  negligence  is  to  be  settled  at 
this  time. 

Complete  statement  of  the  facts  haying  been  made  in  the  decisions 
reported,  it  only  remains  necessary  to  state  those  not  proven  in 
tho^e  cases. 

Tbe  deceased  was  working  on  the  loft  of  the  building,  taking 
down  the  tmaseSf  on  the  13th  of  An  gust,  1886* 

Lynch  his  employer^  who  had  contracted  with  the  defendants  to 
tAke  down  what  remained  standing  of  the  main  building  and  the 
government  building,  in  the  prosecution  of  his  work  had  advanced  a 
derrick  to  the  trasses  and  had  commenced  taking  down  from 
Magazine  street  toward  St.  Charles  street. 

The  derrick  was  made  eecxire  by  wire  guys.  Those  on  the  side  of 
the  building  were  placed  under  the  tmsaeB.  They  extended  from 
near  the  top  of  the  derrick  to  the  ground,  and  were  made  seciire 
below  at  a  point  under  the  truaaee  known  to  be  insecurely  attached 
to  the  bnilding. 

A  row  of  tmsaes  fell;  one  of  them  fell  upon  the  guys  which  held 
the  derrick  in  place.  They  had  been  so  weakened  by  the  stripping^ 
of  the  building  that  they  fell  of  their  weight,  without  the  least  touch. 

The  span  nearest  to  tbe  derrick  waa  attached  and  swung  to  it,  and 
was  about  to  be  lowered  to  tbe  ground. 

While  the  span  or  truas  waa  so  attached  and  swung  to  the  derrick, 
one  of  the  inside  trusses  suddenly  fell^  carrying  down  other 
truBHea,  one  of  which  fell  on  the  guys  which  held  the  derrick  in  posi- 
tion and  carrying  down  with  the  derrick  the  span  attached  and  which 
was  about  to  be  lowered  to  the  ground. 

At  the  time  the  derrick  fell,  Pollich  was  standing  on  the  truss 
which  waa  swung  to  it.  The  fall  carried  him  down  and  was  the 
occaaion  of  his  death. 

The  dangerooB  condition  of  the  building  and  the  danger  incident  to 
the  work  of  demoliahing  it,  at  that  particular  time,  are  settled  questions* 
40 
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It  only  remainB  to  be  ascertained  whether  the  fall  of  the 
on  the  wire  guys  and  the  consequent  fall  of  the  derrick  were 
dents  which  the  deceased  by  ordinary  care  could  have  foresee 
which  he  might  have  avoided. 

In  Casey's  case  this  court  has  decided,  that  he  (Casey)    mi^ 
the  exercise  of  ordinary  care,  have  avoided  the  consequence 
fendant's  negligence,  and  that  he,  by  his  own  act,  contributed 
injury. 

In  the  case  at  bar  the  danger  was  more  imminent  and  appa] 

Casey  was  below  at  work  when  the  trusses  fell  upon  him. 

Pollich  at  the  time  was  aloft  in  a  position  which  at  once  si 
imminent  peril. 

There  was  fatality  in  the  imprudence  of  trusting  his  weight 
derrick  secured  by  wire  guys  placed  under  insecure  trusses, 
unsafe  building  at  an  elevation  of  seventy-five  feet  from  the  g 

After  the  first  fatal  accident,  which  had  resulted  in  the  de 
Faren,  two  of  the  men  left  the  work.  They  refused  to  expose 
selves  longer  to  the  threatening  danger. 

It  had  been  discussed ;  the  men  we^  warned.  Pollich  ha< 
at  work  about  three  weeks.  The  large  structure  had  been 
quite  unsafe  by  stripping. 

It  was  the  part  of  an  ordinarily  pradent  man  to  take  needfi 
caution  at  every  step  of  the  work. 

In  continuing  he  assumed  a  risk  of  which  he  was  informed 
which  he  would  have  been  informed  had  he  given  himself  th< 
cem  required  by  ordinary  prudence. 

He  must  have  known  of  the  defect  and  danger. 

It  is  held  that  the  servant,  by  remaining  in  the  master's  ei 
ment  after  discovery  of  the  defect  or  after  knowledge,  is  c 
to  have  assumed  the  risks  incident  to  the  service  and  to  have  ^ 
any  claims  for  damages  in  case  of  injury.  Whitaker's  Sm 
Negligence  (note)  p.  397. 

The  causal  connection  between  the  employer's  negligence  a 
injury  is  broken,  at  the  time  the  danger  becomes  so  plain, 
person  of  ordinary  care  would  not  assume  the  risk  of  contlni 
work  at  the  place  of  danger. 

Judgment  affirmed. 
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No.  10,479. 
Chabi^s  Saqoby  vs.  Metbopoi.1t an  Bank,  ^  i^j 

Whi>re  UD  agt^nt  uolawfully  diapoaea  nf  thtt  property  ot  bis  pt-liielpu]^  the  iic*frnintsi 
or  statements  made  by  the  agent  to  blaprlnclpHU  tn  M'hJeh  the  property  Ij^r^^ 
nj  the  property  of  the  princfpali  are  ret'eiYiftble  in  evidence  n»  a  part  of  the  tea- 
titiifitjy  to  prove  title  to  tht*  property  on  pnrt  of  the  owner. 

Indors^-mentB  on  a  riot*?  paflt  Jue  po^tpoTiiii^the  dmy  of  payment  t\o  not  rerlve  the 
noti'  atid,  Inveitl  It  with  the  negotiability  itpoeaeaaed,  bt-fori^  Itu  orlgliinL  iii,aturit5^» 

An  ludoreemeiit  before  Its  day  of  payment  postponing  Its  imiturEty  must  be  con^kl- 
ered  ua  Incorporuttid  Into  It  and  made  a  part  of  it,  ao  as  ta  make  the  note,  pay- 
tible  ttt  the  date  fixed  by  the  JndoTscmenl  au  tho\]gh  this  date  had  been  origl- 
Tially  ijrritten  In  the  note* 

h  PPEAL  from  the  Civil  District  Court  for  tho  Parish  of  Orleans. 
il    EighioTj  J. 


Henry  L.  Lazants  for  Plaintiff  and  Appellee  cited :  IS  La.  215; 
32  An.  109  j  34  An.  1121;  14  Peters  321;  26  An.  656  j  28  An.  70;  Dan- 
iel on  Negotiable  Instrumentg,  p.  689,  sec.  782;  7  Wall,  736;  10  Wall. 
eS;  31  An.  217;  21  WalL  146. 


JSucfe,  Dinkelspiel  <fc  Hart  for  Defandant  and  Appellant : 

.    An  obligation  rtumnlnaurtmatnred   when  »uin*^  haa  been  extended  untJl  the  ex- 

pEralion  of   th*^   third  day  of    ijraee    after  the  laM  extefision^    liS  MlH»lBs*lppi 

506;  Sagi»ry  vn.  Traders*  Hatik,  Court  of  Appeals. 
.    The  owner  of  property  who  hjis  eon ferreil  npoti  another  an  apparent  title  to 

or  power  of  dispoaitlon  over  It  is  estopped  froni  afti^ertlnK:  hia  tEtlo  against  In- 

niieent  thtrtl  partiea.    4S  Kew  York  iTiS ;  55  New  York  41. 
.    Wbere  one  of  two  Innoeeitt  part  lei*  must   suffer  a  loss  through  the  niji^etinduet 

ul  another,  the  loa^)  should  fait  niion  him  who  put  it  in  tlie  power  of  that  other 

to  tnflkt  lh«  Injury.    27  An.  4^), 


Xh^  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Jules  V.  Charpantier,  formerly  a  resident  of  New 
Orleans,  and  doing  a  notarial  businesa  in  said  city,  held  notes  belong- 
ing to  the  plaintiff  for  collection,  and  had  authority  to  renew  the 
notes  and  to  re -invest  the  principal  and  interest  collected  for  his  ac- 
totiiit.  Some  of  these  notes  were  transferred  for  his  individual  ac- 
eotint  and  use  by  Charpantier  to  the  Metropolitan  Bank.  Charpantier 
proved  faithless  in  the  truat  confided  to  him  and  fled  the  State,  The 
plaintiff  learning  that  the  defendant  bank  held  some  of  the  no  tea  he 
liad  placed  in  the  hands  of  Charpantier  brought  snit  for  the  same, 
chiming  their  ownership  and  sequestrating  them. 
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The  defendant  company  alleges  that  it  acqnired  said  notet 
valuable  consideration,  before  maturity,  in  good  faith.  It  deni 
the  plaintiff  Sagory  is  the  owner  of  the  notes. 

The  plaintiff  offered  evidence  as  to  the  ownership  of  the 
The  defendant  offered  no  evidence  to  rebut  plaintiff's  testim 
to  show  that  Charpenter  was  the  owner  of  said  notes,  or  that  1 
any  authority  to  transfer  them. 

Certain  accoimts  or  statements  rendered  to  Sagory  by  Charp 
and  his  predecessor  in  the  notarial  business  with  whom  Char] 
intrusted  his  affairs,  were  offered  and  received  in  evidence  o^ 
objection  of  the  defendant. 

The  heading  to  the  statements,  running  through  several  yei 
<^  Effects  in  the  portfolio  held  for  account  of  Charles  Sagory  b 
Charpantier,  New  Orleans."  In  these  accounts  the  notes  in  c 
versy  figure  as  the  property  of  Sagory.  They  were  offered  t 
continued  possession  of  the  notes  in  Sagory ;  that  they  were 
hands  of  Bouny  and  his  successor  Charpantier,  and  that  they  I 
counted  to  the  plaintiff  for  them  as  his  property.  For  the  p 
of  proving  ownership  of  the  notes,  the  evidence  was  directly 
line  of  that  proof,  and  was  properly  admitted. 

The  naked  declaration  of  Sagory  to  Harris,  a  third  party  of  < 
ship,  were  properly  excluded. 

Sagory  unequivocally  stated  the  facts,  which  lead  to  the  irre 

conclusion  that  he  was  the  owner  of  the  notes  and  had  never 

with  title  to  the  same ;  and  that  they  were  placed  in  the  notary 

ody  only  for  the  purpose  as  heretofore  stated.   His  testimony 

roborated  in  all  its  essential  features. 

All  the  notes  except  two  were  endorsed  after  their  maturiti 
tending  the  day  of  payment.     One  note  had  no  indorsement 
kind,  but  was  transferred  after  it  matured. 

The  indorsement,  after  the  note  became  due,  extending  the 
payment,  did  not  have  the  effect  of  reviving  them  and  investiu 
with  the  negotiability  they  possessed  before  their  original  ma 
had  arrived.  A  party  therefore  acquiring  a  note  after  it  is  p 
with  such  an  indorsement  takes  it  subject  to  all  equities  c 
between  the  preceding  parties  to  it.     Marcel  vs*  Melliet,  18  A 

Charpantier  had  no  title  to  these  notes.  The  defendan 
therefore  acquired  none,  as  it  acquired  them  after  their  matui 
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The  E>  G.  Carter  note  was  indoraed  before  the  daj  of  payment,  as 
followB:  "By  mutual  conaent  the  paymeiit  ot  this  note  is  postponed 
untU  the  15th  Febroary,  1886.  Interest  on  same  paid  in  advance  up 
to  that  date.'^ 

Ther«  are  several  other  indorsement  poetponing  payment  before 
the  note  falle  due.  The  indorsement  on  the  note,  made  before  iti 
maturity,  must  be  considered  as  incorporated  into  it^  and  made  a 
part  of  it,  so  as  to  make  the  note  payable  at  the  date  fixed  by  the  in- 
dorsement, as  thongh  this  date  had  been  originally  written  in  the 
tiDter  1  Daniel  on  Negotiable  Investments  151  j  Morris  vs.  Caine, 
39  An.  713. 

The  defendant  bank  acquired  the  note  before  its  maturity,  in 
gof>d  faith,  and  is  therefore  protected  in  its  title  to  said  note. 

Judgment  affirmed. 


Jf.  1  oor/ttes  for  Defendant  and  Appellant : 

WtipneTer  rl^htfi  of  jiropi^rtj  wnd  ot  t^njoytnent  ot  iDdiistry  are  Illegally  etnt!  un - 
t^DimtttttionnUy  EiivMaU  by  municipal  orUhiunct^a,  cUlI  eourta  buvi-  prim&rUy 
turlsd  Action. 


Cari^on  Huntj  City  Attorney ^  for  Defendant  and  Appellee : 

rutiur  the  Const itution  and  lu.ws  of  tbia  BtiLto,  the  general  exerclae  of  tbe 
pullPti  power  la  lodged  tn  thij  City  of  N«.'w  Orloana  and  tbe  ComtnoD  Couoctt. 
untli^r  Sec.  T.  Act  No*  ar»  Of  tbe  Acta  of  iyS'i>  and  tbo  t'ouimoii  CoutjcU  Ijs  trmpow* 
vredta  reirulatc  the  loeutioti  of  aiid  tnapectlon  and  cloeloif  of  dairies. 
Ordinanue  No.  MU»  r.  S,,  of  the  City  of  New  QHciViiB,  iitueiidltig  Ordlnanee  No. 
Ml^,  O.  S,t  \»  En  iiursuunoe  of  said  Aet  No.  '20  of  tJie  Aecs  of  1882. 
EDf<irremt.^ilt  of   the  jienalty  preaerlbed    by  the  ordlaauee  is  v^^Btf^d   Id  thi' 
recorders  of  New  Orleans.     An    appeal    from  tbetr  deelalona  and,  la.ws  ties 
directly  to  the  ffuprenie  Courtt  and  tbe  Civil  DEstriet  Court,  beluga  court  of 
ciTllaaiadEeatloD,  Is  wUbout  powur  to  enjola  the  suld  roeordtrs- 
C*jart*  have  no  aathorlty  to  issue  an  Injunction  to  prevent  a  tnonk-Epallty  from 
liikinsthe  neetjasary  k-gJil  slepa  to  enforee  obedience  to  its  ordftiancea. 


4E   osa 

No,   10,602,  r«nB 

48  144^1 

Mahy  Hotting  BR  vs.  City  or  Nuw  Obleaks.  jfl  _m, 

_^  I  iS    tKrw 

Tile  efmns  of  this  Stat<]  have  no  power  by  EnJunctEon  to  prevent  a  niunlcipal  cor-         HJ7    w^ 

iporal[oa  from  ^tiforcltig-  police  ortllnaticua  In  tbp  Interest  of  poblie  order  and        [H     n2i> 

heiUthi  penal  In  their  nature .  i  ]'**    ^ 

APPEAL  from  the  Civil  DUtrlct  Court  for  the  Parish  of  Orleans . 
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The  opinion  of  the  court  was  dellyered  by 

McEneey,  J.     The  City  Council  of  New  Orleana^  on  the    1  Itl 
December,  1889,  adopted  Ordinance  No.  3414,  amending  Ordim 
No.  3175,  changing   the  limits  prescribed  in  said  ordinance  for 
location  of  dairies,  and  all  dairy  proprietors  located  within  the 
mer  limits  were  required  to  move  within  one  year  from  the  same 

The  plaintiff  is  the  proprietress  of  a  dairy  establishment  loci 
within  the  prohibited  limits,  and  has  been  established  there  in 
business  for  many  years. 

She  owns  seventeen  cowa,  two  horses,  a  milk  carfc»  two  feed  ci 
all  worth  1700 ;  a  stable  worth  $600,  and  real  estate  on  which 
dairy  ia  located,  worth  |4000* 

She  has  been  notified  to  move. 

She  brought  suit  against  the  City  of  New  Orleans,  to  have 
ordinance  annulled,  and  prayed  for  an  injunction  restraining  the 
thoritiea  of  the  City  of  New  Orleans  from  interfering  with  her  o< 
pation  of  dairyman. 

A  preliminary  injunction  iaaued* 

She  alleges  that  the  ordinance  is  unconstitutional,  null  and  v 
and,  relying  upon  the  value  of  the  property  stated  in  her  petit 
which  she  employa  in  her  business,  she  sought  the  jurisdiction  of 
Civil  District  Court, 

An  exception  to  the  jurisdiction  of  the  Civil  District  Court  was  1 
by  the  city,  which  was  maintained^  and  from  which  judgment 
plaintifT  has  appealed. 

The  ordinance  was  enacted  in  pursuance  of  the  police  pa 
vested  in  the  city,  whether  rightfully  or  wrongfully  is  not  tc 
determined  in  this  suit.  It  was  a  police  regulation,  in  the  interei 
public  health,  with  a  penalty  for  its  violation.  The  pecuniary! 
in  the  enforcement  of  the  ordinance  can  not,  therefore,  be  consid^ 
in  determining  the  question  of  jurisdiction.  The  enforcement  of 
ordinance,  vested  by  the  Constitution  and  law  of  the  State  upon 
Recorder's  Court  of  the  city  of  New  Orleana.  If  the  ordiuanc 
unconstitutional^  as  alleged,  the  plaintiff  can  suffer  no  injury,  as 
has  her  remedy,  and  can  urge  her  defence  in  the  Recorder's  Co 
Falling  there,  she  has  her  remedy  by  appeal  to  this  court.  Art 
of  the  Constitution. 
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iirts  of  tMa  State  haye  no  power  to  1«bu©  mn  Injtiiiction  to 
\,  munieipal  corpotatioti  from  enforcing,  by  authorized  judi  • 
?Bs,  its  police  ordinauceB,  penal  in  their  nature »  enacted  for 
rvation  of  the  public  health,  on  a  doubtful  and  va^e  charge 
stitutlonality* 
^nt  affirmed. 


i- 


No.  10,542; 
Maukice  J.  Habt  vb.  Emile  E,  Drbyfoub, 

ft-al  ffxptirts  are  emplnytjfl  to  estimtttii  the  cost  oi  a  building  ^md  tUt'y 
ateHally  in  their  cstlmatos  of  tlie  viilue  of  mfltt'Nnb  fiimE&Ufd,  mid 
irforuied,  ttie  trtiih  w^U  in  luost  cuscii  be  found  in  tht«  lowest  cRtiituitt^ 
f  ono  of  tbcni, 

L  from  the  01  vH  Distriet  Court  for  the  Pariah  of  Orleana. 


P.  Dart  for  Plaintiff  and  Appellant : 

JliilntilTiillegcis  upon  a  contract  cluimlrij^  tohavi^  OTerpntd  h  bulLdi^r  Utp 
m^  under  this {<ontractj  and  dcfendiint  ret'onironeis^  alU^iflng  tht'  nulUty 
:>ntrac*t  by  reason  of  alterntlona  and  ndditfana  Co  the  build  in|^,  and  cJuhn* 
rctforp,  OS  upon  a  quantum  m^^ruit,  tbe  burden  of  proof  la  upon  the  iuter 
jsbow  iu]  tbu  kLbro^utlon  of  the  contnict,  (b)  the  vxtc^iit  of  thi!  uUitu- 
nd  (c)  the  value  of  the  same. 

he  eontnwt  proYJile»  that  alterations  Or  add tt tons  Hhiill  ntit  bi-t/tm- 
as  ftnnnllln>;  thu  cod  tract,  lint  shall  he  estimated  and  eontruetinl  for, 
sre  there  la  no  oral  evidence  to  sho'w  fibrogatlon  of  theconttiu't,  It  must 
nd  paymi^nt  he  uiEiiJe  for  the  work  us  eontem plated  by  the  eoutraet, 
to  show  the  value  of  the  o^dditfons  and  alterations  allegeil,  the  rc^eon- 
ho  holds  the  burden  of  prnof  has  failed  to  establish  bltiease,  smd  expert 
e  ha!!ed  upon  the  vulue  of  the  entire  huild^niir,  without  reference  to  the 
t  prlee  or  portions  of  ll«  la  of  no  weight  in  determinfciirthu  indchtudneas 
urties. 

te^timooy  can  not  be  tidmitled  to  show  the  valne  of  work  on  a  i/imtttum 
^here  the  parties  have  ^tEpuIated  aod  Used  a  price  for  certain  ]>o]lions 
i  If  Che  expert  testimony  fulls^to  aliow  the  value  of  the  alleiKed  tilteriitlons 
itlous^  such  teatiiuony  is  of  no  weig:ht  In  determtning;  the  idsuc, 
settled  jurisprudence  of  this  Btate,  that  whore  a  part 5*  relies  n]iou  ex 
ittinony.  the  lowest  eat  [mate  of  the  experts  Is  to  bt»  lukt^^n  4h  »i(nvi'rnlnK>' 
^csifVon  of  Dndos,  II  An,  40^^  alBO  Collins  y».  Grave*.  IH  An.  Wi. 


h  Til^he  for  Defendaiit  and  Appellee : 


Hiiil 
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The  qaestion  to  be  decided  is  the  cost  of  a  certain  balldingr,  to  be  s 

eliiefly  by  expert  testimony. 

Some  of  the  experts  examined  the  building  in  1882,  when  it  was  c< 

iind  made  their  estimates  from  [that  inspection  and  the  prices  th4 

material  and  labor;  the  others  examined  the  bailding  In  1889  ^  seven 

its  com  pletion,  computing  from  memory  and  from  conversation  wi 

in  lumber  what  allowance  must  be  made  for  fall  in  prices. 

We  contend  that  the  former  estimates  are  so  much  more  direct,  tha 

must  give  way  in  case  of  conflict. 

Where  the  experts  examined  for  the  plaintiff  and  those  examined 

fendant  conflict  in  their  estimate  of  prices  paid  and  positive  proof  ii 

establishing  the  price  of  a  number  of  items  estimated,  and  proof  sh( 

all  cases  ir^re  the  pricetare  established  the  defendant's  experts  are  t 

court  will  be  justified  in  suspecting  their  estimate  on  all  the  other  itet 

such  direct  proof  shows  that  the  plaintiff's  experts  are  correct  in  eUlth* 

of  such  items,  the  court,  on  the  contrary,  will  infer  the  correctness  c 

mates  on  all  the  other  items. 

And  in  such  case  the  [court  will  bejustifled  in  adopting  the  finding  ol 

and  rejecting  altogether  that  of  the  former. 

"  The  practice  has  been  to  receive  for  what  It  is  worth  the  testimon 

pert  when  his  observations  are  mude  ex  parte.    Notice  should  be  gi^ 

given,  such  observations  may  be  exposed  to  discredit,  though  not  t( 

for  this  particular  reason."     Wharton's  treatise  on  the  Law  of  E 

Civil  Issues,  8ec  456. 

The  old-time  notion  that  in  case  of  cbnfiict  of  expert  testimony,  t 

estimate,"  or  the  "average"  of  all  the  estimates,  or  fbe  "conclusi 

majority"  must  prevail,  has  long  been  discarded,  and  has  norec« 

modern  jurisprudence. 

Judges  will  use  their  own  reasoning  powers  and  judge  by  the  we 

evidence.    Wharton's  Law  of  Evidence  in  Civil  Issues.    Note  to  Sec. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  In  1881  the  plaintiff  employed  the  defe 
tear  down  an  old  building  and  erect  a  new  one,  on  the  prem 
472  and  474  Camp  street,  in  the  city  of  New  Orleans.  Th 
several  written  contracts  entered  into  between  the  partic 
house  was  constructed  by  the  defendant.  There  was  a  disa( 
between  ^the  parties  as  to  the  value  of  the  work,  its  chars 
price.  The  plaintiff,  aUeging  he  had  overpaid  the  defendant, 
suit  against  him  for  the  amount  which  he  alleges  he  paid  the 
ant  in  excess  of  the  value  of  the  work,  including  cost  of  n 
etc.  The  plaintiff  abandoned  the  written  contracts  between 
the  defendant. 

The  nature  of  the  suit  may  be  determined  by  the  prayer  o 
tition,  which  is  as  follows : 
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«  »  »  (( fpf^Q^  ^ff^  ^iffj^  proceedings  /iod,  the  determination  of  the 
fair  and  just  price  and  compensation  due  to  said  defendant  Dreyfoue 
for  ike  materialey  labor,  servicee  and  commissUme  a«  set  forth  in  this 
petition;  that  petitioner  have  judgment  for  the  sum  paid  by  him  to  said 
Dreyfous  in  excess  of  the  fair  and  just  price  of  said  materials j  services 
and  commissions, ' ' 

The  defendant  answered,  denying  plaintiff's  demand,  and  also 
prayed  for  a  valuation  of  work  and  materials  fomished,  with  10  per 
cent,  for  bnilders'  commission.  He  reconvened  and  prayed  for  a 
judgment  of  $3800  against  the  plaintiff  for  balance  dne  him. 

There  was  judgment  for  the  defendant  for  the  sum  of  $3353.24. 
The  plaintiff  appealed. 

There  were  many  experts  employed  to  examine  the  building  in 
order  to  estimate  the  cost  of  tearing  down  the  old  building  and  erect- 
ing the  new  one.  Among  the  number  were  three  who  were  engaged 
several  weeks  in  making  a  detailed  and  careful  estimate  of  the  value 
of  the  workmanship  done  by  the  defendant,  the  cost  of  material 
famiBhed  by  him,  and  the  cost  of  removing  the  old  building.   , 

These  architects  ^d  builders  were  selected  by  both  parties  to  this 
litigation  when  it  was  proposed  to  arbitrate  their  differences. 

John  K.  Collins  was  selected  by  the  plaintiff.  His  estimate  of  the 
entire  cost  of  the  tearing  down  of  the  old  building  and  the  work,  ma- 
terial and  labor  employed  in  the  new  building,  with  the  commission 
added,  was  $13,672.17. 

We  deem  it  just  to  accept  this  estimate,  being  the  lowest. 

In  the  opinion  in  Villalabos  vs.  Mooney,  2  L.  333,  the  Supreme 
Court  used  language  very  appropriate  to  the  present  controversy,  as 
follows: 

'*The  witnesses  who  were  examined  in  this  case,  most  of  them 
architects  and  undertakers  by  profession,  differ  materially  in  their 
estimates  of  the  value  of  material  furnished  and  labor  performed 
by  the  defendant.  It  is  the  interest  of  such  men  to  value  services 
which  they  are  in  the  habit  of  performing  at  the  highest  possible 
rate;  and  there  is  sometimes  an  esprit  de  corps  prevailing  among 
them  formidable  to  the  interests  of  proprietors  when  any  collision 
occurs  between  the  latter  and  one  of  their  body.  Taking  these  cir- 
cumstances ilito  view,  the  truth  will  in  most  cases  be  most  probably 
found  in  the  lowest  estimate  made  by  any  one  of  them,  when  called 


6U 


SUPREME  COURT  OF  LOUISIANA. 


Succession  of  Mrs.  Meyer. 


on  to  value  services  rendered  by  men  of  their  art;  considerei 
character  equally  unexceptionable  and  uninfluenced  by  circum 
having  a  peculiar  tendency  to  operate  more  on  one  than  ano 
them." 

The  principle  here  announced  was  affirmed  in  Sue.  Due 
An.  406,  and  Collins  vs.  Graves,  13  An.  96. 

The  amount  stipulated  in  a  contract  that  expired  may  be  cf 
used  as  a  means  to  ascertain  the  just  value  of  the  work  perf 
but  ought  not  to  be  considered  in  exclusion  of  aU  other  tes^ 
2  L.  333. 

But  in  the  instant  case  the  departure  from  the  original  pla 
estimates,  which  is  recognized  by  plaintiff  and  defendant, 
such  an  extent  that  little  information  can  be  obtained  from  th 
ten  contracts  as  to  the  value  of  the  materials  furnished  and  tt 
performed  by  the  defendant. 

We  will  therefore  follow  the  course  pointed  out  by  both 
and  estimate  upon  a  quantum  meruit  and  adopt  the  estimate 
lins,  which  was  for  the  sum  of  |13,672.17.  To  this  must  be 
the  sum  of  $275  for  mason  work,  which  was  admitted  by  plain 
not  estimated,  and  |820  difference  in  favor  of  defendant  on  thi 
ment  contract. 

We  are  of  the  opinion  that  the  judgment  of  the  lower  con 
substantial  justice  between  the  parties. 

Judgment  affirmed. 


No.  10,606. 
Succession  op  Mrs.  Christian  BIsyer. 

It  is  the  duty  of  the  under  tutor  to  act  for  the  minor,  whenever  the  iDtere 

minor  is  in  opposition  to  the  interest  of  the  tutor. 
If,  in  a  proceeding  to  compel  a  purchaser  to  comply  with  the  adjudicatio 

of  succession  property,  at  the  instance  of  the  administrator,  who  is  tU' 

bnt  unqualified  tutor  of  a  minor,  that  minor  is  a  necessary  party,  the 

legally  represented  therein  by  the  under  tutor. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  0 
Kingy  J. 


Henry  P.  Dart  for  the  Administrator,  Appellant,  cited  : 
3  An.  469;  36  An.  297. 
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James D.  Coleman,  contra: 

Althoagh  a  parchaser  may  be  protected  by  the  order  of  court  directing' a  sale  in 
a  matter  oyer  which  It  has.  jurisdiction,  yet  he  has  the  right  to  inquire  into  the 
validity  of  the  proceedings  had  conducive  to  the  order  of  sale  to  ascertain 
whether,  under  the  showing  made,  the  court  had  the  power  to  make  the  order 
40  An.  574. 

A  refusal  to  comply  with  the  adjudication  may  be  justified  whenever  the  order  of 
sale  and  the  proceedings  instituted  to  procure  it  are  on  the  face  of  the  papers 
unwarranted  by  law.    Ibid. 

It  Is  the  policy  of  the  law  in  Its  jealousy  for  the  protection  of  minors,  that  they 
should  own  real  estate  rather  than  that  they  should  have  money  and  securities, 
which,  by  their  nature,  are  liable  to  be  Imperiled.    40  An.  575. 

Tkongh  the  rights  of  heirs  In  the  estate  of  the  ancestor  are  but  residuary,  and  post- 
poned to  the  payment  of  the  debts,  yet  In  Its  watchful  solicitude  for  the  prop- 
erty Interests  and  rights  of  minors,  the  courts  will  promptly  checkmate  a  dis- 
guise, by  which  a  father  seeks,  under  the  forms  of  law,  to  wrest  from  an  only 
child  of  tender  years  every  dollar  of  the  child's  Interest  in  his  mother's  estate. 
I  a  party  seeks  to  escape  the  provisions  of  the  law  relative  to  the  alienation 
of  minor's  property  or  the  Interest  in  property  as  defined  in  0.  C.  339,  ei  seq-^  and 
subiect  the  minor  to  the  evident  Injury  of  a  sale  in  payment  of  debts,  there 
mnst  appear  affirmatively  and  conclusively  that  there  are  debts,  which  can  be 
adjusted  only  by  a  sale  of  the  entire  property  of  the  minor. 


The  opinion  of  the  court  was  delivered  by 

Bbsmudez,  C.  J.  This  is  an  appeal  from  a  judgment  dismiBsing  a 
rule  taken  to  compel  compliance  with  an  adjudication  of  succession 
propertj  judicially  ordered  to  be  sold,  at  the  instance  of  the  admin- 
tttrator,  to  pay  debts. 

The  adjudicatee  filed  a  return  to  this  rule  as  follows :  ^<  Now  comes 
Mra.  Julia  Donahue,  made  defendant  in  rule  herein  taken  to  compel 
compliance  with  adjudication  of  property  herein,  and  for  exception 
says:  That  the  records  and  proceedings  herein  show  that  one  Julia 
Aicklen  Meyer,  a  minor,  is  interested  as  owner  of  an  undivided  half 
of  the  property  in  questiofi,  and  charged  by  the  father  as  his  debtor, 
and  is  therefore  a  necessary  party  to  these  proceedings  which  vitally 
affect  her  interest;  that  said  minor  has  no  legal  representative  whom 
this  respondent  can  make  party  hereto;  that  in  the  interest  both  of 
said  minor  and  this  respondent,  it  becomes  necessary  that  these  pro- 
ceedings, which  involve  the  alienation  of  the  entire  property  of  said 
minors,  should  be  conducted  contradictorily  with  said  minor  legally 
and  properly  represented;  that  there  is  therefore  a  want  of  proper 
and  necessary  parties  for  a  proper  determination  of  the  issues  herein. 
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*'  Wherefore  exceptor  prays  that  plaintiff  be  required  to 
representative  to  said  minor  to  be  named  and  qualified,  or 
Honorable  Court  will  make  such  appointment  after  due  proc 
and  that  the  plaintiff  be  required  to  make  said  minor  partj 
rule,  or  that  respondent  and  exceptor  be  afforded  an  opporl 
make  said  minor  a  party  hereto." 

The  court  having  ordered  the  under  tutor  to  be  made  pa 
was  done,  and  the  case  came  on  for  trial. 

After  hearing  arg^nment  on  the  exception,  the  court  maintt 
exception  and  dismissed  the  rule,  reserving  to  the  father  t 
to  qualify  as  tutor  of  his  minor  child  under  orders  of  the  cor 

Before  the  entering  of  the  said  judgment,  counsel  for  pi 
rule  offered  to  introduce  oral  testimony  to  maintain  the  trut 
allegations  of  the  petition,  on  which  the  rule  on  the  adjud 
based,  considering  that  aU  defences  against  the  said  rule  si 
urged  and  heard  prior  to  the  ^udg^ent  dismissing  the  rule. 

The  defendant  in  rule  objected  to  any  testimony  showing 
of  the  community  to  the  father  and  husband  and  master  of  \ 
munity,  upon  the  ground  that  the  said  liability  was  in  reality 
of  the  child  and  minor,  and  that  such  liability  should  not  b< 
except  contradictorily  with  the  minor  through  a  proper  rep 
tive,  and  that  no  such  representative  now  exists,  as  is  showi 
record  in  this  proceeding. 

The  court  having  sustained  the  objection,  a  bill  was  res 
the  ruling. 

As  the  record  does  not  contain  the  proof  required  to  suf 
rule,  it  is  evident  that  this  court  can  not  pass  upon  the  merii 
rule  to  determine  whether  the  defendant  in  it  should  or  not 
to  comply  with  his  adjudication. 

The  only  question  with  which  it  in  now  concerned 
raised  by  the  exception,  which  is  to  the  effect  that,  as  the 
interested  in  the  issue  before  the  court,  and  is  not  repref 
the  trial  of  the  same,  the  court  can  not  adjudicate  upon  the 

It  appears  that  the  administrator  is  the  surviving  husbai 
deceased,  and  the  father  of  the  minor  in  question,  and  ths 
not  qualified  as  tutor. 

From  his  omission  thus  to  qualify,  the  defendant  in  rule  is 
the  minor  is  not  a  party  to  the  proceeding. 
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Thii  is  an  error,  for,  had  the  father  qnaUfled  as  tutor  of  hiB  minor 
child,  he  would  have  had  no  right  to  repreaent  him  in  the  proceed- 
ing, owing  to  the  alleged  conilict  of  interest  between  them.  In  sQch 
ft  caie  the  law  makes  it  the  duty  of  the  under  tutor  to  act  for  the 
minor.    R.  C.  C.  275, 

As  the  question  does  not  arise,  we  are  relieved  from  the  necesBtty 
of  deciding  whether  the  father,  not  having  qualified,  an  under  tutor, 
could  he  legally  appointed. 

It  is,  therefore,  apparent  that,  if  it  be  true  that  the  minor  ia  a 
neeesiary  party  to  the  proceeding,  ahe  waa  therein  sufficientlj  rep- 
resented by  the  under  tutor. 

The  trial  of  the  rule  ought  to  have  been  proceeded  with. 

It  1b,  therefore,  ordered  that  the  judgment  appealed  from  Ym 
reyened,  and  that  the  rule  herein  taken  on  the  adjudicatee  be  rein- 
■tated  and  remanded  to  the  lower  court  for  further  proceeding! 
according  to  law. 


No.  10,643. 

Thb  State  ex.  rbl.  Augustus  Black  vs.  Thaddeus  Mavo,  Clebk 

OP  Court, 

OH  TUB  BXCKFTtoK, 

Tbc  clerk  Of  court  can  not  be  board  to  ui-gti  th^  non  approval  of  the  mlnDiea  by 
tbc  trial  Judge,  when  rt  appcara  from  Uierecortl  that  the  accn^ctl  wneconTiftt- 
ed,  aentenced*  JadKnierit  8lgT>e<I  and  an  oraer  of  appeal  ^ra.ttt&l  and  entered 
oa  the  mJniites,    Acta  1S7S ;  p,  cr>,  R,  S,  La.,  &qc.  IWfi, 

An  order  of  appeal  does  not  derive  its  Joridical  t[fe  fvoiu  the  mere  fact  of  the  ap- 
proval of  the  TiLlnolea  hy  ttie  trial  judge  at  the  ad joDrnnient  of  court,  bot  the 
rl^l^ttt  of  appeal  accorded  to  tbc  accused  by  the  order  E»  operative,  aud  can  hn 
enforced  from  the  mom  cot  of  the  rendition  of  the  order  and  of  Its  recordation 
OD  the  nilnutes  of  thi^  court.    ^  An*  542. 

Wtit'n.o^itjf  to  lUnesis  of  tbe  trial  Judge,  the  mlimtes  of  tbe  term  of  court  have 
not  been  approved, a  convicted  accused  to  whom  aa  order  of  appeal  has  been 
granted  In  open  coort,  and  I'utcred  on  the  uitnuteH,  tLft^r  Jodgmetit  ^IgDed^  ean 
not  h^  prejudiced  thereby,  and  the  order  of  appeal  Is  aultliclent  notice  to  tbo 
cleHk  to  make  out  and  forward  the  transcript  accord  lug  to  taw. 

The  clerk  con  not  e^icact  prepayment  of  cost  for  mnikfo^  tranaeripfc  or  iectiHt; 
therefor.    23  An-  7ffii;  22  An.  5^^,  &TtT,  &8S,  R.  S,,  IDOI ;  Acts  1«78,  p.  M. 

APPEAI*  from  the  Fourteenth  Diatrict  Court  for  the  Pariah  of  Cal- 
caaieu.     Rend^  J. 
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State  ex  rel.  Black  vs.  Clerk  of  Court- 


Foumet  <fe  Pujo  and  Wm.  F,  Schwing  for  the  Relator  and 


The  respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  relator  alleges  that  he  has  been  sentent 
years'  hard  labor  in  the  penitentiary. 

That  he  has  taken  an  appeal  from  the  sentence. 

That  the  order  of  appeal  has  been  properly  entered  in  tht 

That  his  counsel  directed  the  clerk  of  the  court  to  mak 
script  of  appeal. 

Respondent  refused  to  make  this  transcript. 

He  filed  an  exception  and  an  answer. 

He  alleges  by  way  of  exception  that  he  can  not  be  made 
plete  the  transcript,  as  there  is  no  order  of  appeal^  the 
judge  not  having  approved  the  minutes. 

In  his  answer  he  alleges  that  he  has  a  right  to  fees  for  his  i 
and  to  security  to  insure  their  payment. 

The  admitted  facts_are  that  the  defendant  and  relator 
tenced. 

That  an  order  of  appeal  was  granted ;  that  the  illncBB  of 
prevented  him  from  signing  the  minutes  on  the  last  day  of 

That  they  were  signed  at  chambers  the  day  that  the  appli 
a  mandamus  was  heard. 

The  exception  was  dismissed. 

On  the  merits  relator's  prayer  was  granted. 

If  there  is  any  illegality  arising  from  the  facte  that  the 
were  not  signed  on  the  last  day  of  the  term  thia  can  not  av[ 
spondent,  an  officer  of  the  court. 

If  the  appeal  is  informal,  the  informality  can  be  decrees 
dictorily  with  the  defendant  only :  that  is,  the  defenant  in 
of  the  State  of  Louisiana  against  Aug.  Black.     The  order 
has  been  granted ;  whether  it  is  legal  or  illegal  is  of  no  in 
whatever  in  so  far  as  the  respondent  is  concerned. 

As  to  him  it  must  be  considered  a  legal  order  of  appeal. 

The  exception  was  properly  dismissed. 

The  defence  on  the  merits  is  equally  as  unfounded. 
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After  the  appeal  has  been  granted  the  clerk  should  make  the 
transcript  of  the  record  and  forward  it  to  the  clerk  of  this  court  on 
or  before  the  retnm  day.     R.  8.  1002. 

He  can  not  require  prepayment  or  security. 

The  appeal  is  suspensive ;  the  appellant  has  no  bond  to  furnish. 
Act  30  of  1878. 

In  the  case  of  the  State  vs.  Cheney  (vide  Manning's  unreported 
cases,  p.  394) ,  it  was  decided  that  the  clerk  of  our  court  is  without 
authority  to  require  a  deposit  of  money  in  criminal  cases. 

It  was  contended  by  him  that  the  law  prohibiting  him  from  re- 
qniring  a  bond,  to  secure  costs,  did  not  exclude  the  right  to  require 
a  deposit  of  money. 

The  court  held  in  that  case : 

'^  In  enacting  that  the  clerk  of  the  court  shall  not  require  any  se- 
cmity  for  costs,  it  includes  ex  vi  termini,  the  prohibition  of  demand- 
ing any  deposit  of  money." 

In  the  case  at  bar,  the  respondent  alleges  that  he  '^did  not  exact 
payment  in  advance  for  the  transcript  of  appeal,  but  demanded 
security. 

The  State  having  chosen  to  grant  the  right  of  appeal  without  bond 
the  clerks  can  not  impair  or  in  the  least  abridge  it  by  requiring 
security. 

Respondent  contends  that,  under  Sec.  2  of  Act  19  of  1886,  he  can 
require  security  for  the  payment  of  such  costs  as  may  accrue  '^ after 
the  party  accused  has  been  tried,  convicted  and  condemned  to  pay 
costs." 

The  conviction  meant  in  this  act  is  the  conviction  decreed  to  be 
legal  by  the  court  of  last  resort ;  until  it  be  decreed  legal  by  that 
court,  the  question  of  the  payment  of  costs  can  not  arise. 

The  respondent  can  not  require  security  to  ensure  the  payment  of 
the  transcript,  in  the  event  that  the  judgment  against  the  accused 
be  affirmed,  nor  can  he  require  a  deposit  of  money  for  cost. 

Judgment  affirmed. 
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No.  10,040. 

State  of  Louisiana  ex  rel,  Joseph  McFarlane  vs.  Tha 
Mayo,  Clerk  of  Court, 

^/0.  1,    The  ctcrk^  a  ministerial  officer  or  the  court,  has  not  the  legal  r[|^ht  to 

tlie  correc  tneas  of  the  coiirt's  oilnutcs  and  pleaU  the  ntiUityof  tbe  ord 
peal,  In  that  the  presiding  Judge  did  not  alga  them  on  the  Last  dn 
teriDp  a»  ii  ground  not  to  make  the  traoiicrlpt  of  appeal  in  a  criminal  a 
2.  Norean  he  require  in  a  criminal  caso  a  deposit  ol  money  or  secoriti 
paj'tneni  of  the  transcript  of  appoaL 

APPEAL  from  the  Fourteenth  Jndieial  District  Court  for  th* 
of  Calcaaieu. 


The  opiuion  of  the  court  was  delivered  by 

Breaux,  J.  The  issues  in  ttils  ease  are  the  same  as  those  pr 
in  the  case  of  the  State  of  Louisiana  ex  reL  Augustus  Black  tb 
deua  Mayo,  Clerk  of  Court,  decided  for  relator. 

Judgment  afiSrmed. 


No,  10,604. 
The  State  of  Louisiana  vs.  P.  H.  Doyle, 

1,  Where  the  object  of  a  proceeding  in  to  liavtj  eJtc^cutioti  if^ftue  on  a  Judj 
forfeiture  of  a  bond  in  a  criminal  caae.  It  Is  a  criminal  and  not  a  elTll 
Ingtind  the  Jurisdiction  of  the  Wijpremc  Court  la  to  be  toat{^d  by  the  c 
of  the  cr-j me  charged  in  the  indictment. 

a.  TrVhere  the  minutes  of  the  court  contain  no  record  of  the  forfeitu 
uppearauce  bond  in  a  criminal  ease,  the  reeord  can  not  be  supplied 
testimony. 

3.  To  ufiK^nd  the  record  long  after  it  \rn»  iit^cn  made  up  hf  parol  teatinn 
ticuhirly  when  the  amendment  i^  for  the  purpose  of  estubUshlnj^a  Ji 
would  be  II  dangerous  proceed  trif|. 

In  a  suit.  In  the  nature  of  a«rfrr  fatia*,  to  revive  a  jadgineiit  of  tho  f 
of  an  uppearance,  and  to  cau»iiu  exetiitlon  tn  \siiuc-  thereon,  it  1*9 not  t 
to  advoH Ise  the  loss  of  the  bond  beftjre  giving  evidence  of  Its  dCAcH 
the  suit  Is  not  founded  on  the  bond,  but  the  Judgtuent  of  forfeiture. 

APPEAL  from  the  Second  District  Court,  Parish  of  Webst« 
Drewy  J. 


Walter  H,  Rogers,  Attorney  General^  and  J.  A.  W>  Loitrj/, 
Attorney,  for  the  State,  Appellant; 
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"The  forfeiture  of  an  appearance  bond  is  a  criminal  proceeding,  and  the  appeal 
from  the  judgment  of  forfeiture  is  not  to  be  tested  by  the  rule  applicable 
to  civil  actions.''  87  An.  200;  38  An.  263,  642;  41  An.,  State  vs.  Oomig. 
"The  sureties  on  a  bond,  which  was  given  for  and  procured  the  release  of  a 
prisoner  charged  with  a  criminal  offence,  can  not  gainsay  Its  regularity,  or  the 
regularity  of  the  proceedings  in  which  it  was  obtained."  30  An.  628. 
"When  the  defendant  was  In  custody  at  the  time  a  bond  for  his  release  was 
given,  neither  he  nor  his  security  can  be  heard  to  gainsay  the  regularity  of  the 
proceedings."    16  An.  141. 


Watkrns  &  WatkiTia  for  Defendant  and  Appellee : 

The  forfeiture  of  an  appearance  bond  is  a  criminal  procedure  only  when  pro- 
ceedings are  conducted  under  Sec.  of  R.  S.  1032,  contradictorily  with  the 
accused. 

And  if  the  State  abandons  this  mode  and  elects  to  sue  the  surety  in  a  direct 
action  without  making  the  accused  a  party,  the  suit  is  a  civil  one  for  a  sum  of 
money  and  the  Supreme  Court  is  without  appellate  jurisdiction  unless  the 
amount  sued  for  Is  over  $2000. 

Ad  appearance  bond  taken  by  the  sheriff  without  an  order  of  court  fixing  the 
amount  of  the  bond  is  null.  6  An.  700,  744;  10  An.  532;  13  An.  288;  37  An.  200,  202; 
38  An.  542,  545,  and  cases  cited.    12  An.  349. 

Judicial  records  can  not  be  impeached,  contradicted  or  explained  by  parol 
evidence.    .32  An.  974,  citing  3  An.  631,  33  An.  351,  39  An.  142. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  Two  indictments  for  larceny  were  presented  against 
one  John  Richardson.  The  conrt  granted  an  order  fixing  the  amount 
of  the  bond  in  each  case  at  $250.  Richardson  being  nnable  to  give 
this  bond,  on  motion  in  open  conrt,  which  does  not  appear  npon  the 
minutes,  the  bonds  were  reduced  to  $150  each,  which  Richardson, 
who  was  in  custody,  furnished,  with  Doyle  as  his  surety. 

The  bonds  were  lost  or  stolen  from  the  clerk's  office.  On  the 
theory  that  the  recognizance  of  the  accused  had  been  forfeited,  in 
pursuance  of  Sec.  1032  R.  8.,  the  District  Attorney  in  the  nature  of  a 
•ctre/acicw,  proceeded  against  the  surety  on  the  bonds. 

There  was  a  judgment  of  non-suit  against  the  State,  from  which 
this  appeal  is  taken. 

A  motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the  for- 
feiture of  an  appearance  bond  is  a  criminal  procedure  only  where 
proceedings  are  conducted  under  Sec.  1032,  R.  S. 

The  object  and  purpose  of  the  proceedings  is  to  have  an  execution 
issue  on  a  judgment  of  forfeiture.  At  most  the  proceeding  is  only  in 
41 
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the  nature  of  an  original  action.     It  springs  directly  from  a 
proceeding  and  is  not  to  be  tested  by  the  roles  applicable 
actions.     87  An.  200;  38  An.  263,  542;  State  vs.  Comig,  41 
yet  reported) . 
The  motion  to  dismiss  the  appeal  is  denied. 

On  the  Merits. 

The  order  authorizing  the  sheriff  to  take  bond  was  in 
Being  unable  to  furnish  the  bond  in  the  amount  as  originall; 
the  written  order,  it  was  reduced  in  each  case  to  $150,  on  t 
open  court.  No  record  was  made  of  this  motion  and  t 
granted  thereon  at  the  request  of  and  for  the  benefit  of  the 

The  signature  to  the  bond  is  not  denied,  and  it  is  not  urgei 
amount  of  the  bond  is  not  correct.  The  accused  was  in 
and  the  bond  effected  his  release.  As  the  bond  does  not  ei 
amount  authorized  in  the  written  order  authorizing  it,  it  i 
to  perceive  the  force  of  the  objection  of  the  surety.  H< 
question  the  regularity  of  the  proceedings  which  procured  tl 
of  the  accused  when  in  custody.  The  irregularity  comp 
was  the  reduction  of  the  bond  at  the  instance  and  in  the  in 
the  accused  on  a  verbal  order  of  the  judge.  It  is  no  defec 
breach  of  the  condition  of  the  bonds.  23  An.  696 ;  21  Ad 
An.  268;  16  An.  141;  State  vs.  Hendricks,  40  An.  719. 

The  District  Attorney  offered  in  evidence  the  order 
authorizing  the  taking  of  the  bonds  for  the  amount  of  $' 
He  then  offered  to  prove  a  description  of  the  bonds  actus 
for  $150.  To  this  the  counsel  for  accused  objected  on  tli 
that  the  loss  of  the  bonds  had  not  been  established.  The 
was  properly  urged. 

The  District  Attorney  afterward  offered  to  prove  the  Ic 
bonds  and  a  description  of  the  same,  to  which  counsel  for  c 
urged  the  same  objection,  and  the  additional  one  that  the  k 
bonds  had  not  been  ascertained  in  accordance  with  Art.  2280 
Civil  Code.  It  was  not  necessary  to  advertise  the  bondi 
were  not  the  foundation  of  the  suit.  The  suit  is  based 
alleged  forfeiture  of  the  bonds,  and  a  judgment  upon  the 
on  the  non-appearance  of  the  accused  when  called. 

On  the  trial  no  judgment  of  forfeiture  was  offered  in  < 
The  State   offered  to  amend  the  minutes  by  showing  by  pa 
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mony  that  the  bond  had  been  forfeited  in  accordance  with  Sec.  1082, 
R.S. 

This  correction  was  not  offered  at  the  same  term  of  court  at  which 
the  forfeiture  is  alleged  to  have  occurred,  but  at  a  different  term 
long  after  the  minutes  of  the  previous  term  had  been  approved  and 
signed. 

To  amend  the  record,  long  after  it  has  been  made  up,  by  parol 
testimony  would  be  a  dangerous  proceeding,  particularly  when  the 
amendment  is  for  the  purpose  of  establishing  the  existence  of  a 
judgment.  The  minutes  of  the  court  are  authentic.  The  forfeiture 
of  the  bond  in  a  criminal  prosecution  is  a  judicial  act  and  must 
appear  of  recor  j,  and  can  not  be  supplied  by  parol  testimony. 

Judgment  afEirmed. 


No.  10,427. 
The  State  op  Louisiana  vs.  Charles  Ferguson  bt  als. 

APPEAL  from  the  First  Recorder's  Court  for  the  Parish  of  Orleans. 
Murphy,  J. 


T.  McC,  Hyman^  Assistant  City  Attorney,  and  CarleUm  Hunt,  City 
Attorney,  for  Appellee  cited:  6  N.  S.  91;  87  An.  294;  88  An.  652; 
38  An.  886;  4  La.  471. 


McMahon  A  Pratt  for  the  Appellant : 
Where  a  certiorari  has  issued  to  complete  a  record,  and  a  reasonable  time  for  the 
service  of  the  writ  and  the  return  of  the  record  has  elapsed,  and  the  appellants 
have  neglected  to  take  out  and  serve  the  writ,  the  appeal  will  be  dismissed. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  are  appellants  from  a  sentence  of 
the  Recorder's  Court  of  the  City  of  New  Orleans,  condemning  them 
to  pay  a  fine  for  a  violation  of  a  city  ordinance. 

A  motion  to  dismiss  the  appeal  has  been  filed  by  the  City  of  New 
Orleans. 

The  transcript  was  filed  the  28d  September,  1889.  The  case  was 
fixed  for  hearing  6th  December  following.     On  that  day  appellants, 
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alleging  a  defective  record,  moved  for  a  oertiorari  in  o 
complete  the  record.  The  case  was  again  fixed  for  trial  on  t 
day  of  April,  1890.  No  time  was  asked  for  in  the  defendants^  i 
and  no  day  fixed  for  the  return  of  the  writ  in  the  order  of  th^ 
But  more  than  reasonable  time  has  elapsed  since  the  on 
granted.  The  appellants  have  neglected  to  take  ont  and  s€ 
writ  in  order  to  complete  the  record. 

The  fault  is  imputable  to  them. 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 
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No.  10,647. 
The  State  op  Louisiana  vs.  William  Green. 

Wlien  a  crime  charged  has   been  created  or  defined   by  a  statute, 
fence,  in  the  indictment,  should  be  charged  in  the  words  of  the  statu 
words  absolutely   identical  in  meaning  with  those   of  the  statute. 
Thomas, 29  An.  fiOl ;  State  vs.  Green,  .S6  An.  99;  State  vs.  Green,  37  An.  27 ; 
Williams,  37  An.  778;  State  vs.  Stiles,  5  An  324;  State  vs.  Heas,  10  ad.  1% 
In  an  indictment,  intended  to  bo  for  murder  under  Sec  1048,  Revised  Stui 
substitution  of   "  aforesaid"  for  "Hforethought"  is  a  fatal  defect.    Mai 
charged  lacks  the  premeditated  character  essential  to  constitute  niur 
actually  no  charge  of  malice  at  all.    Archbold's  Grim.  Prac.  and  I'L, 
pp.  267,  275,  285,  784  (foot  note  1),  SOJ;  State  vs.  Heas,  10  An.  196. 
Such  a  defect  can  not  be  held  a  mere  clerical  error,  as  It  is  "  a  variant 
mbntanceot  the  indictment"  and  is  "material  to  the  merits  of  the  case." 
such,  is  it  curable  by  verdict,  and  a  motion  In  arrest  of  judgment  U 
based  thereon.    K.  S.,  Sec,  1047;  State  vs.  Morgan,  .%  An  1139;  State  vs.  1 
An.2.S4;  Wharton's  Grim.  PI.  (8th  ed.)  Sec.  229 and  Sec.  760;  State  vs.  Fo* 
255. 
4.    The  verdict  of  the  Jury,  when  not  self-e^EpIanatory,  must  be^  const n 
reference  to  the  pleadings,  and  when  It  is  not  defective  in  form  or  t*i] 
but  is  dearly  not  retponsive  to  the  charge  in  the  indictment,  and  is  *et  a*Uh 
reason,  the  prisoner  will  be  discharged.    State  vs.  Pratt,  10  An.  VJl; 
Day,  37  An.  785:  State  vs.  Oliver,  38  An.  6.^2. 

APPEAL  from  the  Twenty -sixth  District  Court  for  the  Pi 
Jefferson.     Rostj  J. 


Walter  R.  Rogers,  Attorney  General,  for  the  State,  Appellant, 


James  D.  Seguin  for  Defendant  and  Appellant: 
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The  opinion  of  the  conrt  wae  delivered  by 

Watki^'S,  J.  The  SUte  is  appellant  from  a  judgment  of  the  Dis* 
trict  Court,  snfltaining  a  motion  in  arrest  of  judgment,  and  qaashing 
an  indictment  for  want  of  sufficient  averment. 

The  indictment  ib  couched  in  the  following  language^  to -wit: 

"  That  one  William  Green,  *  •  with  force  and  arms  *  *  on^ 
Joseph  Prosper,  feloniously,  wilfully  and  of  his  malice  aforesaid^ 
did  kill  and  murder,"  etc. 

The  authority  cited  by  counsel  and  relied  on  by  the  judge  below 
is  a  pro  vision  contained  in  Section  1048  of  the  Ke  vised  Statutes  to 
the  effect  that  "it  shall  be  sufficient  in  every  indictment  for  murder  to 
charge  that  the  defendant  did  feloniously,  wilfully  and  of  his  malice 
aforethought  kill  and  murder  the  deceased,"  etc. 

The  provisions  of  this  statute  have  undergone  examination  and  been 
interpreted  by  this  court  and  its  predecessors  in  many  eases.  Some 
of  those  decisiona  it  may  be  well  for  us  to  review. 

One  of  the  first  that  has  come  under  our  observation  Is  that  of 
State  vs.  Phelps,  24  An,  493,  in  which  it  was  held  that  an  indictment 
is  iufficiently  explicit  to  advise  the  accused  of  the  charge  against 
bim  if  it  charges  *Hhen  and  there  did  feloniously  kill,  slay  and  mur- 
der," without  containing  the  words  *'with  malice  aforethought." 
That  opinion  was,  in  the  main,  predicated  upon  a  dictum  of  the  court 
in  State  vs.  Forney,  24  An,  191,  to  the  effect  that  the  word  ^'^ murder'* 
implies,  of  necessity ,  the  idea  of  malice  aforethought. 

Those  two  opiniona  were,  confessedly,  opposed  to  State  vs,  Heas, 
10  Au,  195,  in  which  the  court  said,  after  a  careful  examination  of 
authority,  that : 

^'The  doctrine  that  the  malice  aforethought  must  be  specially 
charged  in  the  conclusion  of  an  indictment  for  murder,  we  con- 
sider to  have  been  well  settled  in  the  Common  Law  of  England^  and 
to  have  been  adopted  into  our  criminal  jurisprudence  by  the  act  of 
the  Territorial  Legislature  of  1805." 

In  State  vs.  Thomas,  29  An.  601,  the  authority  of  the  Forney  and 
Phelps  cases  is  doubted,  though  not  expressly  overruled.  But  in 
State  vs.  GreeUj  36  An,  lOO,  this  court  returned  to  the  doctrine  of 
the  Bess  case,  and  said  ^Hhe  words  ^of  his  malice  aforethought^  are 
quite  as  essential  as  the  word  ^feloni^usly.^ ''  In  the  same  sense 
we  held,  in  Btate  vs,  Williams,  37  An.  776,  that  the   omission  of  the 
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word  *'  wilfully"  was  fatal  to  an  indictment.     In  a  still  more 
case  we  said : 

**  We^therefore  conclude  that  the  indictment  is  defective 
charging  that  the  shooting  was  done  both  wilfully  and  with 
aforethought.^^     State  vs.  Scott,  36  An.  887. 

But  not  one  of  the  cases  examined  or  cited  goes  to  the  es 
holding  that  the  mere  omission  from  an  indictment  of  the  sin^ 
*'  aforethought  "  would  render  it  invalid. 

In  opinions  of  courts  and  other  law  writings  language  is  f  re 
met  with  from  which  it  might  be  inferred  that  the  word  ^'r 
alone  signifies  the  same  thing  as   '^  malice  aforethought,^* 
Cr.  L.  1,  429,  Bl.  Com.  198;    Greenleaf  Ev.  Sec.  144,  and  t 
note  in  Bishop. 

It  might  perhaps  be  so  considered  in  this  State  where,  b^ 
statutory  provision,  it  is  declared  that  "  whoever  shall  com 
crime  of  wilful  murder y  on  conviction  thereof  shall  suffer  * 
and  that  '*  there  shall  be  no  crime  known  under  the  name  of 
in  the  second  degree,"  R.  S.  784-6;  but  when  it  appears  t 
law  also  provides  that  the  indictment  should  contain  the 
**  Did  feloniously,  wilfully  and  of  his  malice  aforethought  1 
murder  the  deceased,"  must  it  not  be  admitted  that  the 
**7iialice  aforethought^^  are  required  as  descriptive  of  the  c 
murder  and  as  having  the  sense  that  the  fact  has  been  attends 
such  circumstances  as  are  the  ordinary  symptoms  of  a 
depraved  and  malignant  spirit,  a  heart  regardless  of  social  d 
deliberately  bent  on  mischief?     Russell  on  Cr.,  Bk.  3d,  Sec.  ^ 

While  considering  whether  or  not  the  word  **  malice  "ait 
suffice.   Bishop  says  that  the   better  use  makes  a  distinct! 
assigns  to  it  a  meaning  somewhat  less  intense  in  respect  of  ^ 
ness    than  to  the   two   words:    *<  malice    aforethought.'^ 
Cr.  L.,  Vol.  1,  n.  429. 

In  the  present  instance,  the  pleader  no  doubt  intended  to 
with  the  requirement  of  the  statute,  but  committed  an  c 
the  haste  of  the  moment  by  writing  the  word  **  aforesaid^^  im 
^*  aforethought.^^  It  is  probable  that  the  lapsus  did  no  injur: 
accused :  but  we  think  it  is  better  to  pursue  strictly  the  lette 
statute,  as  the  court,  in  favorem  vitsBy  readily  accepts  p 
though  nice  distinctions  on  the  subject.  It  does  so  particular 
has  held  that  the  statute  having  declared  that    ''  it  shall  be  si 
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in  eveiy  indictment  for  mnrder  to  charge  that  the  defendant  did 
felonioufily,  wilfully,  and  of  his  malice  aforethought  kill  and  murder 
the  deceased,"  a  charge  for  less  would  not  be  accepted.  Green's 
Case,  86  An.  99.  See  also  State  vs.  Williams,  87  An.  776,  and  State 
vs.  Scott  88 'An.  387. 

Our  conclusion  is,  therefore,  that  the  motion  in  arrest  was  not  im- 
properly sustained. 

While  commending  the  counsel  appointed  by  the  court,  to  the  ac- 
cused, for  the  zeal,  learning  and  ability  displayed  by  him  in  the  vindi- 
cation of  the  rights' of  his  client,  we  can  not  avoid  deprecating  the 
censurable  looseness  which  some  public  officials,  entrusted  with  the 
protection  of  social  order,  are  guilty  of  at  times  in  the  performance 
of  their  important  functions,  and  stimulating  them  to  a  more  faithful 
compliance  with  their  solemn  duties. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  affirmed  and  that  this  case  be  remanded  to  the  lower  court ; 
the  defendant  to  remain  in  custody  until  the  further  action  of  the 
court  in  the  premises. 

44  _^| 

No.  10,641.  J^ 

The  State  ex  rel.  Hope  &  Co.  vs.  The  Boabd  op  Liquidation.        J|  ^JJ| 

1.  When  official  acts,  to  be  performed  by  the  executive  branch  of  the  State  gov- 
ernment, are  divided  Into  ministerial  and  political,  and  courts  assume  the 
right  to  enforce  the  performance  of  the  former,  It  opens  a  wide  margin  for 
the  exercise  of  Judicial  power. 

The  judge  may  say  what  acts  are  ministerial  and  what  are  political.  Circum- 
stances may  arise  and  conditions  may  exist  which  would  require  the  Governor, 
in  the  proper  exercise  of  his  duty,  and  with  due  regard  to  the  interests  of  the 
fitate,  not  to  perform  a  plain  ministerial  act.  Is  the  Judge  to,  arbitrarily,  de- 
termine his  duty  in  such  a  case,  and  by  mantfamiM,  seek  to  coerce  its  perform- 
ance? 

2.  Whenever,  by  the  Constitutiou  and  laws  of  a  State,  officers  of  the  executive 
branch  of  the  government  are  vested  with  discretionary  powers  and  functions 
In  the  pcrformanc#of  civil  duties,  or  when  political  powers  and  responsibili- 
ties are  devolved  upon  them,  they  are  not  amenable  to  Judicial  process;  in  such 
ease  their  acts  are  only  politically  examinable. 

3.  When  such  duties  and  powers  devolve  upon  the  executive  department  of  the 
State  government,  as  a  whole,  the  members  of  such  a  board,  collectively,  are 
likewise  exempt  from  Judicial  control,  notwithstanding  individual  members 
may  be  compelled  by  mandamtu  to  perform  "  their  ordinary  official  duties." 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUi8,  J, 
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Henry  Denis  and  Farrar,  Jontu  dt  KrutUchnitt  for  the 
Appellees : 

Although  mandamus  doos  not  lie  to  compel  the  Board  of  Liquidation  i 
obligations  of  tht^  State,  because  said  board  have  some  discretion 
ing  or  not  funding,  the  writ  clearly  lies  to  compel  the  board  to  "met 
upon  the  application  of  a  bond  holder,  by  either  granting  or  re 
same.  High  on  Mandamus,  Sees.  323,  24, 34,  46,  48;  Oliver  vs.  Board  n 
tion,  40  A  n.  321 ;  State  ex  rel.  Forstall  vs.  Same,  29  An.  693 ;  State  ex  re 
Same,  29  An.  264. 


Walter  H,  RogerSy  Attorney  General,  for  Respordents  anc 
lants: 

The  courts  have  no  Jurisdiction  over  the  chief  executive  of  a  State  or 
department  to  compel  the  performance  of  an  official  duty.  Mississipp 
son.  71  U.  8.  498;  Flournoy  vs.  City,  17  Ind.  169, 174;  The  State  vs.  The 
25  N.  J.  L.  331,  commenting  on  Marbury  vs.  Madison,  1  Cranch,  U 
Towns,  8  Ga.  360;  /n  re  Dennett,  32  Me.  508;  People  vs.  BJssell,  19  111.  2 
vs.  Yates,  40  111.  126:  Man  lan  vs.  Smith,  8  |R.  1. 192;  State  vs.  Govern 
388;  U.  R.  vs.  Governor,  28  Mo.  853;  Bice  vs.  Austin,  19  Minn.  103;  Sutl 
Governor,  29  Mich.  .^20;  Turnpike  Co.  vs.  Brown,  8  Bax  (Tenn.)  490; 
Hartrauft,  85  Pa.  433;  State  vs.  Drew,  17  Fla,67;  People  vs.  Cullow, 
State  vs.  Warmoth,  22  La.  An.  1. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  is  a  supplement  to  that  of  » 
decided  recently  and  adversely  to  the  relators.     41  An.  535. 

The  relators  seek,  by  mandamus,  to  compel  the  various 
ents,  as  the  members  of  the  Board  of  Liquidation,  to  assem 
action  on  their  bonds  and  decide  whether  of  not  they  are 
in  consolidated  bonds  of  the  State. 

The  respondents  return  : 

1.  That  relators'  petition  states  no  cause  of  action. 

2.  That  the  judicial  department  of  the  State  governmei 
power  to  control  their  official  action,  or  conduct,  or  their  ei 
official  discretion. 

8.  That  they  are  members  of  the  executive  departme 
State  government,  and,  as  such,  designated  as  members 
Board  of  Liquidation  of  the  State  debt,  and  that  they  are  no 
slble  to  the  judicial  department  of  the  State  government  a 
time  when,  or  the  manner  in  which  they  shall  perform  thei 

4.  That  the  courts  are  without  jurisdiction  to  compel 
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meet,  of  to  fix  &  time  for  their  meetiiig,  as  the  authority  to  convene 
the  hoard  is  executiTe. 
5.  That,  Id   their   opinion,  the   present  time  is  inopportune  for  a 

meeting  of  the  board. 

The  judge  below  made  the  mandamus  peremptory,  and  in  Ma 
decree  fixed  and  designated  a  time  within  which  the  reBpondenta 
should  convene  and  decide  whether  or  not  relators'  bonds  are  fund- 
able.    From  that  judgment  the  respondents  have  appealed. 

The  question  is,  therefore,  whether  the  courts  have  jurisdiction 
and  authority  over  the  respondents,  as  members  of  the  Board  of 
Liquidation,  to  compel  them  to  meet  and  take  action  on  the  bonds 
of  relators. 

The  respondent  board  was  created  under  and  by  virtue  of  Act  3 
of  1874,  w^hich  was  a  legislative  enactment,  making  provision  for  an 
examination  into  and  funding  of  the  valid  part  of  the  public  debt  iu 
consolidated  bonds  of  the  State. 

Sec.  1  of  that  act  provides  **  that  for  the  purpose  of  consolidating 
and  reducing  the  floating  and  bonded  debt  of  the  State,  the  Governor, 
Lieutenant  Governor,  Auditor,  Treasurer,  Secretary  of  State  and 
Speaker  of  the  House  of  Representatives,  are  hereby  authorized  to 
eanse  "to  be  prepared  and  to  issue  bonds,  to  be  known  as  ^  consol- 
idated bonds  of  the  State  of  Louisiana,^  *  *  *  to  the  amount  of 
115,000,000,  or  so  mutjh  thereof  as  may  be  necessary,"  etc. 

Sec.  2  provides  "  that  the  parties  designated  in  the  foregoing 
section  shall  constitute  a  board  of  Liquidation,  and  a  majority  of  said 
hoard  shall  elect  a  fiscal  agent  for  the  State,  who  sliatL  be  a  member 
of  said  board." 

Section  3  provides  **  that  the  bonds  authorised  by  Sec,  1  shall  he 
signed  by  the  Governor,  Auditor,  and  Secretaiy  of  State,  »  •  • 
and,  when  so  prepared,  said  bonds  shall  be  exchanged  by  the  Board 
of  Liquidation  for  all  valid  outstanding  bonds  of  the  State,  and  all 
valid  warranto  I  drawn  previous  to  the  passage  of  the  act,  *  *  at 
the  rate  of  sixty  cents  in  consolidated  bonds  for  one  dollar  in 
onlfltanding  bonds  and  all  valid  warrants ;  provided ^  that  the  holder 
of  any  bond,  or  valid  warrant,  rejected  by  a  majority  of  said  hoard 
may  apply  by  petition,  to  the  proper  court,  for  relief,  and  if  final 
judgment  shall  be  rendered  in  his  favor,  against  said  board,  it  shall 
he  the  dnty  of  said  board  to  fund  his  claim  in  bonds,  at  the  rate 
provided  by  this  actj"  etc. 
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That  this  was  intended  as  a  scheme  for  the  a8certainm< 
redaction  of  the  public  debt  within  a  prescribed  compass  will 
by  reference  to  the  provisions  of  Sec.  18  of  the  act,  which 
follows,  viz: 

"  That  the  entire  State  debt,  prior  to  the  year  of  our  Lord  19 
never  be  increased,  directly  or  indirectly,  beyond  the  sum 
000,000,  hereby  authorized^  it  being  the  intent  and  object  of  t 
and  of  the  exchanges  to  be  effected  thereunder ,  to  reduce  and  reai 
whole  indebtedness  of  the  State  to  a  sum  not  exceeding  flSyOOOyC 
to  agree  unth  the  h>olders  of  the  consolidated  bonds  to  be  issui 
under  that  said  indebtedness  shall  not  be  increased  beyond  st 
during  said  period, ' '     (Our  Italics) . 

This  act  was  approved  on  the  24th  of  January,  1874,  and 
same  time,  a  constitutional  amendment  was  proposed  confii 
of  the  scheme,  and  which  declares  that  the  consolidated  b 
be  issued  under  and  in  pursuance  of  that  act  shall  be  val 
binding  contracts  of  the  State,  in  favor  of  the  holders  thereo 

Under  the  Constitution  of  the  State,  in  force  at  the  time,  as 
under  the  one  now  in  force,  the  executive  department  of  tfa 
government  was  composed  exclusively  of  the  officers  enumei 
the  funding  law,  as  composing  the  Board  of  Liquidation,  with 
ception  of  the  Speaker  of  the  House  of  Representatives,  wl 
officer  of  the  political  department  of  the  State. 

When  we  take  into  consideration  that  the  object  in  view 
liquidate  the  public  debt,  which  consisted  at  the  time  of  ma 
lions  of  dollars  in  excess  of  the  proposed  limitation,  evide: 
bonds  and  warrants  of  various  series,  and  in  exchange  for  whi 
solidated  bonds  were  to  be  given,  it  is  manifest  that  a  politics 
tion  of  serious  importance  was  presented  for  the  considers 
the  General  Assembly,  and  that  they  wisely  conceived  the  it 
devised  the  funding  scheme,  and  gave  it  in  charge  of  the  ex 
department  of  the  State  government,  with  the  solitary 
addition  of  the  Speaker  of  the  House  of  Representatives,  as  tl 
suitable  exponent  of  the  political  power  of  the  State.  Or,  i 
words,  a  case  is  presented  where  the  political  department  of  tfa 
has  delegated  to  the  executive  department  thereof  the  authoriti 
amine  into  and  place  a  limitation  upon  the  State  debt,  by  1 
miscellaneous  evidences  of  debt  into  consolidated  bonds  of  th< 

At  most  the  funding  law  merely  extends  a  grace  to  the  publ 
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itoFS  of  the  state,  of  wMch  they  have  the  option  to  avail  themselves 
under  ike  exceptiotial  circutASlanGes  stated.  In  case  creditori  elect  to 
do  eo,  and  any  one  of  their  clalmm  should  be  disputed  and  disal- 
lowed by  the  respondent,  such  creditor  has  the  right  to  have  it« 
legality  tested  in  the  mode  pointed  out  In  Section  3  of  the  act.  That 
is  tbe  particular  manner  and  event  In  which  the  State  has  consented 
to  enbmit  herself  to  the  jurisdiction  of  the  courts  in  the  premises,  and 
the  statute  points  ont  the  formula  j  or  ceremonial,  of  the  judicial  pro- 
cedure, and  expressly  limits  action  in  the  premises-  Lord  Cecil  vs. 
The  Bjard  of  Liquidation,  30  An.  35 ;  State  ex  reL  New  York  Guaranty 
Co.  vs.  Jumel,  38  An-  337  j  State  ex  reL  Newman  vs.  Funding  Board, 
as  An.  395. 

Act  1 1  of  1876  aupplemented,  only,  the  authority  conferred  by  the 
itatate  of  1874,  in  the  following  particulars : 

L  By  authorising  any  tax  payer  to  institute  suit  in  his  own  name, 
or  to  intervene  in  any  pending  suit,  for  the  purpose  of  testing  the 
legality  or  validity  of  any  issue  of  bonds  or  warrants,  and  to  inquire 
intc  the  consideration  for  which  same'  issued, 

2.  To  restrain  the  board  from  funding  such  bonds  or  warrants  until 
their  validity  shall  have  been  finally  determined  by  this  court. 

3.  By  making  an  enumeration  of  the  variona  issues  of  bonds  and 
warranta  which  were  deemed  of  doubtful  validity. 

4.  By  declaring  that  the  presidcnta  of  the  New  Orleans  Cotton 
Exchange  and  of  the  Board  of  Trade  shall  be  members  of  the  board, 
with  thejjroiTSO,  'Hhat  any  delay,  refusal,  or  inability  of  either,  or 
both  of  said  last  named  persons  to  qualify  as  members  of  said  board, 
or  of  the  non-existence  of  either,  shall  not  affect  the  validity  of 
the  said  board  and  Its  acts ;  and  a  majority  of  said  board  shall  be 
required  in  order  to  perform  any  official  act,'*  Acts  of  1875,  p, 
110,  H  scq. 

It  is  apparent  that  this  statute  did  not  change  the  autonomy  of  the 
board  as  originally  organized ;  on  the  contrary,  it  expressly  provides 
that  the  addition  of  the  presidents  of  two  New  Orleans  exchanges 
shail  not  alter  the  staiua  of  the  board  ]  that  the  failure  or  refusal  of 
either  to  act  ©hall  not  affect  the  validity  of  the  board  or  its  acts  j 
and  that  '*  a  majority  of  said  board  shall  be  required  in  order  to  per* 
form  any  official  act."  Evidently,  the  presidents  of  the  exchanges 
were  intended  to  be  txdvisorp  membera  only,  and  their  addition  did 
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not,  in  any  way,  affect  the  character  of  the  organization  as 
Hve  body  charged  with  the  performance  of  political  functioi 
Indeed  Act  68  of  1877,  amendatory  of  Section  2  of  Act  5 
omits  the  presidents  of  the  exchanges  entirely,  while  it  reitt 
others. 

As  drawing,  very  clearly,  a  line  of  distinction  between  the 

powers  which  the  board  was  to  perform,  and  the  judicial  p 

courts  were  authorized  to  exercise,  we  refer  to  what  was 

in  this  case,  when  it  was  last  before  us,  viz:  <<The  State  J 

permission  for  a  certain  class  of  obligations  to  be  presents 

holders  of  them  to  Louisiana  courts  for  determination,  ai 

validity,  and  thus,  in  authorizing  suit  against  herself,  she  ha 

out  the  channel  through  which  it  must  reach  the  coufts,  an 

be  followed."  Hope  &  Co.  vs.  Board  of  Liquidation,  41  An.  53i 

are  requested  to  go  much  further,  now,  and  coerce  the  actit 

board ;   not  in  reference  to  the  recognition  vel  non  of  the 

,  •  jt  creditors,  but  in  reference  to  the  propriety  of  its  meeting  ai 

**^  the  designation  of  the  time  when  and  the  place  where  it  sfa 

. «,  and  the  purposes  for  which  the  meeting  is  to  be  held.    When  \ 

^^  apoa  the  object  to  be  attained  by  the  funding  scheme,  and 

(jf  total  debt  was  to  be  thereby  reduced  to  $16,000,000;  and  t 

lf<  sider  that  the  holdings  of  the  relators  amount  to  more  than 

1^  000  in  capital,  alone,  it  may  be  a  question  of  serious  cons 

*^  with  the  respondents  when  they  should  take  action  in  the  ] 

It  may  well  be   that  the   precipitation  of  an  issue  of  su^ 

moment  as  that  of  the  allowance  vel  non  of  a  claim,  equal  it 

to  one- fourth  of  the  public  debt,  at  an  inopportune  momei 

prove  embarrassing  to  the  State,  and  seriously  affect  her  ei 

time  of  greatest  need. 

It  was  made  a  question  before  our  immediate  predecessors^ 
a  loan  proposed  to  be  made  by  the  Legislature  to  the  Nev 
Pacific  Railway  Company,  in  1878,  was  not  unconstitutional, 
the  fifteen  million  limit  to  the  State  debt,  contemplated  and 
in  the  funding  laws,  and  the  constitutional  amendment  of  J 
theretofore,  been  reached,  and  on  that  question  they  salt 
legislation  —  the  funding  bill  and  the  act  proposing  the  consi 
amendment  —  followed  immediately  upon  the  submission  to 
eral  Assembly  of  the  Auditor's  report  of  January  1,  1874,  w 
this  statement  and  information." 
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Then  follows  a  quotation  from  tbe  Anditor'B  report,  giving  in  de- 
tail the  amonnta  of  warrants  and  bonds  representing  "  the  aclnat 
debt  of  the  State  ^'  which  he  esteemed  fundable,  and  the  aggregate 
of  which  was  $24,356,338.72.  The  opinion  then  proceeds:  "  In  a 
tabulated  statement  appended  to  the  report  and  forming  one  of  the 
exhibits,  the  total  amount  of  the  bonded  debt  of  the  State  for  which 
the  State  ia  actually  Liable,  is  fixed  at  the  figures  above  set  forth ^  and 
there  are  then  itemized  other  bonds  for  which  the  State  is  contin  - 
gently  liable,  amounting  to  $4,853,683.33,  which,  with  a  sum  stated  as 
the  *■  mfacellaneouB  debts  *  of  the  State,  make  up  a  sum  of  $30,000,000. 
Id  exact  figures,  it  is  that  sum  less  $827 J  7.  The  funding  of  that 
§iim  at  the  rate  suggested  by  the  Auditor  and  adopted  by  the  Legis- 
lature will  create  a  consolidated  debt  of  $18^000,000.  The  funding 
ol  the  sum  stated  by  the  Auditor  as  the  actual  debt  of  the  State  will 
create  a  debt  of  a  little  less  than  $15,000,000*  It  is  obvious  that  the 
plan  both  of  the  Auditor  and  the  Legislature  embraced  only  the 
latter  mim,  or,  in  other  words,  that  it  excluded  the  bonds  loaned  to 
the  Citizens*  Bank,  and  the  Consohdated  Planters'  Association,  which 
amounted  in  round  numbers  to  the  sum  above  stated,  as  a  debt  for 
which  the  State  was  contingently  liable.'* 

la  the  coDcludlng  part  of  the  opinion  the  court  say:  ^*  It  ia  im- 
possible that  the  contingent  liability  of  the  State  upon  the  bonds 
loaned  to  the  Citizens'  and  Consohdated  Banks  should  have  entered 
into  the  plan,  because  the  funding  of  them  with  the  other  liabilities 
will  produce  a  sum  greatly  exceeding  that  fixed  by  the  act  and  the 
amendment,*'  State  ©x  reh  New  Orleans  Pacific  R:iilway  Company  vs, 
Nicbollfl,  Governor,  30  An.  980. 

When  we  reflect  upon  the  fact  that  the  relator's  bonds  ore  the 
bonds  there  under  consideration,  the  difficulty  of  the  aituation  is  in- 
creased, and  the  urgency  of  relegating  the  whole  matter  to  the  <*t*- 
cretkn  of  the  Board  of  Liquidation,  and  ultimately  to  the  Legislature, 
is  increased.  It  is  quite  true  that  this  might  be  an  argument  against 
the  bonds  when  put  upon  their  merits  before  the  board  for  allowance, 
but  it  also  affects  the  question  now  before  us,  as  to  whether  It  was 
contemplated  that  the  judiciary  should  take  action  in  the  premises. 
We  think  it  is  clear  that  we  should  not;  and,  as  our  duty  to  grant 
the  extraordinary  relief  afforded  by  mandamu»  has  not  been  made 
plain  and  unmistakable,  we  ought  to  refuse  it,  and  shift  the  burden 
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on  the  Bhouldera  of  the  Legislature,  who  are  better  caps 
deal  with  the  question  than  the  judiciary  are. 

This  question  is  now  presented  and  contested  for  the 
and  no  case  cited,  and  none  that  we  have  been  able  to 
variance  witli  the  view  we  have  expressed.  We  have  exi 
following  cases,  viz :  State  ex  rel.  Board  of  Supervisors  vf 
Liquidation,  30  An.  816 ;  Louisiana  National  Bank  vs.  Boai 
An.  1356;  State  ex  rel.  Bartlette  vs.  Board,etc.,  31  An.  27£ 
rel.  Meyers  vs.  Board,  etc.,  33  An.  124;  State  ex  rel.  Bank 
etc.,  29  An.  264 ;  State  ex  rel.  Forstall  vs.  Board,  29  An.  69C 
vs.  Board,  etc.,  39  An.  343;  Jardet  vs.  Board,  40  An.  879;  SI 
Newman  vs.  Funding  Board,  89  An.  395 ;  Oliver  vs.  Board,  e 
321;  Sage  vs.  Board,  etc.,  37  An.  413;  Adams  &  Co.  vs.  Bo; 
689;  State  ex  rel.  Forstall  vs.  Board,  etc.,  29  An.  692;  ai 
contrary  principle  announced  therein ;  and  we  apprehend 
be  found  in  opposition  to  it. 

That  mandamuB  will  go  to  State  officers  for  the  pe 
of  purely  ministerial  functions,  has  been  decided  in  mi 
among  which  the  following  may  be  cited :  State  ex  rel.  Mc 
Auditor,  27  An.  429;  State  ex  rel.  Mentz  vs.  Auditor,  ! 
State  ex  rel.  LoUgstreet  vs.  Treasurer,  28  An.  982 ;  State  en 
vs.  Treasurer,  26  An.  132 ;  State  ex  rel.  Jumel,  Auditor,  3 
State  ex  rel.  Moss  vs.  Jumel,  Auditor,  81  An.  142;  Sta 
Ecuyer  vs.  Burke,  Treasurer,  88  An.  966;  State  ex  rel.  Ca 
Steele,  Auditor,  87  An.  355. 

But  it  has  long  been  a  question  of  delicacy  and  g^eat  dii 
the  courts  of  this  country.  State  and  Federal,  of  last 
determine  where  the  exact  line  of  demarcation  is  to  be  draiK 
political  and  executive  duties,  for  the  performance  of  which 
will  not  go  to  a  governor  of  a  State,  and  purely  minister 
for  the  performance  of  which  the  writ  will  lie. 

As  applicable  to  the  question  in  hand,  we  may  cite  St 
Oliver  vs.  Warmoth,  Governor,  22  An.  1,  in  which  our  pr 
expressed  themselves  as  follows,  viz : 

"When  the  official  acts  to  be  performed  by  the  excecm 
of  the  govemm^enty  are  divided  into  ministerial  and  political, 
assume  the  right  to  enforce  the  performance  of  the  former, 
wide  margin  for  the  exercise  of  judicial  power.  The  judg 
what  acts  are  ministerial,  and  what  political.     Circumst 
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arifie,  and  conditiona  may  exist,  which  would  require  the  gOT^rnor 
of  ft  State,  in  ike  proper  exercise  of  his  duty,  and  imth  due  regard  to  the 
interests  of  the  StatCf  not  to  perform  a  minieteriai  act*  Ib  the  judge  to 
determiQe  his  duty  in  such  a  case^  and  compel  him  to  perform  it? 
The  reasons  of  the  executive  for  the  no u- performance  of  an  act^ 
the  judge  may  never  know,  or,  if  brought  to  his  knowledge,  be  may 
review  and  overrule  themj  and,  in  so  doing j  aasume  poliliGal  func* 
iions.  He  would  determine^  in  sitch  case,  the  policy  of  doing  the  aci. 
The  Legislature  which  prescribed  the  act  might  hold  the  executive 
harmless,  while  the  jadge  condemned  him.'^  (Italica  in  quotation 
are  oars.) 

In  our  opinion,  the  very  difficulty,  suggested  by  the  courts  in  that 
opinion,  has  arisen,  and  is  confronting  us  here— the  rightfulness  of 
the  exercise  of  judicial  power,  for  the  purpose  of  coercing  ^Hhe  execfu- 
(tte  braneh  of  the  governments^*  in  the  performance  of  duties,  which 
it,  in  the  proper  exercise  of  its  discretion,  and  with  due  regard  for 
the  interests  of  the  State,  decUnea  to  perform. 

If  it  be,  even,  conceded  that  it  is  questionable  whether  the  duties 
assigned  to  the  funding  board  are  purely  ministerial,  this  court 
would  "open  a  wide  margin  for  the  exercise  of  judicial  power,''  in 
assuming  that  they  are,  and  making  the  mandamus  peremptory.  The 
question  of  greatest  importance — and  that  which  is  uppermost  in  the 
executive  mind — is,  what,  under  the  circumstances,  is  the  proper 
exercise  of  executive  duty  in  the  premises,  with  due  regard  to  the 
welfare  of  the  State?  Can  the  judiciary,  with  due  regard  to  the 
funding  scheme,  decide  the  question  thus  arbitr(*riiy,  and  by  man- 
damus compel  the  respondents  to  act f 

Another  decision  of  our  predecessors ,  construing  a  similar  fund- 
ing statute,  has  pecniiar  significance  (in  respect  to  the  one  under 
consideration) ,  wherein  a  judgment  refusing  a  peremptory  mandamus 
against  a  board  of  liquidation  was  alfirmed.  The  court  invited 
special  attention  to  the  fact  that  "the  words  used  are  ^autfiorized 
and  empoweredj^  as  exercising  a  controlling  influence,  over  the  per- 
formance of  duty  by  ^he  Board  of  Liquid ation.'^  State  ex  reh  Burnet 
vs.  Warmoth,  Governor,  23  An.  76, 

In  this  connection,  it  is  a  noteworthy  fact,  and  should  be  taken  into 
consideration,  that  the  only  words  employed  in  the  funding  laws  of 
1S74  and  1875,  with  regard  to  the  powers  or  the  organization  of  the 
board,  are  "that  the  parties  designated  in  foregoing  section  shall 
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constitute  a  hoard  of  liquidation.^^  In  the  case  last  referred 
court  said,  of  the  statute  considered,  that  ''the  act  whic^h  the 
bers  of  the  board  was  required  to  do  was  miniaterialj  and  f] 
very  nature  involved  a  discretion  in  them,  in  regard  to  the  ma 
doing  it."  State  ex  rel.  Smith  &  Co.  vs.  Board  of  Liquidat( 
An.  388. 

The  same  rule  of  interpretation  is  applicable  to  the  re^P' 
board  under  the  law  of  1874. 

This  seemed  to  be  the  view  entertained  of  it  by  our  imn 
predecessors,  who,  in  considering  an  application  for  manda 
the  respondent  board,  said:  • 

The  writ  **  is  not  granted  in  doubtful  cases.     To  warrant  the 
the  relator  must  have  a  clear  and  legal  right  to  the  perforixif 
a  particular  act,  or  the  fulfilment  of  a  particular  duty,  at  t lie 
of  the  respondent,  and  this  right  must  be  a  complete ,  and  not 
an  inchoate  right.     High's  Ex.  Le.  Rem.  Sees.  7,  et  seq.    To 
the  issuance  of  the  writ  in  this  case,  the  relator  must  have  a 
and  perfect  right  to  have  the  bonds  presented  by  himj  funded ^ 
must  be  the  respondent^ s  duty  to  fund  them — a  duiy^  the  perfoi 
of  which  is  not  discretionary  on  the  one  hand— a  Hght  v^hich 
inchoate  and  imperfect  on  the  other. ^^     State  ex  rel.  Exchange  Ba 
Board,   29  An.   264.      Counsel  for  relators  cite  wHh   reliai 
opinion  of  the  Indiana  Supreme  Court,  which  says : 

**  But  the  question  whether  a  manctomtzs  will  lie  against  the  Go 
to  enforce  the  performance  of  an  executive  duty  does  not  a 
this  case.  The  duty  of  the  Governor,  in  connection  with  th< 
officers  named  in  the  act,  is  not  executive.  The  executive  po 
the  the  State  is  vested  solely  in  the  Governor.  ConBtitution, 
Sec.  1. 

**Any  power  or  authority  vested  by  legislation  in  the  Go 
together  with  other  officers  or  persons,  in  which  they  are  to  h 
equal  voice  with  him,  can  not  be  executive,  as  he  alone  is 
with  the  executive  power  of  the  State.  Any  duty  which  h 
law  required  to  perform  in  connection  with  others,  in  whic 
have  an  equal  voice  with  him,  can  in  no  sense  be  said  to 
executive  duty. 

**The  Governor  and  the  other  officers  named  in  the  act  r 
regarded  as  constituting  a  board,  organized  by  the  Legislate 
the  performance  of  certain  duties ;   and  a  mandamus  will  lie  e 


^ 


KBW  ORLEANS,  MAY,  1S90.  667 


Slate  03C  ri*l.  Hope  A  Co.  va.  Board  of  LIqiiiaatlon, 


them  to  enforce  the  performance  of  the  duties  prescribed,"  Gray, 
etc.  v«,  Coghlin,  etc,  72  Iiid.  578. 

But  that  opinion  is  notapplicabJe  here  for  two  reasons:  (1)  Because 
"the  executive  power  of  the  State  "of  Louisiana  ia  not  es-cluffively 
vested  in  the  Governor,  only  ^Mhe  *uprcm<j  executive  power;"  (2) 
because  ^^  the  other  offwerif  named^^  in  the  funding  atatutes  of  1874 
are  themselves  members  of  the  executive  department  of  the  State 
government.  Hence  this  is  not  a  ease  where  Ibo  Governor  is  merely 
designated  as  er  mrtute  officii  a  member  of  aboard  in  connection  with 
other  persons  which  is  charged  with  the  performance  of  certain  des*- 
i^aied  ministerial  duties.  On  the  contrary,  the  law  declares  that 
''  the  Governor,  Lieutenant  Governor,  Auditor,  Treasurer,  Secretary 
of  State  and  Speaker  of  the  House  of  Representatives  *  *  shall 
conatitate  a  Board  of  Liquidation."  Such  officers  have  acted ^  and 
when  their  terms  of  office  have,  from  time  to  time,  expired  their 
miceessore  in  office  have  taken  their  places  in  the  Board  of  Liquida- 
tion without  any  formal  reappointment  or  investiture  with  any  in- 
signia of  office  as  GQch.  The  board  is  a  confinitin^r  one,  only  subject 
bo  legislative  recall. 

There  are  many  cases  in  which  the  courts  of  different  States  have 
held  that  mandanitis  will  go  to  the  chief  executive  officer  of  a  State, 
hot  for  the  performance  only  of  apeciflc  mlnijtterial  duties.  Of  that 
ciaeii  we  cite  the  following,  viz: 

Bonner  vs.  The  State  of  Georgia,  7  Ga.  481;  State  ex  reh  White- 
ttmn  vs*  Chase,  Governor,  5  Ohio  St.  22y-,  State  vs.  Governor,  7 
Ohio  St.  372;  Attorney  General  vs.  Bamstead,  4  Wis.  G67j  Cotton 
TB,  Ellia,  Governor,  7  Jones  (LawO  N.  C,  645;  State  ex  rel.  Wall  vs* 
Blasdell,  4  Nevada  241;  State  ex  rel,  Lockwood  vs.  Kirkwood,  14 
Iowa  162;  Harpending  vs.  Knight,  Governor,  :39Cal.  189;  McCur- 
ley  vs.  Brooks,  16  Cal.  11;  Middleton  vs.  Law,  30  Cal.  696;  Street 
™^  Haight,  Governor,  S9  Cal.  87;  Chamberlain  vs*  Sibley,  4  Minn. 
312;  McGurdea  vs.  Swan,  Governor,  25  Md.  173;  Groom  vs. 
GootEor,  43  Md.  572;  Railroad  vs.  Moon,  36  Ala.  382;  Grover  vs. 
Nelson,  6  Ind.  496;  Baker  vs.  Eirke,  33  Tnd.  517;  Chmnmassero  va. 
Potts,  2  Mo.  242. 

We  cite  these  merely  for  the  purpose  of  showing  that  in  a  variety 

of  eases,  and  in  different  courts  of  the  country,  mundunms  has  gone 

to  the  chief  executive  officer  only  when  the  law  had  imposed  on  him, 

either  alone  or  in  connection  with  other  persona,  the  performance  of 

42 
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«pect/lc  ministerial  functions,  superadded  to  those  devolvi 
him  under  the  Constitution  and  general  laws  of  the  State.  £ 
on  this  question  there  are  quite  as  many  and  quite  aa  re@] 
authorities  which  express  a  contrary  view,  and  in  the  f< 
cases  it  has  been  held  that  in  nx>  case  will  the  writ  of  mandam 
the  chief  executive  of  a  State.  People  vs.  Hatet,  3B  III.  S 
vs.  Deslonde,  27  Ala.  71;  State  vs.  Deke,  20  Minn.  363;  I 
vs.  Randolph,  24  Texas  537;  Rhodes  vs.  Railroad  Co.,  40  Te: 
Railroad  Co.  vs.  Graves,  47  Texas  428;  Chalk  vs.  Darden,  -1 
438. 

In  the  following  cases  doubt  is  expressed  as  to  the  alio? 
the  writ,  and  limiting  its  employment  to  extreme  cases :  Haw 
Governor,  1  Ark.  570;  State  vs.  Drew,  17  Fla.  67;  Low  vs.  ' 
8  Ga.  360;  People  vs.  Bissell,  19  111.  229;  People  vs,  Yate 
126;  Durant  vs.  Governor,  32  Maine,  508;  People  vs.  Gove 
Mich.  320;  Rice  vs.  Austin,  19  Minn.  103;  Railroad  Co.  vs.  ] 
27  Minn.  1;  Railroad  Co.  vs.  Lowry,  61  Miss.  102;  State  i 
emor,  39  Mo.  389;  State  vs.  Governor,  26  N.  J.  (Law)  3S1 
rauft^s  Appeal,  85  Penn.  St.  433;  Maurin  vs.  Smith,  B  B 
Turnpike  Co.  vs.  Brown,  8  Baxter,  490. 

This  extensive  examination  of  and  research  into  adjudicat 
has  satisfied  us  of  the  correctness  of  the  general  pro  post  tii 
whenever,  by  the  constitution  and  laws  of  a  8tate,  officers  ot 
ecutive  branch  of  the  government  are  vested  with  discn^tiona 
tions,  in  the  performance  of  civil  duties,  or  political  powera 
sponsibilities  are  devolved  upon  them,  they  are  not  anew^ 
judicial  process,  but  that  their  acts  are  only  examinable  po 
From  this  proposition  the  supplemental  one  may  be  deduc 
when  such  duties  and  powers  devolve  upon  the  executive  bi 
department  of  the  State  government,  as  a  whole,  as  in  this  c 
members  of  the  board  thus  constituted  are  likewise  exempt  fr 
cial  control ;  and,  notwithstanding  that  some  of  the  officers^ 
ively,  are  subject  to  judicial  control,  and  can  be  coerced  by  m< 
to  act,  and  to  perform  "  their  ordinary  official  duties."  Sm 
purport  of  United  State  vs.  Dunlap,  128  U.  S.  40 ;  Kendall  vb 
States,  12  Peters 524 ;  United  States  vs.  Schurz,  102  U.  8.  378 ; 
vs.  Paulding,  14  Peters  497. 

On  reason  and  authority  we  think  the  judgment  should  be  r 
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It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed;  and  it  is  further  ordered  that  a  peremptory  jnandainu» 
be  refused  at  relator's  cost  in  both  courts. 


DissENrmo   Opinion. 

FENiTBiif  J.  I  am  compelled  to  dissent  from  the  opinion  and  de- 
cree herein,  and  adopt  as  my  reasons  therefor  the  opinion  rendered 
by  the  learned  judge  a  quo,  which  is  as  follows : 

*^  The  relators,  Hope  &  Co, ,  allege  that  they  are  holders  of  bonds 
amounting  to  $4,018,626,48,  for  which  the  State  of  Louisiana  is  lia- 
blSj  and  which  they  have  the  legal  right  to  exchange  for  consolidated 
bonds  of  the  State,  in  the  ratio,  and  at  the  rate  of  interest  prescribed 
by  the  Funding  Act  of  1874,  and  the  statutory  and  constitntional 
modifications  thereof  since  adopted. 

**That  desiring  so  to  exchange  their  said  bonds,  they  have  surren- 
dered them  into  the  custody  of  the  Board  of  Liquidation  of  the  State 
Debt,  and  have,  In  accordance  with  the  rules  of  procedure  estab- 
lished by  said  board,  made  formal  application  to  it  for  the  funding 
atid  exchange  aforesaid  \  but  that  the  said  board  have  failed  and 
refused  to  assemble  and  act  upon  said  application,  although  this  is  a 
duty  devolved  upon  them  by  law. 

**They,  therefore,  by  this  suit,  ask  that  a  peremptory  writ  of  man- 
damus do  Jsaue,  requiring  said  board  to  meet  and  act  upon  their 
offer  and  demand  for  the  funding  of  their  said  bonds.  The  alterna- 
tive writ  having  issued,  said  Board  of  Liquidation  have  made 
return  thereof  by  the  Attorney  General,  in  effect,  ikai  the  members 
of  said  board  are  also  members  of  the  executive  department  of  the 
State  government;  thai  their  official  acts  as  said  board  are  o IB cial 
acta  of  said  executive  department,  and,  therefore^  tha*  the  court  is 
without  power  to  require  said  board  to  meet^  or  to  ^^  a  time  of 
meeting,  or  to  direct  what  business  it  should  consider;  the  power  and 
dnty  of  convening  it  resting  in  the  executive  and  not  with  the  judi  - 
ciary  branch  of  the  government. 

*'  For  further  return  they  declare,  but  without  waiver  of  their  de  - 
nial  of  jurisdiction  in  the  court,  that  they  are  charged  with  discre- 
tionary power  as  to  their  assembling  for  the  business  of  the  nature 
proposed  by  relators;  **having  in  view  the  public  interest^  and  the 
preservation  of  the  public  credit;'*  that^  on  its  face,  relators*  appli- 
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cation  shows  that  they  have  rejected  their  privileges  mi 
Funding  Act  of  1874,  if  any  they  had,  which  is  denied ;  thai  th 
lativf^  appropriation,  biennially  made  since  1S80,  and  annnal 
prior  to  said  year,  to  pay  the  interest  on  the  State  debt,  h 
embraced  provisions  for  the  bonds  of  relatoi-Sj  and  fftai,  not 
availed  of  said  Act  of  1874,  nor  moved  until  the  year  1888, 
under,  relators  can  not,  at  their  own  will  and  convenience, 
g:ardleas  of  the  public  weal,  require  a  meeting  of  the  Board  o 
dntion  as  they  are  attempting;  that  the  Legislature  will  n 
session  until  May,  1890,  and  the  present  time  is  inopportm 
finally,  that  the  executive  is  charged  with  the  conaervatioi 
public  welfare  and  the  execution  of  the  lawBOf  the  State,  a! 
act  upon  his  official  discretion,  in  the  exercise  of  which  he 
constitutional  guarantee  of  immunity. 

^*The  issues  as  made  up,  as  I  understand  them,  present  tt 
question:  (1)  Whether  the  judiciary  of  the  State  has  power  1 
pel  thedefendant  board  to  assemble,  and  act  upon  the  applici 
any  holder  of  evidences  of  the  State's  indebteness,  claimed  to  t 
able  under  the  Funding  Act  of  1874  and  its  amendments  ]  i 
ivheiher  the  tardiness  of  relators,  in  making  applieation  i 
their  bonds,  they  having  delayed  from  the  year  1874,  wl 
Funding  Act  was  passed,  up  to  the  year  1888,  is  not  good  cat 
the  Board  of  Liquidation  should  not  meet,  or  act,  at  this  inop 
time,  for  the  reason,  that  provision  has  not  been  mad©  to  u 
iutt^rost  that  would  be  due  on  relators'  bonds,  if  funded,  and 
be  made  until  in  May,  1890,  the  effect  of  all  which  might  be  i 
the  State  a  defaulter,  quoad  said  interest,  to  the  serious  de 
of  its?  financial  credit,  and  the  injury  of  all  holders  of  its  vi 
outBtanding  securities. 

'^The  evidence  fully  sustains  relators'  allegations  as  to  the 
der  of  their  bonds  to  the  defendant  board,  and  their  formal  a 
tion  for  a  meeting  of  said  board  and  its  action  thereupon  for  th 
ing  and  exchange  of  said  bonds,  as  also,  that  they  have  failec 
tuin  such  meeting  and  action. 

*^  The  matters  relied  upon  by  defendant  board  are  within  il 
dieial  cognizance  and  required  no  proof. 

^*  The  first  question  raised,  t.  e.,  whether  the  court  has  jurisi 
ia   dependent  on  the  further  question,    whether  or  not  the  del 
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board  is  a  part  of  the  esectitive  department  of  the  State  goverjimeiit, 
and  as  euch  called  upon  to  act  touching  the  matters  under  consider- 
ation, within  the  sphere  ol  their  duties,  as  such  executii'^e  officers, 

"  If  yes,  and,  in  these  executive  duties,  they  have  discretionary- 
power,  it  is  manifest  that  the  judiciary,  a  co-ordinate  branch  of  the 
government,  could  have  no  authority  whatsoever.  State  OonsLitu- 
Uon,  Arts.  14 j  15. 

^*  Desiring  to  avoid  even  the  appearance  of  willingness  to  interfere 
in  the  slightest  degree  with  the  functions  of  either  of  the  other  de- 
partments, I  have,  as  a  judge,  carefully  considered  the  ant hori ties 
relied  upon  by  the  Attorney  General^  and  the  argamenta  addressed 
with  reference  to  the  distribution  of  the  governmental  powers  of  the 
State. 

**  Having  them  in  mind,  the  inquiry  ariaea,  what  is  the  eomponition 
of  the  Board  of  Liquidation ,  and  what  are  its  legal  functions  and 
powers  ? 

''By  the  Funding  Act  No.  3  of  1874,  and  the  amendments  thereto 
of  1875^  the  Governor,  Lieuteuant  Governor,  Secretary  of  State, 
Auditor  and  Treasm-er  (all  of  whom  are  by  Art.  58  of  the  Constitu- 
tion designated  as  composing  the  executive  department) ,  the  Speaker 
of  the  HouAe  of  Eepre&entatives  (by  same  designation  a  legislative 
officer),  the  President  of  the  New  Orleans  Cotton  E^ccbange  and  the 
Fiscal  Agent  of  the  State  (who  are  without  constitutional  designa- 
tion, were  constituted  a  body  politic,  to  be  known  as  the  Board  of 
Liqaidatian  of  the  State  debt. 

**  The  duties  of  the  foregoing  State  offleera  ^ere  to  '  cause  to  be 
prepared,^  and  of  said  board,  to  issue  bonds  to  be  known  as  consoli-  - 
dated  bonds,  in  exchange  for  all  valid  outstanding  bonds,  and 
certain  valid  ontatanding  warrants  of  the  State,  at  GO  cents  of  the 
consolidated  bonds  for  $i  of  said  outstanding  bonds  aod  warrants; 
with  the  provi»Oj  that  the  holders  of  any  bond  or  warrant,  rejected 
by  the  majority  of  said  board,  ^ntar/  appl\/  by  petition  to  any  court  for 
relief,  and  if  final  jodgment  shall  be  rendered  in  his  favor,  against 
«aid  board,  it  shall  be  tho  duty  of  said  board  to  fund  said  claim  in 
bonds,  at  the  rate  provided  in  this  act." 

B3' the  supplementary  Act  No,  11  of  1875,  the  Board  of  Liquida- 
tion was  prohibited  from  issuing  any  consolidated  bonds  for  any 
ontstanding  bonds,  or  warrants,  the  legality  or  validity  of  w^hich  may 
haT9  been,  or  might  thereafter,  be  questioned,  ^ 'until  said  bonds,  or 
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warrantB  shall  first,  by  final  decree  of  the  Supreme  Ckmri  of  1 
of  Lfouisiana,  have  been  declared  legal  and  valid  obliga^tions 
the  State,"  et<c. ;  and  the  right  of  action  againat  the  board  wi 
to  any  tax  payer,  to  institute  a  suit,  or  to  intervene  in  an} 
teet  such  questioned  bonds. 

The  act  then  enumerated  by  special  recital  certain  boi 
warrants,  which  were  declared  *'  questioned." 

It  is  also  provided  that  a  majority  of  the  board  Bhould  be  ] 
to  perform  an  official  act. 

For  misconduct  in  their  duties  the  members  of  said  boa 
subjected  by  the  former  act  to  prosecution  and  punishmen 
the  courts. 

Now,  in  these  laws  I  find  nothing  which  identifier  the  1 
Liquidation  with  any  department  of  the  State  goYernment, 
Constitution  has  nothing  On  the  subject. 

On  the  contrary,  I  find  that  it  is  a  creation  of  a  statu 
body  corporate,  charged  with  certain  ministerial  duties,  and 
with  a  certain  discretion  or  judicial  power,  susceptible  of  i 
"  in  the  first  instance^  but  not  final,  recourse  to  the  judici; 
of  the  State  being  expressly  granted  by  the  statute  to  com 
fund  or  to  prohibit  it  from  funding,  whenever  the  issue  of  fan 
is  raised. 

It  acts  officially  through  the  majority  of  its  members. 
deliberations  and  its  acts,  therefore,  I  find  that  each  membi 
peer  of  each  of  his  fellow  members,  for  the  law  makes  then 
so  that  the  voice  and  the  vote  of  the  Cotton  Exchange  pre  si 
the  Fiscal  Agent,  are  as  potent  as  the  voice  and  the  vote  oft] 
emor  of  the  State,  or  of  the  Speaker  of  the  House^  altho 
former  are  not  classed  as  State  officials,  whereas  the  lai 
officers  of  exalted  rank. 

*  Nor  do  I  find  any  action  required,  or  duties  imposed  u 
Governor  or  Speaker  of  the  House,  as  membera  of  this  boan 
relate,  in  the  slightest  degree,  to  their  legal  or  constitution 
tions  as  Governor  or  Speaker. 

The  same  may  be  said  of  each  and  every  other  membei 
board,  although  he  may  be  the  incumbent  of  a  State  office. 

I  am,  therefore,  of  the  opinion  that  the  defendant  board 
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part  of  the  execatlve  departmeiit,  but  rather  that  It  ia  but  a  cor- 
porate body,  a  person  in  law,  and  therefore  distinct  from  the  mem- 
berfl  who  compose  it.     H.  0.  C.  427,  435. 

Ae  atich  I  find  nothing  in  the  law,  organic  or  itatutory,  which 
€xempt-e  it  from  judicial  control,  whenever,  by  its  actiona,  any  person 
Alleges  himself  to  have  been  deprived  of  a  legal  right. 

The  Article  11  of  the  Constitution  declares  that  *^a)l  courts  shall 
be  open,  and  every  person  for  injury  done  him,  in  his  righta,'^  etc., 
^^fthall  have  adequate  remedy,  by  due  process  of  law,  administered 
T^'itbout  denial  or  unreasonable  delay," 

From  the  very  statute  creating  the  board,  it  aeerag  to  have  been 
expressly  Bubjected  to  judicial  control  in  the  matter  of  funding  the 
State  debt.  For  eitample,  by  the  Act  of  1874,  if  the  board,  through 
a  majority  of  its  membera,  reject  an  application  to  fund,  the  holder 
of  the  rejected  bond,  or  warrant,  can  by  suit  compel  the  board  to 
fund  the  aame,  if  found  by  the  court  to  be  legal  and  valid. 

Again,  if  a  bond,  offered  for  funding,  be  of  a  class  or  kind  known 
as*' tainted  ''  or  '^  questioned/*  the  board  is  powerle&a  to  fund  it 
until  by  jndgnient  of  the  Supreme  Court  it  shall  have  been  declared 
legal  and  valid. 

In  every  case  where  an  issue  has  been  raised,  or  may  be,  as  to  the 
right  to  fund  any  bond  or  warrant  of  the  State,  the  ultimate  discre- 
tion, the  absolute  jvs  dicendiy  is  lodged,  not  in  the  Board  of  Liquida- 
tion, but  in  the  judiciary  of  the  State ^  the  Supreme  Court  being  the 
final  arbiter. 

And  ao,  in  accordance  with  this  view,  the  judicial  power  has  been 
repeatedly  exercised  to  compel  the  board  to  fand,  or  to  prohibit  it 
from  funding  evidences  of  State  indebtedness,  presented  for  its 
action. 

See  30  An.  816,  1356;  31  An.  273,  33  An.  124,  39  An.  327,  343,  395; 
40  An.  321,  379;  and  many  other  cases. 

As  therefore  the  judicial  power  exists  to  compel  or  to  prohitnt 
action  of  the  board  on  the  vital  iaaue  of  funding  the  State  indebted- 
nesB,  which  was  the  sole  object  of  its  creation,  and  is  the  only  reason 
for  ita  existence ;  and  if,  as  the  statute  declares,  its  members  indi- 
vidually are  subject  to  prosecution  and  punishment,  before  the  courts^ 
for  unlawful  acts  of  omission  or  of  commission,  in  their  conduct  as 
BUch  members,  a  fortiori  the  judicial  authority  mast  embrace,  when 


664 


SUPREME  COURT  OF  LOUISIANA- 


state  ex  rel.  Hope  &  Co.  vs.  Board  of  Liquidation. 


tr: 


properly  invoked,  the  minor  power  of  compelliug  the  bi 
assemble  and  discharge  its  duty,  for  otherwise  the  greate] 
not  include  the  less. 

II. 

The  matter  remaining  for  consideration  is,  whether  the  U 
of  the  relators  in  making  their  application,  and  the  fact  thai 
to  the  absence  of  appropriation  to  meet  the  interest  on  relatori 
if  they  should  be  funded,  their  said  applicatiQn  is  so  inoppot 
to  justify  the  board  in  refusing  to  meet  and  act  thereon  from 
eration  of  public  policy  affecting  the  credit  of  the  State, 

On  this  issue,   I  think  the  Acts  of  1874  and  1875,  and  the 
provisions  adopted   in  1874  and    1879,  with  reference  to   th 
debt,  constituted  a  distinctive  offer  made  by  the  State  to  the 
of  its  obligations. 

These  measures,  adopted  by  the  people,  were  neceesitated 
profligacy  and  corruption  of  years  of  usurpatory  and  alien  | 
ment.  They  were  the  best  the  people  felt  themselves  able 
The  offer  thereby  made  to  the  creditors  of  the  State  wa^  a  b\ 
offer  without  limit  as  to  time  of  acceptance  so  long  iis  the  iin 
in  the  aggregate  amount  of  the  State  debt  was  not  es:ceedei 
long  perhaps  as  the  period  for  the  maturity  of  the  coneolidatet 
had  not  lapsed. 

This  being  the  case,  it  would  seem  the  ministerial  duty 
Board  of  Liquidation,  whenever  the  holder  of  a  fundable  I 
warrant  tenders  acceptance  of  the  proffered  terms  of  setten 
meetj  consider  and  pass  upon  his  offer,  for  the  express  object  foi 
it  was  created,  was  and  is  to  carry  into  practical  operatic 
measures  of  adjustment  of  the  State  debt. 

With  the  questions  of  policy,  or  expediency,  and  whether  i 
plication  of  relators  is  opportune  or  otherwise,  I  think  thi 
have  nothing  to  do.  Surely  not  at  this  stage  of  the  pi-oceed 
in  any  event;  as  to  which,  expression  of  opinion  is  not  now  re 

At  all  events,  as  judge,  I  have  no  power  to  deal  with  sm 
siderations,  for  my  plain  and  only  duty  is  to  And  what  the  1 
Clares,  and  as  its  organ  to  give  voice  to  its  behests. 

The  relators  have  made  proper  application  to  the  board 
funding  of  their  bonds.     The  board  have  refused  to  meet,  an 
and  pass  upon  that  application. 
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This  proceeding  is  not  to  compel  the  board  to  fund  relators'  bonds, 
bat  to  re q dire  them  to  assemble  and  either  to  fund  or  reject  them.  I 

To  a&aemble  and  pass  npon  the  application  \h  a  duty  devolved  by  j 

law  upon  the  board,  as  to  which  they  have  no  discretion  within  rea-  ' 

aonable  limitu  of  time  and  public  convenience,  and,  under  C.  P.  829- 
834^  I  think  the  relators  are  entitled  to  the  peremptory  writ.  See 
40  An.  395. 

For  these  reasons,  there  must  be  judgment  in  favor  of  relators^ 
againjjt  defendants  indimduallj/  rt«  members  of  §aid  board  and  as  a 
b^kirdj  making-  the  mandamus  peremptory,  and  fixing:  twenty  days, 
dating  from  the  day  this  judgment  becomes  final,  as  the  Lime  within 
whicb  said  board  shall  assemble,  for  consideration  and  action  upon 
the  application  of  relators. 

L^t  jtidgment  be  entered  accordingly. 

[Signed]  Thos.  C.  W.  Ellis,  Judge. 


W,  W^  Richardaon,  Wise^  Hemdon.  and  Stiibbs  for  the  Relator. 


The  opinion  of  the  court  waa  delivered  by 

McEkehy,  J.  This  is  a  mandamus  proceeding  to  compel  the  Court 
of  Appeals  of  the  First  Circuit  to  take  jurisdiction. 

From  a  judgment  rendered  against  relator  by  the  District  Court  of 
Bienville  parish,  the  plaintiff  and  relator  appealed  to  the  Court  of 
Appeale  of  the  First  Circnit. 

Tbe  defendant  filed  a  motion  to  tlismiBs  the  appeal,  as  the  Appellate 


4S   efl5 


No.  10^633,  43  m\ 

The  State  ex  hel,,  C,  R.  Mower  v^.  Thk  Jt7d«f:s  of  thk  Court 
OF  AppejU^b  for  tkei  Fikst  Circuit. 

Whert-  upsirty  hnnirbf  apoiilury  action,  and  the  tlLrfendant  an^i^'ers,  plufming  Iciss 
luna  tbttn  demntjOtHl  In  the*  petition,  but  Is  tha  iiosaeeaor  of  tbe  wholo  tract 
deacribf^d  In  plalntlfTs  p^jtltlon,  tUo  contrQvtjrsy  can  not,  tor  the  purposicii  of 
JnrladictloD^  be  ri^atrict^d  to  Ihe  Isind  claimod  Uy  the  dufoDdaut. 

A  PPLICATION  for  Mandamus. 
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Court  was  without  jurisdiction  ratione  materisB.  The  motion  w 
tained  and  the  appeal  was  dismissed.  We  are  asked  to  com 
Court  of  Appeals  to  take  jurisdiction  of  the  case. 

The  relator  and  plaintiff  instituted  a  petitory  action  agai 
defendant,  claiming  title  to  property  valued  at  $1200,  and  for 
destroyed  on  the  land  by  defendant  valued  at  $600,  and  for  i 
two  years  $400,  amounting  to  $2100. 

The  defendant  answered,  pleading  a  *'  general  denial  to  all 
allegations  contained  in  plaintiff's  petition,  except  that  he  is  : 
session  of  the  land  described  therein."  He  setup  title  in  the 
States  government  or  the  State  of  Louisiana. 

He  filed  an  amended  answer  in  which  he  adopted  all  the 
tions  contained  in  his  original  answer.  In  his  amended  ans 
alleges  that  he  moved  upon  the  land  described  in  the  petition 
purpose  of  homesteading  160  acres. 

The  relator  contends  that  by  filing  this  amended  answer  tl 
troversy  was  narrowed  down  to  the  title  to  the  160  acres 
would  bring  the  amount  down  to  less  than  $2000,  the  upp< 
of  the  jurisdiction  of  the  Court  of  Appeals. 

On  the  face  of  the  petition  the  amount  of  plaintiff's  < 
exceeds  $2000.  For  this  amount  the  defendant  was  suei 
defendant  by  claiming  less  can  not  reduce  the  amount  so  as 
jurisdiction.     The  plaintiff  relinquished  no  part  of  his  demand 

The  defendant  was  in  possession  of  the  land.  This  he  ac 
the  original  and  amended  answer.  He  was  in  possession  of  th 
tract  sued  for.  The  plaintiff  was  compelled  to  sue  him 
possessor.  He  did  not  surrender  any  part  of  the  land  to  p 
and  as  to  the  defendant,  regardless  as  to  that  ownership,  thi 
must  be  prosecuted  against  him  while  he  is  the  possessor  of  th 
erty.     C.  P.,  Article  43. 

It  is,  therefore,  ordered  that  the  mandamus  be  refused  at  r 
cost. 


No.  10,688. 
A.  RiQQS  &  Co.  vs.  Mrs.  Jessie  R.  Belx  et  als. 

Nothing  but  eu:tual  damages  will  be  allowed,  because  of.  the  issuance  of  a 
tion,  subsequently  dissolved,  when  it  is  apparent  that  the  party  obt 
had  plausible  rights  threatened  with  Invasion;  acted  in  good  faith,  i 
vice  of  able  and  experienced  counsel  and  without  malice  or  intent  t 
but  solely  in  the  vindication  of  the  same. 
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APPEAL  from  the  DiBtrict  Court,  Parish  of  Orieane. 

Branch  K.  Miller  for  Plaintiff e  and  Appellants : 
Where  the  sole  object  of  a  suit  i^  to  procure  an  injunction,  aitomej'B  fees  for  the 

wboI«  reuse  may  tie  recovered  by  tUe  <lefbndHiit  [u  a  suit  Cor  <lauiu,gca  agrain^t 

the  plaintiff  in  Injunetloa,    Cost  of  printing  briers  art.'  Itonis  of  darjiage^, 
KipeuAes  of  furnlslDiag  ^ubstStutu  for  Hteam   pawi^r,  use  of  which  Ts  cnjo^nt'd.  are 

direct  CO itde^jtiencc'S  of  the  Injunction,  ttnd  are  rt'covcrabte  as  damiLj^cs,  on  dia- 

solution  of  the  writ. 
Lmb  of  time,  loss  of  business,  d I sorganl nation  of  same,  etc., though  not  fiusotvptlblo 

of  *^Xiict  proof,  are  recoverable  as  autnal  damages,  if  caUHcd  l^y  thci  writ. 
ttn**  who  participates  In  the  wrongful  act  of  anothor  is  rCffponBlblt!  us  u  principal. 

U  An.  112!l,  Mich  em  on  Agene^ ,  Hvc^  57L 


SamH  L,  Gilrfwre  and  Jamen  D.  Hill  for  Defendants  and  Appellees 
tilted:  37  An.  813;  5  An.  7U;  12  An.  393;  88  An.  162;  2  An.  773 j 
SXn.  13, 


The  opinion  of  the  court  was  delivered  by 

Bkrmudez,  C.  J.     This  in  a  Buit  in  damages. 

The  fandamantal  allegations  are  that  Mrs.  Bell,  maliciously  insti- 
gated by  Mr-  A.  liill^  has  issued  against  the  plaintiff s  an  injunction 
whicb  was  subsequently  dissolved,  and  that  hy  reason  thereof  they 
have  sustained  injury,  Tvhich,  itemized,  aggregated  |70OO. 

The  answer  of  Mrs.  Bell  admits  the  institution  of  the  suit  in  which 
the  writ  issued,  but  denies  that  the  plaintiff f  have  sustained  any 
damage,  and  charges  that,  in  consequence  of  the  acts  of  plaintiffs, 
she  is  entitled  to  indemnity,  which  she  reserves  the  right  hereafter 
tQ  daim. 

Hill  denies  the  charges  against  him,  averring  his  absence  abroad 
when  the  salt  was  brought,  and  pleads  the  prescription  of  one  year. 

From  a  judgment  condemning  Mrs.  Bell  to  pay  $325,  and  exonerat- 
ing Hill,  the  plaintiffs  appeal. 

It  appears  that  Mrs.  Bell,  who  is  the  usufructuary  of  certain  prop- 
erty whieb  she  occupies  in  this  city,  brought  suit,  eonpled  with  an 
injunction,  to  prevent  Rig8:s  &  Bro.j  who  are  cistern  makers,  from 
using  certain  wooden  or  frame  structures,  and  putting  up  an  engine 
and  boiler,  on  a  lot  belonging  to  them  and  adjoining  hers. 

She  alleged  that  the  buildings  had  been  constructed  within  the  fire 
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limits,  contrary  to  municipal  regulations  and  prohibitions, 
the  putting  up  of  the  steam  engine  and  boiler,  though  authi 
the  City  Council,  would  be  in  violation  of  her  right  to  the  s< 
peaceable  possession  and  enjoyment  of  said  property;  tha 
premises  there  are  at  all  times  large  quantities  of  seasonei 
and  pine  lumber,  heaps  of  shavings  highly  inflammable 
nature,  and  that  the  erection  of  a  steam  engine,  etc.,  u 
premises  or  in  said  frame  building,  and  in  the  midst  of  sat 
and  shavings,  will  place  the  property  and  the  lives  of  hen 
dren  and  servants  in  constant  and  imminent  danger  of  fire; 
noise,  smoke  and  escaping  steam  therefrom  will  injure  the 
and  her  family's  health  and  comfort,  and  a  permanent  niii 
thereby  established. 

She  prayed  for  provisional  injunction,  asking  that,  after 
ceedings,  it  be  perpetuated. 

The  injunction  sought  issued. 

It  remained  in  force  for  some  time,  until  by  the  failure  of 
to  furnish  an  additional  bond,  it  ceased  to  be  operative. 

When  the  case  was  tried  on  its  merits,  there  was  judgmem 
ing  the  injunction,  which,  on  appeal,  was  affirmed.     38  An. 

An  examination  of  the  record  satisfies  us  that  Mrs.  Bell 
good  faith,  under  the  advice  of  able  and  experienced  coxins 
vindication  of  what  she  plausibly  conceived  to  be  her  righ 
were  kindred  to  similar  ones  which  had  been,  to  some  ext 
viously  recognized  in  a  somewhat  analogous  case,  which  i 
been  construed  as  authorizing  her  complaint,  and  the  relief 
sought.  36  An.  162.  But  the  injunction  having  been  disso 
remains  under  the  obligation  of  repairing  the  actual  damag 
it  has  undoubtedly  occasioned. 

The  suit  does  not  belong  to  that  category  of  cases,  in 
plaintiff  whose  injunction  is  dissolved  may  be  either  es 
from  all  indemnification,  or  condemned  to  constructive  or  e: 
damages. 

The  District  Judge  has  patiently  heard  all  the  testimony 
and,  in  an  elaborate  opinion,  impressed  with  a  strong  dee 
justice,  has  assigned  satisfactory  reasons  to  allow  |325 
damages. 

As  regards  the  liability  sought  to  be  affixed  on  Mr.  Hill 
that  there  is  nothing  to  show  that  he  advised,  suggested,  I 
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or  fomented  the  injunction  suit,  and  that  the  charge  of  malice  against 
him  is  entirely  gratnitouB.  The  DistTiet  Judge  came  to  the  uanie 
condusion. 

The  sum  allowed  covera  attorney's  fees,  the  cost  of  a  temporary 
building,  the  rent  of  certain  premises  and  the  hauling  of  machinery. 

The  District  Judge  has  assigned  aufUeient  reasons  to  reject  the  two 
items,  13520  and  $2990,  for  loss  of  time,  profits,  business,  etc.,  set  up 
bj  the  plaintiffs.  Ft  would  serve  no  ueeftd  purpose  and  he  of  no 
general  interest  to  justify  further  his  conclusions  in  this  opinion. 

It  is  ordered  and  decreed  that  the  judgment  appealed  from  he 
affirmed,  the  appellants  to  pay  costs  of  appeal. 


Ni^   10,499. 

LOUISIAKA    AND    NeW    ORLEANS    ICE     COMPANY     VS.    C.    H,    PaBKER, 

Statu  Tax  Collector, 

Tht*  ftmt^iicliiii-iit  toArt. 'iOT«f  tU*^  Const Etntinn,  t lit;  adoption  of  wlik-h  was  pro- 
imilgutetl  lith  M«>%  1SS8,  did  not  operate  rotroaftiVf>l)%  und  r^tcnipt  prtipprty 
fmmtHXutJon  fortbe  jt;(it  te^,  asst^aiti'd  undi:-r  the  Ui?vfntn*  Aft  of  iSm.  Thv. 
pmpfi-tTio  assessed  owt^tl  thv.  tsix  ttam  tlif^iompKHiotj  cif  th*y  aBet^esiot'iit  rolls 
on  \hv  31  sc  Man^h,  ise, 

APPEAL  from  the  Civil  District  Court  for  the  Parieh  of  Orleans. 


Jamei  B.  Guthrie  and  Moiae  iSr  IHtche  for  Plaintiff  and  Appellee : 

L  An  na^gHODnient  L!^  the  i^MleliU  L-i«t1matcMjr  the  ^u in;?  whit^li  a^*^  to  tunr^tltuLr  thr 
biiaii$<jf  un  upportlonmtmt  of  il  tax  btliv^'t^n  in^HvEduLil  snljji/c-t:}  of  t£LxatIofi« 
focilef  Ta:t*»tion  i&l:  Welty  on  Asst-ssiim^nt  3:  Boovlcr,  ^Vobsti*r,  Worocstcir^ 
verbo  '^4if7«f^«aL*ut ,'"  Grei^JI  V;**  Grubert  26  An,  (iSfi, 

7.  The  act  ol  lt3*ting  und  a»!?K^fi!^iotf  propt^rty  dfti:ft  not  Uy  the  tax  ehat^^e*  Tht'  tax 
(^harge  l»  likiti  ami  imr^^'^ed  by  tUe  W\y.  The  levy  |5  u^aontially  el  le^^lftliitlve 
sict.  Cooley  on  Tjixutbiii,  At\  Ed,  {p,  H24)  and  authorltlps,  Note  I ;  Ulat^kweli  on 
Tax  Titles*,  iitv».  mi,  mi;  State  va.  Mag^innlfl,  2^  An,  G6S;  Temple  ton  vr.  Hoard,  if] 
An.  US. 

3.  A  levy  may  be  made  upon  past  ^^e^^Muients.    MnnieipiiISty  vs.  Wheeler  A  HbikPt 

10  An.  TiS;  13  An.  Wi\  H  An.  SiViSoJ;  l,-!  An.  12,t:  '^I  An.  WA;  i  Wiillat^e  173;  18  An* 
117.  Or  upon  future  ji^fie^ainentf^.a.')  In  tbe  cai^e  of  the  Revenne  Acts  of  IWrtl,  1883, 
ISM,  l^Viund  IflSH,  leTyin^jT  tujjtes  upon  in^sessoients  snbsequently  m^dp  in  1391, 
ItS3,  lySTi,  t&S7af*d  1S89. 

4.  WJu'n  nn  amendment  to  Art,  207  of  the  Conn  tltut  Ion,  exempt  In  jif  lec  manufm-to- 

rle»  IrrtiDUtxvLlUrii,  wns  m*! opted  In  ApHlj  lfi88.  iind  promo Igatta  May  12^  ^8SS, 
uid  two  months  thtTeafter,  to-wit,  July  lUth,  H^,  the  T^KiHlatui^  lo^vle»  n  tax 
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for  the  year  1888  upon  all  property  not  exempted  from  taxation,  the  f 
Is  inoperative  as  against  ice  manufactories  and  the  tax  can  not  l>e 
Bank  cases,  15  An.  89, 107, 123;  Teropleton  vs.  Board,  16  An.  118. 
The  fact  that  the  property  was  listed  and  an  estimated  valuation  placet 
can  not  have  the  effect  of  making  the  statute  operate  retroactively 
create  a  tax  charge  before  the  promulgation  of  the  exemption.  Th< 
1888  was  not  due  nor  laid  until  the  levy  made  by  Act  85  of  1888.  At  tha 
exemption  had  full  force  and  effect;  hence  the  assessment  was  an 
nullity. 


Walter  H,  Rogers,  Attorney  General,  and  Wynne  Rogers,  A 
for  Tax  Collector,  for  Defendant  and  Appellant : 

The  assessment  for  the  year  1888  was  mad^  and  completed  under  the  proi 
Act  No.  98  of  1886,  before  the  constitutional  amendment  was  in  force. 

When  a  revenue  act  provides  for  a  future  levy,  and  fixes  the  date  for  th< 
of  the  tax  rolls  iu  the  ofHces  of  the  collectors,  that  time  is  to  be  consi 
the  period  when  the  taxes  become  due  and  collectible,  especially  i 
deposit  of  such  rolls  is  made  the  warrant  of  the  collectors  for  the  coll 
all  taxes. 

The  Revenue  Act  of  1S86  provides  for  future  levies  and  fixes  the  time  of 
posit  of  the  tax  rolls  for  1888,  before  the  passage  of  Act  85  of  1888. 

Revenue  Acts  are  prospective  in  their  operations.  Act  85  of  1888  is  not  re 
in  its  operations,  no  such  object  being  expressed  in  its  title. 

It  would  be  manifestly  unjust  to  excuse  the  plaintiff  company  from  the 
of  its  taxes  when  under  the  decision  of  this  Honorable  Court  another 
similarly  situated  has  had  to  pay.    .38  An.  858;  36  An.  765;  39  An.  115; 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  company  enjoined  the  seiznri 
ice  factory,  situated  in  the  City  of  New  Orleans,  by  the  St 
Collector  for  taxes  due  in  the  year  1888,  on  the  ground  t 
amendment  to  Art.  207  of  the  Constitution  exempted  said  p 
from  taxation  and  was  in  force  when  the  tax  was  levied. 

There  was  judgment  for  the  plaintiff  and  the  defenda 
Collector  has  appealed. 

The  property  under  seizure  was  assessed  for  taxation  iu  t 
1888  under  the  provisions  of  Act  98  of  1886  and  the  assessmi 
were  completed  en  the  31st  of  March,  1888,  and  were  filed  ? 
Tax  Collector  on  August  26  following.  The  tax  rolls  shou 
been  filed  with  the  proper  official  of  the  City  of  New  Orleani 
first  day  of  May  and  with  the  Auditor  of  the  State  by  the  f 
of  July.     Sec.  3  of  Act  98  of  1888. 

Act  109  of  the  Acts  of  1882  compels  the  City  of  New  Or 
levy  a  tax  for  each  year  between  the  1st  day  of  May  and  t 
day  of  June. 
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Tha  question  at  issue  is,  was  tbe  property  of  the  plaintiff  company 
liable  to  taxation  before  the  adoption  of  the  constitutional  amende 
ment  exempting  it  from  taxation. 

The  property  could  have  been  assessed  only  under  Act  98  of  1886, 
Si  it  was  the  revenue  law  in  force  when  the  assessment  was  made. 
This  act  required  the  asaessmeut  to  be  completed  by  the  31st  of 
March  of  each  year,  and  directs  copies  of  the  rolls  for  the  City  of 
New  Orleans  to  be  delivered  to  the  City  of  New  Orleans  by  the  Iflt 
of  May,  and  to  the  Auditor  of  the  State  by  the  Ist  day  of  Jnly^  so 
tbot  the  City  of  New  Orleana  can  proceed  to  collect  the  municipal 
taxes  in  parsuan^e  of  tha  dira^tion^  contained  in  Act  109  of  1882. 
¥<yt  the  parishes,  other  than  Orleans,  the  rolls,  by  Act  98,  are 
directed  to  be  retomed  to  the  recorder  of  mortgages,  sheriff  a  and 
the  auditor  as  soon  as  practicable,  but  before  the  first  day  of  Sep- 
tember of  each  year. 

The  law  does  not  declare  at  what  precise  time  the  tax  is  due,  but 
makes  it  collectible  from  the  date  of  the  filing  of  the  rolla.  The 
date  of  the  collection  depends  upon  the  energy  and  ability  of  the 
aasassors  to  furnish  copies  of  the  rolls,  and  this  dates  from  any  day 
between  the  closing  and  completion  of  the  assessment  to  the  last  day 
pfovided  for  the  filing  of  the  same. 

The  tax  is  due,  that  is,  the  property  assessed  owes  the  tax,  from 
the  completion  of  the  assessment  ontheSlstof  March  of  each  year 
as  provided  for  by  the  Act  98  of  1886, 

The  last  day  for  the  filing  of  the  rolls  with  the  City  of  New*  Or- 
leans and  the  Auditor  of  Public  Accounts  was  fixed  respectively  the 
firat  day  of  May  and  the  first  day  of  July.  The  rolls  ought  to  have 
been  filed,  in  accordance  with  the  provisions  of  the  act^  ^*  as  soon  as 
practicable/*  and  the  delay  of  the  assessors  in  performing  their  daty 
can  not  have  the  effect  of  relieving  the  property  from  the  burden  of 
taxation  which  the  law  had  imposed* 

When  the  rolls  of  the  City  of  New  Orleans  are  filed  with  the  Audi- 
tor, this,  of  course,  authorizes  the  State  Tax  Collector  to  proceed  to 
the  collection  of  the  State  taxes  as  they  are  charged  to  him  in  the 
auditor^  s  office.  Had  the  rolls  been  filed  in  accordance  with  law  he 
would  have  been  authorised  to  collect  the  tax  after  the  first  day  of 
July, 

He  could  have  collected  the  tax  had  they  been  filed  on  any  day  be- 
fore this  date  after  the  completion  of  the  rolls  ontheSlstof  March. 
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The  tax  is  apportioned  and  extended  on  the  rolls  by  the  w 
and  the  rolls,  when  completed  and  delivered,  is  the  authority 
State  Tax  Collector  to  collect  the  tax. 

As  he  could  have  done  that  at  any  time  after  the  3l8t  of 
had  the  assessors  filed  the  rolls  with  the  Auditor,  it  is  evid 
the  property  was  liable  for  the  tax  after  the  rolls  had  be< 
pleted,  although  the  collection  was  postponed  until  they  w< 
with  the  Auditor  and  charged  to  the  collector. 

The  promulgation  of  the  adoption  of  the  amendment  was  ii 
the  12th  of  May,  1888,  after  the  property  had  become  liable 
ation  by  its  assessment  and  the  completion  of  the  assessmc 
The  delay  in  delivering  and  filing  the  assessment  rolls  can  nc 
the  tax  or  change  the  status  of  the  property  as  it  was  fixed 
rolls  at  the  completion  of  the  assessment. 

The  amendment  to  Article  207  of  the  Constitution  did  not 
retroactively  and  exempt  the  property  for  the  tax  which  n 
it  prior  to  its  adoption.  Stern's  Fertilizer  Co.,  vs.  City  of  ] 
leans,  40  An.  697. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  ji 
appealed  be  overruled  and  annulled  and  it  is  now  ordered  and 
that  there  be  judgment  in  favor  of  defendant  dismissing  p 
demand  and  dissolving  the  injunctions  issued  herein,  with  c< 
10  per  cent,  special  damages  as  attorney's  fees. 

On  Application  for  Rehearing. 

Had  not  the  Revenue  Act  of  July  12,  1888,  been  passed 
Legislature,  no  one  would  contend  that  the  constitutional 
ment  promulgated  on  May  12,  1888,  would  have  operated  to 
plaintiff's  property  from  the  tax  of  1888,  which  had  then  be< 
larly  levied  under  the  act  of  1886,  duly  assessed  and  was  tt 
collectible.  To  hold  otherwise  would  be  to  give  a  retroactive 
tion  to  the  amendment,  which  we  have  heretofore  distinctly 
40  An.  697. 

The  claim  of  exemption  from  taxation  for  the  year  urged  b 
tiff  is,  therefore,  based,  not  on  the  constitutional  amendm 
on  the  subsequent  legislative  act. 

Nothing  is  better  settled  than  that  the  Legislature  is  po 
directly  or  indirectly,  to  grant  exemptions  from  taxation. 

This  view  is  conclusive  against  the  plaintiff's  pretensions. 

Rehearing  refused. 


m 
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No.   10,686. 
Benjamix  Frelsex  AjfD  Wife  vs.   Southern  Pacific  CoMPA^fY. 

la  ortli^r  to  Imposu  &  llutilllty  on  u  raiLroud  company,  for  the  consequences  result- 
lni«  from  th**  nmlHBioii  of  an  act  by  out  of  its  employes  the  test  is  not:  Whether, 
had  Uie  a^t  be*?ii  done,  thi:  aceklt^nt  would  not  hare  occurred;  but  whether,  the 
art  omftti^tl  wa*  ont*  wbich  It  waa  tb«  rfu/y  of  the  employer  to  perform. 

A?on<iui^or,  irtio  ia  told  by  an  o mil nury  passenger  that  he  has  heard  an  unusual 
iofid  noiae  und  felt  a  Jolt  wbU-li  liH«  tiitide  the  coach  jump  and  aroused  him  and, 
irho  afU^r  rva«onable  Idsp^^etlon,  inaUle  and  outside  of  the  car,  does  not  become 
eongeiom  of  a  <-uuii»C}  of  alarto  fkntX  dnuger.  Is  not  bound  to  stop  the  train  for  an 
inspect  EoD. 

Bit  failure  t<i  do  90,  and  eonM^iieiit  injury  sustained  thereby,  to  a  passenger  by 
the  demJ  Invent  and  capsizing  of  the  eoach  caused  by  the  breaking  of  a  wheel 
under  a  car  In  front,  la,  uol  audi  negligence  as  imposes  on  the  company  the 
QbUgattoD  of  Indemnity  for  hiirru  sustained. 

It  fs  dttmmim  ttimptf  irtjuriti. 


\  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 


A 


L  L.  Levy  for  Plaintiff  and  Appellee : 

Tbr  carrier  can  not  exensu  a  negligence,  which  caused  the  upsetting  of  a  coach  in 
1  illteh,  on  a  fanciful  theory  that  if  signals  had  been  given  and  train  stopped 
the  crmcb  possibly  would  upset  In  fi  roulee.  Reynolds  vs.  Texas  Pacific  Rail- 
way, ar  A.  R.,  p.  GWi  SJi  A.  R.  lia ;  102  U.  ^.  R.  451. 

Where  the  currier  prepares  niodtda  to  Illustrate  and  explain  the  accident,  they 
ihonld  be  complete.  The  jourtml  box  and  the  piece  lost  between  the  134  and 
inutile- post fihould  itlso  be  llluettrated. 

Orfiitmry  vigilance  rei4uired  the  brakeujan  on  the  Teche  to  stop  the  train,  and  the 
(conductor  to  hare  stopped  train  or  gone  through  the  several  coaches  after 
pA^'ienj^r^'  statement.  They  were  on  duty,  to  act;  their  failure  to  act  led 
dlrijetly  to  the  aoeldent  and  was  ne}?ll);euce. 

jUi  JipplJHnee^  to  protect  life,  supplied  trains  by  common  carriers,  must  be  used 
the  ItiMant  danger  tbreatenf!.  They  are  specially  provided  for  emergencies, 
requiring  "the  mo^t  prompt  nnd  Hkliful  use  of  all  means  in  their  power"  for 
the  HAfety  of  paHsiengers.  ThompHoti'a  Carriers  of  Passengers,  p.  200.  202,  Sec. 
I;  {2)  KxprcssiOD!)  in  Railway  Cases. 


X«otr^  &  Blair  for  Defendant  and  Appellant : 

1.  When  aji  aeeldent  has  Uappf^ned  through  the  sudden  breaking  in  two  of  a 
wheel,  the  railroad  company  relii-vi'i^  itself  of  responsibility  to  the  injured 
pflBsenKer  by  proving  that  the  breaktiiig  was  due  to  a  latent  defect,  which  was 
aot  d  Ejsooverablc ;:  that  the  wheel  had  been  properly  constructed  of  good 
matei'lal,  and  properly  Uispeetcd  and  tested,  and  that,  as  far  as  human  care  and 
fofefljj^ht  could  gi.*,  eueh  an  accident  had  been  guarded  against.  ITutehinson 
on  Common  Carriers,  Hees.  I^,  609;  R.  R.  Co.  vs.  Begges,  85  111.80:  R.  R.  Co. 
▼».  Hantley,  3S  Mlcb,,  p.  546. 


\: 


«r  ^ 


:ii 


s 


ft 


riB 


674 


SUPREME  COURT  OF  LOUISIANA. 


Frelsen  and  Wife  vs.  Souihern  Pacific  Co. 


After  this  much  has  been  proved  the  burden  of  proof  is  shotted 
show  that,  notwithstanding  the  breaking  of  the  wheel,  the  accidc 
been  avoided  by  the  exercise  of  due  care  and  diligence. 
The  test  of  due  care  and  diligence  is  not  whether  the  trainmen  i 
something  they  could  have  done,  and  which  would  ha^i^  prevent 
but  whether  they  did  anything  or  omitted  to  do  anything  whi 
circumstances,  iu  the  exercise  of  ordinary  care  and  prudence 
have  done,  and  from  which  the  accident  proceeded.  It  muAX,  aLs<i 
appear  that  the  thing  omitted  to  be  done  would  have  prevt^ntL^d  t 
Where  the  sole  basis  of  liability  is  the  omission  to  perform  a 
suddenly  and  unexpectedly  arising,  there  ought  to  be  ut  least  a  < 
of  the  facts  which  raise  the  duty  on  the  part  of  the  person  who  h 
its  performance,  and  a  reasonable  time  and  oppoitimlty  to 
Patterson's  Railway  Accident  Law,  p.  Ill,  Sec.  115. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  action  in  damages  for  b 
^ostained,  in  consequence  of  the  alleged  negligence  of  e 
whose  acts  the  defendant  is  liable. 

The  plaintiff  complains  that,  on  the  16th  of  January,  1 
M.,  while  she  was  a  passenger  on  a  sleeper  attached  to  a 
company,  a  wheel  from  under  a  coach  in  front  of  that  oi 
was  riding,  broke;  that  her  sleeper  became  uncoupled,  c 
capsized;  that,  in  the  upsetting  she  received  two  cutf 
knuckle  bone  from  the  window  glass;  that  she  became  l 
suffered  considerably,  was  subjected  to  humiliations,  had 
of  her  injuries,  was  disabled  for  months  and  that  scars 
permanent  disfigurement  of  her  hand. 

The  charge  is  that  the  company  failed  to  provide  for  i 
vants,  safe  conveyance  and  to  use  extraordinary  dilig^ 
management  and  running  of  the  train ;  that  the  accide 
through  the  defectiveness  of  the  fastenings  and  lack  of  du 
ances  in  the  cars  and  g^iving  way  of  the  trucks  and  other 
acts  of  negligence  in  the  direction  of  the  train,  and  dam 
extent  of  $2500  are  claimed  as  pecuniary  compensation. 

In  defence,  the  company  contends,  that  it  did  provide 
veyance  with  proper  equipments,  as  far  as  it  could  do  i 
exercise  of  the  utmost  care  and  skill,  and  that  the  acciden 
due  to  a  latent  defect  in  a  wheel,  which  no  human  care  o 
have  detected  or  prevented. 

From  a  judgment  allowing  plaintiff  $760,  defendant  api 
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The  District  Judge  succinctly  recites  the  following  fact«  fotmdby  him : 

^*  The  cause  of  the  accident  was  the  breaking  of  the  wheel  at  a 
point  about  135  miles  from  New  Orleans*  It  had  been  carefully 
inflpected  at  Lafayette  and  showed  no  latent  defects.  The  track  was 
in  good  order-  The  train  was  properly  equipped,  the  running  gear 
and  fastenings  of  the  car  were  in  good  condition.  The  train  was  not 
nmniug  at  an  unusual  rate  of  speed.  The  wheel  accidentally  hroko 
from  some  hidden  defect  or  cause,  which  human  care  and  foresight 
coild  not  prevent." 

We  concur  in  this  finding,  but  differ  from  the  reasons  assigned 
conducive  to  an  allowance  of  damages,  in  which  our  learned  brother 
labors  to  show  that  the  conductor  did  not,  after  the  breaking"  of  the 
wheel,  stop  the  train,  and  that^  had  he  done  so,  the  accident  would  not 
have  happened  and  the  plaintiff  would  not  have  been  injured. 
Under  this  theory,  we  think j  the  duty  of  the  conductor  was  extended 
too  far. 

There  can  be  no  doubt  that,  as  it  is  shown,  the  wheel  was 
manufactured  in  a  proper  manner  by  respectable  manufacturers, 
and  that  like  it,  the  axle  was  without  blemish |  that  as  no  defect  was 
mveaied  after  the  usual  examination  and  test  on  the  night  of  the 
accident  and  shortly  before  its  occurrence,  no  fault  could  be  imputed 
to  the  defendant  J  from  which  liability  for  the  injury  abstained  could 
be  attached. 

Hutchinson  on  Com.  Car,  497,  508;  85  IlL  80  j  38  Mich.  646-8;    U 

The  plaintiff  does  not  appear  to  contest  the  condition  of  thiuge 
lonnd  by  the  District  Judge  or  the  law  applicable  to  it;  but  her  con- 
tention  is  that,  as  the  conductor  of  the  train  had  been  seasonably 
warned  by  a  passenger  who  had  heard  an  unusual  loud  noise  and  felt 
a  jolt  which  had  made  the  coach  jump,  arousing  him,  and  who  had 
aiked  him  to  see  about  it,  this  official  did  not  examine  and  stop  the 
train,  and  that  had  hedone  io,he  would  have  discovered  the  broken 
wheel,  provided  against  the  consequent  danger  and  thus  would  have 
prevented  the  accident. 

The  law  seems  clear  that,  when  the  sole  basis  of  liability  is  the 
<5nit«sj(m  to  perform  a  certain  duty  suddenly  and  unexpectedly 
arising,  there  ought  to  be  a  consciousness  of  the  facts  which  raise 
the  duty  o;i  the  part  of  the  person  charged  with  its  performance. 

Railways  are  not  Uable  for  a  mistaken  exercise  of  judgment  on 
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the  part  of  their  employes  in  an  emergency,  nor  for  a  failu 
part  of  their  servants  to  act  with  the  utmost  promptitude 
circumstances  are  such  as  to  afford  no  time  for  deliberation 

Patterson's  Railway  Accidents,  p.  Ill,  Sec.  116. 

In  such  cases,  the  party  charging  the  omission  must  proi^i 
duty  alleged  existed,  that  the  omission  constituted  a  legal 
that,  nad  it  been  performed,  the  accident  would  not  have  h 

The  conductor,  heard  as  witness,  said  that,  upon  the  stai 
the  passenger,  he  immediately  went  back  in  the  car,  &slv 
unusual,  stood  on  the  platform,  looked  outside  and  d 
nothing;  that  heliad  just  stepped  into  the  second-class  coa 
he  saw  the  bell  line  jerk,  and  that  he  pulled  the  bell  to  f 
he  went  back  and  got  the  passengers  out  of  the  car. 

He  also  says  that,  in  passing  over  a  switch  or  a  fro 
makes  a  loud  noise  and  that  it  is  not  an  unusual  thing  lor  p 
to  become  alarmed  and  to  report  to  him,  in  such  cases,  w 
is  no  occasion  for  fear. 

It  is  evident  that,  had  the  conductor  stopped  the  train, 
passenger  told  him  of  what  he  had  heard  and  felt,  and  bad  ] 
into  the  exciting  condition  of  things,  he  could  have  disco 
broken  wheel,  and  the  accident  would  not  have  occurred 
question  is  not  to  be  viewed  in  that  light  or  from  that  Btan 

The  test  of  liability,  in  most  cases,  is  not  whether  the  < 
omitted  doing  something  he  could  have  done,  and  which 
would  have  prevented  the  injury;  but,  whether  he  abfitai 
doing  anything  which,  in  the  exercise  of  ordinary  care 
dence,  he  consciously  ought  to  have  done  and  did  not  do, 
sion  of  which  caused  the  accident  producing  the  injury. 

The  real  and  only  question  in  the  case  is  simply  whethei 
ductor  was  conscious  of  the  condition  of  things  and  was  i 
the  mere  statement  of  the  passenger,  to  have  stopped  the  ti 
he  saw  no  occasion  for  it. 

It  appears  from  his  statements  and  from  the  testimony  hi 
he  did  not  know  that  any  accident  had  happened ;  that  £ 
the  passenger  told  him  what  he  did,  he  took  steps  to  ini 
ascertain,  and  afterward  discovered  no  cause  of  appreheni 
was  not  therefore  conscious. 

There  is  nothing  to  show  who  that  passenger  was;  whetli 
longed  to  the  ordinary  class  of  travelers,   or  whether  h 
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A<ifrtt*i^  or  an  experienced  railroad  man,  to  whose  atatements  or 
^aroings  in  fiiieh  a  cafie  fierious  significance  could  be  attached. 

The  proposition  is  inadmiaHible  that,  on  the  simple  statement  of 
anj  first  coming  passenger  that  he  has  heard  a  loud  noise  and  felt  a 
Jolt,  a  conductor,  who  has  not  thus  heard  aud  felt,  who  after  instant 
search  and  examination  discovers  no  subject  of  apprehension^  is 
bound  to  stop  a  train  at  night  for  special  and  thorough  inspection  of 
\i&  different  parts. 

Were  it  so,  there  is  no  telling  how  often  he  would  have  to  do  so 
on  the  journey, 

We  are  therefore  of  opinion  that,  as  it  was  not,  under  ^.he  eircum- 
stances,  the  duty  of  the  conductor  to  have  stopped  the  train,  the 
tompany  is  not  responsible  for  his  failure  to  have  done  so^  and  that 
the  injury  sustained  is  damnum  absque  injuria,  particularly  aa  it  eon - 
aifltedi  as  the  plaintiflF  herself  declares,  of  fright  and  a  slight  cut. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  that  there  now  be  judgment  for  defendant 
with  costs  in  both  courts. 


Ko.  10,671. 

Joseph  P.  Mahtinez  and  titb  State  ex  rel.  J-  P,  Martinez  vs. 

State  Tax  Collectors,  etc.,  and  City  of  New  Orleans. 

Where  property  was  adjudtcated  to  the  State  under  Act  96  of  1382,  and  nfl^rward 
90lJ  under  ActS2or  1B84,  tbv  purchasei-  fu.^quirc'B  title  tmly  when  he  pays  tUe 
tJi4ces*lU(?  on  »ald  property  and  whith  be  asHumud.  Cntil  thes^ci  eoodltlonfl  are 
eomplkHl  with  tkJtj  rcnmins  In  the  State.  Tlie  property,  therefore,  1:$  lUble  to 
be  seized  und  sold  under  Act  m  of  imi. 

Article  210  of  thcCo«»Ueu!lon  was  not  intended  a£i  ti  prohibition  against  the  Stiito 
pDrchaaCng  Hi  tux  salti^H,  It  was  IntendM  to  abollj$ih  the  system  of  forfelturo 
for  Don  payincnl  of  CJUEes,  in  force  before  the  iidoptton  of  8»ld  ConBtitutlon. 

Act  9Gof  198S  Is  not  in  conQJet  with  Artlele2lO  of  the  Cotistltutlon. 

An  adjudfcHtlon  of  property  to  the  ^tate  lii  not  a  forfeiture  with  Jo  tlie  uaeunlnff  of 
Article  Sli>  of  the  Constitution. 

When  a  purchaser  nt  a  tax  sale,  in  pur^imneeof  AetB2  of  18BI,  assumes  tiio  payment 
ot  luxcB  In  ftteordanee  with  said  act,  he  can  not  evade  his  oIj ligations  by  eon- 
tei^tlcif  the  validity  of  the  ussessment^ 

When  property  bas  been  adjudlcAled  to  the  Stute,  She  eani>.^ujn  well  the  same,  and 
impose  her  own  conditions*  without  reatrictton  as  to  the  price.  When  attjodl- 
catcd  at  tax  sale,  she  ean,  nit  apart  ol!  the  priee^  Ji^tlpulate  that  the  purehai^er 
shall  pay  all  prior  taxes  due  thereon.  When  said  in  thl^i  manner^  no  ploa  of 
preaeriptiou  can  be  urged  against  the  taxca  useumed  by  the  purehaaer. 
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state  exreh  Marti nea  v«.  Tax  Collc<?tort  nnd  City, 

APPEAL  from  the  Civil  Difitrict  Oourt  for  the  Parieh  of  Orleaui 
Monro*,  J. 


Harry  L.  Edwards  and  J6b.  H.  <^  X  Zach.  Rearing  for  Plaintiff 

AppeUant  i 

1.  The  ^ttttq'  huTlfig,  In  1B8S  ttiid  ISS?*  sold  ct*rt«ln  propprty  to  Mju^inez*  snlise* 
la  liu  '*rtaliitlii.'atlon"  to  herself,  iintl  iiavlng  piirteil  with  ull  title*  and  poeji? 
llu'reln,  to  him,  C'lin  not  bi"  beard  or  toli?rated,  tn  July  ttinl  August*  l^ 
HdTtrtfsriig  aDd  offering  the  sanif  property  for  &ttli?  tie  Ijcr  pwjporty  (wh 
fiiPt  It  was  tiot)  to  cjtbtra,  uiidiir  At^t  No.  BO  of  188S.  for  CUe  taxes  of  18S0  to  U 
shr?  hnd  long  ««lnco  parted  witli  lit'i-  titk-*  aod  tlu*  pn>perty  wiw  not  itdjudl* 
prop*Ti)%  It  IB  a  uilHtitke  of  hor  retnedy,  a.nd  of  tbo  law  she  shouM  pn 
umlen 

2.  Tht*  propi^rty  hnving  been  the  property  of  tbe  State  at  the  time  of  the  *i 
Martlfica  In  1*^  litid  ISST,  he  took  tbciiatd  property  free  of  nil  tarred  np  to  the 
of  hi«  <1i;*v*IBt  siilii  ttiJCes  beeomlng  e:!kCinet  by  eonfiiBloa.  She  eoiuld  have  tn 
lk?n  or  ass^^iiBtneiit  on  or  against  Iilt  own  pmperty*  R,  8.  .1238;  30  An.  ia3 :  1 
on  TaiJitlnn*  Vol,  Jl,  T*P-^42,  7^i4. 

31  An  adjiidtcutlori  of  property  to  tbi^  Stale, and  a  forfeiture  of  property  i 
gitiito.  iiT*-  tmi;  and  the  Pauir  thlDi^T  and  being  forbidden  hy  Article  210  of  V< 
tution  ot  lS7!i»  whk'h  prohibits  the  forfeiture  of  propert;^  for  the  non-pa>] 
of  tuses.  Serilon  fi2  of  Aet  y«  of  iml,  and  Att  fcW  of  1«^.  « lileh  provide*  ft* 
**ftdJutlleation'*  or  lurfellare  of  properly  to  the  Hate,  U  Qnconstltriit 
Ueaty  on  Taxation,  Vol.  IL  J>.  ,783;  :^  Hradw .  di'i;  18  .S.  C.  GOT;  15  Ohio  i:«;  8 
IS9;  a  Hawks  17. 

4.  Tax  liens  and  inscriptions, 6 tate  and  cllyt  are  prMi*crthiHl  by  Ihrceaud  Hve 
binder  the  respepttve  atatutes. 

In  tbe  Stuart  vmse,  II  An.  127,  \t  waatlceUlcd  thai  Act  ^  of  1877  applied  to  ill 
fn  tbi*  asscsHmeat  and  eolleetion  of  tuj£t?s, 

Tbat  beluff  the  caae,  Aet  9B  of  1B77  having  been  repealed,  if  not  by  tbo  Ooti 
tion  of  1^7i*,  was  eertainly  repealed  by  Aet  No.  m,  Seetton  Sft»ot  18S6.  audit  I 
settled  that  th^  repeal  o!  a  statute  under  whieli  taKt*  are  lert^d  ptit^iui  e 
the  rij^bt  to  colleet  them.  Deaty  on  Taxatlou*  Vol.  11,  |i.  TSft;  77  Ind.  ai«S;  S 
H3;  22  Ind.  1. 


Felix  P<  Pochi  on  tame  side,  on  Application  for  Rehearing. 


W^  B.  Soriiniervillef  AsBistant  City  Attorney,  and  CarMonHu  nL 
Atttjrney,  for  Defendants  and  Appellees : 

An  asaiiniptlon  to  pay  taxes  due  by  a  thlrtl  person  is  a  valid  eoutraet  wbleli  C 
enforeed,  and  a  p roe ee ding  to  colJeet  them  tn  tbe  name  of  the  orl||inri 
debtor  ie  notice  to  all  parties  eoneerned*    II  An,  127. 


The  opinion  of  the  court  was  delivered  by 
McEnehy,  J.     Under  the  provisions  of  Aet  80  of  1888  the 
Collector  of  the  Second^  Third  and  Fifth  Diatiicte  in  the  parii 
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Orleans  seized  and  advertised  for  sale  certain  immovable  properties 
of  the  plaintiff  and  relator,  described  in  his  petition,  for  taxes  due 
thereon,  and  which  were  assumed  by  him. 

The  plaintiff  purchased  the  properties  at  tlax  sales  made  in  pursu- 
ance of  Act  82  of  1884.  He  enjoined  the  Tax  Collector  from  pro- 
ceeding with  the  sale  of  said  property. 

There  was  judgment  dissolving  the  injunction  without  damages, 
from  which  the  plaintiff  appealed. 

There  were  several  exceptions  taken  to  the  rulings  of  the  District 
Judge  in  the  admission  of  evidence.  The  objections  in  each  case 
went  only  to  its  effect. 

The  reasons  assigned  for  the  writ  of  injunction  are  numerous.  We 
will  examine  those  that  are  serious : 

1.  The  plaintiff  alleges  that  the  taxes,  tax  licenses,  privileges  and 
mortgages  are  prescribed  by  three  and  five  years.  There  is  no 
ground  for  the  plea  of  prescription.  The  plaintiff  assumed  the  taxes 
due  on  the  property.  They  were  a  part  of  the  purchase  price.  If 
any  prescription  attaches,  is  that  of  ten  years. 

2.  Act  80  of  1888  is  attacked  as  being  in  conflict  with  Article  210  of 
the  Constitution.  The  reason  for  the  unconstitutionality  of  the  act 
Ib  that  the  adjudication  of  property  to  the  State  is  equivalent  to  its 
forfeiture,  which  is  prohibited  by  said  article. 

The  most  conclusive  answer  to  this  proposition  is  the  article  itself. 
There  lb  in  the  Constitution  no  prohibition  on  the  State  to  purchase 
property,  either  at  private,  public  or  tax  sale.  The  object  of  the 
Article  210  was  to  prevent  the  State  from  acquiring  property  for 
taxes  by  forfeiture.  It  changed  the  mode  of  enforcing  the  collection 
of  taxes  and  provided  for  a  direct  seizure,  without  suit.  The  State 
is  not  prohibited  from  purchasing  at  tax  sales  in  pursuance  of  said 
article. 

S.  It  is  urged  by  plaintiff  that  the  adjudication  to  the  State  in  pur- 
suance of  Act  96  of  1882,  extinguished  the  taxes  on  said  property 
by  confusion,  and  that  when  the  property  was  adjudicated  to  him 
under  Act  82  of  1884,  he  acquired  said  property  free  from  all  taxes 
and  tax  incumbrances.  Conceding  that  the  taxes  were  extinguished 
byccmfusion  when  the  State  in  the  absence  of  bidders  purchased 
the  property. at  the  sale  under  Act  96  of  1882,  no  reasons  are  urged, 
or  can  be  ui^d,  why  the  State,  being  the  owner  of  the  property, 
could  not  sell  the  same  and  fix  the  price  and  impose  such  conditions 
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on  the  sale  as  she  deemed  fit  and  proper.  There  is  no 
that  can  be  placed  upon  the  conditions  which  she  may  ii 
the  sale  of  her  property. 

In  Act  82  of  1884,  the  State  fixed  the  price  of  the  pro] 
had  been  adjudicated  to  her  under  Act  96  of  1882.  The 
by  said  act  for  said  property  was  the  extinction,  by  ca§ 
of  State,  city,  parish  and  municipal  taxes  due  prior  to  Di 
1879,  with  interest,  costs  and  charges,  and  the  aa^um] 
unpaid  taxes  subsequent  to  the  31st  of  December,  1879.  1 
bid  in  the  property  and  agreed  to  pay  this  price  m  fixed 
We  fail  to  perceive  in  what  manner  the  Act  No.  80  of  18 
with  the  Constitution  of  the  State. 

4.  The  plaintiff  alleges  that  the  taxes  are  Ulega),  null  £ 
they  were  not  assessed  in  the  name  of  the  owner* 

Section  62  of  Act  77  of  1880  is  still  in  force,  never  I 
repealed  by  subsequent  revenue  acts.  Under  this  act 
ments  were  unaffected  by  the  alienation  of  the  property, 
tiff  is  estopped  from  contesting  the  validity  of  the  assessi 
assumed  the  payment  of  the  taxes  in  the  name  of  th 
whom  the  property  was  assessed.  He  purchased  under  tt 
ments.  He  can  not  claim  to  be  owner  of  the  property  ani 
the  title  under  which  he  claims. 

5.  The  plaintiff  alleges  that  the  seizure  and  advertisei 
Act  80  of  1888  is  illegal,  null  and  void,  on  the  grounds  tl 
does  not  apply  to  property  adjudicated  to  the  State  anc 
sold  in  pursuance  of  Act  82  of  1884.  Where  the  partiei 
chased  property  under  said  act  complied  with  their  bid,  i 
edly  has  no  application  to  the  property  so  purchased.  Th< 
an  absolute  and  perfect  title  as  against  the  Stat€>.  Act 
required  the  Tax  Collector  to  sell  the  property  adjudic 
State  with  the  assumption  on  the  part  of  the  purchaser  of  th 
subsequent  to  1879.  The  price  of  the  adjtidication  wai 
paid  to  1879  and  the  taxes  due  on  the  property  thereafter. 
interpretation  can  be  given  to  the  act.  The  sale  was  to  b 
cash.  The  object  of  the  act  was  to  remake  the  taxes  c 
property.  It  was  not  the  intention  of  the  Legislature 
should  be  a  credit  sale  for  any  portion  of  the  price,  aa 
stated  in  which  the  credit  portion  is  to  be  paid,  and  there 
provided  for  the  enforcement  of  its  payment*     The  Ta; 


On  Application  for  a  Rehearino. 
Bbeaux,  J.     Raintiir  for  a  rehearing  has  reduced  his  grounds  to 
tliree,  in  as  many  paragraphs.     We  paraphrase  them  an  follows,  viz : 

1.  That  he  can  not  be  made  to  pay  the  taxes  due  on  the  property 
afisesfied  prior  to  the  31st  day  of  December,  1879. 

The  price  paid  by  him  operated  as  final  diflcharge  of  all  taxes  due 
on  the  property  prior  to  that  date. 

The  inacriptions  for  taxes  dne  to  that  date  were  canceled  by  the 
Bale. 

2,  That  there  is  error  in  holding  that  the  validity  and  the  legal 
effect  of  the  aaseasment  which  is  the  basis  of  the  taxes  sought  to  be 
enforced  should  be  tested  under  the  proviaions  of  Section  62  of  Act 
77  of  1880. 

That  there  was  no  warrant  for  the  sale  made  to  plaintiff  but  the 
Act  82  of  1884,  etc, 

S.  He  alleges  further  that  bis  bid  made  him  the  absolute  owner  of 
the  property- 

He  took  the  property  burdened  with  the  taxes  due  since  the  Slst- 
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bad  no  authority  to  make  an  absolute  deed  to  said  property  until  the  ^ 

terms  and  conditiona  prescribed  by  Act  82  of  1884  had  been  complied  ' 

with.     The  deeds  to  the  plaintiff  are  only  proccses  verbal  of  the  adju- 
dication.    No  title  passed  to  the  plaintiff,  or  could  do  so  until  he  paid  , 
the  price  of  the  adjudication.     The  title  to  the  property  therefore  | 
remained  in  the  State,  and  the  Act  80  of  1888  applies  to  all  property 
adjudicated  to  the  State  which  had  not  been  disposed  of  or  redeemed. 

The  plain tiflf  can  only  acquire  title  to  the  property  adjudicated  to 
him  by  complying  with  the  terms  and  conditions  of  Act  82  of  1884. 

The  plaintiff  enjoined  the  sale  of  property  to  which  he  had  no  title. 
He  knew  that  he  had  not  complied  with  his  bid.  It  was  an  attempt 
to  get  title  to  property  without  pa\nng  the  price.  We  think  thla  is 
a  case  in  which  damages  should  be  assessed - 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  allow  10  per  cent,  as  special  dam-  i 

ages  for  attorneys^  fees,  and  in  all  other  respects  it  be  affirmed. 

Breaux,  J,,  not  having  heard  the  argument,  and   the  case  having  j 

been  submitted    before   he   became   judge,    takes   no   part  iu    this  ■ 

decision.  ' 
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December,  1879,  but  that  he  was  not  bound  to  pay  at  the  i 
purchase,  his  contract  being  to  assume  and  take  the  proper! 
ject  to  all  unpaid  taxes  on  the  'same,  subsequent  to  Decern! 
1879. 

That  he  acquired  a  perfect  title,  and  such  "  taxes  as  may  be  t 
him  under  his  contract  form  part  of  the  unpaid  purchase  pr 
which  the  State  has  a  vendor's  lien  on  the  property,  which  i 
enforced,  as  such,  but  not  summarily  as  taxes,  and  aboi 
under  the  provisions  of  Act  86  of  1888,  which  apply  excluBi^ 
property  adjudicated  to  and  not  otherwise  disposed  of 
State." 

That  the  property  having  been  disposed  of  can  not  be  bo\6 
the  law  authorizing  the  sales  of  property  adjudicated  to  the  St 
taxes. 

1.  The  first  ground  is  at  once  disposed  of  without  discussi^ 
it  does  not  admit  of  any. 

Without  changing;  the  conclusions  of  this  court  or  the  decree 
tofore  made,  we  will  state  that  the  defendant  claims  taxe 
December  31,  1879,  and  that  under  the  plain  letter  of  Act  82  o 
the  taxes  from  December  31,  1879,  are  due  by  the  plaintiff  s 
the  taxes  assessed,  prior  to  that  date,  as  plaintiff  alleges  ai 
prehends. 

2.  Whether  or  not  the  legal  effect  of  the  assessment 
which  rests  the  authority  to  enforce  the  payment  of  taxes  she 
tested  under  the  provisions  of  Section  62  of  Act  77  of  1880, 
important  bearing. 

The  plaintiff  bought  the  property  as  assessed.  He  can  not  si 
fully  question  its  legality. 

The  State,  to  collect  the  taxes  due,  divested  the  tax  deb 
their  ownership  of  this  property  and  has  given  to  plaintiff  the  i 
tunity  to  become  the  owner,  of  which  he  availed  himself. 

He  does  not  contend  that  this  assessment  is  not  suflletentl 
to  enable  him  to  hold  the  property  as  against  the  former  own^ 

He  does  not  allege  that  he  fears  eviction  and  that  he  wiU  hi 
to  loose  the  property  on  account  of  any  illegality. 

If  a  vendor  seeking  to  realize  a  balance  unpaid  of  the  pv 
price  is  opposed  with  the  objection  that  there  is  a  defect  in  tb 
but  no  allegation  is  made  to  the  effect  that  the  defect  will  gi 
to  any  claim,  the  vendee  will  not  be  permitted  to  defeat  the  v< 
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claim  and  privilege  on  technical  groundfi  serving  no  purpose  but 
pleaded  only  to  escape  payment. 

The  illegality,  per  se,  is  of  no  moment  if  a  right  Ib  not  asserted 
against  the  title. 

If  no  right  is  claimed  there  can  not  be  any  issne. 

The  former  owners  having  no  claim  on  that  ground,  it  not  being 
permitted  for  the  State  to  set  np  any,  predicated  upon  an  illegal  as- 
flessment,  and  aa  the  present  plaintiff  contends  that  h©'  is  the  legal 
owner,  questions  with  reference  to  illegal  assessment  can  not  ariH©. 

3-  The  third  ground  contains  the  proposition  upon  which  plaintiff 
relies  to  be  relieved  from  the  payment  of  the  ta5:e8  he  has  assumed 
to  pay* 

He  is  the  owner,  is  the  burden  of  his  pleadings,  but  suggests  that 
he  owns  subject  to  a  vendor^s  lien. 

When  the  property  was  adjudicated  to  him  he  assumed  the  taxes 
assessed  fiince  1879. 

The  "purchaser  shall,  however,  assume  and  promise  to  pay,  and 
shall  take  said  property  subject  to  all  unpaid  taxes.'*  Act  82  of 
1884, 

He  is  now  pleased  to  contend  that  he  should  be  decreed  to  be  the 
owner  of  the  property,  and  that  the  remaining  price  unpaid  is 
secured  by  a  lien. 

As  a  man  binds  himself  so  must  he  be  bound  is  a  principle  from 
irhich  he  seeks  to  bo  relieved,  by  contendiug  that  he  owes  an 
amount  which  is  secured  by  a  lien ^ 

We  do  not  deny  that  the  remainder  is  the  unpaid  purchase  price, 
but  none  the  less,  taxes  which  the  purchaser  assumed  and  which  are 
secured  as  to  their  payment,  as  taxes  are  secured  under  the  provia- 
Jons  of  law. 

We  wiU  not  undertake  to  change  a  tax  indebtedness  to  a  nonde- 
script claim  and  an  uncertain  privilege,  such  as  plaintiff  would  allow. 

Taxes  are  positive  acts  of  the  government.  They  are  not  a  debt. 
Dewty,  p,  9. 

Properties  were  adjudicated  to  the  State*  The  only  purpose  of 
the  ownership  was  to  secure  the  payment  of  the  taxes. 

In  adjudicatiug'  the  property  to  the  plaintiff  the  State  can  not  be 
held  to  have  defeated  the  object  in  view ;  to  have  abandoned  the 
purpose  of  the  divestiture  of  title;  (t,  e.j  the  collection  of  taxes) 
and  to  have  relinquished  any  remedy  for  their  collection. 
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'*  The  taxing  power  is  inherent  in  every  sovereignty,  an< 
be  no  presumption  in  favor  of  its  relinquishmenii,  snrrende 
donment."     Desty,  p.  79. 

*' The  whole  community  is  interested  in  retaining  the 
taxation  undiminished,  and  it  has  a  right  to  Insist  that  no 
ment  shall  be  presumed  in  any  case  where  the  deliberat 
does  not  appear. 

^^  It  is  never  presumed  to  be  relinquished,  unless  the  in 
relinquish  is  declared  in  clear  and  unambiguous  terms. 

'^  It  can  not  be  presumed  to  be  abandoned,  surrendered, 
clear  words  and  for  legal  and  adequate  consideration."     II 

The  plaintiff  can  not  successfully  assume  the  attitude  o 
dicatee,  and  the  rights  of  perfect  ownership,  without  ha 
plied  with  all  the  terms  of  his  bid. 

Much  less  can  he,  by  thus  assuming,  defeat  the  State  in  1 
tion  of  taxes,   and  in  carrying  out  the  policy  that  the 
btirden  must  be  sustained  by  common  contributions." 

There  is  no  difference  in  reality  about  the  liability ;  th< 
relates  particularly  to  the  remedy  to  enforce  payment. 

It  is  objected  that  collection  can  not  be  made  by  exec 
in  accordance  with  the  summary  process  provided  for  the 
of  taxes. 

^  *  The  power  to  assess  and  collect  taxes  implies  the 
enforce  their  collection  by  execution."     Desty,  p.  82. 

**  But  where  the  language  will  permit,  statutes  relatin 
eh  fill  be  so  construed  as  to  give  effect  to  the  obvious  int< 
meaning  of  the  Legislature  rather  than  to  defeat  that  int 
too  strict  adherence  to  the  letter."     lb. 

^*  The  sovereign  right  to  levy  and  collect  taxes  grows  ( 
paramount  necessity  of  the  government,  an  urgent  necesi 
admits  no  property  in  the  citizen  while  it  remains  unsatisfii 
p.  51. 

The  taxes  are  due  on  the  property. 

The  Constitution  and  all  other  laws  on  th<)  subject  provi 
mary  process  for  their  collection. 

Let  us  suppose  that  the  portion  paid  of  the  purchase  pric 
been  paid,  the  State  would  have  the  right  to  have  the 
Bel  zed  and  sold  under  the  summary  tax  collecting  process. 
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If  tbiB  would  be  true  of  the  amount  paid^  if  it  bad  not  been  paid, 
it  is  correct  interpretation  as  to  tbe  amount  aeaesaed. 

The  State  remains  the  owner  only  to  carry  out  the  intention  of  the 
Lepslature,  and  to  collect  tbe  taxes  due. 

We  are  referred  to  the  caaee  in  te  Orloff  Lake^  40  An,  143,  and  of 
in  te  Douglas,  41  An.  768,  ae  decisive  authorities  in  this  case. 

For  the  sake  of  Bome  brevity,  ^e  make  a  summary  of  tbe  issues  in 
the  flf«t< 

Ntdlity  is  pleaded.  losufflciency  and  lUegaiity  of  the  asseaament* 
Want  of  notice. 

Act  82  of  1884  is  unconstitutional. 

The  property  never  was  adjudicated  to  the  State.  It  was  adver- 
tieed  for  sale  to  enforce  the  payment  of  delinquent  taxes,  but  con- 
tiUTj'  to  the  provisions  of  said  act,  as  it  only  provides  for  the  sale  of 
property  that  bad  been  previously  adjudicated  to  the  State,  On  the 
part  of  defendant,  the  plea  of  no  cause  of  action  was  filed.  Among 
the  defences  interposed  is  the  following : 

5.  ^*  That  all  of  the  prerequisites  of  tbe  law  were  complied  with 
by  all  the  officers  from  the  assessment  up  to  and  including  the  execu- 
tion and  registry  of  tbe  deed  of  said  purchaser, 

**  If  only  a  portion  of  the  taxes  for  which  tbe  property  is  sold  are 
proved  to  have  been  paid,  the  sale  and  title  to  the  purchaser  shall 
nevertbeleas  be  good  and  valid  the  same  as  if  all  the  taxes  for  wbijih 
it  is  sold  bad  not  been  paid. 

**Tbe  court  held  as  follows,  viz:  *  We  think  the  law  is  constitu- 
tional,  and  tbe  exception  of  no  cause  of  action  should  have  been 
flttfltained.'  " 

In  this  case,  as  well  as  the  case  in  re  Douglas,  it  is  decided  that 
the  tax  sale  under  Act  82  of  1884  is  conclusive  as  against  tbe  former 
owner,  but  the  right  of  tbe  State  to  recover  the  unpaid  taxes  was  not 
considered.  No  such  issue  was  presented,  and  therefore  these  eaaee 
have  not  tbe  authoritative  bearing  tbe  plaintiff  is  pleased  to  contend 
they  have, 

Tbe  tax  has  remained  unpaid  these  many  years.  The  ordinary 
process  haa  not  brought  about  a  settlement.  . 

A  wan-ant  to  enforce  compliance  or  a  sale  is  legal. 

Should  he  comply  with  the  law,  the  sale  as  between  the  State  and 
the  plaintiff  will  become  as  absolute  as  it  is  now  between  the  plaintiff 
and  the  former  owner. 

Rehearing  refuaed. 
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Mrs.  Dandic  vs.  Railroad  Co. 


No.  10,601. 

Mrs,   Rose  Egan  Dandeb  vs.   Soitthbrn  Pacific  B 

Company. 

The  servant  assumes  tbe  ordinary  risks  and  dangers  of  his  emp 
can  not  hold  the  master  responsible  for  an  injury  sustained  in  co 
one  of  the  risks  Incident  to  said  employment. 
The  servant  can  not  recover  where  his  own  want  of  care  has  cont] 
injury.  If  among  the  different  modes  of  performing  a  duty  he  sel 
dangerous,  which  necessarily  exposes  him  to  danger,  he  is  respoi 
selection. 

When  the  master  does  not  increase  the  risk  assumed  by  the  servi 
are  no  defects  in  any  of  the  appliances  provided  by  the  master  for 
ance  of  the  duties  required  of  the  servant,  the  servant  can  not  ho! 
responsible  for  injury  received  in  the  course  of  his  empioyment. 
Where  the  evidence  shows  contributory  negligence  on  the  part  ( 
party,  he  can  not  recover  damages  for  the  injury. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of 
Rightor,  J, 


J.  C.  Gilmore  and  S.  L,  Gilmore  for  Plaintiff  and  AppelU 

a  railroad  company  is  liable  for  injuries  to  its  servants  inconsequ 
ference  or  neglect  in  furnishing  proper  and  suitable  machinery 
for  the  performance  of  the  duties  required  of  employes.  Hough 
100  U.  S.  223 ;  Wood  on  Negligence,  pp.  681,213, 738,  753 ;  Thompson  o 
p.  975. 

It  is  the  act  of  the  company,  for  which  it  Is  responsible  in  damage: 
a  dangerous  rate  of  speed,  and  employ  apparatus  incompatible  w 
of  life  and  person  of  an  employ^  required  to  perform  the  duties  oi 
switchman.  The  employe  has  a  right  to  act  on  the  presumption 
not  be  exposed  to  unnecessary  risks,  and  in  order  to  recover,  nee 
reasonable  presumption  of  negligence.  Wood,  p.  177;  Tutrix  Fan 
38  An.  1020;  Myhan  vs.  Electric  Light  Company,  lately  decided. 
It  is  not  contributory  negligence  to  engage  in  a  dangerous  occup 
on  Cont.  Neg.,370,  763.  The  risk  assumed  is  ordinary  hazard  incide 
ment,  and  that  is  synonymous  with  inevitable  accident.  Inevital 
equivalent  to  vis  major.  Wood,  p.  738;  Railroad  Co.  vs.  Ross,  112  U. 
Merrimac,  14  Wallace,  p.  199. 


Leovy  <&  Blair  for  Defendant  and  Appellant : 

When  the  evidence  shows  that  the  plaintiff,  who  was  injured  by  a 
a  railroad  car,  contributed  by  his  own  fault  to  bring  about  the  co 
not  recover  damages  from  the  railroad  company  on  account  of  th 
though  the  employes  of  the  company  were  partly  in  fault.  Schvi 
Co.,  30  An.  15;  see  also  Childs  vs.  R.  R.  Co.,  Hi  An.  154;  Mercler  vs. 
An.  264. 
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The  servant  can  not  recover  where  his  own  want  of  ordinary  care  has  contrib- 
uted to  the  injury,  or  where,  by  the  exercise  of  ordinary  care,  he  might  have 
avoided  it.  *  ♦  *  If  among  the  different  modes  of  performing  his  duty,  some 
of  which  are  safe,  he  chooses  one  which  unnecessarily  exposes  him  to  danger, 
he  takes  the  risk  of  his  choice,  although  other  servants  do  likewise.  Pierce  on 
Bailroads,  p.  379;  see  also  Cooley  on  Torts,  p.  563;  Tuttle  vs.  Milwaukee  Railway, 
122  U.  8. 194 ;  Bandell  vs.  B.  &  O.  B.  R.  Co.,  109  U.  S.  483. 

The  servant  assumes  the  ordinary  risks  and  dangers  of  his  employment,  and 
can  not  hold  the  master  responsible  for  an  injury  sustained  in  consequence  of 
one  of  the  risks  and  dangers  incident  to  the  service  in  which  he  had  engaged 
himself.  Wood  on  Master  and  Servant,  Sec.  326,  pp.  678,  flg ;  Cooley  on  Torts,  pp. 
541.  ffg. 

The  servant  assumes  not  only  the  ordinary  risks  and  dangers  of  his  employ- 
ment, but  also  the  risks  and  dangers  arising  from  the  peculiar  mode  iu  which 
the  master  conducts  his  business,  from  the  insufficient  or  improper  machinery 
or  appliances  employed,  or  from  the  habitual  negligence  of  his  fellow  servants, 
provided  these  things  are  known  to  him,  and  he  continues  in  the  service  with- 
out objection  or^complaint.  Wood  on  Master  and  8«;rvant,  Sec.  326,  p.  680 ;  Rorer 
on  Railroads,  pp.  1197, 1198;  Wallis  vs.  R.  R.  Co.,  38  An.  159;  Tuttle  vs.  R.  R.  Co., 
122  U.  {*.  pp.  194-6;  T^ary  vs.  B.  A  O.  R.  R.  Co.,  139  Mass.  589. 

A  master  is  not  responsible  to  one  servant  for  an  Injury  sustained  in  conse- 
quence of  the  negligence  of  a  fellow  servant.  Cooley  on  Torts,  p.  542;  Pierce 
on  Railroads,  pp.  368,  359. 

An  engineer  and  a  flagman  or  switchman  are  fellow  servants  within  this  rule. 
Wallis  vs.  R.  R.  Co.,  38  An.  160;  Satterlee  vs.  R.  R.  Co.,  35  An.  1166;  Randall  vs.  R. 
R.  Co.,  109  U.  S.,  p.  48S;  Nay  lor  vs.  N.  Y.  Central  R.  R.  Co.,  33  Fed.  Rep.  801. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  alleges  that  her  son,  George  J.  Dandie, 
on  the  14th  June,  1889,  while  employed  as  flagman  on  yard  locomotive 
Xo.  711,  of  the  defendant  company,  at  the  Morgan  ferry  in  the  City  of 
New  Orleans,  was  run  over  and  instantly  killed  while  performing  his 
duties  as  flagman  by  said  locomotive ;  that  the  death  of  her  son  was 
^ue  to  the  fault  and  negligence  of  defendant  and  its  employes  in  run- 
ning the  engine  at  a  high  rate  of  speed,  without  having  a  lookout  in 
the  cab,  and  failing  to  make  proper  provisions  for  the  safety  of  her 
son  while  employed  in  the  capacity  of  flagman.  She  prays  for  dam- 
ages in  the  sum  of  $16,000. 

The  defendant's  answer  is  a  general  denial,  with  the  exception  of 
certain  admissions,  and  alleges  that  the  death  of  plaintiff's  son  was 
accidental  and  was  contributed  to  by  imprudence,  fault  and  want  of 
care  on  the  part  of  the  deceased  son.  There  was  judgment  for  the 
plaintiff,  on  the  verdict  of  the  jury,  for  the  sum  of  $5000. 

The  facts  are  that  the  plaintiff's  son  was  at  the  time  of  his  death  in 
the  service  of  defendant  company  as  flagman.     His  duties  were  of 
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such  a  character  as  are  required  on  all  railroads.  The  engui 
ran  over  the  deceased  was  used  for  the  purpose  of  taking  c; 
the  ferryboat  at  the  Morgan  landing  and  moving  them  baekv 
forward,  forming  them  into  a  train,  or  placing  them  into  po 
be  loaded.  The  flagman  rode  on  the  car  when  backing  ai 
g^ing  forward  in  front  of  the  engine  on  a  footboard  placed  t 
that  purpose. 

When  the  train  approached  a  crossing  it  was  the  duty  of 
ceased  to  jump  down,  go  to  the  [crossing  and  protect  it  wit 
flag.     When  a  switch  was  approached  which  needed  atten 
jumped  down,  ran  to  it,  and  turned  it.     When  the  engine  ca 
him  he  jumped  on  it,  ready  again  to  perform  the  same  dutiee 
die,  the  flagman,  had  been  engaged  in  this  work  in  the  servi* 
defendant  for  some  nine  months.     He  was  familiar  with  hi 
and  had  been  instructed  to  get  off  the  engine  on  the  side  of  ti 
either  the  right  or  the  left,  as  occasion  required.    This  was  tl 
manner  for  him  to  perform  his  duties.     By  standing  near  th( 
the  footboard  the  flagman  can  be  seen  by  the  engineer,  if  he 
right,  and  by  the  fireman  if  he  is  on  the  left.     If  he  standi 
center  he  can  be  seen  by  neither.     If  the  engine  is  going 
for  the  flagman  to  jump,  it  is  his  duty  to  signal  the  engineer 
on  the  right  of  the  footboard ;  and  if  on  the  left,  the  firem 
immediately  communicates  with  the  engineer.     Thie  signal 
with  the  flag,  hat,  or  hand.    It  is  immediately  obeyed,  and  tl 
is  slackened  so  that  the  flagman  can  jump  with  safety.     If  : 
slackened,  he  is  not  compelled  to  jump,  but  it  is  his  dnty  to 
the  footboard.     There  were  no  obstacles  to  prevent  the   ( 
from  jumping  to  the  side  of  the  track,  which  was  in  a  condil 
he  could  do  so  with  comparative  safety.     The  footboard  for 
man  extends  all  the  way  across  the  front  of  the  engine 
that  he  may  pass  from  one  side  to  the  other  to  alight  on  eit 
of  the  track  according  to  the  position  of  the  switch  or  orossi 

There  is  a  wide  difference  of  opinion  as  to  what  rate  of  sj 
engine  was  going.  Some  of  plaintiff's  witnesses  put  it  a  hi 
while  defendant's  witnesses  fix  the  rate  at  not  more  than  ! 
per  hour. 

On  the  day  of  the  accident  George  Dandie  was  standing 
center  of  the  footboard  where  the  engineer  and  the  firems 
not  see  him.     When  about  fifty  feet  from  the  switch,  whic! 
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3and!e  jumped  in  front  o(  the  engine  between  the  raOs  and 
taken  and  run  over  by  it. 

ities  whieh  the  deceased,  George  Dandie,  had  to  perform 
\y  involved  risks  of  a  dangerous  character.  All  occupations  do 
he  same  immunities  from  danger*  They  differ  in  this  respect 
eriallr.  Fhe  employ^  must  judge  of  these  risks  and  deter* 
?ther  he  will  undertake  them.  The  deceased  entered  the 
ent  of  the  defendant  company  as  a  flagman  and  smtch* 
I  a  Inll  knowledge  of  the  character  of  the  service  required 
nd  the  dangers  incident  to  the  employment.     He  aasumed 

risks  when   he  entered  into  the  service  of  the  defendant 

The   defendant  company  did  not  increase  the  risk  ae- 

f  the  deceased  and  to  which  he  subjected  himself.     There 

iefect  in  any  of  the  appliances  provided  by  the  defendant 

for  the  performance  of  the  duties  required  of  him,  and 
s  therefore  no  negligence.  Batterlee  vs.  Morgan  Co.,  35 
;  WaHis  vs.  Railroad  Co.,  38  An,  159;  Tuttle  vs.  Railroad 
U,  B.;  Wharton,  Negligence,  Sec,  214;  Hart  vs.  H.  0. 
>k©  Co.  (Pa.)  18  Atlantic  R.  1011, 

igman  Dandle  had  but  one  way  to  perform  hia  duty  mith 
himself.     He  selected  another  and  a  more  dangerons  one 
g  down  in  front  of  the  engine  between  the  rails* 
k  was  nn necessarily  assumed,  and  was  at  his  own  peril  and 
n  responsibility.     Id,  216, 

[leased  was  a  fellow -servant  with  the  engineer  and  fireman, 
e  employed  by  the  same  corporation,  and  engaged  in  the 
nee  of  the  same  duty*  The  duties  of  one  in  this  particular 
ere  dependent  upon  the  other.  The  switch  had  to  be  closed 
^gman  before  the  engineer  could  drive  his  engine  beyond  it, 
tagman  by  signaling  the  engineer  conld  regnlate  the  speed 
pne  BO  as  to  perform  hia  duties  with  dispatch  and  certainty 
>ut  unnecessary  risk.  The  engineer  and  fireman  were  com* 
id  skilful  and  had  been  for  many  years  in  the  service  of  the 
L  company*  The  company  was  not  in  fault  in  their  employ - 
i  the  continuing  of  them  in  its  service.  Conceding,  there- 
the  engine  was  going  at  a  high  rate  of  speed,  the  plaintiff 
ttribute  this  negligence  to  the  defendant.  The  instructions 
g:ineer  were  not  to  go  beyond  six  mDes  an  hour-     If  the  en- 
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gine  on  the  day  of  the  accident  exceeded  this  limit,  it  was 
of  the  engineer  and  not  that  of  the  company,  so  far  as  the  p] 
concerned,  and  the  plaintiff  can  not  recover  for  this  negligen< 
part  of  a  fellow -servant  of  the  deceased,  when  no  fault  cf 
tributed  to  the  employer.  Tours  vs.  Railroad  Co.,  37  An.  6S 
kins  vs.  N.  Y.,  L.  E.  &  W.  R.  Co.,  8  N.  Y.  S.  272. 

The  evidence  satisfies  us  that  there  were  no  imperfectio; 
appliances  provided  by  the  defendant  for  the  performanc 
duties  required  by  the  deceased,  and  that  there  was  no  lack  o: 
the  part  of  the  defendant  in  the  employment  and  continuin 
vice  of  the  engineer  and  fireman  on  the  engine  on  which  the  < 
was  in  service  as  fiagman,  and  that  the  deceased  contribut 
unfortunate  death  by  his  own  imprudence. 

When  the  evidence  shows  contributory  negligence  on  th 
the  injured  party,  the  plaintiff  can  not  recover  damages. 

This  principle  is  well  established  in  our  jurisprudence.  I 
vs.  R.  R.  Co.,  30  An.  16;  Childs  vs.  R.  R.  Co.,  33  An.  164;  : 
vs.  R.  R.  &  S.  Co.,  40  An.  790. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  j 
appealed  from  be  avoided,  reversed  and  annulled,  and  J 
deredthat  plaintiff's  demand  be  rejected  with  costs  of  both  * 


No.  10,612. 

W.  R.  Peters  et  al.  vs.  Pacific  Guano  Company  e 
S.  L.  Thorndyke  et  al.,  Intervengrs. 

Attorneys  investing  moneys  entrusted  to  thorn  as  trustees,  and  recei^ 
payable  to  their  own  order  as  attorneys,  may  sue  thereon  in  their  d 
as  attorneys,  although  one  of  the  parties  whose  funds  were  so  inv 
have  been  a  foreign  succession. 

A  corporation  which  employs  a  firm  which  holds  the  controlling  si 
stock  and  of  which  the  leading  member  is  its  own  president,  as  its  c 
and  selling  agents,  making  advances  on  and  receiving  under  coutrac 
product,  with  power  to  control,  sell,  pledge  and  dispose  of  the  sai 
proceeds,  is  bound  by  the  dealings  of  such  firm  with  regard  to  such  ] 
A  pledge  Is  not  impaired  when  the  possession  of  the  thing  has  been 
the  pledgee  and  has  not  been  parted  with  except  to  a  third  person  a£ 
the  parties. 

Where  such  person  has  remitted  a  sum  sufHcient  to  discharge  the 
the   common   agent   of  two   concurrent    pledgees,    the     receipt 
agent  would,  ordinarily,  discharge  the  pledge;  but  when  the  pledg 
intervenes  and,  by  false  representations,  Induces  the  agent  to  believ 


NEW  ORLEANS,  MAY,  1890, 


^1 


Feters  et  a]»  t«.  Paciltlts  Guano  Co,  et  ml. 


led^aeA  hiis  tionaeat^d  to  walTt)  pujmeul  out  of  IIig  remritaucc  ami  to 
bi/^  loiiu,  iiD(l  the  MgtJnt  diverts  purt  of  tho  fund  to  pu^inonl  of  £l  not  her 
the  pltid^or,  snch  »  tntniiju^tion  operattfS  only  u  pnrtlnl  p  117111  en t  and 
ife  of  the  deljt  and  pk*tlgi.'  and  l«av«9  them  in  full  force  for  ibc  balance 


'i 
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L  from  the  Twentj-fomth  District  Court,  Parish  of  Jefferson. 


Ef.  Ball  for  Intervenore  and  Appellants : 

n  En  resting- money  of  f mot  hiT  and  tl'CuIt  I  nff  therefor  an  oblig^atlon  in 
miimc  «*  attomt^s^t  nmy  instftat^  leiral  prooi'i'tlJnKi*  la  hia  owa  uama 

for  the  bejicfltuf  hlsprUiOipal.    4  N.  S.  481  i  5  R.  178  j  a  La.  2G4;  12  An.  298; 
;  11  An.  113.    V.  3  ?f,  S.  :>91,  ci9'2;  4  La.  3i9;  2  An.  441 ;  4  An.  HGO, 
nmerolal  and  tifUintf  agrents  of  a  eorpora,t km ^  nnilcr  a  eontrat*!!  ivnipoH'- 
dJupr^Mi^  nf  a  prrMluct  lii^arnBt  whleli  tliey  bavc  made  Tiiouay  ad¥)incit»* 
Hdly  plcfJge  liaid  prf>dutt. 

indbpensabte  tlint  the  plod^L'ti  BhoultJ  be  the  owner  of  the  thiug  plGd$r<id* 
rHd  wttli  tbi:^  consent  of  the  owner  It  is  Ueereed  4tiiftlcient.  atid  even  with* 
li  Doajsent  tlK>  things  may.  m  between  the  piirties,  be  eomtdeteiy  ileamed 
e,  BO  thai  the  pledgee  himself  can  not  reeJaita  It  exc-cpt  on  diw^barglug 
Igatiou.    Story  on  Bailment,  f?ec*  iUl;    la  MiiSs.   Ui6,   8.   C.  la;    111,  380 

Artlons  und  I>efenee»,  V.  page  170. 

S  (3111) :  One  pemon  may  pledge  the  property  of  anotherp  proyldod  It  bo 
Lt  express  or  tacit  cou:*ent  of  the  owner, 
rwnlk  Iron  Worki  intenrcned,  claiming  Che  oifnorsblp  of  ceilaln  ma- 

piecl|j:ed  by  defendant  to  jdaintifTsi  to  flecure  said  advanees*  and  bUYe 
?il  from  a  Jad^meut  againflt  tbmu.    Tlie  evidcnee  shoivs  that  the  defend- 

their  ftifent  to  ^clUhe  machloery,  fionsiKTied  ijy  them  to  bim,  and  that 
niiw^blnery  to  Farjoa^  points,  to  be  sold  fort  ash,  or  on  creait,  and  buI* 
h  intcjirenors  for  aneh  sales.  He  wa^a  their  agent  and  noi  their  factor  In 
flew  of  the  law  iavoked  by  tiieni,  and  having  liu.d  the  possession  and 
uf  the  luacliiaery  m  qucs.tton,  and  baYlng  pledgf^d  It  to  plttintlff^,  who 
shown  to  have  knoivn  that  it  belonjrs  to  intei-venorat  the  pledge  must 
lifed.  The  intcrvenorsput  It  in  the  power  of  the  defendant  to  make 
e  of  the  maebbiery.  and  they  must  iM^ar  Hie  U>!*s,  if  any.  The  prineiple 
uBtalQH  the  pk'dge  of  a  note  a>«  (•oi Lateral,  wliieb  ie^  pluced  in  the  hands 
kcr  to  aell,  mast  apply  here.  Davidr^on  vs.  Bodley»  27  An.  H9. 
r  of  hill  lailbig  passes  title  to  property  in  same  manner  iu»  delivery  of 

Dnaicls'  Nog.  Inst-,  Sec.  17.11* 

A  thing  is  pledged  tt  is  Immuierlal  whether  the  pledge  holds  the  proper* 
tliinl  person  holds  it  for  him  (i:i  N.  H.  45ti}i  so  where  the  property  of  A 
liy  In  the  poaf^estiion  o!  U,  for  other  purposes,  it  may  he  pledged  by  A  to 
ujre  a  particular  debt  or  habdlty,  and  In  such  ease  no  change  of  posses- 
[iece»#ary.  Wuite's  Actions  and  DofeneeSt  vide  page  ItiT, 
he  priiViHiifjivot  Art.  HW/i^V.  C,  the  pledgee  may  have  possession  through 
prr«oti  ehos+ea  by  blm  and  the  pledgor.    Wciems  \a,  Deltu^  iti  An.,  ^73;  WH 

3J  An.  56«». 
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When  money  is  received  by  the  mandatary  of  a  pledgee  for  the  pni 
Ing  the  amount  of  the  pledge,  h\n  Innteur]  of  &o  employing  it,  the  n 
the  request  of  the  debtor  is  uiider  ni  I  ^  imprest' n  tat  I  on ,  nnd  w  ithout  tli 
of  the  pledgee,  applies  said  money  to  the  pftytn**ut  of  otlicr  obUgi 
debtor,  the  latter  is  estopped  to  ussert  tliat  tbt^  pledge  bus  been  pn 


John  M,  Baldwin  for  Def endanta  and  Appellants  i 
An  unrepresented  estate  can  not  upptnir  fn  court  even  tliroui^h  th 
an  agent  or  attorney  in  fact,  or  of  one  appt'iirin^  to  sue  "  for  tlie  uf 
The  lien  and  priyilege  on  thtt-'thing  pledged  is  lo-t  if  tliu  rrtditor  p 
possession,  unless  it  be  in  tlu^  h^indH  of  (Uirtl  persons  agreed  on  bj 
R.  C.  C,  Art.  3162. 


The  opinion  of  the  court  waa  delivered  by 

Fenner,  J.  The  facts  of  this  cae©  are  undisputed,  ' 
Ouano  Company  was  a  joint  etock  company  engaged  in 
facture  of  guano.  A  majority  of  ita  stock  was  owned  and 
by  the  commercial  firm  of  Glidden  &  Curtis,  and  John  K 
the  senior  member  of  that  firm,  was  also  president  o\  the 
The  firm  acted  as  the  commercial  agents  of  the  compai 
contract  between  the  two,  by  which  all  the  product  of  th< 
was  consigned  to  the  firm,  which  made  advances  thereo 
full  authority  to  sell,  pledge  and  dispose  of  the  same.  Th 
makes  it  clear  that  the  firm  was  invested  with  all  the 
ownership  over  this  product  and  its  dealings  therewith  wc 
on  the  company  so  far  as  its  rights  in  the  product  were  < 
These  powers  embraced  the  right  to  pledge  the  product  fo 
made  to  the  firm.  This  ia  not  disputed  with  any  seriousn^ 
argument. 

The  firm  in  January,  1889^  shipped  about  1000  tons  of 
by  the  schooner  Henry  Souther,  consigned  to  W.  P,  Ric 
New  Orleans,  under  some  arrangement  with  the  latter  t 
to  remit  to  the  firm  $10,000  against  the  cargo.  While  the 
en  route  the  firm  in  Boston  borrowed  110,000,  viz.,  $5000  f 
Olidden  and  $5000  from  Tliorndyke  &  Carpenter,  attorneys 
it  executed  separate  notes  to  each  of  the  lenders;  and  to 
same  it  pledged  the  bill  of  lading  of  the  cargo  by  deliverini 
to  W.  T.  Glidden,  who  received  and  held  it  for  the  beni 
lenders. 

An  arrangement  was  then  entered  into  between  W.  T.  Q 
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of  GUdaen  &  Curtis,  by  which  the  latter  gave  to  the  former 
addressed  to  W*  P*  KichardBon,  the  consignee i  informing  him 
tjoiTowed  this  money  on  the  bill  of  lading  j  that  W,  T.  Gtidden 
5rward  the  bill  with  the  letter,  and  instrueting  Richardson, 
pt  of  same,  to  remit  to  W.  T*  Glidden  '*the  1 10,000  you  pro- 
send  against  this  cargo,  ^' 

Glidden  thereupon  wrote  to  Richardson^  inclosing  the  bill 
J  and  the  above  letter,  and  requesting  him  to  send  the  1 10,000 
ted.  Richardson,  on  receipt  of  these  documentB^  borrowed 
on  pledge  of  the  bill  of  lading  from  the  New  Orleans  National 
ad  remitted  the  sum  tci  W.  T.  Glidden. 

jmittance  was  duly  received  by  W.  T.  Glidden,  but  before  he 
1  OT  settled  with  Thorndyke  &  Clark,  John  M.  Glidden  called 
m  and  told  him  that  his  firm  had  made  arrangements  with 
•be  &  Clark  to  wait  on  their  loan,  and  inetmcting  W.  T. 
to  apply  the  whole  ft 0,000  to  the  payment  ftrst  of  hia  own 
!  on  the  cargo,  and  the  remaining  |6000  to  taking  up  a  prior 
the  Arm  held  by  him.  The  relations  between  the  parties 
ry  Intimate.  W.  T.  Glidden  was  the  father  of  John  M,,  and 
rke  was  the  legal  adviser  of  W.  T.  Glidden*  Trusting  in 
^M  assurance  of  the  consent  thereto  of  Thorndyke  &  Clark, 
lidden  applied  the  1 10^000  as  directed,  and  surrendered  both 
m  held  by  him.  Thorndyke  &  Clark  never  gave  such  consent, 
part  of  their  loan  has  ever  been  repaid. 
ontroversy  in  this  case  is  exclusively  between  Thorndyke  & 
nd  the  Pacific  Guano  Company.  The  New  Orleans  National 
m  been  paid  out  of  the  proceeds  of  sale  of  the  cargo ^  and  no 
■editor  is  before  us.  There  is  held  in  the  hands  of  the  court 
n  of  the  said  proceeds  of  sufficient  amount,  which  Thorn - 
Clark  claim,  by  virtue  of  their  rights  as  pledgees,  should  be 
to  their  debt,  while  the  Pacific  Guano  Company  denies  that 
id  asaerte  the  right  to  hold  said  proceeds  free  therefrom* 
e  merits,  the  contentions  of  the  Pacific  Guano  Company  are 
Id  : 

at  Glidden  &  Curtis  bad  no  authority  to  make  the  pledge, 
at  the  pledge  of  Thorndyke  &  Clark  has  been  lost,  hecauBe 
d  parted  with  possession  of  the  thing  pledged. 
at  the  pledge  haa  been  extinguished  by  payment. 
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The  first  contention  is  not  seriously  nrged,  and  is  cleaj 
thrown  by  the  evidence. 

The  second  is  based  on  Art.  3162,  Rev.  C.  C,  which  decl 
the  pledge  is  destroyed  unless  the  thing  '^  has  been  actuall^> 
remained  in  the  possession  of  the  creditor,  or  of  a  thit 
agreed  on  by  the  parties." 

It  seems  to  us  perfectly  clear  that  when  the  bill  of  lad 
delivered  to  W.  T.  Glidden,  as  the  common  agent  of  hin 
of  Thomdyke  and  Clark,  it  operated  a  putting  in  possesbio] 
creditors.  When  the  bill  of  lading  was  remitted  to  W.  P.  ' 
son  the  correspondence  conclusively  shows  that  the  thing 
was  passed  into  his  possession  as  a  '^  third  person  agreed  ox 
parties.'' 

When  Richardson  pledged  the  bill  of  lading  to  the  Ne^ 
National  Bank,  he  no  doubt  so  used  the  powers  confided  i 
to  give  the  bank  a  right  superior  to  that  of  the  original  pkdj 
the  possession  of  the  bank  was  still  the  possession  of  Ric 
and  did  not  divest  any  rights  attaching  to  the  thing  in  hi 
except  so  far  as  to  subordinate  thetn  to  the  bank's  rights 
the  bank  was  paid,  the  possession  of  Richardson  was  reinatu 
all  accompanying  rights  and  liens.  These  propositions  see 
to  be  too  self-evident  to  require  further  argument  or  illuatrj 

The  third  contention  is  that  when  the  $10,000  was  remitte 
received  by  W.  T.  Glidden,  that  operated  an  immediate  d 
of  the  pledge. 

There  can  be  no  doubt  that  Glidden  had  authority  to  rece 
ment  and  to  release  the  pledge.     Had  he,  of  his  own  motion, 
the  funds,  Thorndyke  &  Clark  would,  nevertheless,  have  be< 
by  such  discharge,  and  would  have  had  no  recourse  against 
except  W.  T.  Glidden.     But  when  the  pledgor  himself  step 
by  false  representations,  induces  the  common  agent  of  th^ 
to  believe  that  one  of  the  latter  has  agreed  to  extend  his  1 
and  thus  secures  a  diversion  of  part  of  the  fund,  a  very 
question  is  presented.     Suppose  W.  T.  Glidden  had  been 
pledgee  for  the  whole  $10,000,  and  Glidden  &  Curtis  had  i 
to  him  to  credit  only  $5000  on  his  pledge, 'and  to  extend  hia 
the  balance,  would  that  have  extinguished  the  pledge  f or  tht 
of  the  loan  so  extended?  Clearly,  that  would  have  been 
partial  payment  which  would  have  extinguished  the  loan  au' 
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I  tonto,  Bucbj  we  thmk,  was  precisely  the  effect  of  the  trans- 
jet  we  en  Olidden  &  Curtis  and  W.  T,  Glidden  in  so  far  at 
rke  &  Clark  were  concerned.  It  simply  operated  a  partial 
:©  of  the  debt  and  pledge^  and  left  it  in  fall  force  for  the 
John  M*  Glidden  himself  says,  in  effect,  that  such  was  the 
n,  aa]rmg  that  '*a  further  remittance  was  expected  for  the 

of  repaying  the  loan  of  Mr.  Thomdyke,'^ 
^el  for  the  Guano  Company  insists  very  strenuously  upon  the 
cm  In  personalitj'  between  the  company  and  the  firm  of  GHd- 
'nrtis,  but  we  do  not  think  this  difference  has  any  weight  in 
&.  The  evidence  makes  it  very  clear  that  the  Ann  was  vested 
the  powers  of  the  owner  over  this  cargo  and  its  proceeds, 
g  the  power  to  sell^  to  pledge,  to  receive  and  dispose  of  the 
s.  If  the  f  10^000  had  been  devoted  to  the  payment  of  the 
ledge,  the  firm  might  have  executed  a  new  pledge  for  the 
*bt  due  to  W.  T.  Glidden^  which  would  have  bound  the  pro- 
*  the  cargo,  which  wonld  have  left  the  company  in  the  same 
,  practically,  which  it  now  occupies.  The  pledgees  had  no 
and  no  concern  with  the  Guano  Company,  but  dealt  and  were 

to  deal  solely  with  the  firm  of  Glidden  &  Curtis,  and  the 
if  the  latter,  in  so  far  as  it  aftected  this  property,  was  the 
qui  vale  nt  of  the  action  of  the  company, 
y  remains  to  refer,  t-o  an  exception  interposed  by  the  defend- 


i ,      I 
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pears  that  in  making  this  loan  Thomdyke  &  Gardiner  in- 
it  as  an  investment  of  certain  funds  held  by  them  in  a  ftdu- 
ipacity,  part  of  which  belonged  to  the  estate  of  W,  H, 
T  in  Boston.  The  transaction,  however,  was  made  in  their 
mes  as  attorneys,  and  the  note  t»ken  was  payable  to  their 
Of  course  they  had  the  right  to  sue  on  this  note,  here  orelse- 
in  their  own  names,  and  they  have  donr  soj  but,  no  doubt, 
ibundant  caution,  and  in  order  that  their  gestion  as  trustees 
ppear  of  record,  they  made  the  quite  unnecessarj^  statements 
^  loan  was  of  funds  held  by  them  as  trustees  of  one  Charles 
and  of  the  estate  of  W.  H.  Gardiner.  On  these  t^ negations 
uitfi  base  an  exception  to  the  effect  that  a  foreign  sul  session 
capacity  to  stand  in  judgment  in  this  State  nnless  represented 
dminiBtrator  or  executor  appointed  or  recognized  by  a  Louis- 
ujf .  We  think  that,  as  the  loan  was  made  by  them  ajs  attorneys^ 
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and  the  note  given  to  them  as  such,  they  have  full  jjower 
it  in  that  capacity  regardless  of  the  principals  whom  they  t 
which  is  no  concern  of  defendants. 

The  judge  a  quo  ruled,  on  all  points,  in  accordance  with  t 
views. 

Judgment  affirmed. 


No.  10,644. 

DUBANT  DaPONTB  VS.  NBW  ORLEANS  TRANSFER  CoMPAN^ 

1.  A  passenger  on  a  railway  train,  haTingarriyedatthepolntof  destlnat 
into  a  contract  with  a  transfer  company,  for  an  agreed  oomponsiiti 
cure  his  baggage  from  the  railroad  company's  depot  and  haul  it  to  hie 
and  for  that  purpose  surrenders  his  baggage  checks.  HeM  that  it 
company  is  responsible  to  the  passenger  for  the  safe  keeping  and  < 
the  baggage. 

2.  Under  this  state  of  facts,  contractual  relations  exist  betweon  the 
and  the  transfer  company,  which  the  former  may  enforce  by  suit  a 
tration. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Or] 
King,  J. 


fK, 


Henry  L,  Lazarus,  for  Plaintiff  and  Appellant,  cited :  Hx 
on  Carriers,  Sees.  468,  678,  701,  715,  718;  Wood  on  Railwayi 
1521;  Lawson  Rights,  Remedies  and  Practice,  Vol.  4,  Sec. 
Barbour  560;  74  111.  119;  12  Wall.  262;  67  N.  Y.  212;  23  I 
409;  85  An.  15. 


F.  Michinardj  for  Defendant  and  Appellee,  6ited: 
An.  261;  1  Rob.  292;  9  An.  119;  18  An.  660. 


2  A] 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  claim  of  the  plaintiff  is  that  in  Octob 
whilst  in  the  city  of  New  York  he  made  a  contract  with  t> 
sylvania  Railroad  Company  for  the  transportation  of  him 
family,  consisting  of  nine  persons,  over  its  road  from  tha 
Cincinnati,  and  from  thence  to  New  Orleans  via  the  Queen 
cent  route — these  two  roads  connecting  and  constituting  a 
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from  New  York  to  New  Orleans,  His  averment  ie  that  the 
ct  for  tram  porta  t  ion  of  himself  and  family  entitlad  him  to 
QTtatioD  of  his  and  their  baggage  from  said  point  of  departure 
place  of  destination,  and  the  aaid  railroad  company  undertook 
e  carriage  and  transportation  of  himself ,  family  and  haggage 
fi  own  and  connecting  lines,  and  therefor  issued  to  him  tickets 
esage  and  tags,  or  checks,  for  baggage,  counterparts  of  the 
being  at  the  same  time  attached  to  the  several  pieces  of  his 
fe  when  it  was  placed  in  said  company*  s  possession  and  custody. 
a  hia  arrival  at  the  city  of  Kew  Orleans  he  contracted  to  pay 
defendant  transfer  company  the  sum  of  $4.50  to  procure  hie 
e  at  the  railroad  depot  and  haul  it  to  his  residence  in  said  city, 
rrendered  to  said  company  the  cheeks  he  had  received  there - 
im  the  railroad  company.  His  further  averment  is  that  said 
ir  company  took  charge  of  his  said  baggage — the  intrinsic 
>f  which  he  fixes  at  $5000 — and  hauled  same  to  his  residence 
Lthin  his  grounds,  but  declined  and  arbitrarily  refused  to  de- 
ime  to  him  (notwithstanding  he  proffered  to  pay  the  compen- 
a^eed  upon)  on  the  pretext  that  there  was  due  on  the  baggage 
a  charge  of  $49.20  for  transportation  thereof  by  said  Pennsyl  - 
Railroad  Company.  He  further  avers  that  he  refused  and 
fd  to  pay  said  extra  charge,  and  said  transfer  company  per- 
m  its  refusal  to  deliver  his  luggage  otherwise,  and  against  hia 
r  removed  same  from  his  premises,  and  that  he  only  recovered 
y  me  ana  of  a  writ  of  sequestration. 

be  trial  there  was  judgment  for  the  defendant,  and  the  plaintiff 
pealed. 

ie  there  is  no  question  raised  on  the  part  of  the  defendant 
\T  eompany^tbe  only  party  cited— as  to  the  character  of  the 
ff^a  contract  with  the  railroad  company,  the  value  of  the  prop- 
tie  facte  in  reference  to  its  possession  of  the  baggage,  or  of  Its 
and  declination  to  deliver  the  same,  yet  its  contention  in 
nd  argument  is  that  there  is  not  now  and  never  has  been  '*any 
!  as  to  the  ovmer&hip^^  of  the  property,  and  insists  that  when 
intiff  refused  to  pay  the  extra  charge  of  $49,20,  he  reconveyed 
^gage  to  the  railroad  depot  and  delwered  the  check9  to  the  rail- 
mpany^  by  whom  same  are  held  subject  to  his  order,  and  that 
dntiff^s  right  of  action  is  against  the  Louisville  &  Nashville 
id  Company  only. 
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In  the  plalntifPa  petition  there  is  a  distinct  averment 
fears  ^that  the  New  OrleauB  Transfer  Company,  either  < 
ikrough  its  agents  and  the  Louisville  &  Nashville  Railroad 
having  petitioner's  luggage,  and  that  of  hia  family,  and  \ 
petitioner  avers  to  be  a  tortuous  possession,  without  right  o] 
in  law,  may  send  the  property  ont  of  the  juriadictton  of 
during  the  pendency  of  this  suit,''  His  prayer  is  that  th 
he  sequestered  by  the  sheriff,  it  *^  being  in  the  posaessiorj  c 
Orleans  Transfer  Company,  or  under  its  control,  or  in  the 
of  ita  agents  the  Louisville  &  Nashville  Railroad  Oompj 
that  he  he  decreed  the  owner  thereof.  The  defendant's  a 
a  general  denJaL  Instead  of  the  transfer  company  declinin 
of  ownership,  it  put  same  at  issue  by  its  answer*  When 
tiff  ruled  the  transfer  company  to  show  cause  why  he  aho 
permitted  to  bond  the  property  pendente  tiie,  it  made  resii 
defeated  his  application.  On  the  trial,  its  counael  iutroi 
interrogated  several  witnesses  in  defence  of  plaintiff's  pi 
and  obtained  a  judgment  rejecting  bis  demand.  We  thin 
late  for  it  to  insist  that  there  is  no  issue  with  it  aato  the  c 
or  posse BSion,  for  ua  to  try  and  determine* 

Upon  plain  tiff's  arrival  on  the  train  be  made  a  contract,  j 
with  an  agent  of  the  transfer  company,  for  the  delivery  c 
gage  at  hia  residence,  and  surrendered  tu  hira  his  checl 
which  service  he  agreed  to  pay  him  the  sum  of  14.50. 

Mr,  Faust,  one  of  defendant's  witnesses,  testifies  that 
the  time,  the  manager  of  the  transfer  company.  He  sta 
his  own  words:  "  I  t^ed  to  explain  (to  Mr.  Da  Ponte)  tha 
customary  thing  for  the  Kew  Orleans  Transfer  to  col 
charges;  that  the  transfer  company  had  no  other  interes 
delivery  of  the  baggage;  that  we  were  nmply  tht  agenU  of 
mile  sfi"  Naahi'^ille^  as  ivell  as  all  other  line^  niTining  to  New 
etc,  Notwithstiuidiug  this  witness,  as  manager  of  the 
company,  admits  that  company's  contract  with  the  pla 
that  it  was  an  undertaking  to  transfer  his  baggage^  as  th 
the  LouisvUle  &  Nashville  Railroad  Company,  he  confess 
retained  in  the  office  of  the  company  the  plaintiff's  check 
time,  and  then  surrendered  them  to  the  Louisville  &  Nash 
road  Company. 

**  Q.  Where  are  the  checks  that  were  delivered  by  Mr.  D 
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asenger  of  the  New  Orleans  Transfer  CoinpaTiy?     Where  are 
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In  the    possession  of    the  Lonisville  &  Nashville  Eailroad. 
ere  delivered  to  them," 

Mes  that  they  were  afterward  retomed  and  remained  in  the 
f  the  transfer  company  for  some  time. 

der  to  recover  poaeession  of  his  property,  plaintiff  was  com- 
Lo  give  bond  to  the  sheriff  for  a  large  sum.  His  cheeks  were 
d  by  the  defendant,  or  its  agent,  nnd  have  never  been  re- 
or  tendered  to  him.  Had  the  defendant  set  out  the  true 
of  its  engagement  in  its  answer,  disavowed  any  interest  in 
nsactioD,  and  surrendered  the  plaintiff ^s  checks,  or  tendered 
a  him,  In  open  court,  it  could  have  been  exonerated  entirely, 
thtj  course  it  did  pursne,  the  controversy  has  been  prolonged  * 
Igment  rendered  against  the  plaintiff,  who  has  been  imt  to  the 
*ol  an  appeal  in  order  to  secure  the  restitution  of  his  property, 
t  amounts  to  the  same  thing,  the  cancellation  of  hia  forth - 
f  bond.  He  is  entitled  to  this  relief  at  our  hands, 
therefore,  ordered  and  decreed  that  the  judgment  appealed 
6  annulled  and  reveraed,  and  it  is  now  ordered  and  decreed 
ere  be  judgment  m  plaintiff's  and  appellant's  favor,  recogtuz- 
.intiff's  owoerBhip  of  theproperty^andm^-intamLng  his  sequea- 
,  at  defendant's  coat  in  both  courta. 


No.   10,508. 
SUCCESelON   or  MYKA   CLAEK   GAO^lSfl* 

ft  Coari  tiuvlngpn^biit^  JurlHdtctlaii  huanutbority  to  appofut  a  non -resilient 

itft  tutf  lit  of  hor  minor  eoD,  ilomkllttd  out  uf  tliu  l<tatf,  wherffshe  Laa  udC 

sited  her  rtght  lo  the  tiUturiil  tutorship,  tijr  tnarrylng  ui^iiiii^  and  where  thu 

^r  Uiw  i[itere»t  in  tUi.^  State  to  aaaort  or  defund, 

potrtmiitit  c^oiift'n»  upon  iier  iha  cute  ot  the  person  and  the  admltilNtmtluu 

k**  pmperty  of  tlie  iiiinoL'  Jicre  uad  makes  her  aiiieriiiblc  to  the  eonrt  makinif 

ippohitment  iu  a  proceediiiiE^  by  the  mloor  for  hia  full  eniauelpatlot),  to  be 

vc<t  trom  till  dlsuhllltU^a,  etc. 

I^tiicut  em:ft[iflpatlngdneh  lufnor  (d  valid  ftnil  eloth©^  him  with  the  rljjrht  ot 

gappoljitod.on  a  proper^Uovrftig  of  tuimvity  aiid  solidify,  adtiiiniatrator 

RUCTogafon  lij  widen  he  Is  a  benenciiiry  he  if  pregenl. 

tt*  Lniiontb4t«  fur  the  adtuLufs^tfation  of  suocefl^ionSt  Is  not  hoantl  unneees- 

y  t<i  appuiot  tif^o  iLtlmliitstrators  to  nettle  thi*  ©state,  o%'en  where  they  have 

dclnlms. 

reiftii  t/y  the  DiatWct  Judiare  of  the  dlJj<:^rvtioiL  with  which  th^  law  Yeats  him 

mot  be  disturbed,  unleaa  manifestly  wrong. 


^■^^JJ^ 


b*^ 


700 


SUPREME  COURT  OF  LOUISIANA, 


Succession  of  Myra  Clark  Galnei. 


APPEAL  from  the  Civil  District  Court,  PariBh  of  Orleans. 
King,  J. 


Thomas  J.  Semmes  and  Alfred  Ooldthwaite   for  the  Admlal 
Appellant : 

1.  In  a  contest  between  two  beneficiary  heirs  present  In  tbo  Btate  for  tbc 
ment  of  administrator  of  the  succession,  the  cholee  is  left  to  the  90 
discretion  of  the  Judge.  He  may  appoint  two  or  one  H9  lie  »eea  dt  S 
of  Bernard,  3  An.  566;  Succession  of  Valery  Martin,  13  An.  S57. 

2.  An  emancipated  minor  under  Art.  385,  C.  C,  has  un  equal  right  to  the 
ment  as  a  major  heir.  Succession  of  Lyne,  12  An.  155;  Proctor  xs.  Heb 
251. 

■i.  Under  Article  1043,  Civil  Code,  the  Judge  should  loolc  to  the  bui^lneiis 
experience,  integrity,  interests  of  majority  of  the  heirs,  recommei] 
creditors  and  everything  that  goes  to  make  up  peraonal  fitne^^.  Baa 
Chaler,  39  Ao.  306. 

4.  A  person  may  come  into  this  State  and  qualify  as  natural  tutor  or  n&Ci] 
for  his  or  her  minor  children,  who  petitions  the  court  tot  the  appi 
and  does  not  vacate  the  office  by  temporarily  absenting  himself  or  hej 
the  State,  if  he  or  she  leaves  a  power  of  attorney  with  some  one  to 
him  or  her.  4  Martin,  O.  S.  716;  15  L.  74;  C.  C,  Art.  39;  G  Martin,  K.  9.  ; 
789;C.  CArt.  354;9An.  354;01d  Code,  Arts.  297  and  398;  C.  C,  Art.  356 - 
No.  156;  Art.  C.  C.  805;  6  An.  358. 

The  capacity  of  a  tutrix  can  not  be  attacked  in  a  collateral  proceed 
cession  of  Hawkins,  35  An.  591. 


White  ds  Saunders  and  E.  H.  McCaleb,  contra  : 

A  Judgment  absolutely  null  may  be  collaterally  attacked. 

A  tutor  transiently  in  this  State  can  not  confer  Jurtadtctlon  on  the  coa 

State  to  emancipate  his  wards. 

As  a  matter  of  fact,  Mrs.  Whitney  never  had  a  legal  domic  11  or  re 

Louisiana. 

The  pretended  Judgment  of  emancipation  of  hermtnor  son  l9  thc^refoi 

lute  nullity.    B.  C.  C,  Art.  46;  82  An.  467;82  An.  67li;  Wharton  on  Evk 

686;  11  How.  165  and  487. 


The  opinion  of  the  conrt  was  delivered  by 

Berhudbz,  C.  J.  This  is  a  contest  for  the  administratioi 
snccession.  It  arises  between  two  grandsons,  deBcendlng, 
from  a  daughter,  the  other  from  a  son  of  the  deceased^ ' 
remarried. 

The  application  of  Christmas  is  opposed  by  Whitney,  who 
preference. 

The  snccession  assets  are  represented  as  being  quite  lai 
sisting  in  a  claim  against  the  city  of  New  Orleans. 
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jr  hearing,  the  District  Judge  has  appointed  Whitney  ^  and 
mas  hae  appealed. 

contention  is,  that' Whitney  can  not  and  must  not  be  appointed  ^ 
le  he  is  a  minor.  The  charge  is^  that  the  decree  of  full  emanci  * 
J  by  which  he  claims  to  have  been  relieved  from  all  the  diea- 
i  which  attach  to  mlnorst  *s  &»  absolute  nullity,  beeatise  the 
which  rendered  it  had  no  jnrisdktion  ratrone  personarum* 
>f  was  offered  to  show  that  Mrs.  Whitney  and  her  son  were 
3Sidents  of  the  State ^  bmt  it  was  objected  to  on  the  ground  of 
re  of  any  issue  involving  the  validity  of  the  judgment  of 
ipation  which  could  not  be  attacked  collaterally*  The  court 
ded  the  objection  as  going  to  the  effect^  and  not  to  the  admis- 
r,  A  bill  was  reserved,  and  is  insisted  upon.  The  District 
,  however^  attached  no  weight  to  the  proof  thus  administered, 
its  face  the  emancipation  proceeding  is  regular.  It  is  a  suit 
began  by  a  petition ,  to  which  a  formal  answer  consenting  to 
ayer  was  filed,  resulting  in  a  judgment  for  the  applicant, 
re  was  a  plalistiff  and  a  defendant.  The  plaintiff  was  a  minor 
iching  the  age  of  majority^  and  the  defendant  was  his  mother, 
w  of  mature  years.  There  is  no  charge,  and  nothing  to  prove 
le  court  was  imposed  upon. 

objection  is  not  that  the  comt  bad  no  jurisdiction  rations 
^,  for  it  could  surely  render  valid  emancipation  judgments^ 
the  laws  of  this  State,  in  proper  cases;  but  it  is,  that  the  conrt 

0  juris  diction  raliiyne  perBonartim  of  the  plaintiff  and  of  the 
lant  in  the  case, 

fact  that  Mrs.  Whitney  was  appointed  by  the  Civil  District 
for  the  parish  of  Orleans,  tutrix  of  her  sou,  the  opponent  here, 
denied* 

record  shows  that,  together  with  James  Y.  Christmas,  the 
and  tutor  of  the  applicant,  she  was  appointed  with  him  to 
ister  the  succession  of  Mrs*  Gaines,  which    had   been   opened 

1  that  court  and  that  she  has  with  him  acted  in  that  capacity, 
light  be  answered  tJiat  this  appointment  can  not  be  attacked 
?ral!y,  even  before  the  court  which  made  the  appointment 
BSflion  of  Keller,  30  An.  &82,  and  cases  referred  to,  adding  15 
\And  35  An,  591)  ;  but  it  is  preferable  that  the  question  of  the 
iy  of  the  same  be  not  thus  shut  out  and  that  it  be  inquired  into ; 
it  lie  true  that  the  eoujt  could  not  make  the  appointm^ent,  the 
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emancipation  proceeding  against  one  who  had  no  capacity  i 
in  court,  necessarily  would  be  an  absolute  nullity  and  the  ji 
rendered  would  lapse  and  be  of  no  avail. 

In  order  to  justify  the  appointment  of  a  tutor  or  tutrix,  it 
indispensable  legal  prerequisite  that  the  person  appointed,  w 
person  is  the  father  or  mother  of  the  child,  be  domiciled  in  t] 

The  appointment,  recognition  or  confirmation  of  tutors  i 
made,  as  a  rule,  by  the  judge  of  the  minor's  domicil,  if  he 
in  the  State ;  but,  if  he  has  none  in  the  State,  it  may  be  mad 
judge  of  the  parish  where  the  principal  estate  of  the  ; 
situated.     R.  C.  C  307. 

If  the  father  and  mother  of  the  minor  reside  out  of  the  Si 
are  not  represented  in  it,  and  the  minor  be  also  absent,  he 
provided  with  a  tutor  by  the  judge  of  the  place  where  he  hi 
ests  to  assert  or  defend.     O.  P.  946. 

Such  an  appointment  can  not,  however,  take  place  where  t 
though  a  non-resident,  is  present  in  the  State.  Succession  c 
10  An.  791. 

If  the  father  claim  the  tutorship,  the  judge  shall  confer  it 
C,  P.  949.  If  the  father  be  dead  and  the  mother  claim  the  t\ 
the  judge  shall  confirm  he^,  if  she  has  not  entered  into  i 
marriage.    C.  P.  960. 

In  the  matter  of  the  minors  Dobb,  the  right  of  a  grandfatl 
was  a  non-resident,  to  be  appointed  legal  tutor,  the  fal 
mother  being  both  dead,  was  contested.  His  appointment  af 
made  was  rescinded,  a  resident  maternal  uncle,  claiming  it 
and  a  preference,  being  substituted;  but  after  contradictory 
it  was  held  that  the  grandfather,  although  a  non-resident,  s 
appointed  in  preference  to  all  others,  and  he  was  reinstated 
^^54. 

In  the  case  of  Hoggatt  vs.  Moransy,  10  An.  170,  the  mot 
was  a  resident  of  another  State,  was  permitted  to  qualify  ai 
tutrix  of  her  children  in  this  State. 

In  the  more  recent  case  of  the  Succession  of  Foley,  34 
this  court  held  that  a  non-resident  mother  could  not  be  a 
tutrix,  not  because  of  her  non- residence,  but  because  she  had 
again,  and  the  law  did  not  authorize  the  appointment  of  noU' 
dative  tutors,  which  she  would  have  been  if  appointed  notwi 
ing  the  remarriage. 
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s  matter  of  the  Succeasionof  Leivia  a  non -resident  teBtartientary 
p pointed  abroad  was  recognised  and  allowed^  to  act  in  this 

10  An,  789, 

dering  tliat  the  minor  had  large  interests  in  New  Orleans, 
he  succession  of  Mrs.  Gaines  had  been  opened;  that  ]iis  tiii- 
[  mother  was  present  petitioning  for  her  confirmation  as  his 
^  nature;  that  the  law  authorized  her  appointment  although 
i  a  non-resident,  it  follows  that  the  attack  on  its  validity  can 
iJ.  Afl  such  tutrix,  she  was  suable  before  the  court  which  had 
ed  hep  to  answer  the  petition  for  emancipation,  R  d,  0.  38d, 
adgment  of  emancipation  remaining  unaffected,  the  applicant 

opponent  stand  on  the  same  footing.  The  opponent  being 
red  as  of  fuU  age,  has  a  qualification  for  appointment,  12 
\  36  An,  251, 

luestion  next  to  be  decided  t§  whether  the  applicant  or  the 
Qt,  or  both,  shall  be  appointed. 

le  1043,  R,  C,  C.  provides  that^  if  there  be  two  or  more  benefit 
iirs  of  age  and  present  in  the  State,  the  judge  shall  select  on© 
wbom  he  shall  consider  the  most  solid,  for  the  administration. 

the  settled  jurisprudence  of  this  court  that  the  judge  is  not 
-o  appoir  t  two  administrators,  even  with  equal  claims  (13  An* 
id  that  where  two  beneficiary  heirs  are  contestants,  a  large 
on  is  left  to  the  judge  in  the  choice  to  be  made,  which  will 

disturbed  unless  manifestly  wrong.     Succession  of  Chaler, 
308, 
ecord  shows  that  the  main  assets  of  the  BucceBsion  coDaist  In 

against  the  city  of  New  Orleaus,  apparently  recognized  by 
ted  States  Supreme  Court,  and  eventually  good,  which  was 
ed  at  six  hundred  and  fifty  thousand  dollars  ($650,000),  and 
e  opponent,  Whitney,  who  was  appointed  by  the  District 
ias  furnished  a  bond  with  solvent  sui-eties  for  eight  hundred 
,y  thousand  doUara  (| 850, 000) ,  to  secure  the  faithfulness  of 
in  ist  ration, 

wo  aspirants  sue  present  in  this  city,  10  An,  290,  and  are  show^n 
ntelligentj  correct  and  efficient.  Christmas  is  a  few  years 
lan  Whitney,  who  will  soon  be  twenty -one.  It  does  not  ap- 
at  either  has  a  special  or  greater  experience  in  the  adminis- 
of  the  property  of  others,  or  of  their  own.     So  far*  fortune 

favored  them,  except  in  the  present  case,  in  which  they  are 
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called  to  an  inheritance.  They  are  both  represented  by  at 
who  would  not  fail  surely  to  advise  and  direct  them  prop 
the  management  of  the  business  of  this  succeHBion. 

Whitney  has,  however,  shown  that  his  appointment  is 
the  distributees  and  creditors  of  this  estate,  and  that  h< 
furnish  a  large  bond  with  unassailable  sureties  thejrein,  ' 
that  he  has  apparently  furnished  such  bond. 

The  books  do  not  show,  that  we  have  been  able  to  fine 
administrators  have  ever  been  appointed  to  manage  a 
like  this.  The  tendency  has  been  to  appoint  only  one,  I 
two  curators  could  be  appointed  to  a  vacant  succession,  bul 
lature  in  1854  determined  that  one  only  should  be  appoin 
entrusting  the  settlement  of  vacant  estates  to  one  public 
trator,  even  in  the  parish  of  Orleans.  There  may  be  casee 
in  which  two  administrators  should  be  appointed,  as  wb 
dies,  leaving  a  large  estate,  consisting  of  plantations,  faetoi 
urban  property  or  other  species,  demanding  the  special  atl 
separate  superintendence  of  more  than  one  manager. 

In  the  present  instance  the  only  asset  couBista  of  a  cla 
however  judicially  recognized,  has  not  been  been  as  yet 
and  may  not  be  reduced  to  cash  for  some  time  to  come, 
event  happens,  the  only  thing  to  be  done  will  be  to  dist 
amount  among  the  parties  entitled  to  share  in  tbe  same 
be  litigation  on  the  subject,  it  will  be  a  matter  ccncerning 
attorneys  than  the  administrator. 

To  maintain  that  Whitney  is  not  entitled  to  the  a| 
would  be  to  recognize  that  Christmas  has  better  rights  tc 
reverse  the  judgment  of  the  District  Judge,  who  is  vestei 
mary  discretion  over  the  matter  and  who,  after  hearing  th< 
and  evidence,  has  reached  the  conclusion  that,  all  thj 
Whitney  is  the  more  solid. 

An  examination  of  the  transcript  authorizes  this  eon< 
satisfies  us  that  theDistrict  Judge  has  not  misused  the  disc] 
which  the  law  primarily  clothes  him,  and  that  the  circun 
this  succession  do  not  require  the  appointment  of  an  add 
ministrator,  whose  adjunction  might,  in  cases  of  disagreeme 
der  trouble,  complicate  and  entangle  the  settlement  i] 
manners. 

Judgment  affirmed. 
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No*    10,608. 

J.  B.  Lallakde  vs.  Hib  Oreditohs, 

I  jt  fsif  t*ir  iimf  **sll,  ikfi<}  hi  ml  litp  prliiLHpul,  he  ctiu  ticit  pk-'il^t*  thr^  goml^  si-** 
tty  foi'liUowu'lpbE,  even  tliougli  tlif^rf  luiVf  been  bJllBof  Lading  ls»£^iieii  to 
LTufor,  The  prliicl|mt  iiiiiy,  fti  such  cua*-,  rt^tmvrrr  tlie  i^i)(H\s  ot  the 
!t  uikI  his  ijTtiardiiee  tliiit  the  fiictoi   bol4  tli#^  icnorl*  Sti  the  chiitai"t<.*r  of 

*  no  t'SeilMlL 

itririf?  thiit  u  fut'tnr  rati  tint  pletlpfc  is  atiatiiitie<l  so  sferictls"  Ihrit  tt  its  iid 
tit?  vnn  nut  du  it  by  nii  enrkusetJicnt  utiiJ  delJTi-ff  onbebSlJof  ludin^*  iiiiy 
mn  !>y  i3H Ivory  nt  the  (jfOfHl-s  tlit!iMiSi*lvi'i<, 
listandini^.  by  iitatittv,  bills  nT  Iddlri;!^  niiij  Iji*  iimtle  ne^j^ntlablo  In  foiin, 

riot  btiOriiinu  poasi'ssed  oT  lill  tbv  irii-rdRnis  ul   liii^otiahtUly  thut  itrLi 
u*  c*(  bills  find  iinti**. 
(ft Eon  Ktt  a  bllJ  of  hiding  Is  difft'i-tsnt  trow  thiit  of  ardlniiry  oomtiicn^lHl 

It  i«  noi  ji  r»*pre8ent(iilvo  of  money*  nw»»d  for  tbv  iratis*itilaHitm  of  tuan^y, 
!ie  pny [iu*rit  f>f  debu.  If  l«  mt-n/ly  it  unntract  fur  the  iKrfnrinnnee  of  a 
duty— A  repreHetitHtlv*i  of  gi>af1^  and  jjer3.nMal  projJtjrty  to  bt'  deli¥L*rad* 
srotiablL*  biLlA  ot  hiding  an}  merely  ii»$ignuhle«  iis  are  fttUer  ehose*  in 

er  nnd  tii^  etrstonicr  do  noi  ^tund  on  tiif«  «itmc?  phtnt?,  r>r  footiiag  i>f 
^%  and  Jo  many  fasi*s,  the  littter  has  mi  tiityrrjntlvi*  uf*  to  thf  ItitMl  of  bill 
rceeive.  and  etm  not  be  oslopppd  by  \i&  t'onlonts. 

h  from  til©  Civil  District  Court  for  the  Parish  of  Orleanti. 
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f.  C^taJ'e  und  F^nrj^  C.  Miiier  for  Webb,  PJn.intiff  in  Rule, 
ylleer 

ty  «>t  the  jtrinrlpjir  fuitj  oot  be  pbHtgpd  l*y  the  fii^tro'  fnr  Ui»  ovi^ti  use  or 
rhiiit'ver  the  form  in  «hieh  the  pledge  is  rttttimpted  to  be  vn side*  See 
■pt  CommeniiiHe.^,  S-  1\  <t2*'ti  Hsidwln  \'?..  Flak,  1  An.  74;  Ihid-  H2j;  Uounot 
[iti"s,  1*1  An.  >:  Miller  vs,  j^tfhneltler,  IS  An,  sm;  Touug  rs.  Scot t>  2S  Aft. 
m  Ts«*  Bunk,  i:iu  V.  i^.  m. 

tn  or  bili«of  liidlne  i»xwntvd  by  the  outrrrer  by  whieh  eottoti  is  consiiEtieiJ 
tor  for  aale  doea  not  etistn^re  th€  law  that  the  property  of  ihu  prinetpal 
hnji  applied  by  thi*  fnetor  for  lii»  owti  dehti*  or  unu^.  If  tht*  tjietor  caw 
Ige  for  hiaow^u  debt^  tirid  nue^  the  prr>peny  Itself  of  hin  prmelpaL,  the 
an  noi  ^et'ompllsb  the  forbeddeii  pledfjc*  by  ondtTtuklnff  tous£ti|gTi  thr 
*  receiptor  bill  of  of  lading?  under  fthich  the  fuctor  lui^  reee tired  the 
al'8  iiroperty*  "  The  dm'trine,"  Ciiimeeilor  Kent  states,  **  tlmt  thu  faetor 
ph'd^i*  t^&rsi?tsiini'd  Ro  strictly  that  It  ie  aduiittisd  he  eau  not  do  it  hy 
jincnt  luid  del  [very  of  the  bill  cjf  lading  any  more  than  by  the  detlvcry 
?emdft  ihetrjBeives."  8ee 'id  Kent's  ComraentaHo^^  S.  I'tR'^i;  Hon  not  Yi* 
s,  10  Aw.  73:  Inaurftnee  Company  V«,   Ktger,  inl  V.  S.  aSfl-  Allen  vs.  Hunk 

til  rqte  with  reKpeet  to  th«  power  of  the  faetor  is  ever  applied.  It  Is  the 
f  the  statute  Law.    The  statute  law  of  Lonlsinnii  Is  In  aeeord  with  the 
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commercial  law  denying:  to  the  factor  any  powiT  to  use  for  his  c 
the  property  of  his  principal,  whether  the  purpose  is  sought 
plished  by  the  factor  assigning  the  bill  of  lading  of  hfi^  prmoJpaL'i 
by  any  other  mode.    Acts  of  1868,  p.  193;  Acts  of  187*5,  p.  ll:^;  Yoan 
An.  313;  Insurance  Co.  vs.  Kiger,  la^U.  S.  3i>5. 


Henry  L.  Ckirland,   Jr.,  and  White  &  Saunders  for  Wl 
tional  Bank,  Defendant  and  Appellant : 

1.  A  bill  of  lading  is  regarded  in  the  commercial  Ih^v  uif  €^h\ej\cv  o 
interest  and  ownership  when  unaccompanied  by  nny  wiirili? 
tion  or  restriction,  by  the  effect  of  which  the  conwJi4:Mor  reserTeia  i 
jut  dispanendi  ot  the  property.  Lickbarrow  ve-  Maj*f>tij  1  Smith  L 
897;  Forbes  vs.  Boston  &  Lowell  R.  R.  Co.,  133  Moi?.;:^.  1^4 ;  Wilsofs  va 
4  An.  463;  Fetter  vs.  Field,  1  An.  83;  Delgado  A  Co,  vs.  Wilbur,  :! 
Thames,  14  Wallace,  106;  Farmers  and  Mechanics'  Knt.  Hank  va.  T 
579;  Conard  vs.  At.  Ins.  Co.,  1  Peters,  387,  445;  Grove  va.  Brien,  8  H 
rence  vs.  Minturn,  17  How.  107;  The  Sally  Magee,  '^  Wtiil*  457:  Pari 
R.  342. 

2.  Where  one  has  a  title  to  property  with  apparently  a  coiuplete  righ 
ion  over  it,  he  may  sell  or  pledge  it  or  exercise  over  it  any  other  i 
ership. 

3.  Where  one  has  Invested  another  with  all  the  itidu^ia  of  ownorshiti 
erty  for  whatever  purpose,  he  is  estopped  from  deny  ins?  ownH-rf^h 
third  persons  acting  in  good  faith,  and  advanc^in^  or  loaiiin;^  n 
faith  of  such  apparent  title.  Moore  vs.  Lambetli,  5  An*  ~&;  Wall 
way,  4  An.  20;  Jenkins  vs.  Thenet,  9  R.  35;  Cojigtrt  vs.  Hill,  £  Ai 
Bataile,35An.  1173;  Giovanovich  vs.  Citizens'  Bank,  26  An.  15;  l>nvi 
Wllderman,  32  An.  420;  Foster  vs.  Foster,  11 L.  4^1 :  Stoekton  v».  €) 
285;  Dozier  vs.  Squires,  13  L.  130;  Crears  vs.  Cowlt^n.  2  An.  5BS;  Mc:? 
National  Bank,  46  N.  Y.  325 ;  Moore  vs.  Metropolitsiii  Hank,  S5  N,  Y. 
Perrin,  16  N.  Y.  326. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  controversy  arieing  over  the  t 
fifty  bales  of  cotton  which  J.  Y.  Webb  shipped,  by  rail,  frc 
Louisiana,  to  J.  B.  Lallande,  of  New  Orleans,  and  then 
bills  of  lading  to  the  consignee,  and  which  he  pledged  to  t] 
National  Bank  for  a  loan  of  |2100. 

Webb  claims  ownership  of  the  cotton,  and  avers  that  i1 
signed  to  Lallande,  as  his  factor,  for  sale,  and  that  he  vi 
right  or  authority  to  pledge  it  as  he  did.  The  bank  clai 
made  the  loan  to  Lallande  on  the  faith  of  the  bills  of  Ia< 
Webb  issued  to  Lallande  as  consignee. 

The  contention  of  the  bank  is  (1)  that  the  bills  were  im< 
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restriction,  and  that  the  cotton  covered  by  them  waa  owned  by 
nde,  and  that  it  acted  on  the  faith  of  his  ownership  in  making 
Dan;  that,  at  the  time  of  said  loan,  Lailande  was  a  merchant  in 

standing  and  of  high  credit,  and  it  acted  In  good  faith  and  with- 
-ny  knowledge  or  suspicion  of  any  rights  or  eqnities  in  fa%' or  of 
t>;  (2)  that  J  under  said  billa  of  lading,  the  pledge  w*as  valid  and 
ngj'  under  the  express  provisions  of  Sections  2482  and  2485  of 
tevlBed  Statutes ;  (3)  that  Webb^  having  taken  out  such  bills  of 
gj  and  thus  consigned  the  cotton  to  Lallande,  placed  a  written 
Ln  bis  bands  and  enabled  bim  to  hold  bimsell  out  t-o  the  world  as 
r  and  to  deal  with  it  as  such,  and  he  is  thereby  estopped  from 
ig  up  any  rigbts  of  his  own  as  opposed  to  its  rights  of  pledge, 

these  issues  tbe  ease  went  to  trial,  and  there  was  judgment  in 
'  of  pJaLntifiF  in  rule,  and  tbe  bank  hsts  appealed. 

rair  anmrnary  of  the  facts  of  the  case  is  as  follows,  viz : 

the  20tta  of  January,  1890,  the  Minden  Railroad  issued  to  J«  Y. 
b  two  receipti  of  the  following  form,  vizt 

*^MiNDEN,  La-,  January  20*  1890. 
deceived  from  J.  Y.  Webb,  Sr,,  thirty -eight  bales  of  compressed 
n^  in  good  order,  consigned  to  J*  B,  Lallande,  New  Orleans* 


lirough  rate,  |i,90  per  bale. 


DEPAETMENT  DELIVERY. 

V.  V,  V. 


1-28 


28 

?hai^es,  I2T.04. 
teeeived,  January  29,  1890, 
8  Total, 

'o  be  traneported  over  the  Minden  Railroad  to  Minden  Junction. 
llty  to  the  Minden  Railroad  and  Compress  Company  to  cease 
I  the  cotton  is  delivered  to  the  Vicksburg,  Shreveport  & 
Ic  Railroad*  Roger  T.  Bo\'LE,  Agent  J^ 

ere  is  another  bill  of  like  tenor  for  twenty- two  bales,  Lallande 
ned  both  bUls  of  lading  to  the  bank,  on  the  24th  of  January, 
as  a  pledge  for  a  personal  loan,  on  his  own  endorsement. 
*  days  subsequently  be  failed  in  business  and  took  the  benefit  of 
isolvent  law,  Subsequenlly,  on  the  arrival  of  the  cotton  in  New 
ms,  "Webb  sequestered  it  in  the  hands  of  the  railroad  company, 
he  provisional  syndic  was  ordered  to  suiTender  it*     But  upon 
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being  met  with  the  claim  of  the  bank,  as  pledgee,  an  agreem 
entered  into  whereby  the  cotton  should  be  sold  and  the  cont< 
ried  on  over  the  proceeds. 

The  cotton  is  the  property  of  Webb,  who  shipped  it  by  rail 
lande,  consignee,  as  his  cotton  factor  and  commission  mere] 
the  customary  and  usual  course  of  their  dealings  for  man^ 
Lallande  had  been  engaged  in  that  business  for  many  year 
city  of  New  Orleans,  where  the  Whitney  bank  was  also  eng 
business.  At  the  date  of  these  transactions,  Webb  was  not  ii 
to  Lallande;  on  the  contrary,  the  latter's  books  showed  aicre 
ance,  in  the  former's  favor,  of  just  56  cents.  When  the  bank  n 
loan  to  Lallande,  he  was  well  and  favorably  known  to  the  of 
the  bank  ''as  a  merchant  in  good  standing  and  of  high  < 
When  he  requested  a  loan  on  the  bills  of  lading,  no  questio 
asked  him,  touching  his  solvency,  or  his  ownership  of  th< 
covered  by  them. 

The  president  of  the  bank,  in  the  course  of  his  statemeo 
transaction,  said  he  had  known  Lallande  for  six  years,  durinj 
time  he  did  a  large  business,  and  in  respect  to  his  credit  \ 
bank  he  said  ''  no  man  stood  better." 

In  the  course  of  his  interrogatories  as  a  witness,  the  fo 
transpired,  viz: 

Q.  ''From  what  fact  did  you  aasume  that  Lallande  was  th< 
of  the  cotton? 

A.  "Well,  the  bills  of  lading.  This  cotton  was  consigned 
Lallande ;  under  the  bills  of  lading,  endorsed,  J.  B.  Lallande. 
out  asking  any  questions,  I  aappoaed  that  this  was  cotton  wh 
longed  to  Mr.  Lallande,  consigned  to  him  for  payment,  bef 
cotton  was  delivered,  and  that  the  proceeds  would  be  put  to  t 
ment  of  the  notes. 

Q.  "Then  it  was  the  bills  of  lading  which  made  you  beli< 
cotton  was  Lallande' s? 

A.  "Yes,  sir. 


Q.  "Did  you  make  any  inquiries  to  find  out  if  Mr.  Lallan 
the  owner  of  the  cotton? 

A.  "No,  sir ;  I  considered  the  fact  of  hisjmning  there  that  tl 
was  all  right. 
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**  If  you  knew  a  man  by  sii^jit,  and  nothing  at  all  about  bis  stand- 
id  solvency,  would  you  have  loaned  him  the  money  (on  such 

*fNo,  Btr.'* 

m  we  have  the  following  pointB  establi&hedt  viz: 

rbat  Webb  was^  at  date  of  shipment  of   the  cotton^  the  owner, 

iiade  shipment  to  Lallande,  m  hin  commission  merehant  and 

D  factor*  in  the  city  of  New  OrleanH,  where  both  Lallande  and 

ank  resided,  and  were  engaged  in  business* 

rhat  Laliande's  business  as  a  merchant  was  well  known  to  the 

rs  of  the  bank,  and  he  was  personally  well  and  favorably  known 

^m  ^^as  a  merehant  of  good  stand  Id  g  and  of  high  credit.^* 

That  the  bills  of  lading  were  executed  m  the  form  of  receipts 
e  agent  of  the  carrier  in  favor  of  Webb,  as  the  shipper  aUmB, 
lot  to  order  or  bearer,  and  therefai  Lallande  was  named  as  eon- 
e.  The  bills  were  not  signed  or  endorsed  by  Webb,  and  in  order 
ect  hifi  pledge  to  the  bank,  Lallande,  for  himself,  endorsed  same 
ink. 

At  the  time  of  the  shipment  of  the  cotton,  and  the  reception  of 
ills  of  lading  by  Lallande,  he  was  not  the  creditor  of  Webb  for  a 

and  he  waa  not,  at  the  time  be  executed  the  pledge  to  the 

When  Lallande  requested  a  loan  of  the  bank,  and  these  bills  of 
g,  unendorsed  by  Webb,  were  tendered  aa  security,  the  officers 
e  bank  accepted  them  without  question,  on  their  own  supposi- 
that  the  cotton  that  was  covered  by  them  belonged  to  Lallande. 
is  perfectly  manifest  that,  on  this  showing,  Lallande  bad  no 

or  authority  to  make  a  pledge  of  his  customer's  bills  of  lading 
«;urity  for  his  personal  debt.  The  law  provides  *Hhat  when  a 
hant,  or  faet-or  or  other  person  has  advanced  money,  property 
pplies  on  cotton,  etc*,  »  ♦  ♦  and  the  same  has  been  con- 
id  to  him  by  ship,  steamboat,  vessel,  railroad  or  other  carrier, 
said  agricultural  products  shall  be  pler^ged  to  the  consignee 
?of,  from  the  time  the  bOl  of  lading  thereof  shall  be  put  in  the 
f  or  put  into  the  possession  of  the  carrier  for  transportation  to 
iomignBe,  and  the  right  of  pledge  shall  be  perfect,  with  the  right 
\k  of  said  property,  which  shall  be  fully  vested  in  said  consfgnee, 

a  right  to  appropriate  the  proceeds   to  the  payment  of  the 
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amount  due  him  for  such  advances  as  may  have  been  made  thi 
Sec.  2,  Act  66  of  1874. 

This  statute  states  the  exact  relations  which  subsist  in  thi 
between  any  shipper  and  the  merchant  or  factor  to  whom 
consigned  any  agricultural  products  by  a  carrier,  and  for  wh 
latter  has  executed  a  bill  of  lading.  It  conferi  upon  the  latte 
and  exclusively  the  right  of  sale. 

Under  the  Civil  Code  a  debtor  may  give  in  pledge  whatever! 
to  him  (R.  C.  C.  3142),  but  he  can  not  pledge  for  his  own  d 
property  of  another  without  the  express  or  tacit  consent 
owner;  and  if  the  consent  be  tacit,  **  it  must  be  inferred  fr( 
cumstances  so  strong  as  to  leave  no  doubt  of  the  owner^s  int 
as  if  he  was  present  at  the  making  of  the  contract,  or  if  he  ' 
delivered  to  the  creditor  the  thing  pawned.^'     R.  C.  C.  3146. 

Chancellor  Kent,  in  his  comprehensive  treatment  of  this  qu 
says  of  the  relations  of  principal  and  factor : 
/**  Though  a  factor  may  sell  and  bind  his  principal,  he  can  not 
the  goods  as  a  security  for  his  own  debt,  even  though  there 
formality  of  a  bill  of  parcels  and  a  receipt.  The  principal  n 
cover  the  goods  of  the  pawnee,  and  hisignorance  that  the  fact 
the  goods  in  the  character  of  factor  is  no  excuse, 

**♦♦*•• 

'*  The  doctrine  that  a  factor  can  not  pledge  is  sustained  so  \ 
that  it  is  admitted  he  can  not  do  it  by  endorsement  and  deli^ 
the  bill  of  lading  any  more  than  by  delivery  of  the  goods  them 
To  pledge  the  goods  of  the  principal  is  beyond  the  scope 
factor's  power;  and  every  attempt  to  do  it  under  the  color  ol 
is  tortious  and  void."  2  Kent,  p.  626. 
\  In  confirmation  of  this  principle  this  court  has  frequently  he 
the  factor  can  not  pledge  property  consigned  to  him. 

In  Had  win  vs.  Fisk,  1  An.  74,  our  predecessors  said : 

**  On  the  question  of  law  the  doctrine  is  well  settled  that  the 
can  not  pledge  for  his  own  debts  property  consigned  to  him,  r 
he  give  it  in  payment  of  his  own  debts." 

The  same  was  announced  in  Bonnot  vs.  Fuantes^  10  An.  70. 

In  Young  vs.  Scott  &  Cage,  25  An.  313,  the  court  said; 

**  This  court  has  frequently  decided  that  the  factor  can  not 
or  give  in  payment  of  his  own  debts  property  entrusted  to  t 
sale."     17  La.  166;  1  An.  74;  19  —  3000. 
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ilen  vs.  Bank,  120  U,  S,  20,  the  Supreme  Court  expressed  its 

al  of  this  doctrine  thus : 

the  common  law  a  factor  or  agent  for  »ale  has  no  power  to 

whether  the  owner  haa  intrusted  him  with  the  possession  of 
fds  themselves  or  with  the  symbols  of  them,  as  by  consigning 
I  lilm  by  a  bill  of  lading  in  which  he  is  consignee  or  endorsee  ;^' 
I  Kent  with  approval. 

t  is  eoeteuded  in  this  case  that  the  bilk  of  lading  were  en-\ 
,  acd,  therefore,  the  bank  was  authorized  to  accept  them  in 

as  it  would  have  accepted  other  commercial  paper, 
it  is  necessary  that  we  should  take  into  consideration  the 
t^er  and  iocidenta  of  a  bill  of  lading,  and  ascertain  to  what  ex- 
ey  are  negotiable  and  in  what  manner  they  may  become  so. 
.  defines  a  bill  of  lading  to  be  **  a  receipt  for  the  conveyance  of 
go  of  a  carrier;  and,  though  it  is  signed  by  the  master,  he 
as  the  agent  of  the  owner,  and  it  is  a  contract  binding  upon 

By  the  biU  of  lading  the  master  engages,  as  a  common  cai-rier, 
y  and  deliver  the  goods  to  the  consignee,  or  his  order. 

•  **It  is  the  document  and  title  of  the  goods  seutj  and,  as 
fit  be  to  order  J  or  <is»igns^  is  transferable  in  market.  The  en- 
lent  and  delivery  of  it  transfers  the  property  in  the  goods  from 
^  of  delivery^'     S  Kent  207.  **  — 

efore,  the  bills  of  lading  issued  by  the  railroad  company  to^ 
aa  the  shipper,  primarily  evidenced  his  title.  They  are  in  the  I 
)f  Webb  alone,  and  not  of  the  bearer  or  order.  The  goods ' 
ot  deliverable  to  Lallande  or  order ^  or  amign»^  but  to  him  in-/ 
illy*     The   provisions  of  the  Act  of  1868  on  this  subject  are 


ly  bill  of  lading  given  by  any  forwarder,  boat,  railroad,  trans- 
ion  or  transfer  company,  may  be  transferred  by  endorsement 
ij  and  any  person  to  wiiom  the  same  may  he  transferred,  shall 
med  and  taken  to  be  the  owner  of  the  goods,  wares,  merchan- 
Tain,  flour  or  other  produce,  or  commodity  therein  specified, 
as  to  give  validity  to  any  pledge,  lien  or  transfer  made,  or 
J  by  i^ck  person  or  perscwts,''  etc*  Sec,  6,  Act  130  of  1868. 
as  Lallande  alone  was  named  as  the  consignee  in  the  bills  of 
and  the  goods  were  not  thereunder  deliverable  to  his  order  or 
aa^gns,  his  endorsement  operated  only  aa  an  aamgnment  of 
[o  the  bank. 


I'M 
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y   But  in  any  event,  ftn  endorsement  of  a  bill  of  lading  ha6 
effect  as  the  endorsement  of  billH  and  notes* 

In  the  case  of  Shaw  vs.  Railroad  Co.,  101  U.  S.  557,  the 
Court  considered  the  effect  of  an  endorsement  of  a  bill  of  lad 
wafl  made  under  a  Biniilar  act  to  that  of  1868,  and  they  said 

*'  It  does  not  neceesarily  follow,  therefore,  that  because 
has  made  bills  ol  lading  negotiable  by  endorsement  and  de 
the  consequences  of  an  endoreement  and  deHyery  of  bills  j 
before  maturity  ensue,  or  are  intended  to  reanlt  from  ane^ 
tion,  »**^4#»*»» 

*'  The  function  of  that  instrument  is  entirely  different  fro 
a  bill  or  note.  It  is  not  a  representative  of  money,  nsed  for  t 
mission  of  money,  or  for  the  payment  of  debts  or  pure! 
does  not  pass  from  hand  to  hand,  as  bank  notes  or  coin.  It 
tract  for  the  performance  of  a  certain  duty.  Trne,  it  is  s; 
of  OM^ership  of  the  goods  covered  by  it — a  representati 
goods.  But  if  the  goods  themselves  be  lost  or  stolen,  no  sali 
by  the  finder  or  thief,  though  to  a  bona  fide  purchaser  for  v 
divest  the  ownership  of  the  person  who  lost  them,  or  fr^ 
they  were  stolen-  Why  then  should  the  sale  of  the  symbo 
representative  of  the  goods  have  such  effect?** 

This  the  court  held  not  to  be  the  case,  and  said  further: 

**No  statute  is  to  be  construed  as  altering  the  common 
ther  than  its  words  import.  It  is  not  to  be  constraed  as  mi 
innovation  opon  the  common  law  which  it  does  not  fairh 
Especially  is  so  great  an  innovation  as  would  be  placing  bU 
ing  on  the  same  footing  in  aU  respects  with  bills  of  e^cchanj 
be  inferred  from  words  that  can  be  fully  satisfied  witbou 
law  has  most  ear^fully  2>rotecterf  the  otvnership  of  peritonal 
oih^r  than  money ^  against  mimppropriation^  by  others  thun  i 
even  ichen  it  is  out  of  his  poiB^ftion,  This  protection  would 
withdrawn,  if  the  misappropriation  of  its  s^fmbolf  orrepresentai 
avail  to  defeat  the  ownership  j  even  tuft  en  the  person  who  claim 
misappropriation  had  reason  to  beliem  that  the  person  from 
took  the  property  had  no  right  to  it/'     {ItaUca  onra.) 

When  the  fact  is  considered  that  the  bills  of  lading  in 
were  not  negotiable  in  form,  and  the  cotton  was  not  deliv 
the  artier  of  Lallande,  and  that,  therefore^  the  bills  of  lad 
not  transferable  in  market  "when  Lallande  received  them 
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that  eren  if  they  had  been  endorsed,  they  would  have  only  pos-\ 
d  a   restricted  negotiabilityj  and,  if  lost  or  stole n^  eonld  have 

recovered  from  a  bona  fide  holder  for  value  j  when  added  to 
act  that  the  bank  acquired  them  from  a  merchant  and  factor, 
?ut  queation,  and  who  was  without  authority  to  pledgee  tliem  for 
wn  debt,  it  seems  clear  that  the  owner  of  the  property  should 
fer. 

Uande,  being  a  comraissiou  merchant  and  cotton  factor,  and  well 
m  to  the  bank  as  such  for  a  series  of  years  anterior  to  the  time 
ese  transactions^  it  is  cliargeable  with  notice  of  the  relations  ex- 
^  between  the  parties,  or  it  w^as  reasonably  put  upon  its  guard 
ist  danger  by  the  possession  of  such  knowledge,  and  under  the 
tmstances  should  have  instituted  pi-oper  inquiries  of  Lallande. 
ly  the  bank  can  not  plead  Ignorance  of  the  law  prohibiting  a 
II-  to  pledge  his  customer^ s  property  for  his  own  debt,  and  at 
jaroe  time  protect  itself  by  pleading  its  own  supposition  of  Lal- 
B^B  ownership^  from  what  appeared  on  the  face  of  bills  of  lading 
h  are  non -negotiable  in  terms,  By  the  coui-ae  of  its  own  deal- 
it  assumed  the  rifik  of  LaUande'a  title  and  the  validity  of  the 
ge. 

m  case,  in  our  opinion,  occupies  the  precise  attitude  of  Btem 
,  vs.  Bauk^  34  An.  1120*  In  that  case  it  ie  stated  that  the  plain  * 
owned  the  coupons;  that  Bader  &  Co.  had  no  authority  to  pledge 
I  to  the  bank ;  that  they  had  so  pledged  them  for  their  personal 
unt  after  their  raaturityi     The  couj-t  held :  s. 

Phe  authorities  are  quite  numerous,  and  entirely  convincing,  that  \ 
jurchaser  or  pledgee  of   negotiable  instruments  after  maturity^ 
(e  rights  are  derived  from  one  who  ia  not  the  owner,  and  who  is 
luthoriKed  to  pledge,  acquires  no  title  or  rights  thereto  or  there-/ 
i  2&  againat  the  true  owner." 

Us  and  promiaaory  notes  overdue  are  atill  negotiable  quite  as 
tx  BO  as  they  were  before  they  became  due,  but  the  effect  of  their 
jfer  after  maturity  is  different  from  the  effect  of  such  transfer 
re  maturity.  In  the  latter  case  the  purchaaer,  or  pledgee,  in 
[  faith  acquires  free  of  equities  between  the  original  parties; 
n  the  former  ca^e  he  does  not.  So  it  is  in  respect  to  the  trans* 
^f  non- negotiable  bills  of  lading;   the  transfer  passes  only  auch  I 

as  the   transferor   had,   subject  to   equities   existing   between  * 
and  the  consignor  and  shipper. 
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This  is  not  a  case  for  the  application  of  the  equitable  estop 
by  the  bank  against  the  claims  of  the  owner.  As  far  as  tb 
shows,  the  shipper  had  no  agency  whatever  in  the  matter, 
dently  accepted  just  such  a  bill  as  the  carrier  tendered  him. 
very  justly  observed  by  the  Supreme  Court  in  the  Liverpo 
Co.  vs.  Phoenix  Ins.  Co.,  129  U.  S.  441:  **The  carrier  and 
tomers  do  not  stand  upon  a  footing  of  equality.  The  ii 
customer  has  no  real  freedom  of  choice.  He  can  not  afford 
or  stand  out  and  seek  redress  in  the  courts.  He  prefers  i 
accept  any  bill  of  lading,  or  to  sign  any  paper  that  the  car 
gents ;  and  in  most  cases  he  has  no  alternative  but  to  do  this 
don  his  business." 

The  plaintiff  seemed  to  have  had  no  choice  or  volition  in  th< 
and  the  doctrine  of  equitable  estoppel  does  not  apply  to  sue 

Judgment  affirmed. 


No.  10,644. 
The  State  of  Louisiana  vs.  Thomas  Mason. 

A  verdict,  "guilty  of  wounding  less  than  mayhem,"  is  responsive  to  an  \ 
charging  tliat  the  accused  has  ''trilfully,  maiiciously  and  felmtiously  imJ 
a  dangerous  weapon  on  C.  a  wound  less  than  mayhem,"  and  is  go<KL 

The  ruling  in  State  vs.  Watson,  41  An.  599,  has  no  bearing.  It  was. made'  i 
which  the  charge  was  that  the  accused  Yiful  feloniously,  etc.,  the  wortlfi  » 
maHcimtshjy  found  in  the  statute,  having  been  omitted  and  replnci 
previous  one. 

\\  here  an  indictment  contains  two  counts,  and  the  verdict  is  guilty  of 
offence.  It  will  be  sustained. 


A  PPEAL  from  the  Twenty- sixth  District  Court  for  the  J 
iJL     Jefferson.    Rost^  J. 

Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appell 


Alfred  E,  Billings  for  Defendant  and  Appellant: 

In  a  special  verdict,  in  a  criminal  case,  all  the  facts  constituting  the crlni 
must  be  found,  or  Judgment  will  be  arrested.  Proffat  on  Jury  Trials  S 
3  An.  512 ;  20  An.  354 ;  36  An.  857 ;  37  An.  730 ;  38  An.  369. 

A  verdict  of  "  guilty  of  wounding  less  than  mayhem,*'  flnds  defendants  guilti^rc 
known  to  the  law.    41  An.  599. 
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etule  of  Ia^uIhUdu  vb.  Mason. 


inion  of  the  court  was  delivered  by 

DEZy  C.  J.    The  accused  was  prosecuted  for  an  assault  with 

murder^  and,  in  another  couut,  for  wilfully^  malim&ttsly  and 

[^,  Tsith  a  dangerous  weapon,  inflicting  on  one  Henry  Curtia 

less  than  mayhem. 

I  found  *^^guiUy  of  wounding  leHM  ihanmaifhem.^^ 

vBd  in  arrest,  on  the  ground  that  the  verdict  is  not  responsive 

dictment.     The  motio:i  was  overruled,  he  was  sentenced, 

appealed* 

filed  in  thk  court  an  assignment  of  errors  to  show  that  the 
!  arrest  ought  to  have  been  sustained, 

ly  reliance  is  on  the  recent  ruling  of  this  court  in  State  va* 
41  An,  599,  by  which  he  claims  that  it  has  been  held  that 
of  ^^guUtuof  vmnnding  legs  fhun  mayhem^^  was  a  plea  of 
f  no  crime  knoum  to  the  law.^^ 

srence  to  the  opinion,  it  will  be  perceived  that  the  ruling 
i  in  a  case  in  which  the  indictment  merely  charged  that  the 
lad  feloniously  inflicted »  etc*,  the  words  '*  wilfully  and  ma- 
**  found  in  the  statute,  having  been  omitted,  aud  the  previous 
t  in  the  atatute,  feloniously ^  substituted  therefor- 
urt  held  that  the  offence  chai'ged  is  statutory ;  that  the  word 

meaningless  and  eurplusage ;  that  the  ofTence  should  have 
rged  In  the  words  of  the  itatute,  or  in  words  conveying  the 
siniug  of  the  languag-e  used  in  the  statute. 
bU  settled  that  when  an  indictment  charges  no  offence  known 
iw,  and  the  accused  pleads  gitUfy  to  the  charge,  none  is 
i 

present  instance,  the  indictment  charges  the  ofifence  to  have 
emitted  wilfullff^  mulioiouitly  Sind  feloniously, 
irdiet  returned  was  **guilty  of  wounding  leas  than  mayhem," 
fiihle  to  the  second  count,  and   therefore   good.      See  State 
I,  37  An,  382,  and  cases  cited. 
eut  affirmed. 


Ill  i 


It'! 


c 
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Boh  mice  T».  Broiiet  ft  H&busse. 


No.  10,524. 

Elgeke  Schmttt  vs.  Drouet  &  Rabasse.    James  P.  Gt 
Droitist  &  Rabasse.    F.  Thepagnier  vs.  Droitet  &  B 

PlERIiE   BiRBA   vs.    DROUET   &   RaBASHE. 

Id  i*HSt"?  of  jippuiils  t*iken  by  paUtiou  not  niufl  En  open  tniurt  in  preden 

puriy^  cUutlou  is  GSientmL 
The  1ft w  reiiuirt^s  tippolhmt  to  tiirntsti  the  necM'sisaary  wtsiuipa  for  tin 

appeiil  and  whim,  o^lng  to  bia  fullnru  so  to  doj  the  crliHtions  ikm  ii 

served,  thi»  la  Ituputuble  to  hl»  fault. 
M'aDt  of  ci  tut  Eon  hupotiible  to  nppellanl's  Eault  entftds  tllamlSfiAl  of  ixf 
AppGuraneo  of  appelleet^  In  lower  court  %q  urge  dttmlsaal  of  nppoi 

returo  day  thereof  dottg  not  operate  a  walTer  o<  citation. 
The  law  requires  the  appelletjs  in  this  eotirt  to  mo  all  tbeir  groundfl  fc 

appeal  within  three  day§:  baoQe,  provided,  they  plead  want  of  el 

Jir&i  ground,  It  wiU  not  htj  waived  by  the  isubaerjucnt  Hddfttoa  of  oJ 
An  uppellee  hahi  a  right  to  ur^t  on  a  uiotloD  to  dXaiuLas,  wtint  of  eltot 

grounils. 
All  the  gioviiitls^  in  tho  same  Kppi^artuiee,  mnst  b«  condidut^d  a«  urf& 

native. 
Hy  relying  on  the  gniundsi  snppleiuentary  to  that  of  want  of  citation^ 

does  not  wiilve  the  Urst  gronnd  of  such  want^ 
Were  he  required  to  urge  want  of  eltiitton  alone  and  remitted  to  the  c 

in  ease  of  the  overnillng  of  tbe  llr*t  ground,  he  might  ucune  too  In 

APPEAL  from  the  Olvil  DiBtrict  Court  for  the  Parish 
Kingf  J. 


Charles  Lmique  for  the  AppeUants  cited:   26  An.  148; 
5  La.  258;  4  La.  91;   10  Rob.  140;   27  Aa.  542, 


W.  E,  Murphy  and  Omer  Viller6  for  the  Appellees  eiti 
626;  25  An.  623;   21  An.  154;  22  An.  115;  29  An.  776. 


Motion  to  Dismiss. 

The  op  ill  ion  of  the  court  was  delivered  by 

FBNtfER,  J.  The  motioB  is  based  on  three  grounds j  ol 
first  is  that,  by  the  fault  of  appellant,  appellees  were  not 

The  appeal  was  not  by  motion  in  open  court,  but  by  p^ 
under  the  plain  terms  of  the  Code  of  Practice,  eitation  waj 

Appellants*  contention  that  the  concl tiding  sentence  c 
C.  P.,  which  says :  **  In  such  case  no  citation  of  appeal  or  i 
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necessary/'  applies  as  well  to  appeals  by  petitipn  as  to  those 
on  in  open  conrt,  provided  the  petition  be  filed  at  the  same 
ih  the  judgment  J  has  no  merit.  The  article  has  been  too 
mstrued  in  a  contrary  sense  to  leave  such  question  open, 
lilure  to  cite  the  appellees  is  stated  in  the  clerk's  certificate 
le  to  appellant^  s  failure  to  furnish  the  necessary  stamps  there- 
in law  requires  such  stampSt  ^nd  made  it  the  duty  of  appal- 
Furnish  them, 

bsence  of  citation  is  therefore  clearly  imputable  to  his  fault, 
elementary  that  when,  by  appellant's  fault,  the  appellees 
t  been  cited,  the  appeal  must  be  dismissed, 
llant  claims  a  waiver  of  this  exception  by  two  causes: 
at,  in  the  lower  cotirt,  before  the  return  day  of  the  appeal, 
se  appeared  in  the  lower  court  and  mo\''ed  the  diamiaaal  of 
eaJ  on  the  grounds  cognizable  there.  As  this  took  place  be- 
5  time  for  service  of  citation  had  expired,  and  before  the 
38  knew  that  there  would  be  a  failure  to  cite,  it  is  clear  it  can 
rate  any  such  waiver. 

at^  iu  the  ujotion  to  dsBmias,  he  embodied  other  grounds  than 
rant  of  citation.    The  flrat  ground  ui-ged  is  the  want  of  cita- 
d  the  other  grounds  stated  follow. 
ale  that  appearance  for  any  other  purpose  than  to  except  to 

citation  ia,  in  ordinary  suits,  a  waiver  of  the  latter  defect, 

apply  in  this  case.  The  law  required  the  appellees  to  file 
'  grounds  for  dismissal  within  the  Umfted  delay  of  three  days* 
aid  not,  aa  in  ordinary  suits,  stand  on  their  plea  of  want  of 
,  and  abide  its  determination  before  filing  other  pleas*     Any 

which  they  failed  to  file  within  the  three  days  were  irrev- 
abandoned.  The  law  imposed  no  such  penalty  upon  the 
f  of  their  right  to  urge  the  absence  of  citation.  It  only  re- 
hat  they  should  urge  auch  exception  first  and  in  advance  of 
er.  They  have  the  right  t<)  have  it  decided^  and^  if  overruled, 
have  their  other  grounda  paased  upon. 

*  conclude  that  the  want  of  citation  ia  sufficient  ground  for 
Bg  the  appeal,  the  other  grounds  pass  out  ol  view. 
a.1  dismissed* 


.•^,;'- 


On  Application  for  a  Rehearing. 
xroEZj  C,  J<    The  grounds  on  which  the  appellees  moved  to 
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static  of  IvOUffilana  Te.  ChAntlAln. 


dismiBs  the  appeal  were  logically  set  fortb:  want  of  citat 
ciency  in  amount  of  the  bond,  etc. 
They  were  conaidered  as  urged  in  the  alternative. 
The  appellees  had  to  object  to  the  want  ol  citation 
threshold,  before  reeorting  to  any  other  means.     Had  tl 
done,  but  had  the  other  grounds  been  presented  alone, 
not  have  subsequently  pressed  want  of  citation,  which  ^ 
had  to  be  considered* as  waived. 

The  appeal  was  dismissihle  on  the  first  ground,  and  ii 
validj  it  might  have  been  for  those  next  stated. 

Obviously  the  court  was  called  on  to  pass  upon  the  gn 
order  in  which  they  were  preferred. 

As  the  court  deemed  that  the  appellees  had  not  been  c 
fault  of  the  appellant,  it  became  unnecessary  to  inqu 
other  objections,  which  could  have  been  examuaed  only  ] 
ground  been  found  untenable. 

The  appellees  were  not  bound  to  urge  th^want  of  cit 
and  reserve  the  other  objections  for  another  appearance 
some  grounds  which  must  be  set  forth  within  a  certaiti 
the  return  day,  and  w^hicli,  if  not  then  filed,  could  not  a 
entertained,  as  coming  too  late. 

The  appellees  could  have  urged,  as  they  have  done, 
citation  at  first,  and  next,  eventually,  seriatim,  and  in  thi 
the  other  grounds  of  dismissal,  in  the  same  first  appeal 
they  did  consistently. 

We  have  not  been  shown  in  what  respect  the  previo 
erroneous. 

Rehearing  refused. 
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No.  10,620> 
The  State  of  Louisiana  vs.  Loirifi  Chantu 

Arts.  33S  tin d  340*  il.  P.,  defloe  and  Uniit  the  caaseafor  whlcb  Judges  i 
or  ran  J  recuse  thenisEivt^fl-  %VUUe  it  is  the  duty  of  the  Judj 
ftjialgnttig  rtny  of  each  grcmnd  nf  recusiition  to  «  Jiid^e  ad  hiu 
apectlTeof  the  merit** ,  this  duty  does  not  iipply  to  ]ilea«  wb 
le^al  oiiufli^of  recuHfllion  and  which,  it  admltt<jU  to  be  trnc.  w 
ground  therefor.  Such  pleas  the  Jiid(fc  may  iriMit  aB  frivolou 
delay,  and  ii^iiy  set  them  tiarde  without  risfereuee* 


NEW  ORLEANS,  MAY,  1890, 


719 


Sl«te  of  Loul^ltLsayfT.  Chantlafn* 


,  PPEAL  from  the  Thirteenth  District  Court  for  the  Parish  of  Aca- 
L     dia*     I^wiSj  J* 


Walter  H.  Rogers^  Attorney  General,  for  the  State. 


Clius.  W^  Dvroy  for  Defendant  and  Appellant: 

notion  111  reiru«ii  u  ^iidge  t.tin  n<jt  Ue  trietl  by  tlie  judge  sought  Uj  lie  ret? used.  It 
!$}  hi^  plain  {luty  to  rcPi^r  the  tiiHtt^r  to  bqiiii^  judge  ad  hue.  HH  ^ti,  139^ ;  97  Au. 
a,>a;  38  JkXi^  W7;  '^-i  An.  mis. 


The  opinion  of  the  court  was  delivered  by 

FBtfNUE,  J.     The  sole  gronnd  of  error  assigned  arises  on  a  bill  of 

:ceptions  to  the  ruling  of  the  judge  overrlillng  a  motion  to  recuse 

ra  and  refusing  to  refer  it  for  trial  to  a  judge  ad  hoe. 

If    the  motion  had  aasigried  any  legal  ground   for  recusation,  it 

aiild  have  been  the  plain  duty  of  the  judge  to  refer  it  for  decision 

a  judge  ad /ioc,  under  our  repeated  decifiions.  33  An.  1293;  37 
n.  253;  38  An,  247;  39  An,  995. 

But  these  deeisions  do  not  refer  to  motions  which,  upon  their  face 
id  admitting  all  their  allegations  to  be  true,  afford  no  legal  ground 
r  recnsation* 

The  Code  of  Practice,  Art.  338 »  is  very  explicit  in  defining  and 
Qiting  the  causes  for  which  a  judge  may  be  recused.     He  can  not 
(  recused,  nor,  under  Art.  340,  can  he  recuse  himself,  tor  any  other 
piiaesthan  those  so  specifically  mentioned. 
The  motion  made  by  defendant  sets  forth  no  one  of  these  causes. 

was  frivolous  on  its  face,  made  only  on  the  eve  of  trial,  and  could 
Lve  no  purpose  or  effect  but  to  create  delay. 

When  we  said,  in  the  opinions  above  referred  to,  that  the  judge's 
ity  to  refer  was  irrespective  of  the  merits  of  the  plea,  of  course^ 
B  meant  only  the  issues  of  fact  involved  under  a  plea  valid  if  sus- 
iued  by  proof.  We  did  not  mean  to  compel  judges  to  go  through 
e  idle  ceremony  of  referring  pleas  which,  if  admitted  to  be  true, 
Duld  furnish  no  ground  for  recusation.  This  would  be  to  issue  a 
itent  for  a  brand  new  device  to  obtain  delays  in  criminal  causes 
hich  the  clumsiest  hand  could  operate  successful l3\ 
Judgment  affirmed. 
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Ki^wumn  ▼«.  Fr^irlJi. 


No,   10»600. 
H.   &  C.    NEWMAlf  VS,   J.   E>  FrEVIN. 

1.  WJk'I*  nOi»ft?tnlunt  id  uXfCittory  prtweerjin^H  for  ttii'  aeiEun'  iind  lalc  c 
jHI^^h)  )iro[i4<rty  mn«  up  ii  pica  In  couipenaation  of  thf^  debt,  anCtUi 
rf'f|u}«<to  ADltliiTit,  in*  is  Mutiiled  to  u  pn^Lliiiinaiy  Injunctloiif  luif  of  H 
wlElHJiit  bond. 

'J.  WIthiJUt  Hunii*  jrraot  of  iill«jfitd  aliiuilallon*  doeunn?m«  annoxcft  lo  the 
nnVn  rtn^wtT  for  tlit'  piirpom*  of  f  I^hHj'^  allowing  the  eonipetiPiibk*  i-Uar 
lkl»  di-miitid^  \^  ili  liut  bi,'  vuh«^idi>iin]  siiflteient  to  antborlzc-  ar-cfu»u1  of  t 
litTiliiury  <)rd«<r  Ijy  tiii^  J<idK«j  of  ftrstt  liiMiitife,  iiulvfts  tlieir  rec^ltJila^  Aru  an 
no  other  rtMisoniildr'  irilorprctntlioiit 

A  PPEAL  from  the  CivU  District  Court  for  the  Parish  of  Orle 


White  it  Saunders  for  Plaintiffs  and  Appeileefl. 


FergiiB  Keman  for  Defendant  and  Appellant; 

L  Tlic  delfi'iidniit  ill  (j:rc*ittf)r5'  i>roc<:e«ii^  who  ullegeB  under  oath  that  t!i* 
whleU  i^xet'utury  i>rOf^*;B!j  iaHiii-U  i»  extlni^utsfte*!  Id  auTue  legul  maimer  : 
enin|>f^ortjitktri:'  1m  entitled  to  au  InJunt'tJon  without  l>f>nd.  T-  I\  Txs» 
Corner  t^.  XunU.  M  An.  N£h 

'J.  Tho  defendiitit  in  thlii  cA^e  Hied  un  anawur  nlteglng  under  onth  tbut  tb 
l^age  notes  sueil  on  were  extln^niahed  by  compenautlon  nod  prnytni 
ifijnnetioii  witbuut  bond,  f  Hnbinittutl,  ibnt  while  Article  738*  C,  P.,  spt  uk 
tWtng  ot  *Um  opjK^ititm  in  N-HtfHff,*'  thv  mtitters  urgi*<14»ii  opposition  ma] 
bodk-d  i^riUu-r  in  ii  pi'titlon  or  In  an  nnswer,  and  that  the  wiori^  corrtsct  ] 
jii  to  pj'fjaenJ  sueh  matters  nt  oppoiiilon  In  the  funu  of  itu  answer  to  tbt 
tory  profess.    4  l,ii.  W;  IH  An.  VU,  Conrad  vs.  LeUlane,} 

A.  Thu  trinJ  I'ouH  hiid  nt^tVdng  to  eonftJUur  uxoupt  the  petit ioti  (or  ejiecm^ 
c't'is  and  the  defendnnt*»  ftiiawer  or  rjppoMltioo,  n1l«i^iiiir  nmler  o»th  th 
^uieUment  of  the  ddjt  bj  eoropensntion.  (Biihujjtted.  under 4»ui:h  pleudi 
irlnl  I'oiirt  wii.4  WTthont  disereliun  to  refuse  thw  Injunction.    C.  T*.  TiOJ 


Tlw  opinion  of  the  court  was  delivered  by 

Watkix^,  J.     This  is  an  appeal  from  an  interlocutory  jndgai 
decree  refusing  the  defendant  an  injunction  against  an  order  of  fi 
and  sale,  predicated  upon  his  affidavit  that  the  mortga^  de 
becouie  extingulBhed  by  oouipeusation  previous  to  plaictiffa- 
sition  of  the  mortgage  notes. 

Defendant  a%*ers  that  when  A  Ibrrt  Meyer  was  the  owner  of  the 
in  Buit,  he  acquired,  by  purchase  from  the  Bank  of  Commerce 
Louia^  a  $6000  interest  in  a  judgment  it  held  against  Meye 
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larger  sum,  with  due  notice  to  him  of  the  transfer,  &n6  there- 
said  Dotee  were  compensated  and  extinguiahed*  That  this 
at^tlon  occurred  on  the  2d  of  October,  1889,  and  the  plain  tills 
red  B&id  notes  on  the  9th  of  said  month,  sabsequent  to  their 
ritv.  and  subject  to  all  equities  between  hioiself  ns  maker  and 
r  a;8  paryee,  and  that  the  plea  of  compensation  is  good  a^cainst 
in  tJieir  hands.  That  H,  *&  C,  Newman,  ae  the  holders  of  said 
notes  have  petitioned  for  aod  obtained  an  order  of  seiKiire 
Ji^ainst  the  mortgaged  property,  and  will  proceed  to  HeixtJ 
ell  the  same,  unless  restrained  by  injunetioni  and  to  which  the 
I  debtor  alleges  liimself  tobe  entitled,  as  of  right,  without  bondj 
[pon  making  the  afll davit  prescribed  by  law.  t'ode  of  Practice, 
le  7S0. 

'  ration  of  the  manner  in  which  he  acquired  an  intereJit  in 

,  eniof  the  bank  against  Meyer,  the  defendant  avers  that 
eeuted  to  the  bank  a  title  to  the  mortgaged  property,  which  he 
d  to  be  duly  recorded,  and  of  which  the  bank  took  immediate 
saion.  The  deed,  with  the  accompanying  certificate  of  the 
rtrar  of  Conveyanees  appended,  was  annexed  to  the  defendant's 
er.  On  this  showing  the  District  Jnd^e  declined  to  grant  an  in- 
ton  without  assigning  any  reasons  in  writing, 
insel  for  the  plaintlfif  insist,  in  argument  and  brief,  that  the 
1  groanded  his  refusal  on  the  nianiff^at  simulation  of  the  transar- 
5etween  the  defendant  and  the  hank.  In  proof  of  mich  app<ireTit 
ation,  (and  we  employ  the  phrase  ^' apparent  simulation  ■■  he- 
'  the  judge  refused  the  injunction  upon  a  simple  inspection  of 
upers,  and  heard  no  evidence,  of  course),  we  lire  cited  to  the 
uding  sentences  of  the  deed,  viz : 

he  portion  of  the  judgment  so  transferred  is  to  be  pleaded  in 
ensation  agalnut  these  mortgage  notes;  the  Bank  of  Commerce 
defray  all  legal  expenses  iu  making  the  plea  of  compensation* 
^hen  said  notes  have  been  canceled  as  compensated,  and  the 
^Age  claim  cleared  from  the  property,  the  Bank  of  Commerce 
l/ay  roe  $300  cash,*' 

i  are  also  referred  to  a  supplemental  statement,  made  in  writing 
Igned  by  the  defendant,  contemporaneously  with  the  deed,  and 
I  is  as  follows,  ylz  : 
n  consideration  of  the  Bauk  of  C^onimerce  of  St*  Louis  subro- 
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grating  me  to  such  portion  of  their  claim  against  Katz  & 
partners,  and    Albert  Meyer  individaally,  as  will  compc 
mortgage  notes  held  against  me  by  Albert  Meyer,     *     * 
by  agree  that  the  Bank  of  Commerce     *     *     *     shall  recei 
may  be  realized  out  of  their  claim  so  subrogated." 

From  these  documents  we  extract  the  three  significant  p 
illiastrative  of  the  view  of  plaintiff's  counsel,  viz : 

1.  **  The  Bank  of  Commerce  is  to  defray  all  legal  expense 
ing  the  plea  of  compensation." 

2.  **  When  the  notes  have  been  cancelled     *     *     *     and 
l^age  claim  cleared  from  the  property,  the  bank     *     *     * 
1300  cash." 

a.  **  In  consideration  of  the  bank  ♦  *  ♦  subrogatin 
defendant)  to  a  portion  of  its  judgment  against  Meyer, 
agree  that  the  Bank  of  Commerce  *  *  ♦  shall  recei^ 
may  be  realized  out  of  their  claim  so  subrogated." 

The  theory  of  the  defendant  is  that  he  conveyed  to  tt 
Commerce  the  property  mortgaged  in  consideration  of  a  $60 
in  the  bank's  judgment  against  his  mortgagee,  Meyer 
means  defendant  expected  to  extinguish,  by  compensation, 
K^e  notes  to  Meyer,  discharge  the  mortgage  from  the  pi 
)iad  transferred  to  the  bank,  and  thus  secure  to  it  an  unei 
title. 

Of  course  the  defendant  expected  to  lose  the  property, 
of  insufficient  value  to  satisfy  his  debt,  but  he  wished  to 
diBcharge  from  the  debt  to  Meyer  and  the  plaintiffs.  The 
to  receive  the  property  as  compensation  for  a  $6000  payn 
judgment  against  Meyer.  In  such  a  transaction  it  appears 
fectly  legitimate  for  the  bank  to  agree  to  defray  the  exp 
litigation  by  which  it  was  to  be  so  largely  benefited,  and  U 
fidditional,  as  a  difference  in  value  in  the  transaction,  whei 
he  concluded.  And  when  by  a  supplemental  agreement,  of 
ns  the  deed,  defendant  consented  that  **  the  bank  *  * 
receive  all  that  may  be  realized  out  of  their  claim  so  subroj 
doubtless  intended  to  convey  the  same  idea  in  another  form 
We  can  not  readily  perceive  in  what  other  way  the  bai 
realize  on  its  judgment  against  confessedly  an  insolvei 
And  if  it  had  been  possible  for  the  bank  to  have  realized 
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Id  not  h&ve  made  the  tr&de  it  did,  when  an  execution  could 
?rved  more  efHcacioosly. 

out  the  light  of  any  testimony  other  than  that  famished  by 
iwer  and  the  annexed  documente,  we  do  not  feel  warranted  in 
inmptian  that  the  transaction  was  manifeatly  simulated  or 
ntly  unreal.  The  defendant  having  dietinctiy  and  unequi%^- 
let  up  a  demand  in  compensation  against  an  executory  mort- 
id  notes,  and  made  the  requisite  oath,  w©  think  him  entitiad 
eliminarj'  injunction  on  the  showing  made, 
therefore  ordered  and  decreed  that  the  judgment  appealed 
B  annulled  and  reversed;  and  it  is  now  ordered  that  the  cause 
stated  and  remanded  to  the  court  a  qita  for  further  proceed - 
wording  to  law,  and  the  views  herein  expressed — <?oeta  of  ap- 
be  taxed  against  the  plaintiffs  and  appeneeSj  and  those  of  the 
otirt  to  await  final  judgment  thereon. 


4S  r-33 
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No.  10,592. 
rERBiRV  &  Co.  vs*.  The  Atlas  Steam  Cordage  Company, 

Ittl,  oinulitnny  unii  otlu^r  prtjpvrlj-  rinployi^i]  \i%  l\w  immnfurtnii'  of  runl 

xtj  Inltrniplions  \n  tin*  dpfrruUuns?  ol   tiR"  ftu'tory  ujiijTlrtyfH!  In  nmnufni" 
K  « It  irhi'ia  I'll  unit' rj*tt4l  in  Art.iDT  of  the  ConHtltutlnn.  flo  rmt  (^uli|i>i-t  tlit* 
tn>  iind  ruaeUtnL^r?  eiiipluyi-ii  tlieroiii  to  tuxatton, 

Uf  fiit^tory  ii^  li»u?t;d,  umL  ilit^  nbJi/H  "C  thekniSL'  Is  to  prijvrnl  tht'iuitnuf.ir- 
ill  iIm."  ;irti**k'*  n.^qulrtHl  toltp  ituiuiilacturi'd  to  fXPinpt  fithi  r  prnju^rty  iiinl 
litii*ry  frciiD  liixiitioii, tbr' objt^ct  uT  the  Icubp  ia  Lii  Uht'*':t  uppusJilltm  totlii" 
tri'U  puTpoKcof  ^rt.  !J07,  andthi.^  prr»iM'i-ty  and  riiat*biTit'ry  l«H'c>injr  Kub)i*ct  tn 
rlon.  ^tate  ti&^cs,  lulvllegts  wMd  ujortguK*^!*  tat  tljc  yenrs  iwti  and  Vim  nto 
♦r[lind  hj  f|¥t"  yi*arB,  uiitlitr  Act  Wi  uf  l!iS2. 

SAL  from  the  Civil  District  Court  for  the  Pariflh  of  Orleans. 


y  C*  Miller  for  Plain tiflTs  and  Appellees : 

Itul,  mneiiiDf^r^  and  othpi  propL'Hy  yntployfti  In  the  riitiniitiH  tiiro  of  fonl- 
ntpv  Mild  twiitu  Is  exi'iiipt  from  tax  sit  Inn.  runi^MtiiEkin.  Art.  *J0", 
*  biijcc«,  tttJt  |>rivUi»»fes  and  rnoitifiiKi'S  f^rtla-  yt'urs  I^Bfland  l8mjnvolvod  in 
PMC,  nrf-  prt-i^ct-lbttd  by  Htu  yi^nrN  »i(id  ol  lUrun  yinirs.  Acta  lH8a*  No.  tNJ,  S^r. 
L'*»lon  Ac?t«,  n-  i'^'J;  A(?tB  If^fl.  No.  *«,  3w.  34;  Se«*irm  Act*«,  p,  H5;  unloas  an 
Ttijyfltjn  is  provod* 
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TliUt«^i»it  hiii  nil  Jtiri«(lii^tUm  t>r  ilie«ppe«L     Tli«  city  l4UI(»  ttitolvetT  ttir 
rj^Mt      Thr^Ut«^  t^x^s  inVolvrtl  tinr  *l«tt  Uiiiler  SSMKl.     See  slAltriiiciil  of 

1  ti  ifi  tl»e  ptx'wt^riptitm  *«f  iHr«i»  tJijtfSL     TTio  *>iily  oth^r  tJtsUF 

I  of  Art.  lol  cif  tbi*  roost  it  If  I  iim  tt>  tin*  Allsia  8t<!Hiii  rttHory.    S 
ItJtj  a^l  iiiV4:*1vv;tl  or  tticfcUiirjirtrr  i»{  ihvqouslJnfi  givers  llil^  i*tmrt  )n 
M.kt»*roB4titiition,  An.  8t ,  Sd  ManklptLlitjr  vs.  Itliine.  i  An.  .^;  lih  n: 
iiy  vsL  Ocirulii^«  I  An*  WCT;  lUiarpI  r*,  l*<»ok»J*  <*  -^«»  *«i  Ftt%rt»t  |».  lial^iii  1 


ir.   fi.  SbntfHerrieCe,  ABSietaat  City  Atuinie>%  Varltmi  Huni^ 
Attorney^  and  fl>iiiiie  Hogem^  AUome^r*  tar  the  St»t€  of  Lonis 

I     Itnipel^iint  ft  Irmilo  fnliHc;  wiil  «  milJii»t«Hiif^*J'  »jf  j»f>c  ts  nut  r.tcn*i»f 

.  «tTi]irii{pn<^l  Li>  u  iH.ti»nrAiHi*ry  of  ttfrtilt*  r«bHc-».  Wbt^'lj  ^«  »iot  li*  < 

,s  Art  XI7. 
a  tlilnl  i»crtMi]  U  nU  t>rt< 
iii.  (uipiidnii'»l  Mf  the  CcMi*4»l 


TTi^  opinion  of  ibe  eoun  was  d^U¥€Ted  by 

MrKKRitY,  J*  The  plaitiiiffs  were  mowtg^^  ereditoTS  of  thi 
r -iKlani  company.  Tliey  aliuy»ed  m  wnl  of  ielziir«  and  sale  ag 
the  property  of  the  iH>iiip«iij  lor  tikejr  debt.  Tbe  pioperty  mm 
aiHl  adl»dieat€<i}  to  plaiutllEii.  Tbe  pdce  bid  wrad  paid  into  ttie  h 
of  ihe  sheriff. 

After  the  side  of  the  factory  L.  Waterboxx  &  Co.  iookatt^  ag 
ib^  Cily  of  New  OfiiiaBs  and  tlie  State  to  cancel  am^  etmae  m 
acrlptloQa  of  ike  tax  mortga^^e  and  ptiritegeB  in  faror  of  Uie 
and  State. 

The  grPoiKis  for  the  sale  were  that  the  property  of  the  eouf 
the  Iota  aiid  bnildingB  and  machinery  wet«  eiieinpt  from  taxi 
ander  Act  307  of  the  C^nMitxitloii  of  the  State;  that  the  iaJc«» 
pHviJegca  and  mortsagea  were  preeeribed  under  An  OS  ol  Id83. 

The  taxes  aliened  to  be  dtie  the  City  of  New  Orleana  hare 
paid  except  those  for  ISSS. 

Thti  only  qoeitiona,  therefore^  proaented  are  whether  or  noi 
property  of  the  Atlas  Cordage  OCKnipaaiy  wm  esempt  tiom  taxi 
in  pitrsiyioee  of  Aet  SOT  of  the  Oonatiliisttoii,  aad  if  tiot  h^w  tbe  t 
been  prescribed  aa  agatnai  the  State, 
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?fendant  company  was  established  in  th&  city  of  New  Or- 
1882. 

B  3  af  the  act  of  in(?orporation  of  the  company  saya:  "The 
*  for  which  this  corporation  is  established  and  the  nature  of 
[less  to  be  carried  on  by  it  are  deelared  and  BpeciHed  to  be 
f^erttion  or  manufacture  of  any  textile,  ftbrous  or  other  BUb- 
a  to  cordage,  t\rine,  rope  and  other  goods,  ware  sand  comraod- 
1  the  aale  of  such  producta,  either  aa  raw  material  or  in  a 
lured  state;  and  in  the  eseecntlonof  such  object  and  purpose 
and  operate  or  conduct  and  carry  on  manufactures  therefor." 
rty  was  acquired,  and  boilersj  engines  and  machinery'  placed 
and  the  manufacture  of  rope  was  begun  and  continued  with 
tions.  A  large  amount  of  capital  was  invested  and  the  fac- 
sn  running  employed  over  100  hands*  The  meaning  of  the 
if  the  Constitution  is  verj^  piain.  It  was  intended  to  rover 
le  material  uaed  in  converting  it  into  manufactured  articles, 
rope,  fiih  linea,  and  other  articles  of  like  nature,  either 
or  wo%'en^  or  worked  into  another  state  or  condition,  bo  that 
les  a  manufactured  a-rticle  from  a  textile  material- 
roperty  and  machinery  therefore  employed  in  the  manufac- 
rope  and  twine  in  a  factory  which  works  more  than  Ave  hands 
pt  from  taxation.  City  vs.  Artbursj  36  An,  98. 
g  the  years  1883^  1884  the  company  ceased  operations  and 
engaged  in  the  manufacture  of  any  textile  material  into 
for  which  it  was  created.  In  1885,  1880,  1887  the  factory 
operation.  In  1888  it  was  not  manufacturing,  for  prudential 
,  on  account  of  the  high  price  of  hemp  and  the  difficulty  of 
ig  the  said  material  in  Mexico* 

bject  of  the  constitutional  exemption  waa  to  encourage  the 
jtion  into  the  State  of  machinery  for  the  purpose  of  manu- 
ig  the  articles  enumerated  in  Article  207.  As  long  as  the 
exists,  and  its  property  and  machinery*  are  dedicated  to  the 
!8  required  by  Article  207,  the  reasons  for  the  exemption 


'H" 
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s  not  the  intention  of  the  framera  of  the  Oonetitution  that  the 
lould  supervise  the  management  of  the  factory,  and  inquire 
f  reason  for  every  interruption  of  its  bueiness  in  order  to  sub- 
property  to  taxation*  This  course  would  destroy  the  object 
rposes  of  the  constitutional  exemption,  as  it  is  not  likely  that 
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ciapitallsts  would  be  billing  to  subject  themselveB  to  sucli 

The  property  and  machinery,  up  to  the  time  of  the  disi 
the  corporation^  except  for  the  years  1883  and  1884,  az 
from  taxation,  as  the  Interruption  in  the  operations  of  t 
were  for  satisfactory  reasons. 

in  1883  and  1884  the  company  leased  the  factory  to  ^ 
&  Co. 

The  object  of  the  lease  was  to  close  the  factory  so  thi 
could  be  manufactured. 

It  was  evidently  done  for  the  purpose  of  stopping  comp< 
rerincing  the  supply  of  rope. 

Tiie  closing  of  the  factory  for  these  years  for  this  pnrpt 
opposition  to  the  declared  object  of  Article  207.  The  pre 
machinery  were  not  employed  for  the  purpose  for  which  th 
tion  was  granted. 

It  is  liable  for  taxation  during  these  years,  as  it  then  £ 
the  business  of  manufacturing  rope, 

The  prescription  of  five  years  is  pleaded  against  the  taxe 
years  for  the  taxes  due  the  State*  No  ijatemiption  of  pr 
is  shown.     The  plea  must  therefore  prevail.     Sec*  34,  Act  t 

Judgment  affirmed. 


No.  10,596. 
Simon  Heknsheim  ve.  Thb  Atlas  Steam  Cordage  Co 

APPEAL  from  the  Civil  District  Gourt  for  the  Parish  of  ( 
Voorhies^  J. 


Eagne^  Denier  e  <fr  Bayne  for  Plain  tiff  and  Appellants 
Same  Counsel  for  Defendant  as  in  the  preceding  case. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  issues  iovoived  in  this  case  are  iden 
those  in  Waterbury  &  Co.  vs-  Atlas  Steam  Cordage  Oo, 

For  the  reasons  assigned  m  that  case  it  is  ordered,  adjt 
decreed  that  the  judgment  appealed  from  be  avoided  and 
and  it  is  now  ordered  and  decreed  that  the  rule  taken  by 
Tax  Collector  be  discharged,  and  the  rule  taken  against  tJ 
made  absolnte,  appellees  to  pay  costs  of  both  courts. 
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No,   10,650. 
State  of  Louisiai^a   vs.    Euzebe   alias   Chaeles  Chari-Eh. 

ruT  tbcTH  E^ n  «lltterent:t'  in  tUc  recUaiU  of  n  l*ill  ot  exception  buHiu^fJt  I  hi? 
[citient  mmle  hy  the  tHal  |urlge  and  tli<s  Btiitetueut  ot  conun**J,  tiie  formur  Is 
I'lfttMl  us  fMirret't, 

iiUim«  iiia<lft  Uf  tbo  party  !*bot,  Eiuiiit'i)[uti*ly  aft>*r  ilic  ishootlriH:,  arti  ii  part  id 
fiirtft  i>f  ibi!  fiisi'  mill  of  \he  evfiktu  inavpikrablv  from  the  lm jii)i\  nud  *ire  miI- 
ifliblt.'  tu  eviiii'tiets  us  purt  o!  tbe  r^^t  ptatfi'. 
re  inslinctlvo  wurdi*  rtiid  ftnt  won.ls  of  niirnitioti. 

nil  tjf  till'  UiHtrU't  Cinirt  dlil  mil  runitU-t  wMli  u  tf  iiu  t»f  tUci  i'liuH  nf  Apliunli* 
pn  tti*  ureu^^ci  wu^  cunvlHisd  (<uj  ii  clDiy  jjji^vloitt*  U>  thi*  titiu'  flJinl  trj  liokl  n 
III  of  tlijit  rnurt)  imtl  s*fnt*'»ire  VHU  pjiHhiMl  upon  hiin  »Lt  iluys*  aflf^rwunli  ill  Ji 
!«  irlieti  it  wiii^  iifit  provcti  ilisit  thjit  tlie  Court  of  ,Vpp*'al?t  wti*i  ntill  iri  m^s- 
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^EAL  from  the  Twenty- first  Dietriet  Court  lor  the  PaHsh  of 

St.  Martin.     Moutony  X 


Her  H,  Hogers^  Attorney  General,  for  the  Btat*,  Appellee, 


itard  Simon  for  Defendant  and  Appellant, 


g  opinion  of  the  court  was  delivered  by 

EAiTX,  J.     The  defendant  appeals  from  a  sentence  of  two  years' 

Konment  at  hard  labor.      He  is   charged  with  having  ehot  one 

Davis  with  intent  to  murder. 

Dnrtng  the  trial  he  objected  to  the  teBtlmony  of  three  witnesieB, 

e  groan d  that  it  was  hearsay. 

B  court  overruled  the  objection,   admitted  the  testimony  and 

that  it  was  part  of  the  rm  gestm. 

the  court's  ruling  a  bill  of  exception  wa«  reserved. 

the  recital  of  the  testimony  in  this  bill  there  is  disagreement 

een  the  court  and  counsel  about  the  facts. 

e  recitals  of  counsel  are  different  from  those  of  the  judge. 

e  latter,  under  the  decisions  of  thia  court,  will  be  accepted  as 

fCt.     Stat«  vs.  Young,  40  An.  483. 

e  trial  judge,  in  his  recital  in  the  bUl  of  exception,  Btates  i 

rhe  facte  relatad  occurred  on  the  spot  where  the  offence  was 

nitt«d ;  at  the   same   time  the   parties    (witness  and  accused) 

i  standing  from  each  other  a  distance  of  about  twenty  feet. 
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The  defendant  presented  a  motion  for  a  new  trial  and 
arrest  of  judgment. 

2.  In  the  former  he  alleges  that  the  term  of  court  at  wb 
tried  necessarily  lapsed,  owing  to  a  term  of  the  Court  o 
tlxed  by  law  for  the  fourth  Tuesday  of  April. 

The  acuused  was  found  guilty  prior  to  that  time. 
He  was  sentenced  after  that  date. 

He  also  sets  forth  that  he  was  not  allowed  suffleient  time 
his  defence. 

3.  In  the  motion  in  arrest  of  judgment  his  counael  allege 
special  jury  was  summoned  for  the  week  beginning  AprU  j 

That  the  case  was  set  for  trial  previous  to  that  time* 
It  was,  in  the  first  place,  set  to  be  tried  on  that  day. 
When  the  case  was  called  it  w^as  reassigned  for  trial  inst 
The  minutes  disclose  that  the  defendant  expressed  himae 
to  go  to  trial. 

1.  The  doctrine  of  re«  gestas  is  not  reduced  to  certain  rule 
Interval  of  time  between  the  moment  the  crime  was  comn 
the  declaration. 

If  it  is  in  certain  cases  it  has  no  bearing  on  the  case  at  bj 
trial  judge  states  in  the  bill  reserved  that  the  declaration 
at  the  same  time. 
The  facts  as  presented  leave  no  possible  ground  for  disci 
The  objections  were  overruled  and  the  testimony  admitt 
of  the  res  gesUe. 

2.  The  defendant  pleads  that  the  court's  term  came  to 
end  on  the  2l8t  of  April,  as  the  term  of  the  Court  of  Appea 
under  the  law,  for  the  22d  of  that  month  in  St.  Martin  pari 

On  the  21st,  when  the  case  was  called,  the  defendant 
himself  as  ready  far  trial. 

He  took  the  chances  of  an  acquittal,  but  instead,  he  w^ 
day  found  guilty. 

He  was  sentenced  on  the  28th  of  April. 

It  may  be  that  the  court  adjourned  from  the  twenty -f 
twenty -eighth  to  avoid  conflict  with  the  term  of  the  Court  o 
or  it  may  be  that  the  latter  did  not  hold  a  session  that  1 
evidence  was  introduced  about  court  terms.  The  re  cor 
show  when  the  term  of  the  District  Court  commenced,  n^ 
adjourned. 
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m  no  ground  to  conclude  that  its  berma  were  fixed  to  con- 

the  temis  of  the  Court  of  Appeals^ 

e  notice  of  the  fact  that  the  Oonrt  of  Appeals  holds  a  term 

ing  at  the  time  mentioned,  but  we  will  not  presume  that  It 

saion  the  day  on  which  the  accoaed  waa  sentenced, 

B  no  reiiBon  wh3'  a  District  Court  can  not  adjourn  to  a  day 

Qt  to  the  term  of  an  intervening  Court  of  Appeals, 

ijtjetion  has   already  been  decided.      State  vs.   Boyd,   38 

complaint  urged  with  reference  to  the  haat^  ^hown  in  the 
UQ  merit,  for  it  Ib  disclosed  b}'  the  minutes  that  the  "  State 
ircused  eignified  that  they  were  ready  to  go  to  trial.*' 
nul^s  of  a  court  are  evidence  of  the  highest  raulc^  and  are 
6  of  the  facts  mentioned. 

ection  with  reference  to  any  undue  haste  of  the  trial  was 
i  before  conviction. 
&nt  affirmed. 


No.  10,487. 
[ZB^»  Bank  of  Loitisiana  vs.  Hbney  M.  Hvams  et  als. 

fHwmlvr  ih*i  Act  of  CfmisrcBs  ot  July  IT,  }Wi2,  tt>  fotuk'uiu  und  coTit)yM:iiici 

\M  to  dW4^U  In  tku  t*i>ntlst:iit**i?.     Xntbiri^  hityaatl  the  lif*^  e^tuU'  irr  cii^u- 

lAAird  to  the  ailjiidfcutcu. 

i>t  a  iiiOrCj^ajjA^  crcdltur  of  tUf  conIMi'ult*(*  whu  litttomt*?*  the  adjuditiiieif 

rs  tJir  price,  f^  ti*>t  tlit'i-oby  extiniriiiHliHl  by  otmfiiBioii. 

lut  wUiuU  wi\s  lhn»  ttcqtilrcil  by  aueli  ert^ditor,  Uih's  not  tninafpr  th*^Jise  nv 

jwivr'PHlilp*  tmt  tMily  tin*  life  cifstati'  or  QstifruH,  wlileli  duti*rtiiiti(?H  uttht; 

I  llu?  t'Onllsc'iUfL%  wh(*u  the  t*^v  ink-i»irfi  to  Hit!  heirs, 

fniiori  of  the  eemtt»f:iti^e  In  an  ttcL  piirp^irtttiK  to  dtsjioMt^  nf  the  fi^e  ^ntl 

IU%  afid  |i|^  ratJitcatiuzi  thereof »  produee  no  legiil  cfCoct, 

i  lUtf  cotiUseHtise  eiiula  not  ilu  dlrL^otlf  beeonkl  ntit  acR-DuipHsh  IndJ 

r  miltnl  owiicrjitiip  coiitfimed  in  iHiHp  noiwdhsiiuHilng  eondonimitlon 

fudScnitioti,  wilLioRt  any  power  on  his  part  to  control  or  dispoi9E}  tit  the 

1  ii.Eiy  tiirinnt7r,  or  to  any  c'xti^Dt  whatoTur^    Stook  contribtitloAs  arts  pn^« 

lie  by  tan  yeitrs* 

an  doefi  not  ruti  iifCufnBt  a  debt  sef»r»Hl  by  u  pledg*"  hh  Iujih  tts  the  creditor 

siM*aatoiiof  the  plBdK*%    UetootioQ  of  It  lt»  tt- conatmii  recog^nitloa  of  the 

id  rend  nei  tit  lot*  of  iireacHptlon,  which  preyontB  preacHptlan  from  be- 

gto  run* 

rhurttir  the  Citizens  Hank  Is  entitled  to  proeecd  ui^afuat  the  lielr^  of  ii 

loUler  for  the  aattafajotion  of  its  claimsi  secured  by  mortgiig[0  and  pledge,, 

forefitiieui  of  the  BUmv  by  tsteixun;  and  e^k-  of  the  property,  ^Ithont  r«- 
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currinjf  to  the  hypothecary  action.  It  can  not,  however,  rec< 
jiui^nient  where  they  have  accepted  under  benefit  of  Inventor 
of  their  author. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  < 
Voorhi€8y  J, 


Henry  C.  Miller  for  Plaintiff  and  Appellant: 

A  eonrtseation  decn-e  and  sale  under  the  Act  of  Congrres»s  of  17th  J 
tisJcale  the  life  estate  of  certain  offenders,  does    not  disturb 
on  the  property.    Act  of  Congress,  12th  Statutes  at  large,  p.  589; 
18  Wall.  177;  Matter  of  Maeuanl,  20  Wall.  114;  Avegno  vs.  Sehni 
An.  :»85. 

II««nce  the  purchase  by  the  Citizens  Bank  at  such  confiscation 
estate  of  its  debtor,  even  though  the  bank  afterward  undertook 
erty  under  the  ern>neous  impression  that  the  bank  acquired  tith 
by  the  confiscation  sale,  did  not  in  the  least  disturb  or  affect 
anil  stock  debts  and  mortgage  securing  tbeui. 


Charles  Carroll  for  Defendants  and  Appellees: 

The  Citizens  Bank  having  bought  the  stock  of  H.  M.  Hyams  a 

obligations  to  pay  instalments  thereon — at  a  sale  of  such  strx'k 

Yoked  by  the  bank — such  purchase  extinguished  by  confusion 

of  ilyams  on  the  stock. 

The  Citizens  Hank  having,  as  owner  xind  with  the  consent  of  H 

the  stock  once  belonging  to  the  latter  to  Isaac  S.  Hyams,  t: 

mortgage  of  the  latter,  thereby  released  II.  M.  Hyams  from  h 

the  premises. 

The  Citizens   Bank  having  no  mortgage  on  the  prt>perty  hen 

nv»t  seize  or  sell  the  same. 

IMaintiflTs  action  is  a  personal  one,  and  is  barred  by  the   pn* 

years. 


}V.  S.  Benetiict  on  the  same  side : 

The  pun'hase  by  a  mortgagv  creilitor  of  the  mortaagtHl  prt>pe 

the  mortgage. 

Such  pun-hitse.  a  subsetjuent  sale  to  a  third  person,  then  a  rt* p 

pnH'css.  crt- ates  it»*/M*it»i»,  and  no  right  is  h-ft   to  the  vemlor  s 

action. 

Personal  actions  only  exist  for  ten  Vfars,  and  in  thiscas**su 

soribeA.1. 


The  opinion  of  the  court  was  delivered  by 
Bekmvdkz,  C.  J.     This  is  an  action  to  recover  certair 
tributions  due  on  stock,  and  the  balance  of  a  loan ;  the  f< 
by  mortage,  the  latter  by  a  pledge  of  the  shares. 
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s  bronght  against  the  heirs  of  Henry  M.  Hyami,  who  are  in 
ssion. 

sir  defence  is,  that  the  claim  is  extingiiiebed  by  confiifiion  and 
ription,  and  that  no  personal  judgment  can  be  rendered  a^inet 
,  as  they  are  beneficiary  heirs  only, 

5  District  Court  no n*  suited  the  plaintiff  with  a  reserve  of  right 
exceed  in  a  different  form, 

>tn  the  judgment  they  rendered  the  l>ank  appeals, 
3  record  shows  that^  in  1860  ^  Henry  M.  Hyaraa  became  a  stock 
r  of  292  oiiginal  or  272  reduced  shares  of  |100  eaeh  of  the 
tuB  Bank^  representing  nominally  $27,2O0»  to  be  paid  for  aB  pi-o- 
l  for  by  the  charter  j  and,  that  he  obtained  from  the  bank  in  the 
of  hift  vendor  a  loan  of  $7984,  for  which  he  issued  his  note  pay- 
iccording  to  the  provisions  of  the  charter,  securing  it  by  a  pledge 
I  shares,  the  payment  of  which  had  been  guaranteed  by  a  special 
^age,  with  stringent  clause s,  on  certain  real  estate. 
1865,  under  the  Act  of  Congress  of  July  17,  1862,  proceedings 
instituted  against  Hyamg,  for  the  confiscation  of  the  property. 
e  hank  intervened,  asserted  its  claims,  and  a  judgment  of  con- 
lation  only  being  rendered,  all  the  rights,  title  and  Interest  which 
QB  had  in  and  to  the  property,  thnt  could  be  seized ,  sold  and 
tted,  under  the  act,  were  offered  at  public  auction  by  the  Mar- 
md  adjudicated  to  the  bank,  which,  after  paying  the  charges, 
ed  the  residue  to  its  claim. 

bsequently,  in  1866 ,  under  the  impression  that  it  had  acquired 
ibsolute  ownership,  the/ee  and  the  right  of  enjoyment,  the  bank 
uted  an  act  of  sale  of  the  same  to  Isaac  S.  Hyaras,  on  certain 
s,  Henry  M,  Hyame  intervening  and  ratifying  what  was  sought 
!  done. 

ter,  in  1876,  the  vendee  failing  to  respond  to  his  engagements, 
r  the  act,  the  bank  brought  suit  against  him,  had  the  property 
the  shares  seized  and  advertised  for  sale  and  became  the  adju- 
re* 

Tther  on,  Henry  M.  Hyams  having  departed  this  Jife,  his  heirs 
ghtsnit,  in  1886,  before  the  United  States  Circuit  Court  to  be 
ixed  the  owners  of  the  property  and  shares,  and  judgment  was 
ered  thus  recognizing  them,  with  a  reserve  of  the  rights  of  the 
ix  however, 
nally,   contributions   having   been  called   by  the   bank  on   the 
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shares  and  payment  having  been  demanded  of  the  amount 
loan  and  no  paj'ment  being  made,  the  bank  brought, 
present  suit,  to  enforce  her  rights. 

The  defences  set  up  by  the  heirs  are  not  well  founded, 
of  the  bank  are  extinguished  nei7/ier  by  confusion  nor  by  p 
unless  partially. 

1.  The  ownership  of  the  property  and  stock  never  was 
the  bank. 

The  fee  never  was  divested  from  the  confiscatee.     It  c 
reside   in    him,  without   any   right   of   control,    vtendi, 
(tbutendi,  notwithstanding  the  condemnation  and  confis< 
his  death,  when  it  passed  by  inheritance  to  his  heii"«.     I 


::;..  n  .  ;j  18  Wall.  117;   Marmard's  case,  20  Wall.  114;  Bosworth's 


S.,  p.  92. 

Wliile  providing  for  the  confiscation  of  the  property,  th 
not  leave  in  the  owner  an  interest  susceptible  of  beii 


l*i»  %  ""  with  tlie  proceeds  of  which  he  could  continue  in  his  resia 

lit!  8  ...w  •:  Borland *s  case,  4  Mason  174. 

1***  *""  It  is  only  upon  the  theory  that  the  fee  is  not  divested,  t 

{■'jJ''*;J",  creditors  are  permitted  to  enforce  their  claims  contradi 

"*  £       ti  the  debtor  or  his  representative,  and  that  it  passes  by  inl 

«••  •*•"■' 

*^j(JirAi*  the  heirs. 

^Sl  ..J^  That  w^hich  was  condemned  and  passed  to  the  bank  ^ 

»  *  estate  of  the  confiscatee. 

The  sale  of  the  ownership  of  the  property  and  of  the  i 
bank  to  Hyams,  Jr.,  w^as  an  empty  and  idle  ceremony, 
had  no  title  to  the  naked  ownership,  the  sale  w^as  that  c 
property,  and  so  a  nullity.  R.  C.  C.  2542.  That  whic 
conveyed  was  the  life  estate  or  usufruct  which  it  ha 
nothing  more. 

The  intervention  of  H.  M.  Hyams  in  tlie  act,  and  his  rs 
what  was  thereby  proposed  to  be  done,  had  no  legal 
effect. 

Although  it  be  true  that  the  fee  was  not  divested  from  H 
by  the  confiscation,  it  is  no  less  so  that  he  had  no  right  1 
control  it  or  dispose  of  the  same  in  any  manner,  direc 
rectly.  So  that,  what  he  then  did,  or  nothing,  amou 
same.     The  fee  continued  to  dwell  in  him  until  he  died. 
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Bosworth,  1S3  U.  S,,  p.  92;  Avegno  vs.  Schmitltj  113  LT.  S. 
^;  Shields  vs.  ShiCf,  124  U,  S.,  p.  S52. 

1  the  bunk  sued  Hyams,  Jr,^  ancl  became  the  adjadicatee  at 
r,  what  pttSBod  to  it  was  that  which  it  had  p rev! ausly  conveyed 
and  which  it  had  acquired  at  the  condem nation  wale,  the  life 
)r  usufruct. 

ly,  at  the  death  of  H.  M.  HyamBj  the  life  estate  having  dettr- 
and  the  fee  which  was  in  him  having  passed  to  his  heir«  from 
ese  became  the  owners  of  the  property  and  shares^  sucii  as 
ae  Btood,  earn  oner*.  So  that  it  is  apparent  that  the  bank 
aving  united  the  qualities  of  creditor  and  debtor^  its  clnJmB 
>t  extinguished  by  confusion.  R.  C*  C  2217. 
le  defence  of  prescription  can  not  avail,  in  every  respect* 
ftnck  contrihntioue  conid  not  be  prescribed  against  until  the 
id  been  called. 

?  waa  one  for  $584  called  for  In  December,  1873.     All  the 
ft^ere  called  for  in  December,  iSTG^  and  snbseqnentlyj  within 
j^ears  preceding  the  instituUon  of  this  suit,  in  July,  1886, 
all  for  the  eoutribution  of  §584  is  prcscripUble,  and  wm  barred 
pi-eaeripiion  of  ten  years,  at  the  bringing  of  the  action.     This 
i  the  atnotmt  claimed  to  $2688.     R.  C.  C.  3544. 
jOBseesion  of  the  pledge  was  a  constant  recognition  of   the 
hich  prevented  prescription  from  even  beginning  to  rUrtp 
lot  the  contract^  or  act  of  pledge,  that  interrupts  prescription; 
t  the  dvtenlion  of  the  thing  pledged.      Buch  possesmon  is  a 
t  r«^rinnclation  of  preBcription,   gybty  instant   that  it  begina 
Marcade  7,  205;  Troplong  ITescr.  65,  75,  254,  534,  S18,  028; 
128;22Ai>.    107,   117;   23  An,  293;   10  Otto  450;  Conger  vs. 
leans,  32  An.  1253* 

r  the  terras  of  Section  24  of  the  charter  of  the  bank,  and 
ider  the  general  law,  the  bank  had  a  right  to  press  and  en- 
I©  claims  herein  set  op  against  the  heirs,  vin  ordtiiaria,  even 
tvere  third  persons.  The  charter  formed  part  of  the  contract, 
!gh  it  had  been  incorporated  into  it.  Under  its  provisions, 
k  eould  pursue  the  property ,  regardless  of  any  alienation,  in 
da  of  any  possessor  holding  by  any  title,  just  as  it  could  have 
td  it  possessed  against  the  original  mortglgor  and  debtor.  .4 
had  it  such  right,  wlien  the  property  was  in  the  hands  of 
m  of  such  debtor,  without  being  subjected  to  pursue  the  forms 
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and  endure  the  delay  of  a  hypothecary'  action,  to  which 
gated  by  the  lower  court. 

The  bank  however  can  not  hold  the  defendants  liable  i 

tional,  but  as  beneficiary  heirs  only.     As  such  they  are  n< 

;,  ble  beyond  the  assets  of  their  author.     C.  P.  734;   R.  C 

[*  R.  500;   7  An.  319;  25  An.  628;  33  An.  1444;  34  An.  998; 

The  child  is  prohibited  from  taking  the  father's  proper 

pays  the  father's  debts.     31  An.  450;  34  An.  117. 

The  amount  of  contributions  due  is  $2588,  with  interest 

'[^,\  .  u  the  stock  note  reduced  by  credits  is  $5600,  with  interest. 

[)ii!  *  *  The  stock  is  secured  by  mortgage  on  the  property  desc 

.!#.  •^•t  •  **  petition  and  the  stock  note  is  secured  by  the  pledge  of  th 

•^Ni  -1  .  the  mortgage  guaranteeing  the  shares. 

.«!''  *'*  "  It  is,  therefore,  ordered  and  decreed  that  the  judgmei 

,^mr  %<■*  *  from  be  reversed  and  that  there  now  be  judgment  in  f; 

'*.,  •  *•  plaintiff,  the  Citizen«  Bank,  and  against  the  defendants  as 

ft,*i  »  *-**  heirs  of  Henry  M.  Hyams  and  without  liability  beyond  tl 

*]|  i^**"^  *  his  succession,  to- wit: 

"**  \*>  •*  Clarence  D.  Spriggs,  Mrs.  Bettie  M.  Hyams,  wife  of  And 

^^^^  ler,  Josiah  Chambers,  tutor  of  Daisy  Hyams,  Emma  Hyai 

K*i  m*  ■*'  '  Hyams,  represented  herein  by  her  tutor  and  curator  ad 

1  ,  4  -.  y  Rutland,  executor  of  Henry  M.  Hyams,  Jr.,  and  tutor  o 

^,  !•.  ♦'  children,  Laura  R.,  Judith  L.   Rutland,   Nellie  C,   Augr 

^t\  "f ''  .*^  Edith  C.  Hyams,  and 

^?  ••*!.,  It  is  ordered  and  decreed  that  the  Citizens  Bank  is 

"        •  "•  seize  and  sell  the  property  described  in  its  petition  and  ii 

mortgage  of  Henry  M.  Hyams  to  the  Citizens  Bank  of  < 
October,  1860,  passed  before  Felix  Grima,  and  to  seize  i 
the  277  shares  of  the  capital  stock  of  the  said  bank,  owi 
Henry  M.  Hyams,  to  pay  and  satisfy  the  loan  debt,  contr; 
late  Henry  M.  Hyams,  Sr.,  to-wit:  $5600,  with  10  per  c< 
from  July  1,  1886,  and  to  pay  and  satisfy  also  the  stock 
the  bank  of  $2588,  with  8  per  cent,  interest  upon  $156  tl 
the  1st  of  December,  1876,  and  on  $156  thereof  from  the 
cember,  1877,  and  on  $584  thereof  from  the  1st  of  Dece 
and  on  $584  thereof  from  the  1st  of  December,  1882,  a 
thereof  from  the  Ist  of  December,  1883,  and  on  $544  tl 
the  1st  of  December,  1884,  and  on  $584  thereof  from 
December,    1885,    and   costs,    and   the    said   mortgage 
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kf  to  secure  the  payment  of  said  debts,  \b  hereby  reco^i?ed 
reed  to  exist  upon  the  aforesaid  mortgaged  property  described 
etition  and  in  the  act  of  mortgage  aforeaaid,  and  the  privilege 
id  shares  of  stock,  to  secure  payment  of  said  debts,  is  aUo 
ted  and  decreed  to  exist  upon  said  stock,  and  the  mortgage 
d  by  said  act  to  secure  the  stock  debt  of  the  bank  of  ^26,028 
f  but  liable  to  be  called  for  under  the  charter  of  the  bank  and 
i  relative  thereto,  is  hereby  recognised  and  decreed  to  enmt 
e  aforesaid  property,  is  to  be  assumed  by  the  purchaser  of  the 
ft  and  to  subsist  thereon  until  final  payment* 
urther  ordered  that  the  plaintiff  and  appellant  recover  cost 
courts. 
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No,  10,536. 

^iRg.  Claba  C.  Godwin  vs.  Fredeeice:  Neustadtl, 

utbrdlir  at't  itiakud  full  pmol  lirtwi^«fn  tlit-  ptirtU'ti  tlnjretn,  unti  In  «bi*em';i* 
od,  **rnir,  vioti'iict*  or  <»tlier  in  jitter  afrcHIn^  tlj<'  tonseut,  thu  parties  tti 
4cta  eao  onl^  ii^^tiil  tlii-ir  Vf^rity  Jind  ruality  in  two  iiio(J(i»,  tIk^  1.  By  ii 
IT  Irtter,  2.  fty  tht*  un^wtTfe  ttf  til**  iidvci-sury  to  Inti'rroKJiitorU's  on  fact^ 
rt  Ic^le^. 

ihe  plaintlfT,  hitvln^  no  cotinter  Itttt^r,  prot^t^iLMls  iniimiit^  to  prf>Ue  tht*  eon  - 
fv  nt  ttic  dtittmUunt  by  evoking  bin  unawtrs  to  inU'rroK3itori««,  etuch 
«t«fltiiiid  as  |>art  of  ihe  pknidtHf^a.  tind  if  tlii«y  arc  dostriK'tlvt+of  pluintlf!'*i 
i«  iin  »*itJt*ptJtjn  of  tioojtuau  of  iii'tlOH  wIJI  llu* 

;li  ,in#Wi*rfi  Ur  Ititt'rmgatoffre  nn  fnet**  uud  iirlleleM  inHy  K<*»*tiriilly  bv  fou- 
tifd;  vft*  whuij  t'T4»ki'd  In  sudIi  ti  case  as*  «  Hubstlmtv  fur  »i  foanti'r  U>tl«r. 
ivv  wUiit  cnuM  otberwls^e  Uu  provud  by  ncitbinfir  but  a  countt*^  letter, 
iij»Wf»>i  crATi  not  bi"  eontrktdlctod  by  iLiiythlug  but  a  OMUTUtrr  l4»tter. 
iH,  hnvitv}^  HO  eriuittur  lettar,  m  boituft  to  Mtand  o^thcr  on  tin'  nuthcntlo  ai't 
ilufeneliuit'9  an^wt^re,  and  oitlitT  of  tliPBc  b<?in|r  dciBtructlvu  of  biT 
I),  If  Is  to  tJiL*  intercHt  of  both  piirtk's  that  the  Ittigatbm  should  bi:'trrini- 
(II  oueo  without  Tlsn'li'siit  vt>»^  und  d^lujH. 
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.\L  from  the  Civil  District  Court  for  the  Pariah  of  Orleans* 


^  Fitch  for  Plaintiff  and  Appellant : 

Ik'^HtlciO  tbui  a  4'ertHiu  jH^rson  In  the  univiiiisal  k'Katff  of  emu  d€ceiiscd, 
■i^  ttUli  It  Ihe  rliifht  to  provt* tbr  fiu-t  by  th**  n^'ord  of  tlif'  »iM'^"i'3«Ion  ofsakl 
i*i*d. 


i: 


m 


736 


SUPREME  COURT  OF  LOUISIANA. 


Mrs.  Gfxlwin  ts.  Xeustadtl. 


Where  a  wife  by  a  JudgmeDt  cf  court  is  put  in  poi^session 
«'.ftate  as  liis  univen*al  legatee  under  tlie  conditions  stated  i 
te«tament,  and  %rhen  .naid  testament  contain!^  a  statement  of 
ties,  and  a  certain  i>erson  claims  to  be  a  creditor  of  the  test 
ackuowl*  fl^(>d  in  the  statement  of  liabilities  in  the  will,  ai 
a<-fept«<i  the  siuce>-ion,  on  the  faith  of  a  correct  representii 
liabilitii-f  in  the  will,  slu*  can  ai»andon  the  pro])erty  of  the 
sai<!  cn'ditor.  -ind  be  nlit-vid  from  the  personal  liability  atta 
tional  h»irs  luid  nnivrr-al  l.'iratees. 

A  couvi'vane*' of  real  estate  to  prr)t«-ct  pioprrty  from  the  ve 
f)ne  judicially  decl-.in-d  not  t«)  be  a  cieditor  is  not  iinmoni 
piib!i<- policy.  Hakerv*;.  Mciltiire,  M  An.  •>-***;  Aubic  vs.  (Jill, 
K.vr.  vs.  Lopez.  ^iMart.  14>;  40  An.  '>.•.«). 

A  suit  in  disaHlrmance  i»f  an  illegal  contract   will  be  cntcTtui 
Thus,  where  an   illeyral  afrreement   is  still  executory — not  ca 
may  repudiat*' it  and  demand  that  the  condition  of   thin<;s 
was  before  the  agreement.    >prinj?  Co.'vs.   KiKJWlton,  l'l.'>  V. 
ties  therein  <ited  ;  nenJMmiii  on  Sales,  >ee.  '>t>.\  a. 


Horace  E.    Upton  and  R.  H,  Lea  for  Defendant  an 

Courts  of  justice  will  not  aid  parties  to  enforce  or  ndit've  the 
of  contracts  made  in  violation  of  law.  No  action  can  be  mail 
tracts  made  in  violation  t)f  law.  12  An.  I5."»,  KWi;  lo  An.  TO. 
They  who  couh-  into  court  with  unclean  hands  ou;^ht  to  be  to 
Juni,  the  temple  of  justice  of  your  country  is  the  house  of  Go< 
made  a  <lcn  of  thieves.  Hood  vs.  Frellsen,  :n  An.  5SI ;  llernard 
69,  70. 

The  law  »^ives  no  action  to  enforce  a  contract  without  a  ca 
and  immoral  cause,  whoever  may  demand  it,  unless  in  cas 
holders  of  the  evidences  of  such  contracts  in  a  comnu'rclal 
farraby,  17  La.  IIH. 

.\  simulation  not  frauduh'Utcan  not  be  pnned  by  parol,  as 
ties,  and  if  frauduh>nt  as  to  both  parties,  the  law  ;^ives  no  acti< 
contracts.    11)  La.  i^X 

A  vendor  without  a  <-ounter  letter  can  not  set  up  his  <»wn  fnn 
to  annul  the  sale,  nor  can  his  heirs,  who  have  no  jjreatcr  rlj 
allege  Injury  to  themsclv«'s,  or  those  they  represent,  can  al 
court  of  justice.  Cross  on  Pleadings,  p.  84 ;  «:>].  524  ;  9  R.  280;  ♦. 
A  party  can  not  vary  or  destroy  his  voluntary  written  ag; 
than  written  evidence,  which  intdudes  ai#w('i-s  to  Interrogat 
articles.  12  An.  739 ;  5  An.  315 ;  22  An.  :«2 ;  11  .Vn.  113 ;  17  An.  2. 
The  unbending  Jurisprudence  of  this  State  does  not  alFow  a  pj 
stroy  his  own  voluntary  declarations  or  written  agreera< 
short  of  written  evidence.  Cary  vs.  Richardson,  35  An.  505; . 
ham,  40  An.  3;«. 

There  Is  no  rule  of  evidence  better  known  and  settled  in 
than  this— that  the  fact  of  simulation  admits  of  no  other] 
parties  to  a  contract,  or  their  representatives,  than  a  count 
thing  eijuivalent  thereto.  2  N.  S.  14 ;  6  N.  S.  206;  8  N.  S.  448;  3  ] 
2256;  Merlin,  Verbo  Simulation  ;  Duranton,  Vol.  i;^,  pp.  338,  X1&] 
233;  3  Rob.  452,  453. 
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rrdira^torl^A  om  fauts  ana  artioJeH  mny  be  i^ropounded  to  tbe  Tot>di»i»»  t»ut  tjta 
rers,  Uficontradlctecl  by  writton  r.viden<'e,  siliowmg  tbc  ri?a)1ly  of  Ihu  Iratti- 
»ii  will  conclude  tli*j  vt«nd*jr    :srj  An.  10^2. 

*  U>  iutcrroifntarie^  prfjpmiiided  t0  proTc  a  traiisft-r  iti  rtnl  oatuli*  omi  nol 
mtwidtctcd  liy  pi* ml.    m  Uu  '.'33,  ell»;  10  An.  7u?p,  TiJfi. 


Opinion  of  th©  court  was  delivered  by 

S"ER,  J*  The  plaint]  fT  sues  to  recover  title  to  t'ertain  i  mm  ova- 
TopeHy  which  had  beeti  conveyed  by  her  by  an  authentic  act 
to  defendant^  on  the  ground  that  said  Bale  was  a  simulation, 
ed  for  th©  purpose  of  protecting  the  property  from  seizure 
a  judgment  which  might  be  rendered  against  her  in  a  suit  then 

raud,  error,  violence  or  other  matter  a  fleeting  the  validity  of 
ff'a  ctfTisent  to  the  authentic  act  of  sale  is  alleged;  nor  does 
stend  that  she  haSj  or  that  there  exifits,  or  ever  existed,  aoj 
r letter* 

itifT  attached  to  her  petition  interrogatories  on  fact»  and 
B  addressed  to  defendant  and  deaigned  to  probe  his  conacience 
lie  truth  of  the  facts  alleged.  Defendant  annwered,  setting  up 
irely  different  state  of  facts  from  that  propounded  by  plaintiff, 
ig  the  simulation  of  the  transfer  and  averring  that  it  was  a 
^ns  act  ion,  intended  to  secure  the  legitime  ot  defendant's  wife 
fed  heir  of  her  father  and  with  the  understanding  that  he^  de- 
It,  was  ultimately  either  to  convey  the  property  to  his  said 
r  to  sell  it  and  devote  the  proceeds  to  her  benefit, 
r  the  filing  of  these  answers^  defendant  filed  three  exceptiona, 
rst  r  that  the  petition  discloses  no  legal  cause  of  action ;  second, 
le  action  can  not  be  maintained  because  based  on  cansidera- 
HegaJ,  immoral  and  contrary  to  public  policy  j  third,  that  the 
seeks  to  enforce  an  obligation  founded  on  a  false  or  unlawful 


r  trial  of  these  exceptions,  the  judge  a  qtio  rendered  judgment 
Lining  the  exception  of  "  no  cause  of  action/^  from  which  thi>* 
[  ia  taken. 

ongh  the  judgment  on  its  face  pnrportrt  to  maintain  only  the 
f  the  exceptions  above  stated,  it  is  treated  here  as  maintain- 
of  the  exceptions,  and  counsel  on  both  sides  devote  their  dis- 
a  mainly  to  the  question  whether  or  not  plaintiff  should  be  sent 
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out  of  court,  because  the  cause  of  action  set  forth  in  her  pe 
closes  a  fraudulent  and  immoral  transaction,  the  purpose 
was  to  defeat  her  creditors,  and  subject  to  the  rule  that ' 
juBtice  wOl  not  aid  parties  to  enforce  or  relieve  them  from  1 
of  contracts  made  in  violation  of  law.'' 

Under  the  view  we  take  of  the  case,  we  do  not  find  it  ne 
deeide  this  question* 

The  plaintiff  makes  part  of  her  petition  the  authentic  a 
which  she  ^eeks  to  contradict  and  destroy. 

The  Code  declares  that  **  the  authentic  act  is  full  pro 
agreement  contained  in  it  against  the  contracting  parties 
heir 8  or  assigns ^  unlesp^  it  be  declared  and  proved  a  forgery 
C.  2236. 

It  is  horn -book  law  in  our  jurisprudence  that  the  verity  i 
of  authentic  sales  can  he  assailed  by  the  parties  thereto  oi 
waya,  vis:  iirst,  by  meatiB  of  a  counter -letter;  second,  t 
swere  of  the  other  par(:>'  to  interrogatories  on  facts  anc 
Forest  vs.  Shores,  11  iia,  418;  Hewlett  vs.  HendersoOj  9 
Succession  of  Thomas,  12  Rob.  216;  Sem^irre  vs.  Semere,  1( 
TesHon  vs.  Guzman,  27  An.  266;  Newman  vs.  Shelley,  36 
Oo^ier  vs.  Ragan,  H8  An,  154.  See  also  Rawle  vs.  Fanne 
S.  200;  Mnignan  vs.  Gleines,  4  La.  1;  Badon  vs.  Badon, 
Brousseau  vs.  Indriqne,  Id.,  351;  Liantand  vs.  Baptrste,  3 
Bank  vs.  Tucker.  «  Hob,  443;  Macarthy  vs.  Bank^  8  1 
Marariy  vs.  Gasquet,  11  Hob.  270;  Dabadie  vs.  Poydras,  I 
fJaiitier  vs.  Briault.  4  An,  487. 

The  same  auLhoritieB  whow  that  the  answers  of  a  party 
rogatories  stand  in  Jieu  and  as  the  equivalent  of  a  eoun 
and  are  received  on  the  same  principle.  See  partieularlySi 
10  An.  704,  and  0  Hob.   379. 

Hueh  answers^  when  made,  stand  as  part  of  the  pleading 
enMes  ktftt  quoted, } 

Although  answei-s  to  interrogatories  on  facts  and  articlei 
erally  subject  to  contradiction,  yet  when  they  are  reBorted 
purpose  of  supplying  the  place  of  a  counter  letter,  and  to  i 
which  nothing  eke  hut  a  counter  letter  could  make,  the 
dently  not  subject  to  conti'adiction  otherwise,  at  least  than  bi 
letter.     This   principle    is   substantially   announced    in    Si 


♦<fH 
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?re,  lU  An.  704,  and  is  an  evident  corollary  of  the  reasoijg  o(i 
h  Boeh  answers  iire  ad  mi  tied. 

w  in  the  case  at  bar,  it  i»  conceded  that  there  exiet^  no 
tar  letter.  Plaintiff,  t-o  supply  itHabBenee,  appealed  to  the  eon- 
ce  of  her  adversary,  and  his  answers  stood  in  the  record  as  part 
p  pleadingf*  at  the  time  when  the  exception  of  no  cause  of  aotioii 
lied.  The  case  staruls  precisely  as  if  plaintiff  had  attached  to 
petition  a  counter  letter  to  the  same  effect  a»  the  answers  of  de- 
int. 

is  obvious  that  if  the  latter  had  been  the  case,  the  exception  of 
use  of  action  would  have  been  good,  because  the  counter  letter 
leged  would  have  been  totally  inconsistent  with  the  relief  sought 
?  ftctiofi  and  destructive  of  it. 

the  answers  of  defendant  evoked  by  her,  and  standing  as  part 
t  pleadiTigH,  muHt  be  given  the  same  effect.  They  destroy  her 
*  of  action  and  throw  her  out  of  court.  It  is  for  the  interest  of 
tiif  that  the  litigation,  in  its  present  shape,  should  be  terminated, 
it  can  have  but  one  result.  Unless  plaintiff  has  a  counter 
*,  which  is  not  pretended,  she  must  stand  either  on  the  anthentic 
r  on  the  answers  of  defendant,  and  either  of  thera  is  fatal  to  her 

d  plain  tiff,  in  her  petition,  eimply  propounded  the  simulatiou  of 
mhentic  act  without  declaring  on  any  counter  letter,  and  without 
[ding  to  the  conscience  of  her  adversary,  the  exception  here  raised 
i  have  found  its  place  under  objections  to  testimony.  But  when 
>laintifT  declares  on  a  counter  letter,  or  when,  as  in  this  case, 
jg  none,  she  resorts  to  interrogatories  to  defendant,  the  answers 
hicli  are  given,  the  counter  letter  or  the  answers  form  then 
of  the  pleadings,  and  if  they  are  destructive  of  the  cause  of 
[1,  an  exception  to  that  effect  properly  lies  in.  limine. 
lament  afRrmed. 


No.  10,4T8- 
Amelia  M.  Putnam  et  al.  vs.  New  Yobk  Lifb  iN^UBANoa 
Vjmpanyj  Coksolidated  with  Mrs.  Mary  S.  Putkam  vs.  N»w 

fORK  Life  Insurance  Company. 

kfi^  inttiirtmcf]  polity  in  which  a  miirrlii'd  wuniarn  lsuudiciIuh  hmmtic'mry  w&Ati% 
iOtnp lute  title  in  h<'r  uu  sopimitu,  pLirupiicrnul  propL-rty,  wtiich  can  not  he 
dl^cd  pi»  sutnirity  for  tin*  debto  c>f  hur  Uuii^ljbfciid  f»r  of  tlm  t-nuini unity. 
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^.  Same  can  not  be  converted  into  a  separate  property  of  the  husl 
community  a.9set  afterward  by  its  surrender  to  the  Insurer  by  tt 
the  issuance  to  the  latter  by  the  fomier  of  a  new  policy  in  whic 
different  beneficiary  is  named,  without  the  consent  of  the  forme] 
first  legally  obtained. 
3.  In  case  such  substituted  policy  is  only  Intended  as  a  security  1 
ejcisting  indebtedness  of  the  Insured  to  such  last-named  bencl 
recitals  of  this  policy  clearly  Indicate  that  it  was  issued  in  the  i 
viously  existing  one)  the  company  can  not  be  held  liable  thercft 
adjudged  liable  for  the  full  amount  of  the  surrendered  policy.  Ii 
bar  of  equitable  estoppel  does  not  apply  so  as  to  put  upon  the  ii 
^^      ^.^,  pany  a  dual  obligation. 

•);;;  #  -  a  PPEAL  from  the  Civil  District  Court   for  the  Parish 

^^n!  1  i*  '^      Voorhies,  J, 

•I'M.  ,  .  

'"'    '   ..  Henry  C.  Miller  for  Plaintiff  and  Appellee: 

A  policy  of  Insurance  on  the  life  of  the  husband.  Issued  in  favor  c 
not  be  surrendered  by  the  husband,  and  If  the  surrender  is,  no 
accepted  by  the  Insurance  company,  and  a  now  policy  l.saued, 
creditor  of  the  husband,  the  wife's  right  will  be  unaffected,  an 
will  be  liable  to  the  wife  on  the  death  of  the  husband,  the  same 
been  no  surrender.  Bliss  vs.  Life  Insurance  Co.,  Sec.  337.  p.  5f>4; 
M  N.  Y.  312;  71  X.  Y.  2r>l  ;  23  An.  465;  26  An.  32<>;  33  An.  322. 


lift  R. - 

•*'  If'    "*•  Tf.  *S.  Parkerson  on  the  same  side. 


Bucky  Dinkelspiel  &  Hart  and  T,  J.  Semme^  <&  Legendre 

ant  and  Appellant : 

Where  an  insurance  company,  at  the  rtHjuest  of  the  husband,  recalls 
on  his  life,  payable  to  his  wife,  and  issues  a  new  policy  in  place 
not  be  liable  to  the  beneficiary  named  in  the  second  policy  v 
ought  to  have  had  knowledge  of  the  existence  of  the  prior  poll( 
that  the  wife  of  the  insured  was  the  beneficiary.  Such  knowle 
of  the  beneficiary  prevents  him  from  Invoking  the  doctrine  of  ci 
the  company.  HIgelow  on  K.stoppel  (4th  ed.),  p.  608;  Herman 
1128,  Sec.  KKM;  02  N.  Y,  72;  ,S2  N.  Y.  604;  12  Abb.  I'r.  U.  S.  2««. 


On  Application  for  a  Rehearing.     • 

The  opinion  of  the  court  was  delivered  by 
Watkins,  J.     On  the  5th  day  of  January,    1852,  th 
issued  a  policy  of  insurance  on  the  life  of  James  M.  Putnj 
of  which  Mary  S.  Putnam,  his  wife,  was  named  as  benefl 
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certain  representation]*^  tbat  policy  was,  by  the  assured,  sur- 
1(3  to  the  company,  and  on  the  29th  of  January,  1808,  it  issued 
d  policy  of  exactly  tlie  same  teuor  as  the  former  one,  except 
?ct  to  the  name  of  the  beneficiary,  which  is  stated  in  the  latter 
mmett  Putnam,  brother  of  the  assured.  The  suit  of  Amelia 
lam  et  ah,  widow  and  heir^  of  Emmett  Putnam,  substituted 
iary,  ie  brought  on  the  policy  of  1868,  while  that  of  Mary  B* 

is  brought  on  the  policy  of  I8i52,  she  being  the  fturvlvingwife 
lesured,  aud  the  first  named  beneflcary. 
►nsent  the  two  caaes  were  consolidated  and  tried  together^ 

the  trial,  there  wa^  judg^meut  against  the  company,  and  iii 
f  Mrs,  Mary  S*  Putnam  in  one  case  and  in  favor  of  the  com- 
nd  against  Mrs.  Amelia  M.  Putnam  et  als,,  dismissing  their 
the  other,  two  eeparate  decrees  having  been  rendered.  From 
le  of  those  judg-ments,  the  losing  parties,  respectively^  have 
d, 

I. 

regard  to  Mary  S.   Putnam,  beneficiary  m  the  surrendered 

the  case  appears  to  be  as  foUowSj  vii  : 

^  her,  the  company^s  contract  was  complete  in  its  incipiency^ 
per  changed,  thereafter,  with  her  consent.  In  law,  this  policy 
to  hor  separate,  paraphernal  benefit,  though  not  separate  in 
ty  from  her  husband,  the  insured,  and  its  character  of  para- 
1  property  could  not  be  changed  to  that  of  separate  property 
losband  or  that  of  the  community  without  her  consent,  lawfully 
;d.  As  such,  it  could  not  be  placed  as  security  for  the  hus- 
debts*  To  this  effect  there  are  many  authorities.  Succession 
ler,  23  An,  455 ;  Succession  of  Herring,  26  An.  3*J6;  Succession 
k,  27  An,  269;  Succession  of  Bofenschein,  29  An.  714;  Pilcher 
Y.  life  Insurance  Co.,  33  An.  322. 

principle  obtains,  also,  in  the  State  of  Connecticut:  Firfe 
vs.  Life  Insurance  Company,  38  Conn*  294,  Also,  in  New 
Vide  Barry  vs,  Bruno,  71  N,  Y.  62;  Barry  vs.  Life  Insurance 
ny,  59  N,  Y.  587;  and  Dalton  vs.  WiJlner,  52  N.  Y,  312. 
be  premiuma  were  paid  on  this  policy  prior  to  the  29th  of  Jan- 
868,  by  James  M*  Putnam,  the  insured,  and  to  that  date  it  was 
I  fore©. 

tendency  of  the  proof  is  to  show  that,  in  1868  and  prtor  to  that 
ames  M.  Putnam  was  indebted  to  his  brother,  Emmett  Putnam ^ 


*  'If 


M 


^ 


M 
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1 
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in  the  sum  of  about  $2000,  and,  in  order  to  secure  its  pj 
policy  first  issued  and  just  described  was  surrendered  { 
issued  in  its  stead,  in  which  Emmett  P^itnam  is  named  a 
ficiarj'.  The  claim  and  contention  of  Mary  S.  Putnam  ar 
her,  the  policy  of  1852  was  unaffected  by  the  attempted 
of  a  new  one,  in  1868,  without  her  knowledge  or  consen 
«he  is  entitled  to  recover  of  the  insurer  the  full  amount 
without  regard  to  tlie  existence  or  non-existence  of  the 
poUcy. 

In  Pilcher  vs.  New  York  Life  Insurance  Company,  33 
same  question  arose  and  was  decided  in  favor  of  the  '^ 
beneficiary  named  in  the  surrendered  policy,  the  court  d 
as  to  her,  the  policy  substituted  was  not  a  new  one,   bi 
continuation  of  the  first  one. 

In  that  case  the  point  was  made  that,  after  the  surre 
old  and  the  issuance  of  the  new  policy,  payments  of  pre 
made  by  the  assigns  thereof,  and  for  that  reason  she  could 
the  whole  sum  insured. 

But  we  maintained  her  demand,  holding  that  it  matter 
she  herself  had  not  paid  the  premiums  after  the  subs 
taken  place,  because  *Mtwas  not  required  that  she  sh 
make  the  payments;  vitality  being  preserved  in  the  p 
favor  no  matter  by  whom  the  premiums  were  paid,  as  the 
on  a  policy  which,  as  to  her^  existed  in  her  favor.*' 

The  only  case  we  have  been  able  to  find,  which  is  oppc 
theory',  is  Landmen  vs.  Knowles,  22  N.  J.  Eqy.  694.  The 
case  were,  that  the  mother  of  complainant  entered  into 
with  an  insurance  company  to  insure  the  life  of  their  fatl 
paid  the  premiums  annually  up  to  the  date  she  assigned  t 
a  creditor  of  the  insured ;  and,  subsequently,  the  premiun 
by  the  assignee. 

Upon  the  happening  of  the  death  of  the  father,  the  I 
named  in  the  first  policy  claimed  the  full  amount  of  in 
the  ground  that  the  policy  issued  for  their  benefit,  and  1 
fully  executed  by  their  mother,  and  its  revocation  was 
power.  The  assignees  contested  their  claim,  insisting  o 
under  the  second  policy.  The  court  held  the  plaintiffs 
the  full  value  of  the  policy  up  to  the  time  it  ceased  to  b< 
by  their  mother;  but,  construing  the  assignment  as  an  ev 
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n  her  part  to  make  no  other  payaient  of  premimns,  and  the  act 
iivalent^  in  effect,  to  a  forfeiture  of  their  interest  therein,  it 
rued  the  payment  of  premiuma  by  the  ivsBignee,  aubsequently, 
3  perpetnation  of  a  right  aequired  thereby,  and  which  fully 
1  in  him,  and  recognized  hia  demand  to  the  extent  of  the  value 

policy,  less  the  interest  of  the  first  benefieiarieB,  as  sped  fled, 

tbe  doctrine  of  the  Pile  her  case  is  founded  in  re4won  and  on 
rity,  and  must  eontrol.     Barrougha  vs.   Life  Assurance  Co*^  97 

369;  Knickerbocker  Life  Insurance  Co,  vs*  Wiltz,  99  Mas», 
Life,  Insurance  Co.  vs.  Burroughs,  34  Conn.  305 1  Chapin  va. 
rea,  36  Conn.  132 ;  Lemon  va.  Life  Inaurance  Co.,  38  Conn.  294  ; 
Qsuranee  Co.  vs.  Brant,  1  Ins.  Law  Journal  (Mo.)  38;  Barry  V8. 
,  71  N.  Y.  262;  Barry  va.  Life  Assurance  Co.,  59  N,  Y.  589* 

general  doctrine  is  formulated  in  B lifts  on  Life  Insurance, 
48,  tbus: 

will  be  perceived  that,  in  all  tbeae  caeea,  the  principle  m 
ftined  that  no  person  other  than  the  persons  designated  in  th« 

can  assign  or  surrender  it,  and  that  m  mich  assignment  or 
Lder  all  the  persons  must  eoncnr,  or  the  interest  of  those  not 
rring  ia  not  aflfected." 

aairy  vs*  Brune,  supra — a  ease  almost  parallel  to  the  instant 
the  court  said : 

is  clear  that  the  old  policies  were  tbe  consideration  of.  and  the 
3ment  to,  the  new  policies.  The  new  policies  could  not  bave 
ibtamed  hnt  for  tbe  possesaion  and  surrender  of  the  old  poU- 
md  the  premiums  upon  the  new  policies  were  paid  in  part  by 
lividends  due  upon  one  of  the  old  poUciea.  Brune  thus,  by 
!  of  the  poBseaslon  of  the  old  policies  which  belonged  to  the 
iff,  and  by  using  and  surrendering  them,  obtained  the  new 
SB.  The  real  substance  of  the  transaction  was  a  substitution  of 
3w  poUeies  for  the  old,   for  the   purpose  of  getting  security 

the  old  one  did  not  give  him.  Under  the  circumstances  of  thiH 
both  upon  reason  and  authority,  tbe  substituted  policies,  in 
\  take  the  place  of  the  old  policies,  and  tbe  money  payable 
in  must  go  to  the  party  entitled  under  tbe  old  policie«.  For 
mclnsion  there  is  abundant  reason  and  authority*" 
ice  we  take  it  to  be  perfectly  clear,  that  Mary  S.  Putnam,  bene- 
'  in  the  surrendered  policy.  Is  entitled  to  recover  against  the 
nee  company. 
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2.  Whether  or  not  the  widow  and  heirs  of  Emmett  Putna 
•   ^  titled  also  to  recover  from  the  companj',  under  the  substitu 

of  1868,  must  depend  mainly  on  a  question  of  fact,  rather  tli 
law.     For  it  is  plain  that  the  defendant  can  be  held  but  owe 
j  it  made  but  one  contract  of  insurance,  unless,  as  we  dete 

j  the  Pilcher  case,  it  has,  by  its  own  act,   attached  to  the 

new  character  and  liability,  and  by  mere  change  of  date, 
I  of  beneficiary,''  given  it  validity  to  different  parties,  and  thi 

.r»»|'  •  "*         1  a  double  obligation  on  itself. 

*y*\f*  In  the  instant  case,  the  defendant  company  issued  a  poli( 

:U,Y  •  * .  Qn  11^^  lifg  Qf  James  M.  Putnam.     In  1868  that  policy  was  su: 

,^f*|  *'^  and  a  new  one  issued,  in  all  respects  similar  to  the  former 

•*  jj;  %i*         I  differences  between  the  two  being  in  date  and  name  of  pay 

*!)t  il ''       •  raiums  were  paid  on  the  old  policy,  up  to  the  date  of  it«  a 

(■*  *"l,l  and  on  the  new  one  after  its  issuance. 

.,««  „.*>^>  The  company  did  not  exact  or  receive  double  premiums. 

T|  ^m***  statement  it  is  clear  that  the  question  of  defendant's  resf 

•-»4i  J,.l  H  to  the  widow  and  heirs  of  Emmett   Putnam  must  be  detei 

^iit  K  -^*  ^YiQ  principles  of  equity  and  estoppel.     Thi«  is  the  contentic 

!***  *'  counsel,  for,  in  his  brief  at  page  5,  he  says:     **The  New 

(•'jj^'Jl  Insurance  Company    having  issued   the   policy    herein  sue 

••'  I     /  estopped  from  denying  its  validity  j  first,  because,  by  issuing 

^j  fiP  *  as  it  did,  it  secured  an  advantage  to  itpelf,  in  that  it  obtain 

t      i-"  ♦ 

%     ^  transaction  two  parties  who   were  interested   in  keeping  i 

-•♦  *   *-^ 

-1  ^*',  »  ,  alive  by  the  payment  of  premiums,  whereas  before  it  had 

one;  second,  in  that  by  ifisuing  the  policy,  it  asserted  certai 
be  true,  on  the  faith  of  which  Emmett  Putnam  was  induced 
his  position." 

(a)  On  the  first  proposition  but  little  need  be  said,  as  : 
to  us  that  there  are  just  as  many  persons  who  had  an  interesi 
ing  the  premiums  regularly  and  promptly  paid  before  the 
of  the  old  policy  as  after  the  issuance  of  the  new  one, 
insured  and  the  beneficiary — though  it  was  not,  perhaps, 
interest. 

(5)  What  are,  then,  the  facts  which  the  company,  b 
the  policy  of  1868,  asserted  to  be  true,  "  on  the  faith 
Emmett  Putnam  was  induced  to  change  his  position." 

It  is  not  pretended  that  Emmett  Putnam  became  the  c 
his  brother  James,    the  insured,   after  the  substitnted  p< 
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i  hin  name  ae  beneficiary.      It  in  not  claimed  that  after  the 

of    this    policy    Emraett    Putnam    permittecl    his    brother 

[>  iuf^reme  hie  indebtedness  to  him  by  loans  of  money,  or 

e.     It  la  not  contended  that  Emniett  agreed  with  Jamea  to 

iia  policy  in  paument  of  a  debt  then   due;  or  as  a  pledge  or 

for  a  debt,  secured  by  oth^  pledges  or  fieciirities  which  were 

No.      The   counsel  of  the  widow  and   heir«  says,  in  his 

eanie  page : 

policy  was  evidently  given  to  him  by  James  M.  Putnam, 
imett  Pntnam  was  seeking  to  collect  (a)  pre^e^iHting  debt! 
received  the  policy,  he  desisted  from  any  attempt  to  collect 
Innng  the  twenty  years  which  foUowed,  neither  he  nor  his 
k  any  steps  to  collect  that  debt.  They  had  been  led  to 
y  the  insurance  company  that  they  were  perfectly  secure 
ng  undertaken  to  pay  to  them  the  sum  of  |5000,  upon  the 
James  M.  Putnam. '^     {Itulics  our^,^ 

tiis  statement,  it  is  manifest  that  th^.  Bubstituted  policy  waa 
ided,  or  regarded,  by  Emmett  Putnam  as  a  piedge  for  the 
>f  the  pre-existing  debt  of  James  hh  Putnam,  and,  hence, 
B  nor  his  heirs,  ^*  during  the  twenty  years  which  followed," 
steps  *^to  collect  that  debt;"  and  that  the  effect  of  the 
d  issuance  of  the  substituted  policy  was  not  to  induce 
the  part  of  Emmett  Putnam,  bnt  to  superinduce  trmcf^ 
on  his  pan.  It  is  not  claimed,  and  the  proof  does  not 
t  James  M.  Putnam  was  solvent  in  1868,  when  the  new 
\  issued,  and  became  insolvent  thereafter,  and  that  Emmett 
w  a  creditor  of  his,  suffered  injury  thereby.  The  settled 
snce  is  that  poeseseion  by  a  creditor  of  a  debtor's  goods,  as 
security  for  the  debt,  both  interrupts  and  suspends  pre* 
during  the  period  of  possession,  hence  no  prescription  has 
it  Emmett  Putnam's  right  of  action  against  the  succession 
ther. 

I  of  James  feeling  constrained  to  resort  to  such  an  expedi- 
did  to  secure  his  brother's  claims  leads  to  an  inference  of 
mcy  at  that  time;  therefore  Emmett  could  have  sue  tain  ed 
But  it  is  contended  that  Emmett  Putnam  paid  premiums 
fr  policy,  and  that  fact  is  cited  to  instance  a  change  of  his 
sition.  But  this  position  is  not  borne  out  by  the  evidence. 
onclusively  that  James  M.  Putnam  paid  premiums^on  the 
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substituted  policy  for  many  years,  and  until  after  t 
Emmett  Putnam.  That  after  the  latter' s  death  a  friend 
paid  a  part  of  the  premiums  for  the  years  1884,  1885,  18 
That  the  insured  died  in  1887.  These  payments  were 
$16;  for  1885,  $53.37;  for  1886,  $57.75;  for  1887,  $57.2c 
ing  in  amount  $172.37;  whereas  the  amount  of  annui 
specified  in  the  policy  is  $112.  It  is  manifest  that  the  ^*: 
dividends''  due  the  policy  holders  were  utilized,  and  tl 
cash  employed  in  the  payment  of  premiums  was  con 
reduced. 

Counsel  further  argues  that  the  new  policy  was  **  a  i 
distinct  liability"  of  the  company,  and  that  its  promise 
ditioual.  An  examination  of  the  policy  will  show  evic 
contrary.  Some  of  its  recitals  are  as  follows,  viz :  Firs 
said  company  do  hereby  promise  and  agree  to  and  ' 
sured  •  *  *  well  and  truly  to  pay  *  *  *  the 
sured  to  the  said  E.  Putnam,  •  ♦  *  deducting  tl 
notes  or  credits  for  premiums  on  this  policy ,  also  old  note 
policy,  same  number j  unpaid  at  that  time."  Second,  *'  j 
understood  and  agreed  by  the  within  assured  to  be  th< 
and  meaning  hereof;  that  if  the  declaration  made  by  oi 
James  M.  Putnam  in  the  application  for  a  policy  or  any 
and  bearing  date  thefith  of  January ,  18d2y  and  upon  the  J 
this  policy  is  made,  shall  be  found  in  any  respect  untrue, 
that  case  this  policy  shall  be  null  and  void.^^ 

These  two  paragraphs  are  quite  sufficient  for  our  pres 
Instead  of  the  new  policy  appearing  on  its  face  to  be 
and  distinct  liability "  of  the  company,  it  appears  th 
notes  (due)  on  premiums  "  on  an  old  policy  of  same  nur 
be  deducted  from  the  amount  assured  in  the  former; 
declaration  made  by  James  M.  Putnam  in  his  applicatioi 
issued  on  his  life  on  the  /ith  of  January,  lS,yj,  was  th 
faith  of  which  the  one  of  1868  was  predicated,  and  for 
tion  of  which  Emmett  Putnam,  as  beneficiary  of  the 
bound.  By  these  two  clauses  the  two  policies  were 
blended  together,  and  the  latter  made  to  depend  upoi 
Of  this  Emmett  Putnam  and  his  heirs  and  assignees  wei 
fled  thereby,  and  by  these  recitals  they  are  conclusive 
the  latter  are  suing  for  the  enforcement  of  this  policy. 
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u  not  be  divided  for  or  against  iteelt,  but  it  must  be  tnken  in 
rrety. 

of  the  dietinguiBbiitg  features  of  the  Pilf^her  caee  wan  that  the 
i  huHbaisd  and  theeompany  were  ascertained  to  have  confeder- 
ig&ther  to  make  it  appe^vr  as  though  there  had  been  a  default 
part  of  the  former  in  the  payment  of  premvnmH,  and  that 
ueuUy  the  policy  had  lapaed.  That  thereupou  a  neu»  poHoy, 
learance,  issued,  of  which  the  aasured  and  his  uHsigns  were 
E^cifled  beoertciaries.  When  issued  this  policy  was  assigned  for 
and  passed  into  the  hands  of  the  bank. 

le  acts  we  considered  and  construed  to  be  a  fraud  upon  au  in* 
third  person,  who  had  parted  with  hia  monej^  on  the  faith  of 
y  eontaining  no  notice  of  its  being  a  aubUiUih'on^  and  whereby 
oipany  was  estopped  from  showing  the  real  stat^  of  tJ*e  case, 
own  relief  and  protection. 

principle  on  which  estoppel  is  raised  in  saeh  a  ease,  is  aptly 
by  the  New  York  court.  They  say:  **  Conduct  of  one  party 
stoppel  upon  biai  only  when  it  induces  action  in  another, 
can  not  be  withdrawn  from  him  without  loss."  Warring  vh. 
pn,  82  N.  Y.  004;  Payne  vs.  Burnham,  62  N.  Y.  72;  Bowen  va, 
,  30  N.  Y.  541. 

on  Insurance  flays:  **  To  constitute  an  estoppel  there  must 
h  conduct  on  the  part  of  the  insurer  as  would,  if  they  wore  not 
ed,  operate  ai*  a  fraud  on  the  party  who  has  taken »  or  neglected 
?j,  some  action  to  his  own  prejudice,  in  reliance  upon  it.  When 
g  haia  been  done  or  left  undone  by  the  initHred^  in  reliance  upon 
L,  or  the  non- action  of  the  insurer,  there  can  be  no  estoppel." 
771,  772. 

precepts  are  fouud  in  all  text  books,  1  Greenlief,  Beca.  22, 
r,  208;  Bigelow  on  Estoppel,  pp.  309,  473;  6  Waite  on  Actions 
^fences,  701. 

ie  authorities  are  cited  for  the  double  purpose  of  showing  their 
ition  to  the  Pilcher  case,  and  their  inapplicability  to  this  one. 
conclusion  is  that  the  judgments  appealed  from  are  correct  In 
>ie,  but  that  they  are  subject  to  a  slight  modification  in  favor  of 
iow  and  heirs  of  Emmett  Putnam^  ao  as  to  allow  them  the 
xpended  in  the  payment  of  premiums,  with  interest, 
,  therefore,  ordered  and  decreed  that  the  judgments  appealed 
e  BO  amended  as  to  allow  defendant  in  suit  of  Mary  S.  Putnam 
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a  credit  of  the  sum  of  $172.37,  with  6  per  cent,  per  annum  int 
from  date  of  judicial  demand,  with  costs  of  appeal  j  and  eo  as  h 
title  the  plaintiffs,  Amelia  M.  Putnam  et  al.,  to  recover  of  the  del 
ant  therein  a  like  sum,  with  interest  and  costs  in  both  courts, 
further   ordered  that   the   judgments   appealed   from    be,    in 
respects,  affirmed. 


On  Application  for  Rehearing. 

Beracudez,  C.  J.  The  judgment  appealed  "from  in  the  first 
having  been  amended  in  favor  of  Mrs.  Amelia  M.  Putnam,  by  a 
ing her  $172.37,  for  which  she  should  have  had  judgment,  the  com 
was  liable  for  costs  in  both  courts,  and  the  judgment  appealed 
in  the  second  case  of  Mrs.  Mary  S.  Putnam  having  been  amt 
against  Mrs.  Mary  S.  Putnam  by  reducing  it  by  $172.37,  the  cora 
was  entitled  to  costs  of  appeal,  but  remained  liable  to  costs  bel< 

The  costs  were,  therefore,  correctly  apportioned  and  the  com] 
that  they  were  not  is  ill  founded. 

Rehearing  refused. 


No.  10,639. 
State  op  Louisiana  vs.  Pierre  Bertin* 

When  the  record  contains  no  bill  of  exception,  motion  In  arrest  of  Jud^mi 
assignment  of  errors,  and  there  is  no  eri*or  on  the  tucc  of  the  record ,  the  i 
and  judgment  will  not  be  disturbed. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Or] 
Baker,  J. 

Walter  H,  Rogers j  Attorney  General,  for  the  State,  Appellee : 

If  the  record  contains  neither  a  bill  of  exceptions,  motion  In  urreat  of  lud\ 

assignment  of  error  or  error  patent  on  its  face,  tho  iiidgmuiituppf^alfKl  frc 

be  afUrmed.    41  An.  B28. 
Application  for  new  trial  must  be  sworn  to.    37  An.  1. 
The  eyidence  upon  which  a  motion  for  anew  trial  was  denied  bj  the  court 

can  not  be  considered  an  appeal,  unless  brought  up  by  a  bill  of  exceptiu 

An.  780;  38  An.  581. 


John  O.  McMahon  for  Defendant  and  Appellant. 
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?  opinion  of  the  court  wna  delivered  by 

ENEe\\  J.     The  accused  was  cor  vie  ted  of  entering  a  store  in  the 

time,  wit  hoot  breaking,  and  of  grand  larceny,  and  sentenced 

five  years'  imprisonment  in  the  penitentiary.     He  has  appealed 

the  verdict  and  sentence. 

a^e  m  no  bill  of  exception,  motion  in  arrest  of  judgment,  or  an 

iment  of  errors  in  the  record.     There  are  no  errors  to  be  found 

e  face  of  the  record,  after  an  inspection  of  the  same,  that  wonld 

e  the  accused  to  relief. 

?  motion  for  a  new  trial  is  not  sworn  to,  and  there  is  no  queHtion 

r  brought  up  in  a  bill  of  exceptions  which  we  can  consider  in 

iction  therewith. 

» judgment  appealed  from  in  such  a  case  will  not  be  disturbed. 

V8.  Sweeney,  137  Hu.,  p.  1;   State  vs.  Deas,  38  An,  581;    State 

avia  &  Fletcher,  41  An,  328;    State  vs.  Tranchon,  41  An,  619. 

Igment  affirmed. 


tt|-^^  t( 
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No.  10,599. 
VEPORT  A  Arkansas  Railway  Company  v:^,  J,  M,  Hollimos- 

WORTH   ET  ALS, 

^nstiCutEdn  autbarizcs  tU«  (.^jcptoprliitlou  af  lanOA  for  fnllroad  iim:i}dsLtli»g,  tm 
STion*  piiym«nl  of  tha  Tiilnr  tbi  ro^t.  lini!  t>f  ttamuges,  wliere  nny  liMVi* 
m  sustuln^Hl. 

til  Is  Hilowable  on  the  aTiiuuiit^  LtlLowod  ha  tbu  vutuc,  trum  judleful  domand^ 
bre  tht' compiuij  has  tuki^n  pusist^sshm,  und  bas  nat  paU}  prit*r  tlmrotot  but 
tho  djiiiin^t'e  only  frotJi  ^ihUciiil  liquUlatiori. 

PEAL  from  the  Second  Diatrict  Court,  Parish  of  Bossier, 
Drew^  J. 


ixander  *£*  Btanchdrd  and  Young  d:  Thatvker  for  PlaintilT  and 
Uant  cited:  2  La.  580;  5  La.  328;  13  La.  371;  1  An.  382;  3 
^02;    15  An.  504;  18  An.  28. 


M.  H.  Brigtol  for  Defendants  and  AppellecH. 


e  opinion  of  the  conrt  was  delivered  by 

RMUDE2,  C.  J,     The   object  of  this  suit  is  the  expropriation  of 

in  land  of  the  defendants  for  the  roadway  of  the  company. 


42    710 
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Kailroad  Co.  vs.  Hollingswonh  «t  alei. 


The  defence  is  a  denial  of  the  right  of  expropriation  of  1 
ship  and  the  admission  of  such  right  to  the  extent  of  a 
only. 

By  reconventional  demand  the  defendants  claim  the  y^ 
land,  some  special  damages,  and  general,  actual  and  i 
damages. 

The  controversy  was  developed,  argued  and  submitt 
juries,  who  failed  to  agree. 

In  order  to  end  it  the  parties  consented  to  have  it  det< 
the  court. 

The  District  Judge  allowed  to  the  owner  of  tht>  Hoi 
place  $1000  as  the  value  of  the  land  (some  ten  acres),  $fi7 
crop  and  the  removal  of  a  fence,  and  $3750  general  dan 
to  the  owners  of  the  Williams  place  $500  for  the  value  i 
(some  five  acres),  and  $1000  general  damages,  with  intci 
amounts  allowed  to  the  defendants  from  the  tiling  of  th< 
considered  as  the  date  of  the  judicial  demand. 

The  plaintiffs  appeal,  contending  that  all  the  amount* 
reduced  by  50  per  cent.  The  defendants  on  the  other  h 
contending  that  the  same  ought  to  have  been  much  large 
appearance  of  resignation  should  the  judgment  be  affirnie( 

Some  twenty  witnesses  in  chief  a:id  in  rebuttal  have  b 
and  documentary  evidence  has  been  adduced. 

The  lands  are  at  a  short  distance  from  the  city  of  Shreve 
pering  and  to  prosper. 

'  They  front  on  the  Red  river,  draining  from  it  to  the  r< 
are  sandy,  high  and  dry.  The  center,  or  about,  ie  the  po 
ciously  selected  for  the  building  of  the  road. 

The  principal  improvements  have  been  put  up  on  the 
soil.     The  road  apparently  divides  the  land^  into  halves. 


The  right  of  the  company  to  expropriate  is  recognized  1 
jurisprudence,  and  can  not  form  the  subject  of  serious  c 

From  the  days  of  Rome,  when  land  owners  could  p 
construction  of  aqueducts  to  supply  the  city  with  water  i 
wise  resist  the  divestiture  of  their  property,  to  our  timee 
and  power  of  expropriation  has  undergone  such  radica 
required  by  public  exigencies,  for  the  greater  good  of   t 
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the  owner  may  be  dispoBsessed  of  the  o.wnerebip;  but  with  the 
Itioa  of  equitable  indemnity  previously  madef  not  only  for  the 
5  of  the  property,  but  also,  when  the  contingency  ariaes,  for  the 
ige  which  may  consequently  be  sustained  by  him.  Const,, 
im;  n  L.  190;  22  An.  26;  35  An.  947,  1046;  m  An.  164;  R,  C. 
17;  C?ooley'»  Const,  Lira.,  p.  670,  ei  geq.:  No.  537,  ei  iteq. 
such  easefi  the  owner  is  assirailated  to  a  debtor  to  society,  in 
Lin  emergencieB,  as  in  ordinary  matt-ers  a  debtor  is  to  his  cred- 
the  nue  of  his  property,  in  the  one  case,  for  public  utility,  being" 
$cted  in  satisfaction  of  it,  as  in  the  other  it  is  made  liable  to  the 
lent  of  an  individual  claim  by  the  arm  of  the  law, 

II. 

e  value  of  the  land  is  established  by  a  number  of  intelligent,  dis- 
Bsted,  experienced,  unbiased  and  reliable  witnesses  whose  testi- 
f  Is  not  counterbalanced.  It  ie  fixed  by  them  at  $100  per  acre, 
e  ten  acres  from  the  Hollingsworth  place  are  shown  to  yield  an 
al  rental  of  flOO  at  least,  which,  however,  reduoed  by  the  pay- 
of  taxes  and  repaii*s,  would  not  be  realized  by  usual  interest, 
e  allowed  amount  were  it  loaned  out. 

ich  is  said  to  like  effect  of  the  five  acres  from  the  Williams  place 
ow  its   value  j    both  lying  in  the  vicinity  of  a  rapidly  growing 

HI. 

e  proof  in  the  record  touching  the  quantum  of  damages  sustained 
ntradictory  and  as  usual  unsatisfactory.  Some  witnesses  say 
the  lands  will  in  no  way  be  damaged,  while  others  are  positive 
the  injury  extends  to  f  10,000  as  to  the  Hollingsworth  place,  and 
it  is  quite  considerable  m  to  the  Williams  place. 
e  two  plantations  are  represented  as  planned,  disposed,  drained 
aetrically,  so  as  to  promote  profitable  management,  and  aa  being 
jh  state  of  improvement  and  cultivation. 

e  great  damages  complained  of  are  that  they  are  cut  into  two 
,  and  that  communication  from  the  on©  to  the  other  by  labor- 
?ehiclei*,  etc*,  is  obstructed;  that  the  owners  are  deprived  of  the 
ise  and  enjoyment  of  their  property  and  also  of  the  increase  in 
J  of  the  same,  owing  to  its  vicinity  to  a  prosperous  city. 
e  District  Judge  has  valued  the  damages  to  the  Hollingsworth 
?  at  13750  and  those  to  the  WUliams  place  at  1 1000,  without,  how- 
,  under  taking  to  claim  for  such  adjustment  absolute  accuracy. 
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UailroHd  Co.  vs.  Hollingsworth  or  als. 


When  the  testimony  of  credible  witnesses  is  conBiden 
with  the  claim  of  the  plaintiffs  for  a  redaction  of  all  a!) 
half  and  the  satisfaction  of  the  defendants  who  ask  no  ii 
incline  to  the  belief  that,  while  the  evaluation  put  to  the 
ated  land  and  the  special  damages  may  remain  untouch < 
justment  of  the  general  damages  may  be  justly  interfen 
reducing  them,  so  as  to  give  $2800  to  the  owners  of  the  Ho] 
place  and  $750  to  those  of  the  Williams  place. 

It  is  difficult  to  conceive  how,  notwithstanding  the  speci 
timony  adduced,  more  damage  can  be  sustained  by  th 
owners. 

IV. 

Considering  the  fact  that  the  company  had  taken  previ< 
sion  without  anterior  indemnity,  we  think  thut  interest  if 
on  the  value  of  the  lands  from  judicial  demand ,  which  ih  t 
the  claim  in  reconvention,  namely,  the  11th  July,  1888, 
not  consider  that  interest  should  run  on  the  amount  of  da: 
less  from  the  date  of  the  final  liquidation  thereof  by  the  ji 
this  court,  which  is  the  only  time  when  the  plaintiffs  knoi 
cise  extent  of  their  liability  for  the  same,  after  \s  hicli  tl 
delinquent. 

It  is,  therefore,  ordered  and  decreed  that  the  judgnien 
from  be  amended  so  as  to  allow  to  the  owners  of  the  Hoi 
place  $2800,  and  to  the  owners  cf  the  Williams  place  ^750 
vided  according  to  their  respective  rights,  with  interest  oj 
of  the  lands  from  July  11,  1888,  and  on  the  general  daniag 
finality  of  the  present  judgment,  appellees  to  pay  costs  of 
appellants  those  of  the  lower  court. 
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JUNK,    18  90. 


JUDGES  OF  THE  COURT: 

•HON.  KinVARD  BimMUDEZ,  Ckhf  yttstt'ct. 


HON.  CHARLES  K.  FENNER, 
MUN.  LVNN   R.  WAT  KINS, 
rrON,  SAMUEL  D.  McENERY, 
mOS.  JOS.  A.    RREAUX. 
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No.  1223, 
State  of  Louisiana  vb.  Tony    Cosqrove^    alias  MAuiNNie. 

net*  of  prior  threats  m  iit>t  iidiiilNEiiblo  in  iiiiptKirt  of  u  pkniof  aelf-Ui-fente  In 
mk-rdop  utilise  tht*f  bwv  13  ben  n  fr^llfiui'il  l»y  ut>  iivi*i-t  iitft  nr  h  ostfUM  lemon - 
TiUon.  iif  theiimt' tif  kimn^,  ut  ^qvh  a  t'liflriiutLT  hh  ti*  iti<UraiiT  tUiU  tin;  <li« 
iij*eU  wiijj  thim  Hini  tbiTi'  Jitumt  to  enjtmto  i^nhi  tlirDat^,  atui  to  Jimtify  cNifrnrl- 
t  In  biHii'FJrig  tUiii  hi^  JIIl*  wits  In  iivkvh  iippiirently  Juvmln^ni  tlangfr  sis  lo 
thririxe  tiitii  tu  laktf  hi»*  ii<i¥f?n*ury'!H. 

PEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 


H.  Luzenbergj  District  Attorney,  for  the  State,  Appellee. 

li^ient  4iirhi>f  this  ttrrm.     tArP*>inted  on  Ihr  21st  of  April,  IS!30. 
48 
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state  of  LouiHlanu  vs.  Cosgrove. 
J.  Q.  Flynn  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  defendant  was  indicted  for  mure 
victed  of  manslaughter. 

In  absence  of  any  appearance  by  counsel  on  his  bet 
given  careful  consideration  to  the  bills  of  exception 
record.  Two  of  these  bills  are  taken  to  the  exclusion 
of  evidence  offered  to  prove  prior  threats  and  assaults 
against  the  defendant.  The  judge's  ruling  is  sustained 
ment:  First,  that  the  threats  and  assaults  referred 
several  months  before  the  killing;  second,  that  they  \ 
lowed  by  any  such  hostile  overt  act  at  the  time  of  1 
would  lay  the  foundation  for  their  admission. 

The  judge  states  that  the  only  overt  act  proved  agai 
at  or  about  the  time  of  the  killing  consisted  in  his  havir 
finger  in  the  face  of  accused,  adding:  '*This  was  not 
blow  or  assault  by  Cosgrove,  and  was  not  followed  up 
assault  by  Fitzgerald.  Fitzgerald  resumed  his  seat  o 
w^here  he  had  been  previously  sitting,  and  Cosgrove  sat 
where  he  had  been  sitting  facing  the  bench.  After  a 
from  three  to  five  minutes,  according  to  some  of  th 
Cosgrove  fired  successively  three  shots,''  etc. 

This  statement  does  not  disclose  any  such  overt  act  o 
deceased  as,  taken  in  connection  with  the  prior  threats, 
defendant  in  believing  that  deceased  was  then  and  th 
carry  the  threats  into  execution  and  that  his  life  was  in 
ently  imminent  danger  as  to  justify  him  in  taking  his 
These  are,  under  our  jurisprudence,  the  necessary  char 
the  overt  act  or  hostile  demonstration  which  may  serve 
for  the  introduction  of  evidence  of  prior  threats,  of  tl 
character  of  the  deceased  and  the  like.  State  vs.  Bir( 
859;  State  vs.  Jackson,  33  An.  1088;  State  vs  Labuzan,  £ 

The  third  bill  to  the  refusal  of  the  judge  to  give  ce 
charges,  is  so  conclusively  disposed  of  by  the  reasons  < 
and  by  his  statement  of  the  charge  actually  given,  tha 
comment.  The  only  serious  ground  of  the  motion  for  i 
the  alleged  error  in  excluding  the  testimony  embrace< 
above  referred  to,  and  our  disposition  of  them  applies  to 

Judgment  affirmed. 


MONROE,  JUNE,  1890. 
j^tiite  of  r^uittlanti  tji.  Si.  in  ah-  untl  X^wla^ 


765 


No.  1224. 

TATE   OF   LoriBIANA    VS,   FttAXK    ST,   CLAIfi  Al*D  FRBD   LEWIS, 

f<ndivntH  «t5Ti*  Jointly  liitltftoa  Un  Ijiirifliiiy  stinl  lurt'vny  Tii  a  slni^lc  count. 
^in^v  wt'iit  cit  u  jury,  who  nHitnuida  vrrtlk't  Jtmliay  t1i*?m  gtiitty  ot  larwny. 
}iit.lSfe  diri*ft(Ht  the  clerk  not  to  file  the  %  eriUet,  uud  reqiieateU  Ihe  lury  to 
fja  imd  eon^iaer  th^-  cime  !igiiit»«  Jiiia  flntl  a  rerUlet  aceonlinprto  the  instruc- 
*  i^tvr»ii  tlM^ttitUt  the  fiftiTjfi  time  remtinlinitr  tlitui  tluit  the  <!OUft**  had  not 
uftted  totUem  for  their  nndl(i¥,  wjii^thei-  the  defiitnlatitii  wore  i^lJty  of 
Ltny  tjt  no%,  as  un  ifidopetifli'at  ofifenee,  and  that  lUelr  rttifiing  was  not  ro- 
islVf-. '  Thereupon,  tlio  Jnrj\  fiiflln^  to  agree  uptin  a  vordkl,  thcv  were  tUs- 
Ki'U,  icnd  11  new  Jurv  were  Inipiinnelcii,  by  whaui  u  verdlet  of  guilty  of 
rJnry  and  Jiirei?ny  WkLs  rendered.  IMd,  that  tlte  verdict  of  Uie  inry  first 
eriid  WH*lt|r»Uand  TJiMd,  hu*I  the  detendKnt^  emdd  not  he  ft^'uin  n«*t  in 
iirtjy  liy  imew  trial  un^Iei  the  sauje  Indietini'tii.  irrider  this  strtte  uf  faeta 
luhiiit!}'  fdefl  of  mitrr/mjt  rtyutk-l  i^f  hueen.Vi  and  *i*ifrcfi4ii  m'fjnU  f^t  btirglury* 
iltt  have'  hi-en  ^iii^tsthied. 


EAJj  from  the  First  District  Court t  Parish  of  Caddo. 


ettri/  Shepherd,  Diatrict  Attorney,  for  the  State,  Appellee. 


.  X  Lm>nejf  for  Defendant  and  Appellant : 

is^uifjp^iri'rniiltrteft  to  th«^  delenilunt:^'  nimjitn  und  l>lea.-f  in  Imw  Trans. *i,*.S, 
Udlof  indk'tmt'nt  i?  Irjcui  and  peifeel,  wo  inlrulttml  by  Iho  Stiite  by  his 
iFT*r.  !?»***  nUo  StHt*?  VS.  |)c'pai»,  M  \t>.  <sr7 ;  ^i-tate  v**  Johnson,  ;il  An*  lg;  ^tute 
troTnii.  ,'h>  An,  HK)*(;  ^tati-  v:*,  Morji^wn,  .^J  An/iH. 
is#rte  i»  tergal  suid  pi-rteet  by  plea  ol  ncit  ^uMty,  Siik*  Truna. 
trial  was  bu  iiU  rei]ieetd  ref^iiUratid  legul  from  the  Cjilllng  of  the  jnry  until 
return  of  their  vtrdirl  t*f  (cnllty  itl  larreuy— thlsi  Is  adniitt^'d  hy  thCf/C' 
vf^-fthd  eilli  tiot  he  qaeptkioed. 

t  the  Veit!lrt  Wiirt  In  pt»rfeet  rtsponne  io  theeharKe  In  fhe  UUI  of  tndteini'^nt, 
enji  nut  (h?  d«fj(L*d  or  tiui^^llonivL  8ee  f^tute  vh.  Mor^iiii.  ;^9  Ao.  '114. 
her  the  ern»iB  of  the  Jadj^u  in  iubilrurily  rvtunhi^  taiid  verdhH,  nor  thii 
t%  of  thi  defend  liutf^'  cmmsel  hi  not  ifXtepting  there  to,  hnve  anyhing  to  do 
tlje  loFuea  here,  t^ee  1  lllfthop  Crim,  Uiw^  Sees.  Il7w,  lei,  393.  aiul  the  notes* 
Coj>«itl  tit  thin  tiiitke»  hnt  three  exceptions  of  waiver  of  the  plea  Qxn'n  In 
flrfJy.  ^e*j  CiiUHt.*  \rt,ri.  And  as  the  State  adtrdts  the  nri*iUestIoijabU' faet 
the  bill  U  legally  perfi'et,  the  l^isue  U'irally  p*.>rfett.  thij  trial  ptirfeet,  aad 
rijnhet  of  guilty  of  larecny  In  le^mily  pi?rfe<*t,  there  rotnalns  hut  on*?  tiuoa- 

H'ii0  or  eimUl  there  be  a  mla trial  tn  nnj  le^l,  Just  or  reasonable  stmst^lf 
pica  o(  onee  hi  Jeopardy  Iw  always  treated  a^  a  dliitiru-t  tbinjj  froin  m rations 
lew  trbiJR,  tiiotidim  in  arrest  of  Jvalj^mimt  iind  hflb  of  eieeptiotis  atjd  by- 
a  Ulicetly   iieenUnT  lo  time  suhjeee.  See  I  Hishop  Crim.  Proeedure,  Sees. 
I  ft&  Io  WJ],  and  1  Uiflhop  Crliu.  t^  w,  Sfm.  frotii  i^Tn  to  UfU. 


766 


SUPREME  COURT  OF  LOUISIANA. 

State  of  Louiaiaiia  vs.  St.  Clair  and  Lewis. 


If-  —"^       t 

.21 A     s 


There  is  no  waiver  shown.  We  have  made  no  motion  for  a  new  t 
In  arrest  of  judgment  has  been  sustained.  A  perfect  verdict  re 
charge  in  the  bill  was  returned,  which  roniplehd  the  trial ;  therel 
be  no  mistrial.  Defendants  refer  to  1  Bishop  Crim.  Law,  Sees, 
^m,  '.♦99,  1(K)1,  1004,  1005,  1006,  1007,  lOlH,  1014,  1015,  1016,  1027,  1037,  104 
1046,  lO.')?,  1062,  1068,  1064.  Also  1  Hishop  Crim.  Procedure.  Sees.  81 
State  vs.  Cheevirs,  7  An.  40;    Knob.  Trim.  Dig.,  pp.  ;<48.  ;U1^.^■>0,  .H5 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  indictment  is  for  burglary  and  lar( 
gle  count.  The  case  went  to  a  jury,  who  returned  a  ve 
the  defendants  guilty  of  larceny,  which  was  read  by  th 
was  immediately  instructed  by  the  court  not  to  recorc 
a  verdict,  and  the  juiV  were  directed  to  retire  and  ^^find 
cording  to  the  instructions  given  them.,^^  the  court,  at  th 
reminding  them  that  it  '^  had  not  submitted  to  tht 
finding^  whether  the  defendants  were  guilty  of  larceny  or  i 
dependent  offence,  arid  that  their  flnding  was  not  responsii 

The  jury  retired  and  again  considered  the  case,  witho 
any  conclusion,  and,  on  the  following  day,  the  judg 
them,  ex  proprio  viotu.  Three  days  later  the  cause  w 
for  trial,  but  before  the  jury  were  enipanneled,  cou 
accused  filed  several  pleas  in  bar  to  a  further 
under  the  indictment,  viz:  first,  once  in  j< 
the  trial  just  adverted  to;  second,  autrefois  convict 
of  petit  larceny;  third,  autrefois  acquit  of 
of  burglary.  To  these  pleas  the  District  Attorney 
wi/rrer,  to  the  effect  that  the  matters  were  insufficient 
a  further  prosecution.  This  demurrer  was  sustained 
judge,  the  pleas  in  bar  were  overruled  by  him,  and  the  i 
tried  and  found  guilty  of  burglary  and  larceny.  Couns 
bill  of  exceptions  to  the  judge's  rulings;  and,  after  tht 
motion  in  arrest  of  judgment,  substantially,  on  the  san 
those  stated  in  the  pleas  in  bar,  and  it  was,  also,  overru 

On  this  state  of  the  record  the  question  for  decision  is 
finding  of  the  first  jury  was  or  not  a  valid  verdict,  such 
court  was  bound  to  accept  at  their  hands;  or  had  the  ju 
to  instruct  the  clerk  not  to  record  the  one  tendered,  as  i 
direct  the  jury  to  retire  and  consider  the  case  again,  ar 
verdict  as  would  conform  to  the  instructions  given  in  hi 
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rejiaons  assigned  by  the  judge  below  are  set  out  at  length  in 
ittert  opinioiij  and  they  may  be  Hummamed  as  followa,  visl 
rhat  counsel  for  the  accu&ed  was  present  and  heard  the  eharig© 
tas  given  to  the  jury,  and  made  no  objection  to  it,  nor  did  he 
at  any  special  instructions  to  the  jury. 

rhftt  if  the  verdict  of  the  jury  is  not  in  keeping  with  the  in- 
ions  of  the  courts  and  doen  not  find  the  facts  charged  by 
idge  to  be  material  to  a  conviction,  but  returDS  the  accused 
of  a  crime  not  included  in  or  covered  by  his  instmctions  to 
he  has  the  legaJ  right  to  instruct  the  clerk  not  to  record  such 
^i,  and  to  decline  to  receive  it  at  their  hands,  and  to  recommit 
with  inetructions, 

rhat  the  requirement  of  the  judge  to  give  the  jur>'  a  knowl- 
)f  the  law  appUeable  to  the  ca«e,  and  to  avoid  the  statement 
rtract  principles  impertinent  to  the  facts  proven  in  the  ease, 
es  on  htm  the  duty  of  d e termini ng  what  legal  principles  are  at 
under  the  pleadings.  Hence,  if  there  is,  in  hiB  opinion,  no 
ice  whatever  to  auppoH  any  given  charge,  the  judge  has 
rity  to  prt^*i'iii  such  thfirtfe  going  ta  tfw  jitr}/. 
in  other  wordti,  if  the  finding  is  not  responsive  to  his  charge, 
rendered  through  mi  stake,  the  judge  should  not  receive  the 
■t^  hut  ahould  send  the  jury  back  with  explanations, 
ie  assigns  as  his  reason  in  this  cjase,  for  his  refusal  to  accept 
srdict  rendered  by  the  first  jury,  that  the  crEme  of  larceny,  as 
Sependent  offence,  ft^as  not  submitted  for  the  consideration  of 
ry*  because  '■  there  was  an  entire  failm^e  of  evidence  tending 
•ve  the  charge  of  larceny/^ 

rhat,  in  such  an  indictment,  the  crime  of  larceny  is  not  neces' 
connected  with  burglary,  and  that  a  verdict  which  is  silent  as 
crime  of  burglary,  and  only  finds  the  accused  guilty  of  lar- 
is  responsive  to  only  a  part  of  the  charge,  and  therefore  the 
o tight  not  to  receive  it* 

*r  cajeful  consideration  of  the  written  opinion  of  the  Djstriet 
,  we  deem  it  our  duty  to  say,  with  due  respect  to  his  learning 
idicial  ability,  that  if  his  theory  he  correct,  the  verdict  of  the 
ti  any  given  case.,  would  be  completely  under  his  control,  in 
>f  the  hiw,  which  declares*  that  the  jur>'  shall  he  the  sole  and 
live  judges  of  the  facts.  For  what  becomes  of  the  power  of  a 
LI  judge  of  the  facfes^  if  the  judge  has  the  authority  to  decline  to 
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receive  a  verdiet,  beeause,  in  his  opinion^  it  is  not  in 
his  charge^  and  does  not  find  the   facts  charged  by  him 
rial  to  a  eonviction,  but  returns  the  accused  gailty  of 
included  in  or  covered  by  hia  charge  ? 

Or,  if  he  hae  the  right  to  decline  to  receive  a  verdic 
his  opinioD,  there  had  been  an  insufficient  amount  of  evi 
duced  to  establish  a  given  charge  in  an  indictment,  s 
had  declined  to  snbmit  for  the  consideration  of  the  ji 
trial  judge  posse sBea  Buch  power  and  right  of  supervlsi 
nieut  would  dominate  that  of  the  jury  over  the  faci 
completely.     Surely,  thm  can  not  be  the  law  in  this  Stat 

When  a  trial  has  been  had  upon  a  valid  indictment, 
no  objection  baa  been  urged,  and,  after  hearing  the  evid 
charge  of  the  judge,  the  jury  return  a  verdict,  the  accuse 
m  matter  of  right,  to  have  it  recorded,  and  the  judge  is 
thority  to  set  same  aside  eac  proprCo  mo£u,  because  he 
that  the  evidence  justified  a  diffei'ent  one^  and  was  nol 
justify  the  one  which  wai  returned.  The  only  way  in  i 
verdict  can  be  brought  before  him  for  review  is  by  a 
new  trial  or  one  in  arrest  of  judgment.  We  are  at  a  losi 
what  the  judge's  charge  has  to  do  with  the  verdict,  so  loj 
the  State  or  the  accused  have  made  any  complaint  abou 

The  judge  has  no  control  over  the  submission  of  the  cs 
rection  of  the  trial  ceases  with  the  rendition  of  his  c 
jut>^ 

The  defendantH^  plea  in  bar  should  have  been  sustai 
further  proceedings  discontinued  after  the  first  verdict 
into  court. 

The  Constitution  declares  that  "  no  person  shall  be 
twice  put  in  jeopardy  of  life,  or  liberty,  for  the  same  off 
on  his  ottm  application  for  a  new  trial,  or  when  there  has 
trial,  or  a  motion  in  arrest  of  judgment  is  sustained/'     Ci 

The  defendants  made  no  complaint  of  the  first  verdict 
tainly  made  no  motion  for  a  new  trial*    There  was  no 
cause  there  was  a  unanimous  verdict.      They  filed  no  n 
rest  of  judgment. 

On  the  plainest  principles  of  construction,  the  second 
accused  on  the  same  indictment  did  put  the  liberty  of 
in  jeopardy  the  second  time,  in  direct  violation  of  the  t 
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were  legally  convicted  of  larceny,  and  their  pleas  of  autrefois 
at  of  larceny  and  aulrefois  arquit  of  burglary  should  have  b«en 
ined,  and  the  motion  to  arrest  the  judgment  of  the  court  under 
econd  verdict  should  have  prevailed, 

B,  therefore,  ordered  and  decreed  that  the  judgment  and  decree 
Bkled  from  be  annulled,  set  a^ide,  that  the  former  verdict  finding 
efendants  gnUty  of  larceny  be  reinetated  and  that  the  canse  be 
nded  for  further  proceedings  according  to  law* 


No.    1-225. 
The  Statu  of  Louisiana  vs.  Jobhua  TtmLSy. 

eth^reeortl  in  a  erimmal  oase  presents  nt'itlior  btU  of  exception,  molton  to 
itali  or  Iti  arrest,  nor  aiisignment  ttt  pn-^irf*,  iinil  tUeru  l»  no  error  piitcut  fni  tli<j 
?c  of  the  record,  the  jiicl!j:inunt  appeiilL'tl  from  will  hv  atHrmed. 

PEAIr  from  the  Twenty-sixth  District  Oonrt  for  the  Parish  of 
St.  Charles.     Ro9tj  J. 

fvaU  l^che^  District  Attorney,  for  the  State,  Appellee. 


Kenner  and  C.  A*  BaquU  for  Defendant  and  Appellant. 


e  opinion  of  the  court  was  delivered  by 

jEwERY,  J.     The    defendant   was  indicted  for   horse  stealingf 

,  convicted^ and  sentenced  to  one  year's  imprisonment  at  bard 

',  from  which  he  appealed. 

ere  is  in  the  record  no  hill  of  exceptions,  assignment  of  errors, 

[jn  in  arrest  of  judgment,  or  motion   to  quash.     On  examining 

ecord  we  find  no  error  on  the  trial.     When  the  record  in  a  crim- 

A»e  presents  neither  bill   of  exception,  motion  to  quash  nor  in 

t,  nor  an  assignment  of  errors,  and  there  is  no  error  patent  oit 

ace  of  the  record,  the  judgment  will  be  affirmed. 

Igment  affirmed. 
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No.  1220. 
H.  Ware  vs.  A.  M*  Morrib. 

I'Uc  ai'fcuiliiiit  liiiviiig  iifithfiHxiHl  JiJH  attorney  to  Hbiindoit  thr  Ap\ 
ihitt  the  JiHifcfUKTit  woultl  In-  iilllrmra,  tUt^  ttttflriittj-  liuvJii^  lufn 
l»[»iuitHiiitint  f<uch  woulfl  b#*tlir  ri'fiult»  titid  lifLrliiiE  aljaivtloiie 
havlni^  L»xt'(*i2ttsl  ii  Ijtmtt  or  ttiki^n  tip  the  trtwe  on  »|ij»ejilp  thi- 1** 
Uiti  itw  pluinHfT  UiivJUK^  \iovn  tnlnriiii^ct  ti)*  thf  c«miii»t!l  r<*prt.'Si^ 
iiitt  tit  the  tiiui'  tlisit  tilt'  a|>pfii1  IiimI  Immhi  iilmttilritu^tltind  the  Jiulj 
III,  llir  pjnpt-rty^  ta  rcfovi^r  whk'li  u  pijtitory  action  h»d  lifi-n 
luH'ti  ilf'lh  en-cl  to  pUtfiitlf!  Iij  ik'fundtiin/s!  eoutiifiel,  luiil  thi* 
iiii\  Inur  Mliji^ctcd  ill  tln'chniifTi'  of  poa.«iff;j4inii.  Tt*m  UuiOB  on  the 
ludjTiiK'Til  vvii;^  nljtiijnr'il  linvinx  Ix'^'n  piil4  to  pluiiitlfC  hy  tXcU* 
HrrurOiUH-e  wJth  tlii'  *Ur»<ttHifi  tif  iU/fmuUitirii<  aj^tmC: 
llpldi,  thiiit  thfn-  v,'ik»  iiotiiiK*sreiiri%  ami  itJitl  iht^  ^inli^rTiujiit  hii!*  b 
thw  I  jj^lit  oJ  Hppiml  If!  PiflL 

APPEAL  from  the  SiJith  Diitrict  Court  for  the  Parish 
Bairdf  J, 


Btiiamy  ii'  Naff  for  PlaxntUf  and  Appellee. 


H.  B.  Ibfid  and  C\  J.  tt  J.  5.  i?oafn^  for  Def endatlt  a 


l)K    MonOK  1t>  Dl&Ml2ii^  THE   APPEAL  ON   THE  Gl 
ACQinfiJ^CKNCE. 

The  opinion  of  the  eonn  wa^  delivei^d  by 

BksaiX,  J.  On  the  I9th  day  of  May,  1887,  dc^feni 
applied  for  an  order  of  Jdevoliitive  appeaK  which  wa 
tunmhle  to  this  court  on  the  ^i^t  Monday  in  June*  188 

The  mppmX  w«s  t>ot  campli^t4^d. 

In  May,  1888,  thm  first  counsel  in  the  ea»e  being  n^ 
ployed,  other  counsel  presented  a  petition  of  appeal  f 
ment,  in  which  h  vtm  aUe^d  that  the  first  appeal 
p#rf«cted  hy  givitig  hond  and  tkling  the  tranoeript. 

Thifl  sppcmt  was  nmde  tvinmahle  to  this  court  on  the 
of  Jtine.  1887.  A  motion  to  dianufls^aa  filed  on  the  gi 
defendant  and  appellasU  has  acquiesced  to  Uie  jad^mei 

in  9up}>on  of  Ijijs  motkm  a  letter  of  Uie  defendant  to 
dnted  the  SOth  of  May.  188T«  was  ftled«  alao  theaifida^nl 


1 


MONROE,  JUNE,  18m 
Ware  v».  Morrts. 


701 


vho  represented  the  defendant  in  1887,     There  wa«  al&o  filed 

Rdavit  of  defendant^H  agent. 

is  evidence  received  the  attention  of  our  court  at  the  time  the 

was  submitted  in  June  last, 

th  reference  to  the  acquiescence  and   voluntary  execution  of 

jdgment  alleged,  it  was  held  that  unleus  the  affidavits  were  re- 

d  or  conclusively  explained  *'  it  ieemed  clear  that  appellant 

oethis  right  of  appeal,^' 

e  case  wai*  remanded  to  the  lower  court,  with  instructions  to 

udge  to  hear  evidence  on  the  questions  of   abandonment  and 

iescence  iW  uoti. 

e  court^a  decree  having  been  complied  with,  the  queBtioufl  are 

re  us  for  our  decision. 

18H7  there  were  two  suits  pend in g  before  the  court  a  qua.     The 

eotitied  H.  Ware  and  Son  vh*  N.  S.  Greenwood^  instituted  tore- 

te  a  lost  deed ;  the  other,  entitled  H.  Ware  vs.  A.  M.  Morris,  wae 

;itor>^  action. 

the  former  caee,  the  plea  of  res  adjvdicata  had  been  filed.     It 

averruled  on  the  18th  May,  1887, 

e  day  after,  judgment  on  the  merits  was  rendered  in  favor  of  the 

itiff. 

the  o&her  case,  that  of  Ware  vs,  A.  M.  Morris,  part  of  the  same 

lUon,  judgment  was  rendered  in  favor  of  the  plainti^  on  the  23d 

ijf  May,  1887. 

le  conufiel  who  represented  the  defendant  at  the  time,  wrote  to 

abont  these  8uit«,     (In  both  he  represented  him,)     The  former 

xiJiary  to  the  latter.     There  can  be  no   qnestion  that  the  letter 

ieu  by  the  eonnseJ  was  dated  the  24th  day  4jf  May,  1887,  the  day 

'  the  judgment  had  been  rendered, 

le  defendant  testifies  thai  he  was  advised  that  the  plea  of  rea  ad- 

Httn  had  been  overruled,   but  that  he  did  not  receive  any  notice 

le  least  information,  after  the  judgment  on   the  merits  had  be- 

»  ftnal- 

le  ttsthnony  of  the  attorney  who,  at  the  time,  represented  the 

ndant  in  tbese  cases  in  dilTerent. 

['  states,  *^  I  wrot-e  N.S.  Greenwood  about  the  date  of  the  judg- 

t  one  or  more  letters,  Htatiug  the  status  of  the  case  J' 

My  letter  to  Greenwood  was  written  after  final  judgment.*' 

J  the  best  of  his  recollection  he  wrote  full  particulars,  he  says ; 
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In  his  answer  to  the  letter  of  May  24,  the  defenda 
disappointment  at  the  result  of  his  suit,  and  leaves  it 
ney  to  appeal  or  not.  The  attorney  testified  that  he  1 
the  defendant  of  the  hopelessness  of  his  case  on  appeal 

He  had  received  the  information,  for  he  writes  in  th 
**it  seems  that  you  have  no  hope  that  the  judjjment 
versed.'' 

Thus  informed  he  nevertheless  wrote  to  him  and  n 
not  to  appeal  **  if  you  think  there  is  no  chance  to  reven 

It  is  contended  that  the  letter  from  the  attorney  was  w: 
d  lately  after  the  plea  of  res  adjudicata  had  been  overru 
after  judgment  on  the  merits;  that  in  consequence  he 
held  to  have  acquiesced  in  a  judgment  respecting  whic^ 
b*jen  informed. 

The  facts  disclosed  in  the  note  of  evidence  preelu 
reaching  the  conclusion  that  the  directions  given  and  th 
made  were  not  preceded  by  the  least  knowledge,  on  th* 
defendant,  that  a  judgment  against  him  had  been  reiide 

The  attorney  at  the  time  employed  declares:  **I  had 
gaining  the  case  on  appeal,  and  it  is  my  recollection  th 
receipt  of  the  letter  leaving  the  matter  to  my  judgment^ 
thought  to  the  best  interest  of  my  client  and  did  not  eart 
up." 

The  agent  of  the  defendant,  after  having  consulted  t 
directed  the  lessee  of  the  defendant  to  pay  the  rental 
counsel. 

In  accordance  with  this  direction  the  rental  of  the  pla^ 
1888  and  1889  were  paid  to  them.  The  then  attorney  ai 
of  the  defendant  together  delivered  the  properly  1 
counsel. 

Not  the  least  objection  was  made. 

The  property  was  sold. 

The  sale  was  made  after  the  counsel  for  the  defeudai 
doned  the  appeal,  and  had  informed  the  plaintiff  that  hi 
tend  to  appeal. 

The  defendant  authorized  the  abandonment  of  an  at 
authorized  have  acted  upon  this  authorization. 

The  rights  resulting  are  faits  accomplis;  a  condition 
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iced  under  defendant's  direction ,  and  has  became  binding  and 

f  vocable  by  hie  acquiesce  nee, 

"he  attorney  has  acted  witbln  the  scope  ef  Ms  letter.     His  acts 

e  not  been  repudiated,  and  therefore  bind  the  prlneipaL 

lie  taxes  assessed  in  1887  were  not  paid  by  the  defendant.     The 

perty  has  been  assessed  in  the  name  of  those  to  whom  plaintiff 

1.    The  defendant  has  not  given  blmaelf  the  least  coticem  about 

assessment;or  the  taxes, 

he  special  agent  testities  that  he  was  agent  of  the  defendant  for 

years  1885,  1886  and  1887,  and  in  that  capacity  leased  the  prop- 

f  involved  in  this  litigation,  and  remitted  the  rents  to  him  for  all 

le  years  except  the  year  1887, 

he  principal  never  called  on  him  for  the  rental  of  this  year  nor  of 

sequent  years, 

[e  mrely  knew  that  this  rent  had  been  collected,  and  the  disposi- 

\  nmde  of  the  amount. 

he  agent  testiBed  that  he  wrote  to  him  on  the  subject^  and  at  m 

made  evident  that  the  information  has  not  been  received. 

here  is  acquiescence ;  the  judgment  has  been  executed  and  the 

ii  of  appeal  is  lost, 

he  motion  is  granted,  and  the  appeal  Is  dismissed. 

[idgment  affl^rmed. 


No,  1227. 
Oeoroh  C.  Waddill  vs.  Geoboe  Walton  et  als, 

tci  |(iT  of  18S»  pryTtik^H  f'XL'lusJvoly  '*fortlii!  »i*U!  uf  property  toHtitod  *ir*tiicl 
c*  tlitf  i?tiito  tor  4]t4lT»qiititit  taxt2«  or  Ui*fnAeH;*'  tiud  install'  UJiidi*  unUcr  salil 
ct,  wlilcb  fk*«it.*r(bf'§  the  property  eaiild  u«  Ui^vinjr  bpun  forleitvtl  to  tlio  i?tate  nt 
piirtieiiliir  (Lit**  iiiul  for  tnws  of  i%  prirtk-ulitr  yrnrj  l»  nitlJ  iuiii  void  Vfhuti  it  I* 
n?\i'<J  t-hMt  till'  prt^piTly  wnn  m.^vcr  forfc*ltoi  at  tin*  date  or  for  tlje  Ciixifa  stated. 
'.xvn  it  forfelturr  rit  si  difTiTi'int  diite  wnd  for  dllTiiretit  tust-^s  tiotdd  ho  proved, 
et  It  iippvitrln^  tliul  I  hi*  prk'r  ut  whltdi  thi*  property  wan  iid}iidfcritcd  wfta  k*sa 
inti  I  lie  UkXtiS  title  for  whifli  tht'  forfeiture  is  otahniMl,  this  would  lit?  n  eaueo  of 
uliit}%  beortiiM-  TluhitVug  the  t;\im;MH  prohtlMtiou  I'oiituiiicd  in  Aet  Ui?  of  imt. 
rherc  thi:^  holder  of  ^i  ttis  tltlf  iiivpujim  us  iiiaftitiff  in  a  petitory  nt'tlon  agikfusi 
IV  foruirr  owners  in  possession,  he  [«  htmnd  to  ir^tablhh  h\s  title,  utid  eiitt  not 
r**rpoim'  obJ<iL*tion»  to  it  on  the  »( round  of  proattripttod. 
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'PEAL  from  the  Eighth  District  Court,  Parish  of  Madison, 


SUFRKMK  COURT  OF  LOUISIANA. 


W*J*i.II  Ts.  Walton  et  aid. 


^^r'situ  tor  ^"afwifff 


., ^-..    •    4 


umI  Appellant  : 
>^  ^T  -n*-.i  li*  ftSMssment  and  collection  of  t 
S^  >^  2!^^  ««f-    uBtil  the  passage  of  the  G< 

-^  --*4  ^r'-i  nj  f^  .:*«c*  a  forfeiture  to  the  State,  i 
^:^:rrc  -:ii-«»*a«r^  tC  Coastitntion  of  1868,  unless  u 
-•— •:  .♦«    -▼  -iUC. 

I  T- t7*-— ^  T»  k -mtf^ryrsiion,  where  there  was  n< 
-i  -.r  -ii^-r~-^ua  ij»i  tw«n  closed  or  that  the  1 
^  4.  ^r*!*  1  A  l^ar**^  T».  Kent,  38  An.  807. 
w  :=~i^,iii\-r'c^L  rrnrtil  by  a  tax  collector  In  a  to 
-  «.  -iT*'  •  iif  iur»riLLkj*?r  s  title.  Reference  to  a 
r',  .._-.  itAi  «»m»!r  z:zi<e  be  dcfectlFe,  will  not  tj 
r  ^^'«  1.^  iTWML  "ti-Cfi  iale*s  it  be  proven  t/c/ror« 
.r^   «  r-.;^  a7i»'  Mfc^'H  v*r  informality  in  the  forn; 


^-—  -«r_^-*^  ui'L  n   r4.Tx.vr  *^%f  the  State.    C.  C,  Art. 

-  ^     -   lii.!     i«    ■xxii-'i.fc^e  ;&  lax  title  more  than  1 
•  ^  -    -  T  i>.»;  o<  j.rAf  lirt-  purchaser  of  the  bene 

^ ^  -  -.T .  ,t  ).T  ^TT^Tuiil^^.iy  :ttteniptin|j;  to  take  p( 

—    T-i   t;-.    jMi^rha^T  into  the  position  of  a  phiii 


,:r  v  f-or  rvfendant  and  Appellees. 


. :  :be  i»un  was  delivered  by 

Tr>e  property  in  controversy  belonged  t 
fc.i,-.  -«  >.*  1:^x1  in  ls.x>,  and,  under  his  will,  passed  to 
^  ^  X'  i^r^f  ^zjj-  w:vx»w  and  daughter.  It  was  originally 
K,a^  >.  a.  >c:.  owtni:  to  overflows,  in  common  with 
i.«qi.  x  X^i^^a  parish,  its  cultivation  was  abandon 
i^»  v*-  21^1  >  ^^JL^ik     The  defendants,  however,  occupie 

*-^    1  »*  Anxi  ISTT:  and   in    1887   they  again  put  t 

^  «  -V  ,xx  j:«.rx*  ::  at  the  time  when  this  suit  was  brougl 
«#  3<»  «:^.tvT»  :  Jt:  anybody  else  ever  occupied  the  land. 

Hi  V,  »,-i.*j^ ,  I>5^,  the  pUintiff  brought  this  petitory-  a< 
^^      ?*  n.tvia^csv    :r    whk^h    he  avers    that     he    is    ov 

?i^%  **ut*  ,»ti  Ma>  t.  15^6,  for  delinquent  taxes  due  u 
ti.ivit?  Ji  r.V  name  of  A.  N.  .Spencer;  second,  ai 
ut  'c>^.  >:>  wb-vh  the  collector  sold  the  property  tc 


>^     >*.r«:i^*     v>f   a    tax    title     evidenced    by 
\  .:       -ir!!^.   a   tax    collector's  deed  to   him,  i 
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rty  forfeited  to  the  State  for  deliaquent  taxes  asaeseed  in  the 
of  the  estate  of  Dunlapt  Of  course  the  validity  of  plaintiff's 
lepends  upon  that  of  the  sale  to  Spencer;  for  if  dtsfendant^a 
lad  never  been  di vested  by  a  valid  forfeiture  to  the  State  and  a 
sale  to  Spencer,  asfleaements  in  the  name  of  Spencer  conld  fnr- 
10  baBii^  for  a  sale  of  defendant's  property*  Kecurring  to  the 
to  Spencej*,  we  discover  that  it  waa  executed  under  Act  107  cf 
which  provides  exclusively  '■  for  the  sale  of  property  forfeited 
d  to  the  State  for  delinquent  taxes  or  licenses/^ 

deed  describes  this  property  as  having  been  *^*  assessed,. 
,  ad%'ertised  and  forfeited  in  the  name  of  estate  of  Charles  D- 
,p^'-  and,  further,  as  having  been  **  forfeited  to  the  State  of 
iana  on  the  3d  day  of  Bee  ember,  1879,  for  the  taxes  due 
m/or  the  year  7  V7-v,  and  not  since  redeemed,  as  provided  by 

If,  it  is  clearly  proved,  and  indeed  it  is  admitted,  that  the  prop- 
vaM  not  forfeited  to  the  State  on  the  3d  day  of  December,  1879, 
r  the  taxes  of  1878;  and  thus,  on  the  face  of  the  deed,  the 
on  which  it  rests  is  entirely  destroyed. 

intiff  seeks  to  escape  the  effect  of  this  by  proving  that  the 
rty  had  been  forfeited  to  the  State  in  1874  for  the  taxes  of 
EYen  if  this  were  proved,  it  is  obvious  that  the  State  neither 
ted  nor  conveyed  any  title  founded  on  such  forfeiture, 
reover,  the  Act  107  of  1880,  under  which  the  sale  w^as  made^ 
des:  '*The  tax  collector  shall  not  receive  a  bid  for  a  less 
nt  than  the  sum   necessary  to  pay  all  taxes  that  may  be  due,*' 


I'.i 


w,  it  appears  from  the  very  delinquent  list  recorded  in  the  Aud- 
office,  and  relied  on  as  operating  a  forfeiture  under  the  68th 
^n  of  Act  42  of  1871,  that  the  taxes  of  1872,  for  which  the 
ture  is  claimed t  amounted  to  $137.60  j  and  the  deed  to  Spencer 
*  that  the  property  was  adjudicated  to  him  for  f  73,  declared  to 
>ne  dollar  more  than  the  sum  necessary  to  pay  all  taxes,  etc., 

r 

is,  whatever  forfeiture  be  relied  on,  the  title  faUs.  If  the  for* 
e  recited  in  the  deed  be  considered,  the  sale  is  null,  because 
was  no  such  forfeiture.  If  the  forfeiture  claimed  for  the  taxes 
72  he  asserted,  then  the  sale  is  equally  null  for  violating  the 
tss  prohibition  of  the  statute  by  receiving,  and  adjudicating  upon, 
lead  than  the  taxes  due. 


*. 
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"Widow  and  Heirs  of  Scott  vs.  Scott  t^t  ai* 


The  effort  of  the  plaintiff  in  a  petitory  action  to  snBtain 
a  plea  of  prescription  against  any  attack  tliei-eon  by  the 
in  possession,  can  not  be  countenanced.  The  plaintiff  h 
precedent  for  snch  a  reversal  of  the  ordinary  principles 
and  of  prescription,  and  we  shall  not  establish  one. 

We  have  maintained  the  prescriptions  of  three  :ind  of  f 
favor  of  tax  purchasers  in  possession,  as  a  shield  again  s 
former  owners  to  invalidate  such  titles,  and  to  oust  then 
session.  But  when  the  holders  of  such  titles,  having  nev 
possession,  assume  the  character  of  petitory-  plaintiffs  i 
oust  the  former  owners  whose  possession  lias  neverjbee 
they  must  establish  their  title  unaided  by  such  prescripti* 

Defendants  have  brought  no  action  to  Invalidate  plaiuti 

They  are  simply  defending  their  own  possession  and 
an  attack  made  by  him.     He  must  submit  to  the  burden 
every  petitory  plaintiff  of  showing  a  title,  not  merely  | 
Ibxxt  absolutely  good.     Saunders  on  Taxation,  p.  313. 

Plaintiff  here  has  not  only  failed  to  show  such  title,  bi 
the  evidence  establishes  that  he  has  none. 

He  has  no  equity  on  his  side,  for  the  uneontradict^ 
shows  that  he  admitted  that  the  purchase  by  Spencer 
made  for  him,  and  he  suffered  the  property  to  go  to  sa 
which  were  really  due  by  himself,  and  became  the  purch 
sale. 

The  judge  a  quo  granted  a  judgment  of  non-suit,  an 
ask  that  it  be  converted  into  a  judgment  rejecting  plaintiJ 
We  think  they  are  entitled  to  such  amendment. 

It  is  therefore  adjudged  and  decreed  that  the  judgme 
from  be  so  amended  as  to  reject  the  demand  of  plaintiff 
without  prejudice  to  his  right  to  claim  reimbursement 
made  for  taxes,  etc.,  and  that  as  thus  amended  the  sa 
affirmed,  plaintiff  to  pay  costs  in  both  courtj*. 


No.  1228. 
Widow  and  Heirs  op  Wm.  M.  Scott  vs.  Wm.  H.  Scon 

TRATOR  AND  INDIVIDUALLY,    ET  AL, 

Wlkcre  an  adjudicutco  of  property  at  succession  sale^  iiuikr:!  uhc  i>f  a  t 
bond  on  which  the  deceased  is  security,  in  paying  tlif  price  of 
and,  pursuant  to  an  agreement  with  the  holder  c»f  saUi  l»nnrl.  <^ti 
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property  pm-o1ift9ed  to  her  aa  »  oon  a  Scleral  Ion  thereof,  and  thus  3€?cur<?B 

rd-nuiintter  t^S  Ihe  pwijitiHy  without  (.^onalUuration  :  lIuM,  that  tlit'i  uUju 

iiue  aequire^  fin  tlcje  aclvorBety  to  the  heirs  of  the  ik-'eeiis^cl  to  the  ptopcfty. 

*EAL  from  the  Twenty*  seventh  District  Court, Pariah  of  Richland. 


V,  Willis  and  Thon.  O.  Bentton  for  Plaintiffs  a»\d  Appellees. 


U  li:  Rh^meif  for  Defendnntl  and  Appellants. 


Opinion  of  the  court  was  delivered  by 

TKiNs,  J.  PetltionerB,  as  widow  and  heirs  of  William  M.  Scott, 
led  son  of  Susan  A*  Scott j  also  deceased t  claim  as  heirs  of  their 
andmother  to  be  the  joint  owners  by  inheritance  of  an  undivided 
alf  interest  in  the  plantation  iii  Richland  parish,  known  as  the 
place,  which  contains  291  acres  of  valuable  land,  well  improved 
a  high  state  of  cultivation,  and  the  rental  value  of  which  is 
to  be  $500  per  anriti  m .  They  demand  rents  for  several  years  and 
ilaced  in  possession  of  the  property.  The  averments  of  their  peti- 
re  that,  during  the  lifetime  of  their  father  and  grandmotherj  the 
conflenied  to  a  mortgage  on  another  plantation  of  hers,  known 
Creek  place,  which  contained  760  acres,  a»  security  for  a  debt 
former  to  H.  F.  Gwin  &  Co.  of  f 5000.  That  Miss  Mary  F.  Kin- 
>f  the  State  of  Mississippij  having  acquired  an  interest  in  said 
nd  mortgage,  she  brong-ht  suit  against  their  father  on  the  note 
Jtftined  pernonal  judgment  thereon,  and,  as  against  their  grand- 
Fj  she  obt^Bed  the  recognition  of  and  right  to  enforce  her 
age  on  the  Turkey  Creek  plantation, 

er  this  indgment  this  plantation  was  seized  and  offered  for  sale, 
AJling  to  bring  two -thirds  of  its  appraisement  at  the  cash  offer- 
was  readvertised  for  sale  for  whatever  it  would  bring  on  twelve 
tfl^  credit.  At  the  second  offering,  the  property  was  adjudicated 
u  W,  Seott,  at  the  price  of  $1100,  for  which  amount  he  executed 
ve  months^  bond.  At  its  maturity  he  made  default,  and  same 
rty  was  again  seized  under  execution  on  the  bond^  and  Miss 
id  became  the  adjudieatee  at  the  stated  price  of  $S00,  which 
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sum,  less  cost,  was  credited  on  the  writ  and  twelve  mon 

;  Soon  after  these  occurrences  Mrs.  Susan  A.  Scott  died,  a 

^;"  fendant,  Wm.  H.  Scott,  was  appointed  administrator  of  h 

sion  and  obtained  an  order  of  court  to  sell  all  the  propei 

for  the  purpose  of  paying  its  debts.    At  the  sale,  which  to< 

the  23d  of  March,  1884,  Walter  M.  Scott,  a  brother  of  th 

trator,  became  the  adjudicatee  of  the  Home  plantation. 

J  The  further  averment  is  made  that  their  grandmothe 

.►•'I  ♦  *••        I  debts  at  the  time  of  her  death,  and  there  was  no  nece 

•y..  J^         *  administration  on  her  succession.    (That  the  adjudication 

**1  "  i;        i»  M.  Scott  was  a  fraudulent  simulation,  he  having  paid  no  p 

Jft.  *  ?  ^^^»  *"^  his  brother,  the  administrator,   having  and  ret 

••U'|j».       ■•  actual  physical  possession  of  the  property  at  the  time 

*••"*!"  *^  quently.     That  Miss  Kincaid  made  a  simulated  and  ftctitic 

j***  •' J"      ^  to  Walter  M.  Scott  of  the  balance  which  appeared  to  be 

the  twelve  months'  bond,  and  he  assumed  to  receipt  an( 

same  to  the  administrator  in  satisfaction  of  his  bid — e: 

,;^j  I '•  *  small  amount,  which    he  did  not  pay.     That,  in  point  o 

"*•'  •^     *  twelve  months'  bond  had  not  been  transferred  to  Walte 

}♦*  •*"*      '<  but  had  been  forgiven  and  released  by  Miss  Kincaid,  in  co 

!•'  h'*"*.  of  her  purchase  of  the  Turkey  Creek  plantation  for  the  sr 

-2f  /'  *.  $300,  as  stated. 

^j  f  jt  ,  There  seems  to  be  no  serious  controversy  about  the  coi 

*"  1  '  Y    ;i  the  plaintiffs'  statement  of   their   case,  except  with  reg 

«  «*;  •"  reality  and  bona   fides  of   the  administrator's  adjudicat; 

Home  place  to  Walter  M.  Scott,  the  reality  and  validity  o 

defendants  affirm. 

But  a  casual  inspection  of  the  record  of  the  suit  and  ji 
Mary  Kincaid  against  Mrs.  Susan  A.  Scott  et  al.  discloses 
eonal  judgment  was  rendered  therein  against  the  adraii 
Warren  M.  Scott  alone,  and  that  judgment  was  rende 
Mrs.  Susan  A.  Scott  only  to  the  extent  of  recognizing  an< 
the  mortgage  she  executed  on  the  Turkey  Creek  plantatio 
ity  for  her  son's  debt,  and  no  personal  judgment  was  rende 
her  for  the  debt.  She  subsequently  became  the  security 
Scott  on  the  twelve  months'  bond  for  $1100.  This  was  ( 
tract  of  suretyship,  which  represented  a  contingent  liabi 
part  of  Mrs.  Susan  A.  Scott,  and  entitled  her  to  a  previous 
of  the  property  of  her  principal  on  the  bond.     But  it  was 
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idniiTiiatrator  aofl  all  parties  concerned  as  an  unconditiORal  obli- 
!U  of  here,  and  made  ooe  of  the  grounds  on  which  her  succession 
idministered,  and  the  basis  for  the  order  of  sale  of  4he  propertj' 
\f  estate.  The  administrator's  procea  verbfil  of  sale  to  Walter 
wott  shows  that  h©  paid  the  amount  of  hie  bid  by  crediting  the 
ire  months*  bond,  bat  the  proof  shows  that  the  bond  had  been 
^f erred  to  him  by  Miss  Kincaid  three  days  before  the  sale  was 
;  to  him,  and  that  the  consideration  of  the  transfer  was  a  con- 
nce  to  Mis»  Kincaid  of  a  small  tract  of  forty  acres^of  land  which 
ed  a  part  of  the  Turkey  Creek  place,  and  which  had  been  acoi- 
ally  omitted  from  the  proees  verbal  of  adjudication  to  her  when 
lurc based  same.  But  Walter  M.  Scott  only  acquired  this  forty 
(  when  the  adjudication  at  succession  sale  was  made  to  him. 

we  find  that  the  matter  stands  this  way :  Miss  Kincaid  failed  to 
itle  to  the  whole  of  Turkey  Creek  place  by  forty  acres ;  hence  the 
sssion  sale  was  made  of  it  and  the  Home  place  to  Walter  M. 
:.  He  made  use  of  the  twelve  months'  bond  of  Miss  Kincaid  in 
ng  the  acquisition  J  and  when  the  property  was  adjudicated  to 

he  conveyed  the  forty  acres  to  her,  and  retained  the  Home 
'.  By  this  means  Miss  Kincaid  perfected  and  completed  her 
to  the  Turkey  Creek  place,  and  W.  M.  Scott  expected  to  obtain 
to  the  Home  place  for  nothing. 

3  are  of  opinion  that  the  plaintiffs  have  made  out  their  case,  and 
Lbe  judgment  in  their  favor  for  one  midivided  half  interest  in 
iroperty  should  be  affirmed. 

e  plain ttffs^  however,  ask  an  amendment  of  the  judgment  in 
*ct  to  rents  of  1883,  1884,  18S5  add  1886,  insisting  that  the  proof 
It  as  clear  in  reference  to  the  defendant's  occnpancy  of  the  prop- 
during  those  years  as  it  is  in  regard  to  the  snbaequent  years  for 
h  allowance  was  made*  As  we  have  already  found  that  Wm. 
cott  was  the  acting  and  duly  qualified  administrator  of  Mrs. 
n  A,  Bcott,  and  has  been  recognized  as  Buch  by  this  i-oui't^  and 
be  had  an  apparent  right  to  eell  tiie  property  nnder  an  order  of 
ti  we  are  of  opinion  that  plaintiffs  are  entitled  to  recover  rent 
the  1st  of  March,  1884,  at  the  rate  of  one -half  of  $500  per  nnnvm^ 

the  date  of  the  delivery  of  possession, 

^intiffs  CO Qi plain  of  the  reservation  in  the  judgment  appealed 
^  allowing  the  defendants  to  institute   suit    for  improvements 
^d  on  the  property  during  their  occupancy  of  IL 
49* 


I 
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Mrs.  ii^auadtirii  V9.  Mr*.  Maughaui  <?t  «l. 

In  Heirs  of  Wood  vs.  NichoUs,  33  An.  744,  a  somewhat  sfmOa 
we  held  the  defendant  to  have  been  a  poaeessor  in  bad  fai 
liable  for  retita,  but  we  eaid:  **  Defendant  is  undoubtedly  enti 
nec'e&sary  expeniCB  for  the  preservation  of  the  property  und 
23 U,  C,  C,  and  to  a  proper  adjustment  of  his  elaims  for  coi 
tione  aid  improvementfl  under  Art.  508,  C.  0. 

**  We  find  not  even  plausibility  in  the  contention  that  this 
does  not  refer  to  posseBeore  in  bad  faith,"     P.  751* 

We  think  ih»t  opinion  furnishes  a  correct  exposition  of  the 
of  possessors  in  bad  fait h« and  that  the  judge  a  quo  was  cor 
making  the  reserve  he  did* 

The  judgment  ahonld  be  amended  so  as  to  award  pi aintiUs  rei 
the  Ist  of  March,  1884. 

It  is  therefore  ordered  and  decreed  that  the  judgment  a^i 
from  be  so  amended  as  to  allow  plaintiffs  rent  at  the  rate  of  oi 
the  amount  of  |5 00  pm*  annum  from  the  1st  of  March,  1884,  m 
date  of  defendants*  delivery  of  possession ;  and  that,  as  thus  am 
the  same  be  aflftrmed^  and  that  all  costs  be  taxed  against  the  d 
ants  and  appellants. 


*li\ 

•;', 


No.   1229. 
Mrs.  a.  L.  Saunders  vs.  Mrs.  T.  J.  Makouam  kt  al* 

In  t!if  iib»en<'e  at  i^  n'CMhveiilkmal  cli'mniitl*  whan  thu  pluIiiUlV  lails^  lo  gpj 
prt»fii»t'atr*  U in  (ill It,  uftUor  in  person  or  by  «tturiiej*»  n  Jfiagiuoiit  t>f  noD  * 

A  PPEAL  from  the  Fifth  District  Court  for  tlie  Parish  of  Ouaet 
/a     Richnrdeon,  J. 


E.  T.  Lamkin  for  Plaintiff  and  Appellant. 

w  h*^i  t^  linn**  \»  tifi  r«*oonv^iitloiml  acmartd,  jwd»ruit»nt,  not  Onjil,  littt  of  i 
"inly,  can  \tv  reiitVi-rttl  agHioe»t  |i1uin(irF  who  tull^  iti  MpptMir  peraonnlly  *i 
tumrv  tJi*'  tiny  llxtnt  far  trtnL    a  P,  &.<»*;  J(  An.  6>J0;  4  An,  17**  2iii,  rtnd  iW  A 

l/i'iin^t»*  i*i  nil  111  JucWiiirTit!4  ripr*  *»eh  na  ilwiati  nil  tlw  pt»lTiU  (ri  f  oniTcrTowr  i 


I\iUn  d-  Hnd'ion  undNewmn  d:  Camn  for  Defendants  and  Apf 
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w  opinion  of  the  court  was  delivered  by 

L'Eneby,  J.  Mrs.  A.  L,  Baundere  inBtituted  suit  againet  the  de- 
auts  to  rescind  an  act  of  compromise.  She,  in  aid  of  her  euiti 
ed  for  and  obtained  an  injunction  against  defendants,  prohibiting 
restraining  them  from  selling:  ^^  disposing  of  certain  shares  of 
V  in  a  corporation.  Defendants  filed  a  motion  to  dissolve  the 
iction. 

le  case  was  aet  for  trial ♦  and  the  cotinsel  for  plaintiff  being  absent, 
>tion  for  a  continuance  waa  made.  It  was  denied  and  the  ease 
ed  for  trial*  On  this  day,  another  motion  was  made  for  a  con- 
mce  on  account  of  the  absence  of  the  senior  counsel  at  Wash- 
m  on  official  business  connected  with  his  duties  as  representative 
ingress,  and  the  junior  counsel  being  a  member  of  the  State 
slature,  which  would  be  In  session  in  a  couple  of  days.  The 
ication  for  a  coDtinuanv*e  was  overruled,  and  the  trial  of  the  case 
red  to  be  proceeded  with.  Wbereupon,  a  written  withdrawal 
Sled  by  plaintiff^ a  counseL  The  court  then  had  the  plaintijf 
d  by  the  sherilf  from  the  court  bouae  door,  and,  upon  her  failure 
spoud,  the  pleadings  were  read  and  a  tinal  judgment  rendered 
1st  her,  as  foUo^va : 

3y  reason  of  the  law  and  the  evidence  in  this  case  being  in  favor 
efendanta  and  agamst  plaintiff,  and  by  further  reason  of  this 
having  been  regularly'  set  for  trial,  taken  up  and  tried  on  th© 
fixed  therefor,  plaintiff's  attorneys,  Messrs.  C.  J.  and  J.  S. 
oer,  having  withdrawn  from  the  case,  and  the ,  plaintiff  having 
three  times  called  at  the  court  house  door  to  prosecute  this  suit, 
having  failed  to  appear,  and  upon  trial  the  law  and  e\idence 
g  in  favor  of  defendants,  it  is  therefore  ordered,  adjudged  and 
ped  that  there  be  judgment  in  favor  of  the  defendante,  and 
1st  plaintiff,  rejecting  her  demand  and  diaaolving  her  in j miction 
aintiff-s  costs/' 

te  plaintiff  has  appealed.  She  urges  that  the  pleadings  did  lot 
orize  the  judgment,  as  there  wai*  no  re  conventional  demand,  or 
1  for  interest,  or  any  claim  for  damages  aet  up  by  the  defend  - 
f  and  therefore  a  judgment  of  non-mtit  only  could  have  been 
ered  against  her, 

le  defendants  admit  this  posHion  of  the  plaintiff,  and  suggest 
this  court  render  such  a  judgment  as  should  have  been  rendered 
he  court  a  qua. 
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S 


Pl. 


IfTJ 


In  his  answer  to  the  letter  of  May  24,  the  defendant 
disappointment  at  the  result  of  his  suit,  and  leaves  it  U 
ney  to  appeal  or  not.  The  attorney  testifies  that  he  ha 
the  defendant  of  the  hopelessness  of  his  case  on  appeal. 

He  had  received  the  information,  for  he  writes  in  this 
*Mt  seems  that  you  havre  no  hope  that  the  judgment  < 
versed." 

Thus  informed  he  nevertheless  wrote  to  him  and  req 
not  to  appeal  **  if  you  think  there  is  no  chance  to  reverse 

It  is  contended  that  the  letter  from  the  attorney  was  wril 
diately  after  the  plea  of  res  adjudicata  had  been  overrule 
after  judgment  on  the  merits;  that  in  consequence  he  c( 
held  to  have  acquiesced  in  a  judgment  respecting  which 
been  informed. 

The  facts  disclosed  in  the  note  of    evidence  preeludi 
reaching  the  conclusion  that  the  directions  given  and  the 
made  were  not  preceded  by  the  least  knowledge,  on  the  ] 
defendant,  that  a  judgment  against  him  had  been  rend  ere 

The  attorney  at  the  time  employed  declares:  **I  had  i 
gaining  the  case  on  appeal,  and  it  is  my  recollection  that 
receipt  of  the  letter  leaving  the  matter  to  my  judgment,  I 
thought  to  the  best  interest  of  my  client  and  did  not  carry 
up." 

The  agent  of  the  defendant,  after  having  conBulted  thi 
directed  the  lessee  of  the  defendant  to  pay  the  rental  U 
counsel. 

In  accordance  with  this  direction  the  rental  of  the  place 
1888  and  1889  were  paid  to  them.  The  then  attorney  and 
of  the  defendant  together  delivered  the  properly  to 
counsel. 

Not  the  least  objection  was  made. 

The  property  was  sold. 

The  sale  was  made  after  the  counsel  for  the  defendant 
doned  the  appeal,  and  had  informed  the  plain ti IT  that  he  < 
tend  to  appeal. 

The  defendant  authorized  the  abandonment  of  an  app 
authorized  have  acted  upon  this  authorization. 

The  rights  resulting  are  faits  accomplis;  a  condition  w 
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seed  tmder  defeodant^B  direction,  and  has  became  binding  and 

5 vocable  by  his  acquieseence. 

rbe  attorney  bas  acted  witbln  the  scope  of  hie  letter.     Mis  acta 

re  not  been  repudiated,  and  therefore  bind  the  principal. 

lie  taxes  aaaessed   m  1887  were  not  paid  by  the  defendant.     The 

fcperty  has  been  as6e&&ed  in  the  name  of  thoa©  to  whom  plainiiff 

d.    The  defendant  has  not  given  hLmaelf  the  leaat  concern  about 

'  assesement^or  the  taxes. 

[lie  special  agent  testifies  that  he  waa  agent  of  the  defendant  for 

'  years  1885,  1886  and  1887,  and  in  that  capacity  leaaed  tbe  prop  - 

y  involved  in  this  litigation,  and  remitted  the  rents  to  him  for  all 

»ae  years  except  the  year  1887. 

rbe  principal  never  called  on  him  for  the  rental  of  thia  year  nor  of 

>»eqnent  years. 

le  sorely  knew  that  this  rent  had  been  collected,  and  the  diapoai- 

a  made  of  the  amount. 

rhe  agent  teatlAed  that  he  wrote  to  him  on  the  subject,  and  it  is 

',  made  evident  that  the  information  has  not  been  received. 

rhere  is  acquiescence;  the  judgment  has  been  executed  and  the 

ht  of  appeal  is  lost. 

lie  motion  is  granted,  and  tbe  appeal  is  diamiSHed. 

udgment  affirmed. 


No*  1227, 
George  C*  WADDiLir  vs,  Qeobqb  Waltdk  et  alb. 

0  the  &liiu*  lor  a**lin(jTK!iit  injt&s  or  llettii^c^s^"  jituj  tux  sale  luad*?  grtdoi  «iiitl 
tttf,  whk'li  diiaerilHJs  tlit  proptjrty  aolil  alb  huTlng  hemi  forfeitet!  tci  th<?  :f*latf  »t 

1  piartiriiliMr  duti'  lUid  tor  tiiXi^s  of  a  purtkuliu-  yciir*  1^  null  iind  %o(ti  wlii-n  [t  ii* 
ir<)V4  il  tUtti  Uu*  propi'ilj  wiis  m'.wt  CorfeJttsd  at  tlR^dutt'nr  for  tbo  tuxos  atati-iL 
Lvcti  ir  fi>rtt^mir*?  lit  ti  flfffqri'iiiautf^  und  for  dJdoront  tnxts  i-ouNl  he  provadt 
vi  it  opi>efiri!i{j  that  tlu'  prlco  ait  whteh  the  proinu-ty  wus  nd]iuUtj*te<J  waa  les* 
rmti  thf  tjLKf*  iluv  for  whitdi  the  farf^Uure  1;^  Hjt(tiit»d,  this  wuulij  by  h  euuf*c  tif 
ulUty,  berttusc'  Tkdatlitf^  the  evprcTti*  pruhlbitiuii  onfituineei  fu  Act  ttJT  oi  tHS<». 
riifiFL*  llui  holdur  of  II  tjix  tdk'  uppcurs  as  [ihiintdff  In  ti  petitory  ucl^lon  ag:alci?^t 
i<*  foriiifr  owners  iti  poB^cflFjion,  he  is  bound  to  c?«tnbKsti  hU  UtU%  imd  ciin  not 
t#»rc<tmr  tibjtHit torts  to  it  un  llj»;  ^itfiiiid  of  iML'ai'riptloiit 

*PEAL  from  the  Eighth  District  Court,  Parish  of  Madiaon. 
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So**' 


l-Hf 


If  the  individual  member  of  the  community  chooees  t 
a  personal  right  of  property  affecting  no  interest  exce 
and  not  in  violation  of  a  law  made  prohibitory  in  its  chari 
interest  of  the  body  politic,  or  in  the  maintenance  of  pub 
good  morals,  he  alone  is  concerned. 

We  quote  from  Judge  Cooley  in  his  **  Treaties  on  Co 
Limitations,"  p.  220,  4  Ed.: 

"  Where  a  constitutional  provision  is  designed  for  the 
solely  of  the  property  rights  of  the  citizens,  it  is  import 
to  waive  the  protection,  and  to  consent  to  such  action  a 
invalid  if  taken  against  his  will." 

The  statute  must  be  read  with  an  implied  proviso  that  t 
be  affected  shall  assent  thereto.  A  party  may  consen 
rights  of  property.  The  waiver  in  the  instant  case  relat 
appertaining  to  property. 

Having  laid  down  these  propositions,  it  becomes  neeee 
termine  whether  the  waiver  of  a  citation  and  the  conf 
judgment  as  made  are  illegal  and  null.     We  think  not. 

In  abruptly  reaching  this  conclusion  we  are  not  im 
the  hardships  that  may  be  imposed  on  the  confiding  aud 
debtor,  and  we  have  felt  impressed  by  the  possibilities  of 
ably  presented  by  defendant's  counsel. 

But  these  individual  considerations  should  not  be  of  a 
determining  a  question  general  in  its  nature,  and  in  rega 
legislative  authority  is  silent. 

Art.  178,  C.  P.,  if  mandatory  as  contended,  it  ismandat 
so  far  as  the  clerk  is  concerned. 

The  defendant  can  waive  its  provisions  in  so  far  as  re] 
personal  rights. 

If  Art.  177,  C.  P.,  is  mandatory  to  that  officer,  it  is  i 
defendant  who  can  waive  the  rights  secured  in  his  Interet 

They  provide  one  of  the  forms  whereby  service  may 
It  is  not  sacramental  or  exclusive.     These  articles  are  dir 

In  forced  sales  it  is  provided  that  appraisers  shall  be  a^ 

The  debtor,  when  his  rights  alone  are  affected,  can  ^ 
appointment.  The  right  to  waive  is  the  rule,  and  is  dei 
compliance  with  some  provisions  of  law. 

**In  all  cases  in  which  it  is  not  expressly  or  impliedly 
parties  can  renounce  what  the  law  has  established  in 
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n  the  renunciation  does  not  afTeet  the  rights  of  others,  and  is  not 
r^ry  to  the  public  good,**  the  welfare  of  the  whole  body  politic. 

In  aU  covenatita  every  one  may  renounce  hia  own  rights,  and 

which  is  for  his  advantage,  provided  that  he  does  nothing 
rary  to  equity,  law  and  good  manners,  nor  to  the  interest  of 
i  persons.**     Domat,  Vol.  1,  p.  178. 

ku  individual  is  always  at  liberty  to  waive  the  benefit  of  laws 
ie  for  his  advantage.^^ 
^ere  are  exceptions  classed  as  foil  owe  by  Toullier  \ 

*•  Where  the  law  itself  has  prohibited  any  deviation  ft^m  Ita 
osition^. 

**Where  it  may  be  inferred  from  the  dispositions  or  the  motives 
he  law  that  it  is  absolutely  prohibitory', 

'* Where  the  law  has  for  its  foundation  some  public  or  political 
m^  or  the  interest  of  a  third  person.*' 
be  case  at  bar  does  not  come  within  these  exceptions. 
tit  stipulation  or  pact  de  non  ulienandQ  ie  but  a  waiver  of  citation 
otice, 

has  become  a  part  of  our  system  of  laws  without  special  enact- 
It. 

has  received  the  sanction  of  our  jurisprudence. 
be  third  possessor  can  be  divested  of  hie  ownership  or  posseaslon 
lout  citation  or  notice. 

The  payee,  may  eoufees  judgment  for  the   maker***     Daniels  on 
9»,  3  E.J  p.  66. 

ae  question  presented  is  not  res  nova.     If  it  were  it  may  be  that 
conclusions  would  be  different. 

the  oaae  of  Toledano  vs*  Eelf ,  7  An.  61,  ^*the  sale  was  by  authentic 
which  t  among  other  things,  provided  that  the  act  should  import 
e«sion  of  judgment  and  that  the  vendor  should  have  the  right 
ediately,  and  before  the  deliverj-^  of  the  goods,  to  have  judg- 
t  entered  thereon  for  the  amount  of  the  notes,  with  interest, 
out  any  previous  citation  or  notice ;  that  no  appeal  should  be 
n  from  said  judgment  or  any  notice  thereof  to  the  defendants  be 
ired, 

1  a  petition  filed  on  the  same  day  judgment  was  rendered. 
le  act  on  which  judgm.ent  was  rendered  contained  a  power  to  the 
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creditor  to  enter  up  formally  a  judgment  in  a  court  havii 
tion. 

An  authority  the  court  held  in  that  case  which  can  be  le 
to  a  plaintiff. 

'<  On  the  exhibition  of  an  act  of  the  kind,  we  think  com 
power  to  carry  into  effect  the  agreements  of  parties." 

During  many  years  agreements  were  made  electing  done 
purpose  of  being  sued. 

This  election  was  a  personal  right  and  could  be  waived. 

In  1861  an  act  was  adopted  to  invalidate  such  agreemc 
a  general  rule  was  laid  down  that  a  party  must  be  sued  a 
cil,  and  the  fruitful  cause  of  discussion  and  contention  w 
to  an  end. 

Courts  have  not  the  authority  to  remedy  the  practice  < 
of.  The  question  is  one  of  legislative  policy,  and  must  be 
authority  to  remedy. 

It  is  therefore  adjudged  and  decreed  that  the  judgm 
lower  court  be  and  is  hereby  annulled,  avoided  and  reveri 

By  reason  of  the  confession  of  judgment,  and  the  law  aj 
dence  being  in  favor  of  plaintiff,  it  is  ordered,  adjudged  a 
that  he  recover  of  the  defendant  the  sum  of  $2147,  y 
cent,  per  annum  interest  on  said  sum  from  March  3,  181 
the  further  sum  of  10  per  cent,  on  said  account,  for  att 
and  for  all  costs. 


No.  1232. 
^.j  ;tn  Police  Jury  of  Lincoln  Parish  vs.  William  Ha 

mill    '^li"^ 

I  _ —        ,|,jjj.  ejise  of  State  vs.  Harper,  recently  decided,  governs  this  ease. 

APPEAL  from  the  Third  District  Court  for  the  Parish 
Barksdale,  J. 


E.  H.  McClendon,  District  Attorney,  for  Plaintiff  and 
When  the  defendant  puts  at  issue,  by  demurrer,  the  legality  or  cons 
of  an  ordinance  of  a  municipal  corporation,  which  imposes  a  fin 
prohibited  acts,  the  Supreme  Court  has  Jurisdiction  of  the  appeal 
Con.,  Art.  81. 

The  police  juries  have  the  power  to  regiilate  whiskey  shops,  and  1 
on  those  who  violate  such  regulations,  and  said  fine  can  be  recoT 
suit.    R.  s.  2743.  paragraphs  6  and  7;  Act  76  of  1884;  36  An.  912;  40  An 
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d'  Hudmn  and  F.  IV,  Price  for  Defenaant  and  Appellee. 


opLDion  of  the  court  wae  delivered  by 

^*ER,  J.  ThiH  suit  arises  under  the  same  ordiuance  of  the 
jiuy  of  lincoltj  parish  which  waa  recently  considered  by  ns  in 
IB  of  the  Bt-ate  vs.  Harper,  42  An. 

n  decision  of  that  caae^  we  stated  the  auhstance  of  the  ordi- 
whieh  need  not  now  be  repeated.  That  case  involved  a 
a  prosecution  for  violation  of  the  ordinance,  while  this  ie  a 
r  the  recovery  of  a  Una  or  penalty  for  a  like  violation. 
tield  that  the  ordinance  transcended  tha  power  delegated  by 
ptlature  to  the  police  jury,  and  was,  therefore,  illegal, 
^be  reasons  asnigned  for  quashing  the  criminal  prosecution 
with  equal  force  to  fines  and  penalties  imposed  by  the  ordi- 
Lnvoived  in  this  suit.  The  police  jury  had  no  more  power  to 
f  fines  for  violation  of  an  illegal  ordinance  than  to  inflict  crini- 
naltiee  for  alike  violation. 

judge  a  quo  rightly  construed  our  opinion  as  declaring  the  or- 
e  to  be  uttTH  vires  and  illegal, 
[ment  aflSrmed. 


No.  1231. 

JAM£6   SlEGET  ET  AL,   VS.    ISIDORE  NEWMAN. 

ying  tbtr  prt'?ii?riptioii  nt  Act  lOG  of  ISTrto  an  ncstion  to  lnvuiNiii((r  a  tlll^  Ui 
>rTty  tniri'iiJifc^'Hl  at  tax  ^iiU*,  it  is  the  provtnee  of  th(s  foitrt  to  set!^  tUnt  the 
wufi  iimtif'  iiHfft!t  find  bff  rti'iut  of  tamf  inv  of  thin  Sittte  wUit^lj  auttiorljsvd  thd 
pr'sici^^riiii^;  und  In  cm^c  it  uppeun^,  from  u  Himpk'  ioiifii^eiJoii  of  ttietitlLv 
It  wa*i  tinE«)4j  miidot  tk«  l>»rt>r  the  tstutttte  wiU  not  be  inBlntattied, 

EAL  from  the  Fonrth  District  Court,  Parish  of  Jackson. 
Mdger^  J. 


i  W*  Price  and  Boatn^  d?  Boainer  for  Plaintiffs  and  Appellants : 

he  trial  of  an  essception  of  mi  t'liuB**  of  action  coup  lea  with  u  pleti  o(  prtJ- 
ption»  whore  tht*  pourt  rrfviseei  lo  seviir  or  to  roEtr  to  the  merSttti  thu  uUi^^u^ 
*  of  the  peril t Jon  arp  taken  us  true  for  the  piirpodvis  of  tho  triai  of  both 
fptioiif!,  una  tiis  mt tut pr^tmndi  la  upon  the  party  pj*a4lng  thtf  exeeptlona. 
tei-m  ol  prtt*crlption  <?r«atoa  hy  Act  ^^o.  l!Jr>  of  1974  a  oca  not  apply  to  ^alu* 
f>lutt*ly  null  on  ttie  face  of  the  aoea,  or  uiaac  without  authority  of  law.  It) 
If^ ;  SI*  An.  m,  m  Ml.  'JVI,  tm-,  U  An-  4«7.  7(>&;  fiTi  An.  tn8*J ;  Ulaek  on  Tajc  Titleit 
*.  Vn  lo  nl,  t*i»^^*ti  una  \m ;  CooU^j*  on  TaxutkiUt  pp^  *^^  to  Sfi;*,  ana  4V7»  aua 
w;  U  All.  107,  H>7.  HCi ;  ^  \iu  Ul ;  :fi  An.  912. 
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The  sale  of  real  property  for  taxes  accrued  since  ihe  adtjption  € 
tioii  of  I'riTl*  nnist  be  made  to  tlie  party  who  will  takr  the  ieust  g 
and  pay  the  taxes,  interest,  cost  and  penalties.  This  i.M  iiu^Tid'ito 
strictly  complied  with  under  the  pain  of  nullity ;  ht^iif*'  the  saleo 
than  the  taxes,  interest,  cost  and  penalties  is  ahsrtlutc  ly  null  nut 
Const.  1879;  Black  on  Tax  Titles,  124,  125,  126,  127,  %.  :<■*,  Kkp;  Al  An. 
An  assessment  of  property  to  a  party  lont?  since  d<'r(  sisrd  or  tty  1 
the  heirs  had  accepted  his  succession  unconditiormlty  i,s  n  radlc; 
the  three  years'  prescription  cannot  cure.  30  An.  ITG,  f^Tl;  :^ 
:U  An.  107.  1245;  Ho  An.  10S6;  38  An.  521,  1105;  40  An.  iVi,  and  :uitli 
cited. 


White  &  Saunders  and  E.  E.  Kidd  for  Defend.^nt  a 
cited:  39  An.  410;  39  An.  1005;  69  Ala.  29S;  68  Ala,  2fc 
id.  164,  168. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiffs  claim,  in  joint  ownership^  c 
situated  in  the  parish  of  Jackson,  and  to  which  they  dei 
inheritance  from  their  father,  James  Surget,  who  died  in 
Mississippi  in  1856.  They  aver  that  they,  as  the  sole 
deceased,  have  been  in  possession  of  said  lands  ever  sin 
they  having  unconditionally  accepted  his  succesfllou.  Th 
that  the  defendant  claims  said  lauds  under  and  by  virtue 
tax  adjudication  thereof  to  him,  made  and  executed  by  i 
lector  on  the  24th  of  June,  1881,  in  purported  satisfactioi 
of  certain  years  therein  indicated.  That  said  purporte<] 
to  said  Newman  is  absolutely  null  and  void,  and  did  not 
any  title  because  of  certain  alleged  patent,  absolute  nil 
are  discoverable  on  a  simple  inspection  of  the  act. 

The  prayer  of  their  petition  is,  that  the  sale  to  the  i 
declared  absolutely  null,  and  they  be  recognized  as  oi 
property.  The  proces  t^erbal  of  the  tax  adjudit-ation  u 
and  made  a  part  of  plaintiff's  petition. 

To  this  action  the  defendant  tendered  a  plea  of  no  cat 
and  plead  the  prescription  of  three  years  under  Sec. 
of  1874. 

On  the  trial  this  plea  of  prescription  was  sustained  i 
missed  at  plaintiffs'  cost.  From  this  judgment  the  pi 
appealed. 

From  all  that  appears  in  the  petition  and  tax  title,  i 
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here  is  no  raerit  in  the  exception  of  no  eaose  of  action,  and 

>  our  opinion  muat  turn  upon  the  preecription  of  three  years* 
?  language  of  the  etatute  relied  on  is  as  foHowBi,  viz : 
ny  action  to  invalidate  the  title  to  any  property  purchased  at 
de,  under  and  by  virtue  of  any  law  of  this  State,  shall  be  pre- 
^d  by  the  lapse  of  three  years  from  the  date  of  such  sale/* 
dently,  then,  the  qnestions  to  be  examined  and  determined, 
■  this  plea,  are:  first,  whether  this  is  an  action  to  inTalldate 
e  to  property^  purchased  at  tax   sale;  second,  wai  such  sale 
under  and  by  virtue  of  any  laiv  of  this  State  j  third,  from  what 
19  the  three  years'  prescription  to  be  computed. 
*  provisions  of  this  statute  have  been  frequently  invoked  as 
:  applicable  to  suits  seeking  the  revocation  of  tax  sales,  made 
r  different  laws  of  the  State,  but  they  have  been  applied  in  but 
sported  decisions  of  this  court,  and  they  are  of  recent  date. 
atie  of  th^e,  Ban-ow^  vm.  Wilson^  39  An.  410,  we  said: 
I  is  a  mistake  to  treat  this  statute  as  one  intended  to  cure  defects 
t  titles*     It  ifi  a  statute  of  prescription,  barring  an  action  regard - 
>f  the  merits  or  dements  of  either  title.      •      *      *     ^jjg  atatute 
not  concern  itself  with  the  strength  of  one  title,  or  the  weakness 
other.  *^ 

the  more  reeent  ease  of  Mc  Don  gal  vs.  Monleznn,  39  An,  10O5, 
lich  we  treated  of  this  plea  of  preacnption,  the  plaintiff  grounded 
ition  in  nullity  on  certain  alleged  'illegalities,  irregnlarities  and 
cnalities"  in  the  aBBessment  of  the  property,  and  in  the  proceed- 
intecedent,  and  leading  up  to  the  tax  sale.  Amongst  them  were 
lerated :  first,  omiseion  to  list  the  property  as  belonging  to  a 
resident;  second,  omission  to  sell  lands  in  fifty -acre  Jots,  as 
red  under  Constitution  of  1868;  third,  insufficient  and  defective 
-iption  of  property;  fourth,  insufficiency  and  irregularity  of  ad- 
semeut  of  the  property  for  sale.  But  we  held  that  as  this 
te  was  **not  intended  to  cure  defects  in  tax  titles,"  it  mnst  be 
dered  '*and  held  to  be  an  impassable  barrier,  which  eliminates 
ery  right  of  the  court  to  inre^iigate  or  cotisider  the  ground^i  of 
id  nnUitt/  in  the  tax  sale,^^ 

ese  two  opinions  make  it  verj*  plain  that  in  giving  effect  to  this 
^ription,  we  are  not  to  be  limited  or  restricted  to  such  tax  titles 
tali  contain  no  illegalities,  irregularities,  or  informalities,  either 
e  assessment,  or  sale  proceedings  ■    for  mch  titles  are  good*  and 
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do  not  need  the  help  of  prescription.  Hence,  we  say,  that 
bars  the  action  to  annul,  regardless  of  the  merits  or  den 
title;  and  *' eliminates  the  right  of  the  court  to  investig 
sider  such  grounds  of  alleged  nullity,''  as  those  specitiei 
sale  attacked  by  McDougal  in  that  case. 

But,  in  the  instant  case,  plaintiffs'  contention  is,  thatth 
statute  does  not  apply,  because — amongst  other  reasons 
there  was  no  law  of  the  State  which  authorized  the  sale  i 
defendant,  and  that  this  is  a  badge  of  absolute,  incura 
which  is  apparent  from  an  inspection  of  the  act,  and 
averred  in  their  petition.  Or  that,  in  the  sense  of  the  «( 
tion  to  be  determined  under  this  statute,  in  applying  the 
scription,  the  sale  to  the  defendant  does  not  affirmativelj 
the  recitals  of  the  act,  or  from  the  face  of  the  papers  ofl( 
consideration  on  the  trial  of  defendant's  plea,  that  the  t 
sailed,  was  viade  under  and  by  virtue  of  any  law  of  this 
hence,  it  is  not  covered  by  or  included  in  the  terms  of  the 
voked. 

The  averment  of  the  petition  is  that  the  sale  purports  t 
made  on  the  21st  of  May,  1881,  in  satisfaction  of  the  tiiix 
against  the  estate  of  James  Surget  for  the  years  1873, 
1876,  1877,  1878  and  1880,  amounting  in  the  aggregate  t 
but,  that  if  said  sale  was  attempted  to  be  made  under  th< 
of  Act  107  of  1880,  providing  for  the  sale  of  property  forf 
judicated  to  the  State,  it  was  null  because  the  property 
been  forfeited  or  adjudicated  to  the  State,  and  could  not  b 
against  under  the  terms  of  that  act ;  and  further,  that  ss 
provides  for  the  sale  of  property  w^hich  had  been  forfeits 
the  State  for  taxes  due  and  delinquent  in  the  years  an 
1880,  and  that  in  this  case  the  tax  collector  proceeded 
property  for  the  collection  of  taxes  due  antecedent  to  18 
those  assessed  for  and  due  in  the  year  1880,  confusedly  i 
distinction,  and,  therefore,  the  sale  is  null. 

Reference  to  the  tax  title,  which  is  annexed  to  and  mn 
the  petition,  discloses  no  reference  to  any  Uiw  under  w 
made,  and  that  fact  can  only  be  determined  from  otiier  rec 
sind  by  deductions  therefrom.  It  recites  that  the  property 
**  for  sale  at  public  auction  *  *  *  on  the  t6th  of  A 
and  there  being  no  bid,  the  Tax  Collector  "  then  readvert 
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srtj  in  the  same  inann^rt  to  be  sold  to  the  la«t  and  highest  bid- 
•  •  •  on  Saturday,  May  21,  1881^  for  tvhut  said  land  tvould 
in  cn9h;  when  on  said  2lBt  of  May,  ISSl,-'  the  defendant  being 
t«t;  and  highest  bidder,  the  same  was  adjudicated  to  him  at  the 
price  of  12156  *60*-a  snm  e^fceeding  by  nearly  foOO  the  capital 
ntereet  of  the  baxes  and  the  penalties  due  thereon, 
the  date  of  this  sale.  May,  1881^  there  were  only  two  statutes  lu 
,  under  the  authority  of  ivhieh  taxes  prior  to  1879  and  those  of 
foald  have  been  collected,  and  those  were  Acts  107  and  77  of 

3  latter  ts  the  general  revenue  law  of  tl>at  year,  and,  by  it» 
ij  the  Tax  Collector  was  restricted  to  making  sale  of  *^  the  least 
tity  of  the  specific  property  of  an^^  debtor  w^hich  any  bidder  Will 
or  the  amoaut  of  the  taxes,  interest,  aud  costs  dtie  by  said 
ir,"  It  m  obvious  that  the  Tax  Collector  did  not  attempt  to  pro- 
under  that  fitatnte. 

e  former  statute  was  doubtlese  enacted  for  the  purpose  of  put- 
n  force  the  provisions  of  Art.  1  of  the  ordinance  lor  the  relief 
*l!nquent  tax  payers,  but  it  evidently  relates  only  to  the  sale  of 
rty  fiyrfeited^  or  sold  to  the  State^  for  dehnquent  taxes  and  licenses, 
appears  from  a  eaaual  examination  of  the  title,  a»  well  as  of  the 

of  the  aet;  and  we  have  frequently  so  construed  it.  It  Is 
Lly  obvion*  that  a  statute  which  directs  and  requires  a  tax 
Jtoi'  to  sell  proptrt^  forfeited  or  mid  to  the  8tait\  only^  does  not 
ir  upon  that  officer  power  or  authority  to  sell  property  of  a 
r/ueii/  hijr  paffer^  In  satisfaction  of  *^  taxes  due  the  State^^^  It  was 
jiirticular  deficiency  in  the  Actof  1880  which  neccssitat-ed  the 
ige  of  Act  98  of  1882 »  Sec.  1  of  which  required  the  Tax  Coi- 
rs to  advertise  for  sale  property  which  had  theretofore  been 
ifed  to  the  State  for  unpaid  taxes^  property  which  had  been  sold 
d  Statue  for  unpaid  taxes,  and  **  property  upon  which  any  taxes 
&)  due  to  the  State  *  *  *  pH or  to  January  1, 1880,^*  There- 
if  the  Tax  Collector  did  proceed  under  that  law  to  enforce  the 
■tioE  of  taxes  due  the  State  prior  to  the  1st  of  January,  ISSOj 
njcB  Su^et's  estate^  it  can  not  be  said  of  his  adjudication  that 

**  title  to  *  *  '  property  purchased  at  tax  sale  under  and 
tur  of  nny  law  of  this  Stnie^^*  in  the  sense  of  the  Act  of  1874*  It 
ir  to  our  minds  that  in  applying  the  bar  of  that  statute  to  an 
>n  to  invalidate  the  title  to  property  purchased  at  tax  saley'* 
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it  is  our  province  and  duty  to  see  that  the  sale  was  ma^ 
by  virtue  of  some  law  of  the  State  which  authorized  the 
and  our  conclusion  is,  that  the  title  in  question  fails  tc 
existence  of  any  statute  authorizing  such  a  sale,  and  thi 
not  be  said  to  be  a  title  to  property  purchased  at  tax  ^ 
by  virtue  of  any  law  of  this  State,  and  the  prescription 
sustained  by  the  judge  a  quo  is  not  available  to  the  di 
should  have  been  rejected  by  him. 

Entertaining  this  view,  it  will  be  necesaaiy  for  us  t< 
judgment  appealed  from,  and  remand  the  cause  to  the  1< 

It  is  therefore  ordered  and  decreed  thai  the  judgni 
from  be  annulled  and  reversed,  and  that  the  cause  be 
the  court  a  gim  for  further  proceedings  according  to 
views  herein  expressed,  the  defendant  and  appellee  tc 
appeal,  and  those  of  the  lower  court  to  await  final  det^ 
the  cause  therein. 


No.  1233. 
Parish  of  Ouachita  vs.  City  or  Monroi 

Act  Nt».  r>7  of  ISTfi.  wh it'll  authorized  the  City  of  Monroe  to  pay  on 
peiKsc's  for  certain  purposes  of  the  parish  of  Ouachita,  cuii  no' 
any  item  of  expense  not  contained  In  said  act. 

The  authorization  of  the  city  to  pay  one-fourth  for  rtpnira  to  pub! 
not  be  extended  to  cover  the  expense  of  the  erectltm  of  new  bu 

A  PPEAL  from  the  Fifth  District  Court,  Parish  of  Otia- 
i  1     Richardson,  J. 


F,  G.  Hudson,  District  Attorney,  for  Plaintiff  and  Api 


W.  N.  Potts  for  Defendant  and  Appellee: 

1.  Municipal  corporations  li.ive  only  such  powers  and  duties  as  j 
their  charters  or  necessarily  result  therefrom.    IHJloo,  Vol.  I 
and  118. 

2.  Power  to  repair  does  not  Include  a  power  to  erijct  a.  n<?w  tmik 

Mun.  Corp.  (MX  Kd.),  J^ec.  14U,  p.  16«;    17  N.  V.  449;  "i  Cal.  2^. 


The  opinion  of  the  court  was  delivered  b^^ 
McEnery,  J.     The  Legislature,  by  Act  No.  81  of  18 
from  all  taxes  and  licenses  levied  by  the  parish  of  Ouae 
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Jannaiy  1,  1873,  aU  real  and  peraonal  property  within  the  cor- 
ion  of  the  City  of  Monroe  and  all  persons,  firms  and  corpo- 
18  within  said  city  limitB, 

Act  No.  57,  approved  March  21,  1876,  the  City  of  Monroe  was 
red  to  pay  one-fonrth  of  all  the  expenses  inciiired  and  liqni* 
I  by  the  pariah  of  Ouachita  for  drawing  and  summoning  jurors, 
mileage  and  per  diem*  the  summoning  of  witneseea  before 
1  iurica,  for  the  attendance  of  the  sheriff  on  the  several  courts, 
*paira  on  the  public  buildinge,  owned  by  the  parish  and  situated 
n  the  corporate  limits  of  the  City  of  Monroe, for  hooks  for  parish 
Ts^  for  regiBtration  and  election  and  for  the  salary  of  the  Dis- 
Attorney  pro  tern, 

e  act  provided  for  the  manner  in  which  the  account  for  ex- 
es shoald  be  made  out  and  presented  to  the  City  of  Monroe  and 
nanner  of  its  payment  by  said  city. 

pursuance  of  this  act  the  parish  of  Ouachita  presented  an 
tint  for  expenses  to  the  City  of  Monroe  for  the  sum  of  $2715.47. 
account  was  approved,  except  the  items  of  oil  and  coal  for  jail 
court  house,  and  the  item  for  the  cost  of  erecting  and  building 
KT  jail  for  the  parish,  which  was  drdered  by  the  police  jury  of  the 
lb. 

le  pariah  of  Ouachita  brought  this  suit  to  secure  the  one -fourth 
le  account  from  the  City  of  Monroe. 

^e  facta,  as  admitted,  are  that  the  jail  was  built  in  1888  by  Pauly 
ir  under  a  contract  with  tlie  police  jury  of  Ouachita  parish*     Its 

was  $946 6. 60,  one- fourth  of  which  is  claimed  from  the  City  of 
roe.  Neither  the  Mayor  or  City  Council  of  Monroe  was  con- 
■tl  about  said  contract,  and  never  consented  to  the  same.  The 
ipon  which  the  old  jaU  stood  was  sold  by  the  parish  for  11000, 
the  materials  of  the  old  building  were  sold  for  $50,  and  the  pro- 
Is  of  both  sales  placed  in  the  parish  treasurj^  no  part  of  which 
credited  to  the  City  of  Monroe.  No  part  of  the  materials  of  the 
jail  were  ased  in  the  new  one,  which  was  erected  on  a  lot  in  a 
rem  square  from  the  one  on  which  the  old  jail  was  located* 
icrt  waa  an  imperative  necessity  for  the  construction  of  a  new 
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and  those  whicfa  are  essential  and  indispensable  to  th< 
jects  and  purposes  of  the  corporation. 

The  Act  No.  57  of  1876  authorized  the  City  of  Monr< 
fourth  of  the  expenses  of  the  parish  of  Ouachita  only  f 
ing  purposes :  Drawing  and  summoning  jurors,  per  diei 
of  jurors,  summoning  witnesses  before  the  grand 
attendance  of  the  Sheriff  on  the  courts,  for  repairs  tc 
buildings  in  the  city  limits,  for  books  for  parish  officen 
tion  and  election,  and  for  salary  of  the  District  Attorn* 

In  this  enumeration  of  the  expenses  to  be  borne 
Monroe  there  is  not  included  directly  or  by  implicati< 
of  the  City  of  Monroe  for  the  items  of  coal  and  ice,  n 
eluded  the  authority  for  the  City  of  Monroe  to  pay  c 
expenses  of  erecting  public  buildings.  The  authorizat 
by  said  act  to  pay  one -fourth  expenses  for  repairs  c 
tended  so  as  to  make  the  city  liable  for  one -fourth  ps 
of  erecting  the  jail.  It  was  a  new  building,  on  a  distar 
one  on  which  the  old  jail  stood ;  not  a  part  even  of  t 
the  old  jail  was  employed  in  its  construction ;  and  it  w^ 
version  of  the  meaning  of  the*  word  repairs  to  so  cons 
implication  or  necessary  inference  it  could  be  made 
erection  of  a  new  building,  at  a  different  locality,  c 
different  plan  and  of  different  materials.  1  Dillon  j^ 
tions,  Sec.  140. 

There  was  no  express  authority  granted  by  the  Legi 
City  of  Monroe  to  pay  one -fourth  the  expense  for  the 
jail  in  the  City  of  Monroe  by  the  parish  of  Ouachita,  anc 
to  incur  this  expense  can  not  be  inferred  from  any  gra; 
the  city  in  its  charter,  or  in  Act  57  of  1876 ;  and  the  ex 
essential  and  indispensable  to  the  declared  objects  and  i 
municipality  as  the  City  of  Monroe,  as  stated  in  the  ac 
provided  herself  with  all  necessary  police  buildings,  incl 
station  and  prison. 

Judgment  affirmed. 
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No.  1235. 
Louisiana  National  Bank  of  New  Orleans  vs.  H.  B.  Seorr* 

V'liim  111  u  L'oiitniij:t  of  pnrtutMi^hip  l>t'tTvt*«jii  a  wtfc  niitl  ai  thlnl  pt'rstin,  It  SsMlpu- 
Inteii  tlitit  ihe  Hife'H  liu^tlmuil  *»lifil!  rfpri?!»rnt  tlic  wife  in  nil  pAiittH'i^litjj  busj- 
iiHiis^^*  iiml  lUut  Ut*ii.  uL-t>9  HliulUit'!  binding  on  ttif  finn  "tlic  htiriKMiH  If  lie  weiv  u 
tnt*ti)h«?r  i>f  miht  Hrt^,"  eiu'ti  ^tiputatlc»ii  \v^U  tiim  witU  itU  th^  powor«i  of  »i 
pmini'j*  iitnl  JiJj^  si|^iiitnrt»t»f  tUiiflnii  immt!  to  »ot«a  j^tTCfj  in  llu'  biiwlnoss  of 
thf  ilrm  1 9  lift  binrliitg  a^  »f  nltfiKHl  hy  a  pactuvn 

A  PPEAL  from  the  Seventh  Bistiiet  Coort,  Pariah  of  Franklin. 
^     Murphy,  Judge  ad  hoc. 


A,  W,  Moore  for  Plaintiff  and  Appellant. 


Gotham  ^  Berry  for  Defendant  and  Appellee. 


The  opinion  of  the  conrt  waa  delivered  by 

Fi-^>"XER^  J.  The  plaintiff  bank  enes  as  holder  and  owner  of  two 
^romissorj*  notes  purporting  to  be  signed  by  the  commercial  firm  of 
^le  &  Scott,  and  claims  judgment  against  the  defendant  as  a  mem- 
er  of  said  firm* 

Kcott  filed  answer  averring  that  *^  what  purports  to  be  the  signature 
I  the  firm  of  Earle  &  Scott  to  the  notes  sued  on  was  placed  there  by 
lenry  T-  Earle  without  the  knowledge  or  consent  of  said  firm  or  of 
efendanfc  herein;  and  further,  that  said  firni  derived  no  benefit  from 
^jd  notes^  and  that  aaid  Earle  was  without  any  authorily  whatever 
9  sign  the  firm  name  thereto,  the  same  having  been  given  by  said 
larle  a»  accommodation  paper.*' 

The  firm  of  Earle  &  Scott  wa<i  composed  of  Mrs,  S*  S.  Earle  and 
[,  B.  Scott,  Mrs*  Earle  being  the  wife  of  Henry  T,  Earle, 

The  articles  of  partneriihip  were  in  writing  and  contained  the  fol* 
xwing  clause  I  '*  It  is  further  agreed  that  H,  T.  Earle,  husband  of 
arah  S,  Earle,  shall  represent  her  in  said  partnership,  and  she  does 
ereby  conelitute  her  said  husband  her  agent  to  represent  her  in  said 
crtnmercial  partnership,  and  he,  the  said  H,  T.  Earlej  is  hereby/  ae- 
nowledged  by  miid  flr/ti  wi  «hc/i,  to  do  and  perform  all  acts  pertaimng 
)  said  agency y  and  his  acts  shall  be  recogni2:ed  the  mine  as  if  a  member 
f  said  firm.' ^ 
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It  seems  to  us  that  this  lang^iage  expressly  confers  upon  I 
the  powers  of  a  partner  and  authorizes  him  to  act  as  such  ai 
the  firm  to  recognize  his  acts  just  as  if  he  were  a  member  of  1 
His  signature  of  the  firm  name  to  these  notes  must,  there 
giv«n  the  same  force  and  effect  as  if  he  had  been  a  membei 
firm. 

The  power  of  a  commercial  partner  to  bind  his  firm  and 
partner  by  notes  given  in  the  name  of  the  firm,  in  mattere  re] 
the  business  of  the  firm,  does  not  admit  of  question.  The  p? 
takes  such  a  note  can  not  hold  the  firm  if  it  has  been  given  1 
ters  not  relating  to  the  firm's  business;  but  if  the  note  be  ne 
.»/*»*'  *  j:  and  pass  into  the  hands  of  bona  fide  third  holders,  such  hoL 

...il  *  *•  •.  not  affected  by  w^ant  of  authority  or  by  the  fact  that  it  w^as  \ 

*^ '"  •  ••  !  a  matter  not  relating  to  the  firm's  business.     Walworth  vs.  J 

son,  9  An.  339;  Martin  vs.  Muncy,  40  An."  190. 

Third  persons  are  not  bound  by  special  limitations  in  the  ai 
partnership  of  which  they  have  no  notice.      Gruner  vs.  Stu( 
An.  1076. 
,,5  ^^*  In  this  case  it  is  not  made  very  clearly  to  appear  how  the 

^tn  V'.Z  acquired  the  notes,  or  w hether  the  notes  were  given  in  matte 

ing  to  the  business  of  the  firm  or  enuring  to  its  benefit,  or 
plaintiff  had  notice  of  the  limitations  on  the  partner's  authoi 
Indeed,  the  judge  a  quo  restricted  evidence  on  these  poi 
^  evidently  proceeded  on  the  assumption  that  the  firm  could,  \ 

lii    t—  r  circumstances,  be  bound  by  the  signature  of  H.  T.  Earle,  cor 

-*« '  •  "^  that  the  articles  of  partnership  conferred  no  such  authority. 

In  this  we  think  he  erred,  but  considering  the  importanc 
case  and  that  there  may  be  defences  other  than  Earle's  lacl 
authority  whatever,  and  particularly  considering  that  the  d( 
has  not  been  represented  on  this  appeal,  we  deem  it  best  s 
reverse  the  judgment  and  remand  the  cause. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  a 
from   be   annulled,    avoided  and   reversed,   and   that   the 
remanded  to  the  lower  courts  to  be  there  proceeded  with  a< 
to  law  and  the  views  herein  expressed. 
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No.  1236. 

M,  T,  Theobalds,  Tax  Collkctor,  \^.  Thomas  N.  Conner. 

•tloii  12  of  An  nn  fjr  riiiKfi,  tin/ Hcmi-Mu  luw  pr  that  yo«r,  wliItLi  provlatiij  uti 
iiiiji!  lU'CsHMe  tar  cv^ry  IrtdtviUuuil  ejirryin|ittin  ibe?  bu6iQr*s  or  prolofi^ioti  c»i 
3Wt  UaiUlv\\  or  mi^rtisiulr  whtt  empLoy^  H!f^!*UllitM■i^  itoos  not  ooriLriiVijnL'  tlie 
»^*feloa»  of  Artk;Io  aiW  of  the  CoiijKtrtutloii,  wltk^li  vxciupts  from  th^i  ptiyliieot 
I  Jifcnai!  taA  Hio^l"  v*  bo  Mr©  c-rigngf?iL  in  mt^oliiink'ul  purbuitsf^. 
c  law  Lmpoatu^  a  Ikviiso  on  Ihoiiie  pi'r»onf*  whociirty  on  atij'  of  thv  liUHlni'»si*s. 
Unjffl  or  |»rt>ttj!?sion**  tbtir*^ln  fniiuicruted,  antli  rt^i  ooiiCruiiCuJ'rt,  iuiis.li'1'  biillil' 
,  Htiyl  thi?  llki;*;  ubO  the  roti&tItitttt»ti  exi'«ipt«  tliost?  iierfl<m»  wboHm0iiij?iiriMl 
if>ctliHiiioal  or  iiitiimal  liil*or. 

PEAL  from  the  Third  Ward  Justiee^s  Ootiit^  Parieh  of  Ouachita. 


n*  O.  Benton  for  Plaintiff  and  Appellee. 


lifipr  <£  Lavikin  for  Defendant  and  Appellant, 


42  Tsrj 
41  lllfl^ 

46      40 

4fi    Sill 

I  45  Uljl 

4:>    TFT 

46  mi 


&  opinion  of  the  conrt  was  delivered  by 

tTKiNs,  X  The  Tax  Collector  proceeded  by  rule  on  the  defendant 
nipel  him  to  show  cause  why  he  should  not  pay  license  for  pur- 
:  "  the  bus!  n  686  of  contractor  or  mechanic  employing:  asa  I  stance." 
mswer  to  the  rule,  defendant  denies  owing  the  license  demanded, 
ivere  that  so  much  of  See.  12  of  Act  101  of  1880,  as  authomeB 
ollection  of  annual  license  of  |25  from  every  individual  carrying 
te  busitiese  of  master  builder  or  *♦  mechanic  who  employs  assist- 
,**  is  nuU  and  void,  because  It  is  in  contravention  of  the  206th 
le  of  the  Constitution,  which  exempts  persons  engaged  *'in 
lanieal  pursuits '  *  from  the  payment  of  such  license, 
e  magistrate  made  the  rule  absolute,  and  condemned  the  defend- 
0  pay  the  license  denuinded^  and  he  has  appealed, 
e  defendant's  counsel  cite  and  rely  upon  otir  decision  in  City  of 
Orleans  vs.  Bayley,  35  An*  545,  as  being  conclusive  of  theques- 
in  Ms  favor. 

that  c»se  we  had  under  consideration  and  construed  the  pro- 
tis  of  See.  12  of  Act  119  of  1880,  it  being  the  hcenae  law  of  that 
,  enacted  in  pursuance  of  Arts.  206  and  207  of  the  Constitntion, 
lino  a  city  ordinance  providing  a  similar  license  for  the  muuici- 
r.    In  the  course  of  that  opinion  we  said:   *^The  defendant  is  a 


'■'m  :\ 


U    •Id 


1       lliL 


,<     f*^' 


r' ^. 


788 


SUPBEME  COURT  OF  LOUISIAKA. 


Tiix  Ot>nertor  Vfc  Oonoor. 


plasterer  J  works  at  his  trade  with  his  oyrn  bands, 
executing  a  iarger  contraet  than  he  can  conveniently 
self,  employs  other  plasterers  to  assist  him, 

**  Manifestly  he  i»  engaged  in  a  meehanieal  pursuit.  ' 
raent  of  aasiBtance  in  his  occupation  does*  not  alter  the  i 
occupation*  The  Constitntion exempted  those  engaged  i 
puranJts  from  the  payment  of  license  upon  their  trade 
held  that  the  license  law  of  the  State,  and  the  license 
the  city,  enacted  in  pursuance  thereof,  were  both  illego 

^'The  superior  law  had  ab*eady  prohibited  that  kind 
from  being  taxed,  and  therefore  the  LegiBlature  was  with  i 
to  impose  a  tax  upon  it.    Much  more  was  the  city  withou 

I  "Undoubtedly  that  opinion  ih  correct,  for  Bay  ley  was 
and  worked  at  his  trade  irith  hiH  tnmi  hantis.  When  he 
contiaet  than  he  coold  conveniently  perform  himself  1 
other  plasterers  to  assist  him.  Manifestly  he  was  engag 
t^hanical  pursuit,*^  such  as  is  contemplated  in  the  const 
emptioUp 

But  we  feel  quite  sure  that  it  was  not  the  intention  o! 
of  the  constitutional  article  to  exempt  persons  carr>-ing 
ness  in  which  the  defendant  is  engaged;   and  we  are  ec 
that  the  Legislature  does  not  «o  construe  Its  provisions  i 
standing  the  interpretation  placed  by  this  court  upon  tl 
of  the  License  Act  of  1880,  the  identical  provisions  ther< 
incorporated  in  the  license  law  under  consideration* 
Clares  '*  that  the  annual  license     *     •     •     for  every 
company  vurr^ing  tut  ihr  profemtou  or  buMnesft  (of)  ageni 
boats,  draying,  trucking,  keeping  cabs,  carriages,  had 
for   hire,  undertaker,  owner  or  lessees  of  toll  bridges 
buiMerttt  stevedores  and  mec^hauics  who  em  plot/  asaittane 
etc.     (Italics  ours,) 

The  statute  places  each  and  every  one  of  these  avoci 
ployments  in  the  category  of  *^bu»ine4»  or  prttfesMofi.** 
of  the  Constitution  declares  that  **  all  persons,  assoel* 
sons,  and  corporations  piu-suing  any  trade^  pn>fesmof\ 
caUing  may  be  rendered  liable  to  such  (Ueense)  taXj 
laborers,  elei^gymen,  school  teach erSj  fAaae  cftgaged  it 
agrimilfttral,  horticnUural  and  mining  pMr#Mil«,*'  etc.     { 
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Lft  latigi]Bg«  jtistiaeB  the  dlatinction  which  the  statute  haa  made* 
stiAes  a  ]iceDB€  tax  being  imposed  on  such  persons  as  pursue 
Df  the  profc9inonB^  hitmneme^  or  callings  which  are  enumerated 
?iti,  and  the  exemption  from  such  tax  of  tho&e  who  are  engaged 
srk»  or  laborers^  and  those  engaged  in  merhanircU  pursuiU^  etc, 
L  may  be  tliat  a  master  bniider  or  contractor  who  employs 
men  or  aasistants  is  liable  to  this  lioenee  tax ;  and,  at  the  same 
t  a  clerk,  laborer  or  one  engaged  in  a  mechanical  or  agricultural 
lit  who  employs  other  laborers  or  mechanics  to  assist  him  la 
ipt  therefrom. 

^  qneation  turns  upon  the  character  of  the  avocation  or  em- 
tnent,  and  not  upon  the  fact  of  aselstants  being  employed* 
A  **  mechanicj"  according  to  Worcester,  is  **  one  employed  in 
unreal  or  itmnunl  labor;*'  and  '*  mechanical''  la  defined  to  be 
ployment  in  manual  labor.''  Taking  the  phrase  *' engaged  in 
lauical  pursuits  *'  accordlug  to  these  definitions,  and  it  is  clear 
the  framers  of  the  constitutional  article  intended  to  relieve 
i  license  those  persons  who  are  engaged  from  day  to  day  in  the 
[jrmance  of  manuttl  labor  in  mechanical  or  agriciiltura]  pursuits, 
that  the  master  builders  and  contractors  who  employ  others  to 
he  work  which  they  merely  superintend  should,  like  other  pro-. 
onal  men,  pay  the  license  tax, 

appears  from  the  evidence  in  this  case  that  the  defendant  is  a 
I  mason^  but  has  not  followed  the  manual  duties  of  that  occnpa- 
tor  many  years.  That  he  makes  contracts  for  the  erection  and 
truction  of  brick  ediflces^  the  building  of  which  he  supervises, 
e  the  mechanical  labor  of  laying  the  bricks  is  performed  by 
loyfis  of  his  own,  or  those  of  the  person  for  whom  the  contract 
ken. 

le  defendant  is  also  a  manufacturer  of  brick,  and  he  makes  eoli- 
th to  place  them  in  the  w^alls  of  buildings  at  a  fixed  price  per 
iitand*  In  such  case  he  employs  brick  layers  to  do  the  mechanical 
of  the  work,  and  he  superintends  the  construction  of  the  build - 
Two  of  the  witnesses  state  that  the  *  defendant  has  been  aeon- 
tor  for  the  brick  work  of  many  buildings,  constructed  in  the  city 
lonroe,  during  the  past  fifteen  years,'"'  and  he  ^*hasnot  performed 
regular  manual  labor,  in  laying  bricks,  in  the  erection  of  these 
diiigft,  He  has  contracted  for  tbe  brick  work,  or  supervised  or 
erintended  it^  in  all  the  cases  referred  to/' 
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It  is  shown  that  defendant  ha«,  ^'witMn  the  past  fil 
oc'Cimonally  laid  brivkti  in  ordei'  to  exhibil  kin  own  skill 

The  defendant  ii  a  contractor  or  master  meelianie  or  I 
employs  other  persons  to  do  the  work  which  he  itnperini 
like  Bay  ley,  he  does  not  ^"work  at  bis  trade  with  kiM  own 
does  he  engage  others  to  asmM  Jiim.     Those  wham  he  ej 
form  the  M'ork  with  their  hunds,  and  he  superintends  th< 

The  statute  which  siibjeete  penions  pursuing  such  an  a 
defendant'ij  to  a  license  t<ax  is  not  unconstitutional,  and  hi 
its  payment. 

Judgment  affirmed. 


No.  1234, 

Mrs.  P,  C\  McFee  v^.  VicKsBiEG,  BimEVEPoRT  &  Pa 

ROAD  Company, 

UiMlr^iKi  t'oiJiTiiLnicH  filloukl  pravUh*  f^ntv  rt*ml  tJi^tin,  tJu*  rroa;*  tU.^«  ulu 

iiuU  iUt'  rujle  »lion*<  iiiitl  in.^'nru'ly  liiitl. 
An  ii('4'ltlfnt  c;iii!**'il  by  nej^lignjiru  in  not  Uiu*  pi  f>vidlij|f  for  tin?  aufet 

M'Ti]ff<7r^  jinit  i^'iiipltjyc^a  wiU  !4iibjei''t  tliftii  to  iUtuaigeA, 
Thv  (n.u'i*tluu  of  ijuctjiive  or  eierapUiry  (tm5fiai<e.^  net^d  iioi  bocIecNl''^ 

liiluvii'iHU  u^  thert^  t^  not  that  tflr<iiicnt  ot  lualitTi*  ^r  evtl  bitifut  or  n 

ti'rlug  liTjlo  aivi!  toniilo^p[irt  of  tlif  iK?t  <^;liiirfirtMl  osfli-ntial  to  dou; 


APPEAI-    from    the    Fifth    District   Court, 
¥iiehard»onj  J, 


Parisli    o 


fVjtf«  tfr  Hudson  and  Bmiiner  tt  Lamkm  for  Plaintiff  ani 

T(  i!}  tl^M  lUity  uf  tailroati  ronipniuir^  to  proTldi!  C^^r  thetr  pjis»L>n 
jiloy^^  u  HHtv  romi  liiul,  vvith  ^iimid  vrima  Uti»  uiti)  eiubfituiithil  mils  ^ 
fitjutun^'il  ♦lovvn,  ami  in  kot^p  tlu^ir  truck  in  ifnod  rt»imir,  Au*X  uny 
f^o  riuiilorH  theiM  lEi^ilik-  for  nil  cUumgefl  ojuiKCd  then.«hy.  VVoiad 
Vol, 'it  pp.  !"%♦  1W%  MiHl  l«i7,  ami  uott^  autl  jiutlioritif?ij  t'Jt«U;  Vol 
sbUd  uotifS,  21  AuicM'.  UiS!ji^  Lpwfi^  vs.  Iron  ^loimttiln  R,  It  ^tl,  anil  iiu 

Tbc  iiL'i^lii^en«t  of  tin?  r^atlmiisurr  ami  *nspii«?tor  1^  titt'  iiijjflijsvnf 
piiiiy,  tttii I  renders  th»^!  ronipanyiftibltt.  Wood  on  Hitdwiiys,  Vol. 
liTA;  McKlnney  cm  Ki^llow  ^Giviiiit.^,  p.  7§.  ?^  and  liuthoritltjs;  Rih 
wstys  (5tli  Kd*)  fi3?S,  Hut%  7;  *ii  Aii>,  Uep,  3**1^  untl  oises  eltiHl ;  iH  An. 
Kt'p,  40T;  iw  U*  S.  'iV4,  aiid  easyi«  cit«*fl. 
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Tile  roatlmaster  und  tn?*p<jc?tor  of  ronils  1«  not  a  fellow -at^rvupt  wiili  cUt?  flreiuiiri. 

3":  lf*n  t  .  S.  2i;j. 

U  iinj  injury  re^tilt  [it*nj  tlit^  t.*oinliiin?tl  fwnlt  ci(  tin.*  tnu&tur  sin«I  :i  f*iUow-acrvjint 

ihf  iiiitKf**!'  is  liable.     MoKinncy  nti  Fellow-f*i*Tvama  M,  itutl  (.' »«(*»;   ifti  An*  luit*, 

iintl  nii*t^fi ;    m*  V.  ^.  ♦^lUl. 

Till*  nrtniil  <Jutu«^t*s  to  be  rupaJrcfl  in  this  f-iwt}  t^nnalsts : 

Fir^it— of  liui  |ihyjii(*ul  €riilTt"dh*r  uf  Ibf  lit'iM-uKL'tncunj  tbt^  thtit^  of  injury  l\\\  h\» 

H't'oml — of  tin-  tiinit^il  dJjttri-Hsj  and  ii^fnuy  uf  tin*  liccriis*'*!  fur  tlU'  i^jitne  ptvHutI, 
nrnl  wbflo  tMnitfmpbitifii^  niul  y^tnmf^Un^  wttb  ili'ttlb, 

TlUinl—tbc'  UH'ntuI  s^iilTt^rSng  fsf  tiu^  pitunriff  csjiuiihmI  Ny  iMintrmplntiuK  Uii^-'suiJtb'U 
HiuJ  pniafnl  tlrutli  of  hnr  otily  Kriti,  tl:i0  loH^  of  Ul^  »»0iHi.4>%  h\.^  U^t^i^tHiH'*\  (itc 
Foni'th— tbi"  Tiilnir  of  tlir  llf43  of  I  bo  ttfcodseil,    ;t^  An.  >t.    iJSi  An.  U»  11+,  tft'*.i ;   ;iT  .An. 
fifia;   Aft  So.  Tl  iif  I!!**l;  17  An.  VJ;    r§  An.  27;  ^^  An.  *IM;  liH  An,  "0;    40  An.^  OurlL-y 
vs.  III.  Cent.  n.  n,.  2  (hvvn,  ^vi\  'Ifi't ;  1&  FeiL  !i<'p,  HT3. 

In  rsinea  of  tfruw^  nt'^tiirunut^  tbu  bivv  bkmtlei  toj^cttn*r  Iby  inturt'sit  of  isiwh^ty  inuJ 
lit  thv  agiit'wvf^ii  fndfvhbiul.iind  ^ivo'jiilnmne'e**,  not  only  ui  rt'ConipL'trnt*  tlit*  auf 
fert?r.  but  to  p III! i Mil  tbi^  uftvtaivr. 

Tbi'Hu  (■Xf*nifiIjir3M>r  piniitivt^  <binuifl[i*!*  ^ilicitilcl  liiMUkiweil  In  tbiJ"  pivseiil-  *'il!4^, 
$i  An.  Jbi«,  f^ijeeu  V3i»  Piillurd;  i^i  An,  3^3:  'Mi  An.  siHt  Id  Lti.  JKi;  S^oaicwiek.  aH;  m 
An.  m[  ni  1^  8.  an ,  igS.  IL  mi ;  r-T  Me.  air^ ;  41)  Misb.  JKJTi  j  lU  Ubio  ira ;  fjT  l'i»nii.  ;l,1!*; 
n  Ma,  2T: ;  24  Ii>Viii  ni ;  10  riL  2Ih:  im  wis.  68t). 

ShJ&&«  dt  Rumell  for  Defendant  and  Appellant: 

AVbili?  it  iii  Ibi?  Uuty  of  ii  rullroLul  rnjmpurTy  to  ui^c  r'*timm4ibfr  vtire  In  pn^vlibnj^  li 
!$H£e  romnji.'il  iind  suJUibb' mut'hinf^ry,  titul  In  tbt^  subictlon  of  foinputi.mt  ijini 
ttloy^^  to  niainifljn  it?«  nnid  nntl  openito  it  witb  luntcrlul  nntl  irmrbinrry  It  bii^ 
providi:t)  H'itb  th(.*  ^ainc  niHHonnbki  i^'tirt},  it  dues  not  warrant  thtj  t*i>nipHtjnry 
ii(  (l!*  oanipnierit  furtbcr  tbuti  io  exert'ifte  tbis  rtfimntUtU*  cttrr.  Umvt  il'S,  Vibi, 
«lo.  -  Mi  An.  (TSI. 

Tt  *Un?»  not  Wai-ralit  tbt'  r/<>tol>k'tel1f«n  of  bw  iijuijiun^at  t'ortbiT  Uuiu  lo  rxerflso 
n^jisonfthli* fiire  in  provhlbn^  iintl  iieenrbiK  *(iime  luid  i«noi  rt'sponaiblo  tovtntrnt 
ib^f*frtfl*  *'Tlie  tCrtt  of  cJJlfgfnj'M  Is  tbiU  of  fjrtbnury  caru."  Pit;  re*  u  aTO+  i»nd  n«t**» ; 
yU  l\  K.  H,  C«*,  Vii*  t.yile,  U  A,  and  K.  H.  K,  east's  l«*i  (Tt«x,);  8nilth  vi*.  &clk*r«.  4n 
An.  £^77;  Itiillou  v^.  <  'b.  Jt  Mill.  It.  K.  Co.,  5  A.  A  E.  li.  R.  t^asi?^  4Su  (Minn. ) ;  RiJi>y 
vs.  Sta.t«  Lbi«  .'^tuaio'sblp  <>j.  21*  An.  TUr* 

The  wniployt  asduniuti  thr  risk*  mrident  to  a  hnjsivrtlotj*  utupbiymcnt  In  the  dU- 
itbaiKt' of  bl»  dytk"**,  tv-bc'ii  ii«:it  UftBluju  frntu  tbi*  wmploytT'H  MegHg4*nc?c.  ,1G^  An, 
106;  -IH  An.  IM;  IU  An.  JTIJ,  mi. 

It  a  di^feDt  tn  tuucbinery  or  road  f.'xi:^t^  and  lis  WLdI  known  to  Lbi^i'^niployc  and  hn* 
eontlnuvfei  to  qse  it  i^  ithuot  compl^iint  botiikfr^  tbt^ilsk  tncjfli'ot  tberi'to,  llofipr 
t\Vr:,um;  Wilrton  vs.  Winona  Jt  at.  J'*  k.  U.  To.,  M  A.  and  E.  R.  R.  caauj^  'iU , 
Hciugb  v»,  R.  H.,  100  U,  &,  213;  Tuttle  vs.  Detroit,  ^tt;.,  iry,  122  \\  f^.  im. 


The  opinion  of  the  coiut  waa  deliTered  by 

Breaux^  J,  TTjis  is  a  suit  brought  by  plaintiff  to  recover  of  the 
efendant  the  Bum  of  fifty  thoitiiand  dollars  for  the  loss  of  her  son, 
Eeorge  MoFee,  who  wae  killed  while  in  the  service  of  the  defendant 


a 
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company  as  fireman  on  one  of  its  engines,  on  the  9tli  of  Sep 
1889,  in  a  wreck  of  the  railroad  of  the  company. 

The  amount  is  alleged  as  due  as  follows:  for  damages 
physical  and  mental  torture  endured  by  him  from  the  bn 
wounds  which  caused  his  death,  and  the  apprehension  of 
death  which  awaited  him,  the  sum  of  $15,000;  for  damages 
in  the  loss  of  the  society  and  support  of  her  son  the  sum  of  |15, 
she,  in  addition,  alleges  that  she  has  suffered  exemplary  dar 
the  sum  of  $20,000,  resulting  from  the  wilful  and  criminal  ne 
of  the  defendant  company  in  running  its  trains  over  an  un: 
dangerous  track,  the  necessary  repairs  to  which  were  < 
although  the  dangerous  condition  and  consequent  peril  to  tli 
and  lives  of  its  employes  and  the  public  were  weH  kuowi 
managers  of  the  company. 

It  is  also  alleged  that  the  disaster  which  resulted  in  the  < 
plaintiff's  only  son  was  caused  by  deficient  and  insecure  r 
rotten  cross  ties,  which  were  totally  unfit  for  the  service  j 
and  the  uses  to  which  they  were  put.  That  the  rails  were 
v\'orn  by  age  and  use,  and  of  a  type  and  material  long  since  oi 

That  the  cross  ties  w^ere  worthless  and  unfit  to  bear  th 
weight  of  the  ponderous  engines  and  cars. 

That  the  condition  of  the  track,  rails  and  ties  wa8  well  ki 
the  defendant,  which  is  guilty  of  gross  and  criminal  neglijc 
failing  to  repair  and  put  same  in  safe  condition  for  traffic  an< 

That  a  parsimonious  policy  was  pursued ;  as  a  result  the  rep 
was  reduced  to  a  number  totally  insufficient. 


The  defendant  company,  on  its  part,  denies  any  fault  or  ne|E 
alleges  that  the  employes  were  competent,  skilled  and  were 
with  necessary  material  to  keep  the  track  in  good  order,  and 
was  any  defect  it  was  latent. 

That  if  there  was  any  responsibility'  it  rested  with  the  co-e 
of  the  deceased. 

If  there  was  any  defect  the  deceased  was  aware  of  the  con 
the  track,  having  passed  daily  over  it  for  months. 

The  jury  found  a  verdict  for  the  plaintiff  for  actual  damag 
amount  of  $7500,  and  for  punitive  damages  in  the  amouut  c 


The  testimony  is  quite  conflicting. 
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TB  are  not  many  undisputed  facta  in  the  case.  It  iB  not  con- 
[  that  the  deceased  was  the  only  son  of  the  plaintiff,  and  that 
9  22  years  of  age ;  that  he  had  been  an  employ§  of  the  defend- 
a  fireman  about  one  year, 

ge  are  abotit  the  only  facts  in  regard  to  which  there  is  no  dia- 
ment.  A  tinmber  of  witnesses  were  examined  on  the  part  of 
iff, 

le  of  these  witnesses  were  present  when  the  accident  occurred; 
(  testify  as  to  the  condition  of  the  road,  examined  at  other 

eral  of  the  witneases  testify  that  deceased  lived  six  or  seven 
after  his  injuries,  conseions  most  of  the  time,  and  sufFering 
Plating  pain  and  intense  agonies. 

died  from  the  effect  of  the  injuries  received  in  the  wreck  at  the 
dleged*     He  was  scalded  to  death. 

h  reference  to  the  cause  of  the  acetdent,  the  wftnesses  for  the 
it!  do  not  disagree  in  anything  material. 

y  testify  that  the  ties  were  not  sound.  The  iron  rails  were  not 
>ly  fastened  to  the  ttes.  There  were  low  joints  connecting 
high  centers  and  no  ballast.  The  ties  were  so  broken  and  de- 
that  it  was  possible  to  break  them  with  one^s  hand. 
1  stated  further  that  the  average  life  of  a  steel  rail  is  about  ten 
.  and  of  an  oak  tie  in  alluvial  sections  of  country  four  or  Ave 
on  a  road  on  which  there  is  ordinary  wear  by  pasiienger  and 
it  trains.  That  the  railfi  and  ties  have  not  been  renewed  since 
many  years.  The  road  was  not  in  perfect  alignment  in  the 
liiteen,  in  which  the  accident  occurred.  It  was  not  safe  to  run 
n  over  mile  sixteen  at  the  rate  of  fifteen  miles  an  hour.  That 
(d  st^'le  iron  rails  used  have  been  done  away  with  long  since, 
the  modem  and  safer  appliances  to  secure  the  rails  in  position 
ot  been  procured.  That  the  ears  ran  entirely  out  of  line  im- 
tely  in  front  and  immediately  in  the  rear  of  the  place  where 
?ddent  happened. 

do  not  think  it  necessary  to  further  summarize  the  testimony 
intiffs  witnesses  on  this  line.  Suffice  it  to  say  that  they  agree 
ting  that  the  railroad  was  not  at  all  in  good  condition. 


f  witnesses  for  the  defendant  (employes  of  the  company)  do  not 
riy  agree  in  their  atatemeots  as  to  the  condition  of  the  road  and 
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as  to  the  immediate  cause  of  the  accident.  They  state 
pany  furnished  necessary  materials  to  repair  and  mair 
That  it  was  generally  in  a  fair  condition  ^  ^af^  for  all 
the  cross  ties  were  not  so  decayed  as  to  make  travel ir 
unsafe. 

Some  of  the  witnesses  testify  that  there  was  a  cross 
a  mere  shell — at  the  place  of  the  derailment.  A  fe 
nesses  testify  that  none  of  the  ties  were  in  such  conditi 
it  necessary  to  take  them  out,  except  at  the  place  of  th 


With  reference  to  the  direct  or  immediate  cause  o 
there  does  not  seem  to  be  absolute  certainty,  or,  at  an 
ment  in  statement  of  a  sufficient  number  of  witness ei 
cause  evident — that  is,  as  to  whether  it  was  owing  t 
joint  fastening  or  cross  tie  or  rail.  Some  of  plain tiC 
who  testify  on  the  subject,  state  that  the  derailment  ^ 
decayed  ties  giving  way  under  the  rails,  throwing  the  i 
track. 

The  supervisor  of  the  road,  testifying  as  a  witness  fo 
ant,  states  that  there  was  a  decayed  tie  under  the  jo 
rails  are  connected  and  fastened;  the  rail   had  slipped 
flange  of  the  wheel  mounted  the  end  of  a  rail  and  ran  a 
four  feet  on  its  top  before  leaving  it. 

He  testifies  further : 

Q.  **  What  was  the  condition  of  the  tie  upon  which  t 
placed? 

A.  **  The  inside  of  the  tie  was  rotten.  The  outside 
be  sound,  but  was  cracked  right  under  the  rail.  I  kickc 
the  eng^ine  mounted.  It  was  perfectly  rotten.  The  e, 
in  some  places  a  half  inch,  and  in  some  places  thicker,  ; 
to  be  sound.     To  the  eye  it  appeared  to  be  eound  until  1 1 

Q.  **  What  was  the  cause  of  the  bad  connection  ther< 

A.  "It  was  caused  by  the  spikes  not  holding.  That  b^ 
and  would  not  hold  the  spikes.  The  spikes  going  inl 
tie  would  not  hold." 

Other  witnesses  have  testified  to  the  same  effect. 

4i  41  ♦  »  *  *  * 

The  record  discloses  that  the  road  was  being  repair ec 
of  the  accident.    That  the  old  was  being  replaced  by  ne 
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he  train  starter  testifies  that  during  the  year  ending  October  l^ 
J,  more  than  l&Ol  trains  ran  over  mile  sixteen, 

1  anewf^r  to  &  motion  t<j  produce  it,  the  defendant  coaipany 
Li^lit  into  court  the  **  Conductor's  Accident  Report."  From  it  we 
racl  tlie  following ; 

P^rnomil  Injtir^f. — Name,  George    McFee;   age^25yeare;  occu- 
Lon,  Areman ;  residence,  Monroe, 
^  **  Married  or  singlet 
.  **  Single. 

i,  **  Had  he  children? 
..  "None. 

\.  *^  Ertent  of  injuries*? 
..  **  Badly  scalded,  causing  death. 

L  **•  Was  in}tiry  caused  bj  carelee&nesB  of  the  individual?     If  eo, 
^hat  respect? 
.-  *'No. 

».  **Wa8  injury  caused  by  carelessncRS  of  any  employ^  of  the 
ipany?  Was  injury  caused  by  any  defect  in  roadway,  track, 
Iges,  machlnerj^,  rolling  stock  or  equipment  of  any  kind?  If  so, 
cribe  nature  of  said  defect  (ally- 

..  **  Bad  track,  rotten  cross  ties  and  chair  oft  i-aiL"  [A  chair  ib 
fastening  on  either  side  of  each  end  of  the  raiL] 
n  analysis  of  the  testimony  has  resulted  in  convincing  ua  that 
anuwer  in  the  **  Conductor's  Accident  Report  ^  is  correct.  He 
I  in  a  position  to  know.  His  record  was  madi?  at  the  time*  It  is 
poborated  as  to  its  correctness  by  a  decided  preponderance  of  the 
imony, 

L  devolveB  on  railroad  companien  to  maintain  a  safe  road  bed,  nn- 
ayed  cro§s  ties,  and  to  see  tliat  the  rails  are  proptrly  adjusted 

in  proper  position, 

#  •  ».**-,  ^^ 

be  evidence  further  discloses  that  George  Me  Fee »  the  deceased, 
tributed  something  to  the  support  of  his  family  at  different  times, 
mother,  the  plaintiff t  is  a  widow,  and  ha^  two  daughters.  The 
ngest  is  about  10  years  of  age.  At  times,  when  in  Monroe,  the 
eased  resided  at  his  mother^s  home.  She  has  property  of  no 
i,t  valae,  and  is  in  debt.  She  owns  her  dwelling  honse,  and  col- 
B  small  rents. 


*r.  \ 
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'»*i 


This  case,  in  so  far  as  relates  to  the  condition  of  defei 
road,  and  the  accident  which  caused  the  damages^  in  sm 
rcapects  to  the  case  of  Rutherford  vs.  Shreveport  &  H. 
An.  793. 

In  that  case  it  was  held  that  there  was  negligence  oi 
tlie  defendant  company,  and  damages  were  allowed  for 
received,  the  suiferings  and  the  loss. 

The  duty  now  devolves  upon  us  of  fixing  the  amount 
It  is  a  responsibility  we  meet  with  concern  and  not  wi 
tude. 

If  we  were  to  consider  only  the  excruciating  pain,  th< 
fered  from  the  time  of  the  injury  until  the  death,  the  me 
of  the  deceased  while  struggling  with  death,  the  ^eat 
the  mother  in  parting  from  her  only  son,  the  affliction  tl 
memory  unwillingly  and  mournfully  recalls,  and  attrib 
wilful  and  outrageous  negligence,  the  amount  of  our  deer 
a  very  large  amount. 

While  there  must  be  compensatory  damages  allowed, 
be  forgotten  that  defendant's  employes,  although  negli 
for  an  instant  realized  the  possibility  of  an  accide::it  to 
>vhom  they  did  not  bear  the  least  ill  will. 

There  was  too  much  delay  in  making  repairs,  an  excess 
error  of  judgment ;  but  these  are  no  acts  of  malieiou&  oi 
negligence. 

From  the  case  of  Peyton  vs.  Texas  &  P.  R.  Co,,  41,  we 
review  of  our  reports  in  similar  cases  points  to  only  two  ( 
which  this  court  has  allowed  damages  in  excess  of  $10, 
-sonal  injuries.  Among  the  cases  we  find  an  allowance 
an  accident  whereby  the  head  of  a  large  family  lost  hi 
ojily  support;  and  the  allowance  of  $5000  in  another,  j 
another  case.  We  find  that  the  courts  of  other  States  b 
lees," 

In  the  case  of  Poirier  vs.  Carroll,  35  An.  708,  the  conrt 
verdict  of  the  jury  was  for  $12,000.  We  think  it  is  ex 
Bhould  be  reduced.  The  suit  is  not  nor  could  it  be  broug 
ages  sustained  in  consequence  of  the  death  of  Poirier 
HUlTering  and  pain  which  he  endured  from  the  time  of  U 
to  that  of  his  death — a  period  of  some  eighteen  hours; 
of   which  he  was  apparently  insensible  or  unconscious. 
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eitdnratiee  wad,  Ma  widow  and  minora  can  not  secure  h@aTier 
ages  than  he  would  have  been  entitled  to  demand  and  receivd 
he  iurvived.*^ 

In  the  Qnne  of  Vredenbarg,  in  which  the  unfortunate  victim  had 
laprung  upon  by  a  fe  rod  cms  bear  which  lacerated  his  fleab,  and 
mffered  tortures  ending  after  twenty -eight  days,  the  jurj''  had 
md  f  15,000.  Their  verdict  was  reduced  to  |!7500.  We  do  not 
k  that  under  the  eircum stances  of  the  eaae,  the  suiTering  not 
ng  been  longer  than  twenty -four  hours,  the  plaintiff  should  te- 
^rmore  than  #2500/^ 


I 


1 


living  considered  the  jmifipnidence  on  the  aubject  fixing  the 
uni  In  similar  cases  at  considerably  less  than  we  allow^  in  our 
■ee^  and  giving  due  weight  Lo  the  verdict  of  tlie  jury,  to  which  we 
^h  importance,  although  we  can  not  agree  with  its  finding,  we 
he  compensatory  damages  at  $6000. 

m  object  is  not  bene  lit.     We  think  this  amount  ne  cures  justice. 

wHl  not  particularize  the  damages^  and  we  will  nut  dissect  the 

!it  «entimenla  and  the  kindest  impulses  to  establish  how  much 

lowed  for  each  separate  item  of  suffering. 

le  facts   liave  been  carefully  examined;  our  conclusions  have 

I  reached,  and  the  amount  fljced  after  close  study,  deliberation 

consultation. 

le  reasoning  which  led  to  the  conclusion  just  expressed  precludes 

posiibility  of  condemning  the  defendant  to  pay  exemplary  dam- 
*  If  «uch  damages  are  allowable  as  such,  at  all,  tinder  our  sya- 
they  are  allowable  only  when  an  element  of  malice  or  evil  intent 
F^pression  enters  into  and  forma  part  of  the  act. 
lis,  the  line  of  reasoning  followed  by  ua  haa  already  negatived, 
is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
meat  appealed  from  be  amended  by  deducting  therefrom  the  sum 
OOO  allowed  for  punitive  or  exemplary  damages ;  that  the  amount 
sred  for  actual  or  compensatory  damages  be  reduced  from  |7500 
lOOO.  and  that  as  thus  amended  the  judgment  ia  aflirnied  with 
•est  at  legal  rates  from  judicial  demand,  in  the  amount  allowed, 
ndaut  and  appellant  to  pay  the  costs  of  the  lower  court,  plaintilT' 
app^Uee  the  costs  of  appeal. 
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McEnery,  J.  I  concnr  in  the  principles  announced  in  1 
this  case,  but  reluctantly  differ  in  opinion  from  the  ma; 
court  in  the  estimation  of  actual  or  compensatory-  damaj 

I  am  of  the  opinion  that  in  this  respect  the  }udg:mE 
from  should  be  affirmed.     Carly  vs.  Railroad,  40  An.  Sit 
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>{ir>w[ii^  iiTi  ni>pc?iliiiit  wMl  hv^  iilkiWiHl  tf)  perlett  ti  trunsn'rlpi  til  ;ip|ie!JLl> 
ftcr  tbi'  iir^iiicnt  liua^  iM^cri  ^jontt  iutn* 

LL»  from  First  Justice  of  the  Peace,  Pirat  Ward,  Parieh  of  St, 
idry.     B  rooks f  X 


43   79a! 
4S  SJi«i 


i  BaiUio  for  Plaiotiff  and  Appellee: 

Hciitc  wliieUaoci*  tiotci^nify  tltuc  tbc  trntmtript  InclyilnsuH  tin'  pmt'iH'tl- 
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lifjemHriitfi  ra.  Board  of  Po|l<««. 

»iT;7L,   ri:i7;14  U  acs;  17  L.2Ti  iJlii.  ISOi*  Aii.593;  U  An.  SI4; 
11  An,  0<J4  ;  r/ An,  5Sa. 

i'liLH*  ijf  ill  c  ptirtirit,  unci  no  prayer  Is  iimd&  lor  ci tut  ion  of  ap] 

t'lUHi,  the  ui»penl  win  hv  tllsinNHeil.    C\  R  1^  U  *il4;  IfS  I.,  Cin 

i«.     A  pftity  iff  Dfjt  rt  ef>nipen*iit  mimty  *m  tin  iipptMil  bonit  jE-hei 

ns   TI(K    MB  KIT*. 

J[.      Wln'fc  II  spLtlitl  tux  is  lrvi«^tl  lUitltT  Arh<  li:  2tftt,  Ojitjitlltiti 

nimrr  njn^t  iitit  prt*cetl«  bur  uinnt  fntkiw  ihiL^voUn    Art,  St*"), 
r».    Munii  ipiil  tuirporut  Jon«  rjiii  linly  Iha  in  auc-lj  niiiimt^r  n»  lh«'  I 

p  rtip  p  r  to  }j  ^rni  i  t .    .i:^  An*  1 1 7^h 
W.     *V\w  Piill**ti  Jiuifii  «f  llN'  Ht  vornl  purlstK'j  arc  Itound  to  pro 

boiij4f*s  for  till?  t'Oiirtft.    It,  ^.  jfT*ff. 
7.     MnuU'fpnl  oorporullon^  eau  only  tn^i  for  munk'ipii]  puipo^i 

Idtiotifjf  t8T!i. 
K    ^peeliil  t*ui*!*  for  lniprc*vc*nicnt!i  under  Artlcic*  542,  CotisUti 

oxLt'fifl  fi  mtlii*  pi"r  nn II 11  111.    Art,  "£U,  ronsliliitlon  of  ISTl*. 
J*,    ortiinitry  ciiXHtion  for  piiroehml  pnriJOBts  t-iiti  not  i?ief*-i  i 

Art.  mi 
VK  Nij  estoppi'l  t'iMi  i»itlrtt  wJH'U  tbvn*  i»  <Trf»r. 


IF.  jS.  Frazee  for  Defendants  and  Appellanis. 


On  Motion  ix>  Dismiss* 

The  opinloti  of  the  court  was  de!i%*ered  by 
Bebmitdez,  C\  J,  The  plamliff  and  appoUee  char 
pellant  having,  in  May,  1889,  obtained  and  perfects 
tumable  to  this  court  at  its  July  terra  following  at 
haviDi:  failaci  to  ^le  the  transcript  BeasonahJ^^  has 
aaine^  and  that  the  transcript  having  been  Eled  at  i 
term,  1890^  the  case  must  be  stricken  from  the  docke 
accordingly* 

On  the  other  hand,  the  defendant  and  appella 
charge,  saying  that  the  motion j  order  and  bond  to  ^ 
is  made,  and  which  are  in  the  transcript,  apparently 
charge;  that  the  truth  la  that  the  eantie  were  insei 
script  in  error  by  the  jostice  who  prepared  and  certt 
correctness*  but  who  failed  to  copy  in  place  the  pro] 
ordor  filed  by  the  defendant  in  March,  1890,  and  the 
on  the  same  day,  within  twelve  months  from  the  s 
iudgment*     Counsel  for  appellant  makes  oath  that  th 
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red  the  alleged  eiror  since  tlie  motion  was  filed ^  and  that  it 
rred  by  no  fault  of  the  appellant,  Prayei*  was  accordingly 
*  for  authority  to  supplement  the  transcript  so  aa  to  correct  the 
'  thus  committed. 

e  motion  to  dismiss  and  the  prayer  to  supplement  having  been 
f  the  former  on  the  day  of  trial  and  the  latter  as  Boon  as  the 
lation  had  been  made^  but  within  the  three  judicial  days  follow- 
he  opening  of  the  term  of  the  court  at  this  place,  and  the  cer- 
te  attached  to  the  tranaeript  being  full  and  Bueh  as  the  appellant 
1  have  taken  as  truthful,  the  appellant  was  permitted  to  take 
I  to  perfect  the  transcript*     39  An.  781. 

'  has  done  so  by  pro\iding  a  certified  copy  of  the  proper  petition 
^peal  and  order  thereon,  as  well  as  of  the  bond  furnished,  all 
fully  within  the  twelve  months  following  the  judgment.     (C.  P> 

) 

e  deficiency  charged  was  therefore  corrected* 

e  other  ohiectiona,  urged  by  the  appellee  since  the  transcript  waa 

completed,  have  no  merit, 

e  motion  to  dismiss  is  therefore  overruled. 

On  the  Merits. 
is  auit  presents  issues  aimilar  to  those  in  the  case  of  Andrus  vs. 
d,  41  An.  697. 

r  the  reasons  there  assigned,  it  is  ordered  and  decreed  that  the 
neot  appealed  from  be  annulled,  avoided  and  reversed,  and  it  is 
decreed  that  there  be  judgment  in  favor  of  the  defendant,  dis- 
ng  the  injunction  and  rejecting  plaintiff's  demand  at  his  cost  in 
courts. 


ii: 


No*   1368, 
i?Bijrr  Dlprk  vb*  Boabd  of  Polke  of  Opeloubas  et  alb. 
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PEAL  from  First  Justice  of  the  Peace,  First  Ward,  Parish  of  St. 
Landry.     Brooki^,  J, 


nneti  Baillio  and  Laurent  Dupr^  for  Plaintiflf  and  Appellee. 


S,  Frazee  for  Defendants  and  Appelliuite. 
51 
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Dnpre  vs.  Board  of  Police. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  For  the  reasons  assigned  in  the  op 
delivered  in  the  case  of  Desmarais  vs.  Board,  No.  1367,  in  4 
it  is  ordered  that  the  motion  to  dismiss  be  overruled,  an 
merits,  it  is  ordered  and  decreed  that  the  judgment  appej 
be  annulled,  avoided  and  reversed  and  that  there  now  be 
in  favor  of  the  defendant,  dissolving  the  injunction  and 
plaintiff's  demand  at  his  cost  in  both  courts. 
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No.  1388. 
Mrs.  L.  J.  DuPRE  vs.  Board  of  Police  of  Opelousas  i 

A  tax  payer  who  petitions  for  the  passage  of  an  ordinance  levying  a 
who  has  so  acted  in  advancement  of  his  own  interest,  and  who  has 
vantage  from  the  passage  of  the  ordinance,  upon  which  other  j 
acted,  is  estopped  from  setting  up  the  illegality  and  unconstltutlon 
tax  as  a  defence  against  paying  it. 

APPEAL  from  First  Justice  of  the  Peace,  First  Ward,  Paj 
Landry.     Brooks,  J, 


Kennett  Baillio  and  Laurent  Dupr^  for  Plaintiff  and  Appel 


W.  S.  Frazee  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 
Bermudez,  C.  J.    The  facts  alleged  in  support  of  the 
dismiss  are   not   established  by  the  transcript  which  cot 
motion  of  appeal  and  order  therein  and  the  bond  furnish ( 
under  seasonably.     The  transcript  was  filed  in  due  time. 
The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

This  case  presents  the  same  issues  determined  in  th 
Andrus  vs.  Board,  41  An.  697,  with  the  single  dififerenee 
plaintiff  here  did  not  vote,  but  she  signed  the  petition 
enough  to  estop  her. 
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:  is  therefore  ordered  that  the  jxid^ent  appealed  from  be  an- 
ted, avoided  and  revarMed,  and  it  is  no^v  ordered  and  decreed  that 
re  be  jud^ent  to  favor  of  defendant,  dissolving  the  injtinctlon 
fejecting  plaintir s  demand  at  her  cost  in  both  courts. 


(     if, 
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No.  1354. 
THE  State  op  Locisiana  vs.  Joseph  McFarlasx. 

l»„.c*«U.U..l  forth...  re,-o..  .0  eke  cut  p..<K.f.  of  .Ue  '''■••■7;'^"'';.«;"'  'f 

L„. thr «.,»i*.ibUlty or ,.c,t.m.„.T "f  ..■«..■».»>• ;  hence  un.l.r Ll>    « olln'^ K^ 

,b,.ll  intrcHlueo  ht»  te,t(...nn> .  th,-  proper  ™..r.e  for  the  ]mlK^  to  pv.r.u.  Ik  tn 
aa..it  the  or.ae„«..  «nd.  if  It .'  oot  properly .•..n„«t«l  ^''-'l";'"^'^^;;         "  ^^^ 
,„oo,npotent  evirteuce  In  tlu- ,'»»:  he  ,bonUl  churKe  the  J.-ry  to  .ll.r.^  .r,l  li.  .■.  d 
.f  the  .LunO,  of  oh)ect.o..  „,.lKne.l  thereto  l,y  the  .lefer..la,.,  .t  »!";    -  "^ 
offermif  prove  to  have  been  *.-U  t»ken.  h«  .houl.1  re.,«wt  im-per  Inst,  netloi, 

Lbe«fven.otl.eJ«ry;  ..n.I  If  ,,.n.e.ho..mbe  ret«.ed  be  ,hou!,.  re^.rve  ..  b.ll 

Zul  Ih^ptrol  p«.of  offered  ta  l«ten.led  toe«t»hn»U lUe  fH«  of  «.,  arr....  ha^i..R 
been  u,«<Je  in  «  p««-eedtn»  «lto«ether  fltaerent  fro,.,  the  one  on  trl,.I,  ,nerel5  «» 
„eorrobor..tin«elrean.»t«»ee.....d  not  for  the  purpose  of  1>"'^  "«'^';  ''''':  " 
eu(,eor  pend-nev  of  ..nother  pro*ee..tio„.  It  l,eo.upetent»n.ltUcbe»t  ev  done.. 
A.  .  .eoer..!  rule.  ob«.rv«tkn..  In.lulged  In  by  tUe  J..dBe  in  presenee  of  the  )..ry 
,b»„"h Vol..pper.u.ninKtop:..-.ie.,l..r  t.-.tlmony  ..  repreben^lMe  »«  having  « 
tendency  to  hoproperly  intl.,e..ee  tUe ^.ry.  hut  It  l,o,.r„H,v,.,..cto  u-  Beof 
el,*,.,„;.««c«  under  Which  the  ,«,ne  were. nude,  und  of  tUel.  probuUle  effect 

When'turgenernI  tenor ,.<..le«e<tol..wlt..cM'  extt...i..«tlo.ii„  ehkt  l»  to  es- 
..hltM,  «n  alibi,  the  St.,te  l»  »t  liberty  to  ero*«.interro«..t«  the  ,v  tness  ...-  to 
other  eoll..t..r,.irm-t*..ndem.nm»l«nee*  ineidentul  to  tUlit  .)ue«tlon.  IUoukI. 
tuL  purtieuLr  fae„  und  elren.n,t..nee,  hnd  no.  been  d.alt  ,»ltU  tn  the  exam- 

TUL  Rrantitiw  Ufa  new  trial,  on  ihe  i^roun^  tlmt  ther«  wa»  sm  limimeicnvy  of 
.vlclcric^*il>efrn.Mh.^iury  ti.J..atlf>-  .i  conviction  reite  in  the  »auna  legal  flt.^ 
erc-tfon  c-f  Ib*^  trial  m^^  ^^'^  i«-  '-^*^^-'^^  ^'^^  "^^  b.  di«t«rbcd  c-^cciU  forsfrnvt* 
and  aijHoiift  reasons  »ssi^?i*^il^ 

PPEAL  from  the  Fourteenth  DMrlct  Conrt,  Parish  of  Calcasieu. 
L     Rend,  J. 
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J,  a  aibbA,  District  Attorney,  for  the  State,  Appellee, 
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A.  R.  Mitchell  and  D,  B,  Oorkam  for  Defendant  and  App< 

Statements  not  eonteniporaneous  with  the  act,  or  near  enouji^n  to  I 
prompted  by  the  same  motive  and  apparently  to  constitute  a  part  o 
competent  and  Inadmissible.    1  BIsh.  Cr.  Pro.,  8ec.  108G. 

The  Indictment,  warrant  and  the  return  thereon  are  the  best  evidence  c 
of  the  charge  and  the  fact  of  arrest;  and  parol  evidence  is  inadmissi 
said  charge  or  arrest,  without  first  establishing  the  loss  or  destrm 
record.  1  Greenleaf  Ev.,  Bees.  82-86;  Wharton  Cr.  Ev.,  8ec.  152;  8  N 
330;  9  R.  381 ;  12  An.  349;  2  An.  387;  State  vs.  Grayson,  m  An.  788. 

Motive  can  not  be  shown  by  Incompetent  testimony.    Wharton  Cr.  Ev., 

"  Jies  Gestfs  are  events  speaking  lor  themselves."  Wharton  Cr.  Ev.,  S< 
error  to  admit  Incompetent  and  irrelevant  testimony,  because  it  ma. 
on  the  res  gesUe.    Transcript,  pp.  7  and  8. 

Incompetent  and  injurious  testimony  affecting  defendant's  character  ti 
no  part  of  the  re«  gestfe,  should  be  excluded,  especially  when  defen< 
acter  is  not  at  issue.    1  BIsh.  Cr.  Pro.,  Sees.  1112-1114. 

Where  illegal  proof  has  been  admitted  In  gross  violation  of  the  well  sei 
pies  which  govern  the  same,  and  whether  the  jury  were  instructed  l 
it  or  not,  is  a  ground  for  a  new  trial.  Vol.  2,  Graham  and  Waterir 
trials,  pp.  615  and  616. 

The  court  erred  In  stating  within  the  hearing  of  the  jury,  "that  an  Impr 
on  witness  (as  to  the  Identity  of  the  accused)  is  (or  might  be)  admi 
Idence  as  a  chain  of  circumstances.  If  it  is  the  best  evidence  atta: 
pecially  where  the  witness  has  already  shown  that  his  impressions 
conjectural  and  uncertain.  Tr.,  pp.  9, 10  and  11 ;  VV^harton  Cr.  Ev.,  Sc 
presslons  which  are  conjectural  and  uncertain  can  not  be  detailed.* 

Identity,  being  absolutely  essential  to  justify  a  conviction,  must  be  ch 
lishcd,  and  by  competent  testimony.    Wharton  Cr.  Ev.,  Sec.  329. 

"The  State  has  no  right  on  cross-e!xamination  of  the  defendant's  witm 
tion  the  latter  as  to  any  fact  not  connected  with  the  matters  8tate( 
his  direct  examination.  State  vs.  Swayze,  30  An.  1323;  State  vs.  Th( 
349;  State  vs.  WlUingham,  33  An.  538;  1  Greenleaf  Ev.,  Sec.  445. 


iii 


The  opinion  of  the  court  was  delivered  by 
Watkins,  J.     This  ease  was  before  us  last  year  and  was 
for  retrial.     41  An.  686. 

The  accused  was  convicted  a  second  time  of  shooting  an 
ing  one  John  L.  Parsley,  with  intent  to  kill  and  murdei 
from  judgment  sentencing  him  to  ten  years*  imprisonme 
labor  he  has  appealed,  and  for  relief  relies  on  several  bills 
tion  taken  to  the  reception  of  certain  testimony,  and  c 
judge's  refusal  to  grant  a  new  trial. 

I. 
The  first  bill  relates  to  objections  urged  by  defendant'^ 
to  proof  being  made  by  a  State  witness,  of  a  conversatiot 
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^f  emdaTit  on  the  dnj  preceding  the  shaotlng,  and  whicb  were :  fir^t, 
at  the  proof  was  irrelevant  to  the  imue]  second,  it  waa  an  attack 
1  the  defendant's  character,  which  had  not  been  put  at  iasue;  third, 
id  that  the  effect  of  the  evidence  would  be  to  mislead  and  prejudice 
le  jury  against  him. 

The  atatement  of  the  witness,  as  given  in  the  bill  of  exceptions^  is, 
at  on  the  afternoon  of  the  night  on  which  the  shooting  occurred  at 
o'clock,  P*  M,,  the  accused  stated,  amongst  other  things,  that  Dr, 
Bibert  waa  a  rascal  and  the  witnesa  should  not  have  any  thing  to  do 
ith  him;  that  Leibert  had  caused  his  arrest,  and  had  him  to  be  put 
ider  bond;  and  that  he  (defendant)  wanted  to  settle  with  him,  as 
?  waa  tired  of  being  treated  that  way.  The  judge  overruled  the 
Djections  and  admitted  the  evidence  because  they  went  to  the  effect 
id  because  he  could  not  tell  whether  they  were  prejudicial  to  the 
laracter  of  the  accused  until  the  facta  of  the  case  wer©  developed; 
id  If  at  that  time  they  were  so  found,  he  would  instruct  the  jury  to 
isregard  them,  if  not  calculated  to  throw  light  upon  the  res  gestm, 

is  a  fact  to  be  taken  into  consideration  that  the  State  relied  ex- 
UBively  upon  eiravrjifftaufial  evidence,  and  was  necessitated,  for 
lat  reason,  to  eke  out  proof  of  defendant's  guilt,  by  piecemeal,  and 
>  obtain  it  from  any  possible  source  at  her  command.  At  the  par- 
cular  stage  of  the  trial  at  which  these  objections  were  interposed, 

was,  in  all  likelihood,  impossible  for  the  judge  to  determine  the 
ertlnency  of  the  evidence  offered  j  and,  under  the  we  Unrecognized 
lie  of  law  that  no  party  can  be  controlled  in  the  order  in  which  he 
lall  introduce  his  testimony  ^  the  only  proper  course  for  the  judge  to 
ursue  was  to  admit  the  testimony^  under  the  reservation  he  made. 
nd,  had  the  grounds  of  defendant's  objection  been  well  taken,  he 
fiould  have  insisted  on  the  proffered  instructions  being  given  to  the 
u^%  and,  the  same  having  been  refused,  he  should  have  reserved  a 
ill  of  exceptions.  We  can  not  pei^ceive  what  other  course  w^as  open 
J  the  judge;  and,  if  the  State  failed  to  connect  the  proffered  testi- 
lony  with  the  crime  charged,  it  w*ould  have  been  given  no  weight 
ith  the  jnry»  and  the  defendant's  counsel  could  have  required  the 
idge  to  so  instruct  the  jur^*. 

We  do  not  regard  this  evidence  aa,  even  remotely,  affecting  the 
haracter  of  the  accused,  and  it  waa  not  offered  for  that  purpose  i 
nd  we  can  not  perceive  how,  under  proper  instructions  to  the  jury, 
flch  evidence  could  mislead  or  prejudice  the  minds  of  the  jury*     AH 
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of  the  objections  u^g^  turis  upon  the  same  pivot — did 
of  the  connecting  links  in  the  ebain  of  evidence  against  t 
Of  this  the  trial  judge  was  competent  to  decide;  and,  a 
diHclo^es  no  exception  to  hia  charge  to  the  jury,  we  tm 
Bume  that  his  judgment  wbm  not  eironeouslj  exercised. 

II. 
The  tecond  bill  relates  to  a  question  asked  of  a  ^it 
whether  he  had  ever  arreated  the  accused,  and  which  ^^ 
to  BM  not  being  the  best  eiidenee,  and  that  the  record 
ceeding  in  which  the  arrest  was  made  was  the  best  evid 
should  have  been  resorted  to,  to  prove  the  fact  of  an  a] 
been  made;  and  the  further  ob}ectlon  wajsnrged,  that,  if 
such  evidence  would  have  the  effect  of  an  attack  on  the  « 
the  accused. 

It  is  a  weU-reeogniied  rule  of  law,  that  the  best  evide 
from  the  nature  of  the  case  must  be  supposed  to  ejciat,  aa 
a  party's  control,  must  he  produced.  But  we  cau  not 
what  way  the  proof  offered  infringes  that  rule.  The  o 
testimony*  simph%  was  to  show  the  fa i:t  of  the  defeudaut 
a  corrohorative  circumstance  of  what  the  accused  had  re 
previouH  witneas,  on  the  evenliig  of  the  shooting  io  quei 
the  State  intended  to  show  the  ejti^tcnce or  pendency  of  an^ 
vution,  or  some  like  fact,  or  transaction ^  undoubtedly 
thereof  would  have  been  the  best  evidence ;  but,  when  the 
to  be  proved  is  the  mere  cLrcuin stance  of  an  arrest  having 
the  parol  declarations  of  the  oMcerwho  made  it  is  the  bee 
The  object  in  view  was  to  show  the  mere  esnMtence  of  a/ 
contents,  purport  ^  or  eflfect  of  the  proceedings  themselve) 
We  can  not  see  how  such  proof  could  effect  in  any  wa; 
acter  of  the  accused.  It  was  not  intended  to  hav^  any  i 
and  we  do  not  think  it  did* 

II L 
The  third  bill  of  exceptions  relates  to  the  atiitement  o1 
in  regard  to  seeing  some  person  pass  by  bim  on  the  ni 
shooting,  riding  very  rapidly.  The  witness  stated  that  it 
and  that  the  horseman  rode  by  so  rapidly,  he  being  on  the 
ranging  bis  saddle,  and  hia  own  horse  being  between  hi 
horseman,  he  cotild  not  distinguish  him  with  any  certainty 
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Upon  the  District  Attorney  asked  the  witness  to  state  who  he  thought 
it  wasi  and  the  answer  and  that  was  objected  to  as  a  matter  of 
opinion,  and  the  objection  was  sustained.  Subsequently,  upon  fur- 
ther pressing  interrogation  by  the  District  Attorney,  the  witness 
etawd  that  he  thought  it  was  the  accused.  Objection  was  at  once 
made  by  the  delendant,  and  it  was  sustained  by  the  court,  and  the 
jury  were  instructe'^  to  disregard  the  statement.  But  defendant's 
counsel  make  the  pointy  that  subsequentiy^  in  the  presence  and  hear- 
ing of  the  jury,  the  judge  made  the  following  obser%*ation,  vi2: 
**That  an  impression  made  on  (a)  witneas  is  admissible  in  evidence 
4*1  (a  part  of)  a  chain  of  circumstances,  if  it  is  the  best  evidence 
attainable;^*  and  tbat  this  statement  had  the  effect  of  overruUug  bis 
previous  ruling  on  the  introduction  of  aam^  evidence,  and  caused 
the  JTirj'  to  consider  said  opinions  of  said  witness  as  evidence,  much 
to  the  injury  and  detriment  of  the  accused* 

In  explanation  the  judge  states  at  the  foot  of  the  bill  **  that  the 
above  remark  was  made  simply  in  explanation  of  a  ruling,  and  long 
after  the  ruling  mentioned  was  made,  aod  after  the  wituess  had  re- 
tired from  the  court  room,  and  same  was  stated  to  counsel  only,  and 
no  more  than  for  the  purpose  of  enabling  them  to  dispatch  bu8ine86»'* 
etc. 

Under  the  cufcumstanceB,  we  are  unable  to  perceive  in  what  way 
the  jury  were  likely  to  have  mistaken  the  judge's  instmcticns  with 
regard  to  the  mere  opinion  of  the  witness.  The  statement  com- 
plained of  was  a  genera  I  observalion  parenthetically  made  to  counsel, 
and  did  not  refer  to  the  opinion  which  the  witness  had  expressed, 
but  had  reference  to  impresmons  made  upon  witnesses  generally,  and 
which  he  thought,  under  eJtceptional  circumstances,  not  existing  in 
this  case,  might  be  receivable  in  evidence.  Such  a  general  observa- 
tion, inapplicable  to  any  particular  testimony,  though  objectionable 
la  a  certain  sense ,  can  not,  under  the  circumstances  of  this  caae^ 
have  prejudiced  or  mislead  the  jury  in  reference  to  their  verdict. 

IV. 

Th^  fourth  bill  relates  to  the  evidence  adduced  on  cross-examina- 
tion  of  one  of  defendant's  witnesses  who  was  offered  and  interrogated 
for  the  purpose  of  proving  an  alibi.  In  the  course  of  bis  testimony 
the  witness  stated  that  the  accused  crossed  bayou  Nez  Pique  at  the 
tiaidry  ferry  at  6  o'clock,  on  the  evening  or  night  of  the  shooting, 
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which  occurred  shortly  before  8  o'clock,  and  passed  o 
parish  of  Acadia,  and  did  not  return  into  the  parish  ( 
where  the  shooting  was  done,  until  next  morning,  wh 
recrossed  the  bayou  at  Guidry's  ferry,  returning.  The  D 
ney  cross -interrogated  the  witness  in  regard  to  the  exist 
ferries  across  said  bayou  Nez  Pique,  and  their  respeeti 
from  the  town  of  Jennings;  and  to  this  line  of  cross-i: 
defendant's  counsel  objected  on  the  ground  that  it  was  n 
of  anything  adduced  by  him  during  the  course  of  the  w 
rogation  in  chief. 

While  conceding  the  force  of  the  rule,  that  the  State,  < 
examination  of  the  defendant's  witnesses,  must  be  coi 
matters  brought  out  in  his  examination  in  chief,  yec  ¥ 
gard  that  rule  as  violated  in  this  instance.  The  questi 
alibi.  To  this  question  all  of  the  witnesses'  testimony  ^ 
The  defendant's  counsel  sought  to  show  that  he  had  le 
just  prior  to  the  shooting,  and  by  a  certain,  particular  r 
that  route  he  had  returned  again  on  the  following  mo 
tainly  proof  of  the  existence  of  otlier  ferries  across  th 
the  same  vicinity,  and  equally  convenient  and  accessib 
cused,  would  have  militated  against  defendant's  theor; 
doubt  in  the  mind  of  the  jury,  as  to  the  absence  of  the  a( 
cross- interrogation  was  germain  and  in  line  with  the  int« 
chief,  and  the  defendant's  objection  was  properly  ovem 

V. 

The  next  question  presented  for  our  consideration,  is  t 
and  justice  of  the  judge's  refusal  to  grant  the  accused 
The  motion  is  quite  elaborate,  and  rests  upon  three  j 
first,  that  the  verdict  of  the  jury  is  contrary  to  the  law  s 
— much  of  the  latter  being  recited;  second,  that  the  vj 
tions  to  the  introduction  of  testimony — enumerating  th 
just  considered — should  have  been  sustained ;  third,  tl 
trial,  he  had  discovered  new  and  additional  evidence,  1 
duced  on  another  trial,  would  produce  a  different  verdic 

Of  course,  in  determining  whether  a  new  trial  shoul 
on  the  ground  first  assigned,  the  proof  incorporated  in  th 
disclose  some  flagrant  error,  or  radical  mistake  of  the 
administration  of  the  cause,  or  other  defect  than  the 
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ifficienoy  of  proof  to  justify  a  conviction^  as  that  question  is  for 

jury  alooe;  and  in  jadging  of  the  estimate  placed  upon  it  by  the 

)  judge,  we  muet  repoBe  on  hi§  Bound  legal  judgment  and  di»cre- 

L,  in  a  great  degree. 

he  second  propoBilion  in  untenable,  because  our  examination  of 

variouB  bills  of  exception  show  them  not  to  be  meritorioua, 

\o  mention  is  made  in  brief  or  argument  in  reference  to  grounds  of 

judge^e  denial  of  the  motion  for  new  trial;    and,  on  the  showing 

ie,  on  the  ground  of  newly  discovered  testimony,  we  are  clearly 

he  opimon  that  the  accused  is  not  entitled  to  it. 

udgment  affirmed. 


No.   1360. 

s.  GRAcmL^sE  Peovostt  V8.  Moroan^b  LrnTi>5rANA  *fe  Tbxas  Rail- 
road COHPAXY  ET  ALS. 

Ut  caj9i»  lin  tndivklnul  mak4.*H  a  gmtultoufl  don ut Ian  otn  right  of  way  in  an  iilkgcd 
c«rporatif>n,  lUiilerilit'lHJlIef  und  wiitttni  Httpulutloii  tliut  ii  rullmuttl  ia  to  bo 
inm^ilnuHcd  llierftjn,  and  f n>ui  whlcli  Uirr  otlier  property  is  to  he  eubyufod  in 
va^rs  when  in  tact  thure  wjlm  no  »uch  i-orporutkni^  Lhcn  or  rtfterwiLrt!  in  esfM- 
cmM%  ftUiJ  no  aiieh  nilimiii.li,  tb^'n  orulUTWurd  cuimtruKc^l,  the  act  of  {lDruitlr>n 
maT  b«  iitinulJ«.Mj  «ml  tli*.^  prop^^rty  reL'r>vt'i'«*U  by  tbt^  ilontir. 
tn  t-ikst!  flut'b  prnpi-ny  in  convcytd  to  tmntbi^r  corpomtlon  bj^  tM  done©,  It  wtll 
hv  bmiiKl  by  llu'  fct'ltiils  tHMituinLMl  in  tbe  ilet'cl  *jf  ItH  aixthor,  to  thts  effect  tlitit  If 
«5!<1  rwad  i»  licit  built,  siiSU  liind  in  tn  rL-vert  to  tbu  tloiiun 

Sueb  an  act  Uiiviuff  been  siipt'iindUft'd  by  lUe  niisn^preaeDtiitlonf*  of  tiw  <loiieo, 
ntieitjoppel  Jiriseis  on  tbt' sict  or  othens  of  eontcmporjineoiifl  date.  The  smtm 
mle  dp  yd  i  0*1  with  iHtutd  fnrt'u  to  pattb.*»  iind  |irlvb^»* 

PPEAL  from  the  Twenty- first  District  Court,  Parish  of  Iberia. 


W,  if.  Burke  and  T.  D.  Foster  for  Plaintiff  an  i  Appellee ; 

icn  clelendiint*  sirir  i4ib:^gea  to  liuvo  coniblnt.*d  to  eommlt  u  tort»  tbi^re  \^  no  mla^ 
]<i  i  nrt^  j%  5rc»i"  w  b  en  ad  I  pu  rt  i  e^  to  a  n  ut- 1  o  t  a  ale  n  ri  d  t  ni  n  j^  f  e  r,  .%o  u  gl  1 1  to  8  f  t  us  ( d  e  ♦ 
an*  oiftde  piirlir!*  lo  the  suIl 

«^4?aUof  a  t'o  defeiidiint  in  warrtinty  by  u  defenilaiit  )a  Mot  lltit  pend^nct.    21  Ati* 

nt 

Ltt  wtio  U!i:f  ileaii  witli  it  cotupanjr  Jis  a  corporation  nmj,  HGGonUng  to  clrcnni- 
ftaiic-ii^j  bp  uatopped  friim  dcnyin^y  it^  corporate  ex  I  stenee.  But  there  Is  no  oa- 
loppel  when  tbt?  n^rt^gn  It  Ion  hiift  been  obtatned  by  fulse  representittloos,  nor 
wlii^n  the  per-inn  \m»  not  been  nitaltMj,  imd  haa  uf^t  acted  on  tbt^  repre«entatkm; 
isof  wlien  he  knew  the  troth;  nor  tiheti  he  ia  no  innocent  purty ;  nor  when  Uw 


\ 


810 


SUPREME  COUKT  OF  LOUISIANA- 


ProTO^t  T8.  HaltroAd  Co. 


%\ 


faer  Is  er]uaf)y  open  to  Ills  knowlcMlge ;   third  paitjess  only  WJ 
Ignorant  of  tlH^  fact*  If  at  iill,  cun  pltjatl  ttsloppi^l.    Aui.  &  Ed. 
BO;  B  lift  low;  i>.  255,  346,  Ui,  *G7,  JJT»  a;^  An.  im ;  -18  An.  liJ2;  »»  All 

It  U  e^Bt^ntJul  tUtit  iin  titt  of  ineorporattfin  bv  bignml  u^  well  as  i 
pnjvii)  ul  ttie  DtJitrlot  Attoi-JM-y  t'Un  not  crviitt*  it  elmrter.  Untl 
must  ije  pruscntiMj  to  Ixtm,  if  tifi<  iipfinivnl  bt*  reijulalte. 

A  non'c:iisrfni  or  lum^iniiry  mirporutlon  can  aoi  inak«  a  contrn 
rorporrtiionsj  8tH.'s,  t;i7  li<0. 

Itcfoi'e  u  eorponition  can  tipfanumLor  vio  into  operutlon,  itic^  c 
tiiust  be  aitbHiTibLMl*    MorsiwclZt  @t*f s<  I2i^'27ik 

A  grant  of  pit^siiRo  on  c-on<1itUin  thnt  &  rinirj  lie  buftc,  ia  null  If  ilie 

E^(?ieptloii»  rvft*i  rt'il  to  ClM?  inerlLH  imd  ipcLviiil  plt^H^t  udmit  nil  iili 
not  deny-  4  ?^,  2*.  fll.^;  2  M.  :i6,  5\%S.  jl^Ga;  5R.  fa;  TK,  4*l7:  I 
Aij-  -isft;  II  An-  bi7.  l&  An*  161 ;  U  An.  Iiia:  U  An.  yiS;  28  An.  MO;  .* 

Ono  nt't  hiK  In  gootl  fultlin  cir  niit»  wa  ugmt  of  nnnthcT  w^tiont  «ii 
|iC!riiUOiiI]lyt  for  Ul«  uc;ts,  .J/t*rfftJri  when  he  pretefida  to  fe;pn 
vtil  or  lnj;iijfltui,ry  pvr^cm  or  corporalkm.    Story  on  Aj^eiic>\  f?tj 

l-'or  t'Vi'ry  nuttorHiljlt'  tnjury  iIiitc  r^  an  iilj^olutc  rjifhl  to  ilaniages 

Tlii/n^b  tUe  a(*c  W  brnrfiulnl,  it  will  ^till  lit*  injnrfoua  If  it  Tioltii 
f*miUi*rff  ilamujft^e  mny  l*t*  iicnritrdciU  **?!  peel  ally  If  lUo  net  h*;  wl 
Voi.  2,  pp,  fl,  io,  iiri ;  VoL  a,  p.  mi;  Am,  *t  Kng,  Kn.  of  Utvt,  Vo] 
und  2 :  p.  Ti,  n^tt?  1  i  1^  M.  296;  H  An.  2til ,  1**  An.  362. 

Tlio  opinion  of  the  JikI lift' «  r/Mn,  wlio  lia&acen  wmi  heni^I  tbf  wjtn^ 
wu  Itfht.    n.  p.  92  ( b).  N08,  h  19.  ao ;  lii  Lit.  US  r  M  Ail.  U^h 

D,  i^fferif  for  Defendaiits  and  Appellants : 

L  When?  unt*  stHnd.**  b>  mui  «ix*s  11  ruHitMid  t'Onipiuy  oiH-upy  stni 
for  cotie»trnctioti  fif  a  mi  I  roiidi  withnnt  i-enion^iitriiTitt'  nr  t^otui 
hell)  to  li»7e  U(*i|vMcact!(Hlici'clr] ;  tnnch  l^^s  cnn  lie  ttiio  for  1 
eo  ns  t  r n  ('  ti  on  *    ,^i  A  n .  Ii2i  ■  ;jli  A  n .  y27 . 

2.  Whore  on**  contnicts  with  11  body  corpomlf?  hp  will  be 
Ictigwiedn^cd  curpuntle  rjclatvnci;,  unlijaa  eorjiiorulfi  t£x.lattftio# 
thi?  oontrtitt^ 

B,  RidlroiMt?!  may  bt?  t»wnod,  L-oRtructt'i!  urid  opiTiitiid  by  indi^nl 
right  ot  wtiy  is  grnntt^d  to  u  tailniutl  eurporntion  th*^  €4*^ttce  fi 
ral Iruiid  irontitruction,  and  not  thti  eorporutEon. 

4.  Wh(?ru  a  party  by  hli»  words  or  eon  duct  Toluutiu-iiy  eAum<H  ani 
thv  <>xlstenco  of  a  cert  a  in  ^tate  of  t  hinge,  und  Jnducea  hlu)  to  1 
go  li^  to  change  his  position,  hi?  will  bu  tf^stupped  to  arer  n^ 
dlffcrtmt  state  of  thitjg^e.  llij^elnw,  iUi  Kd.*  79  dXXJXj 
Where  one  complains  of  m  Uiatter  uh  cmihiTig  him  dainiMC*,  « 
permit  th<!i  party;  allej^ud  to  bu  the  nuihor  of  thi"  danm^e^  to 
place  CUinK^  aa  they  werci  before^  the  tlamai^iiig  aet  i4ji>»«3«  hit 
from  vln  I  m  1  ng  conip imsiit Ion.     I 'tAettii  rutn  jit  ittju ri a. 


The  opinion  of  the  court  waa  delivered  by 
Watkins,  J.     On  th^  25tli  of  Aprtlj  1883,  the  phun 
the  Jeanerett^  &  Cypremart  Railroad  Companyj   of 
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dtrWorth  claimed  to  be  president,  a  strip  of  land  thirty -five  feet  in 
Ith,  extendmg  through  her  property,  to  be  used  by  said  company 
I  right  of  way  for  their  track  and  other  purposes  connected  with 
Iding  or  maintaining  their  road.  On  the  12th  of  October,  anbse- 
«otly,  said  Whit  worth,  as  president,  transferred  all  of  the  rights 
the  Jeanerette  &  Cypremort  Company  under  said  donation  to  the 
rgan  Companyt  and  the  latter  commenced,  soon  afterward,  to 
ravate  and  build  a  switch  thereon. 

^oo^  afterward,  this  suit  was  brought  for  the  purpose  of  annulling 
1  donation  and  sale,  on  the  ground  that,  at  the  time  of  the  exeeU' 
a  of  the  donation  of  the  right  of  way,  she  w^as  under  the  impression, 
i  by  said  Whitworth  had  been  led  to  believe,  that  the  Jeanerette  & 
preraort  Railroad  Company  was  a  duly  organized  and  existing  cor- 
■ation*  when,  in  point  of  fact,  there  was  no  such  corporation  in 
irteace  at  that  time,  or  since.  She  prays  judgment  revoking  and 
mlliug  said  donation  and  sale;  that  she  be  restored  to  the  posses' 
Q  of  the  property;  that  the  defendants  be  sentenced  to  remove 
ref roni  all  of  the  constructions  and  works  thereon  erected  j  that 
y  be  decreed  to  be  co- trespassers  on  her  property,  and,  as  such, 
idemned  to  pay  her  f3250  as  damages  for  their  trespass  and 
jDgful  entry,  and  $10  per  day  during  their  continued  wrongful 
:upancy>  subsequent  to  the  Sth  of  November,  1888,  when  suit  was 

rhe  principal  defence  of  the  Morgan  Company  is  an  estoppeI| 
landed  on  the  allegation  that,  had  plaintiff  not  dealt  with  the 
Jierette  &  Cypremort  Company,  granting  it  the  right  of  way^  the 
rle  complained  of  would  not  have  been  done,  which  it  values  at 
00,  and  demands  jadgment  in  reconvention  against  the  plaintifT; 
i  calls  in  warranty  both  Whitworth  and  the  Jeanerette  &  Cypre- 
rt  Company,  and  demands  like  judgment  against  them  as  shall  be 
iered  against  it*  In  lunine  the  defendants  and  warrantor,  Whit- 
tb,  tendered  a  variety  of  dilatory  pleas— none  of  which  are  in- 
?d  upon  here — and  finally  plead,  first,  estoppel,  on  the  ground 
;  the  plaintifT  had  sold,  without  solieit^tion,  town  lots  to  the 
lerette  &  Cypremort  Company,  and  had  thereby  gained  certain 
i^ntages,  and  in  each  deed  of  conveyance  had  recognized  that 
pany''a  corporate  existence*  He  also  plead  that  plaintiff  had 
J  by  and  seen  the  work  performed  by  the  Morgan  Company, 
thus  sanctioned  it,  and  has  since  claimed  it.     The  alleged  Jean- 
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erette  &  Cypremort  Company  is  in  court  on  Mmilar  pleas  and  is 
Subsequently  Whitworth  personally,  and  as  president,  plead  a 
eral  denial,  and  set  up  the  aforementioned  contracts,  and  all 
that  plaintiff  sold  the  right  of  way  to  induce  the  company  to  pun 
said  lots,  and  he  denies  any  and  all  damages. 

The  judgment  rendered  in  the  premises,  annulled  the  acte  ref 
to,  touching  the  right  of  way,  and  declared  the  strip  of  land  doi 
to  belong  to  the  plaintiff,  on  the  ground  that  the  Jeanerette  &  Ci 
moi*t  Company  had  never  been  incorporated;  ordered  the  Mc 
Company  to  vacate  the  premises  and  restore  name  to  the  plar 
and  condemned  Whitworth  personally  and  the  Morgan  Conipai 
solido  to  pay  plaintiff  the  sum  of  ^500  as  damagea,  and  ?^of>  pe 
num  from  the  8th  of  November,  1883,  until  the  property  is 
rendered  into  plaintiff's  possession. 

There  was  judgment  in  favor  of  the  Morj^^un  Company,  on  it 
in  warranty.  Each  of  the  defendants  have  appealed.  There 
claim  made  in  any  of  the  defendant's  answers,  qy  proof  adducf 
the  trial,  to  the  effect  that  there  ever  was  such  a  corporation  ii 
istence  as  the  Jeanerette  &  Cypremort  Railroad  Company, 
main  reliance  of  all  the  defendants  is  on  the  estoppel  urged  ag 
the  plaintiff.  But  the  evidence  conclusively  proves  that,  in  execi 
the  acts  of  donation  and  sale  aforesaid — and  they  are  all  of 
temporaneous  dates,  or  very  nearly  so — she  was  by  Wbitwort] 
roneously  induced  to  believe  that  the  company  was  duly  incc 
rated  and  organized,  and  that  he  was  its  prewident,  be  well  kno 
that  such  was  not  the  case.  It  is  also  in  evidence  that  the  pla 
would  not  have  made  the  donation  if  she  had  known  the  trutl 
her  inducement  to  make  the  grant  was  the  building  of  the  road 
the  company  had  no  existence,  certainly  the  president — or  the 
son  alleging  himself  to  be  such — can  not  avail  himself  of  his 
misrepresentations  to  defeat  the  plaintiff's  action,  or  emploi 
fruits  thereof  as  an  estoppel  against  her  demand  for  restituti 
the  property.     Bigelow  on  Estoppel,  p.  225, 

As  in  favor  of  one  who  knew  the  truth,  an  estoppel  is  unava 
33  An.  1194;  38  An.  102;  39  An.  443. 

The  proof  furthur  shows  that  the  plaintiff  did  not  remain  s 
but,  shortly  after  the  Morgan  Company  bej^an  work,  she  entei 
formal  protest,  and  it  not  being  heeded,  she  entered  suit,  the  cit 
being  served  a  few  days  subsequently  to  the  transfer. 
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B  two  aalea  tJiat  plaintiff  made  to  the  Jeanerette  &  Cypreniort 
ciany  were  executed  nn<ier  tlie  effect  of  the  isame  miarepi^Beiita- 
as  the  donation  of  the  right  of  way^  and  are  governed  by  the 

raie  of  in tefpr elation  eb  it  is. 

e  Morgan  Company  occupies  juBt  the  same  Hitnation  as  Whit- 
h  did,  for,  in  the  deed  granting  to  the  Jeanerette  &  Cypremort 
pany  the  right  of  way^  the  following  recital  occtirs,  viz : 
IThereae,  the  Jeanerette  &  Cypremort  Railroad  Company    *     • 
bout  commencing  the  conetmction  of  a  railroad  from  Jeanerette 
eek^s  Island  J     •     •     *     and  the  said  road  is  to  pass  through  my 
erty,  and  it  ib  believed  (that)  it  will  increase  ita  valnej  in  con- 
ation thereof,  and  of  the  payment  tome  of  $1,     ♦     ♦     ♦     I  here* 
ill,  transfer/'  etc. 
id  it  coneludes  thus : 

I  said  road  ia  not  built,  said  laud  is  to  revert  to  me*'' 
was  this  title  that  the  alleged  president  of  the  Jeanerette  & 
«mort  Company  assumed  to  eouvey  to  the  Morgan  Companj^ 
jQt  fin^t  perfecting  ita  organization ,  or  doiug  any  act  looking  to 
construction  of  the  contenaplated  railroad,  which  the  plaintiff 
cted  to  improve  the  value  of  the  remaining  property.  TheMor- 
Company  in  held  bound  to  know  the  recitais  contained  in  the 
en  title  of  Its  author. 

disi'egard  of  thera^  it  went  to  work  immediately  after  it  had 
n  title,  notwithstanding  its  author^  s  obligation  tobnild  a  railroad 

Jeanerette  to  Week*s  Island,  and  commenced  the  building  of  & 
*h  on  the  right  of  way. 

e  aets  and  deeds  of  the  plaintiff  to  the  vendor  of  the  Morgan 
pany  can  not  any  more  avail  the  latter  than  the  former.  All  the 
idants  possessed  full  knowledge  of  all  tbe  facts,  and  none  of 
I  were  deceived,  or  injured  ^  or  induced  to  alter  their  previous 
ions  on  account  of  them. 

It  only  does  the  proof  ahow  that  no  attempt  was  ever  made  to 
I  the  railroad,  but  it  shows  also  that  no  charter  was  ever  signed, 
rganization  ever  effected j  and  no  part  of  the  capital  stock  paid  in. 
is  a  self-evident  proposition  that  a  contract  can  not  be  made 
a  corporatioD  which  has  no  eatistence  at  the  time.  Morawetz  on 
(orations,  Sees*  137,  130. 

H  only  was  such  the  condition  of  things  in  1883,  when  the  acts 
aestion  were  executed,  but  it  continued  to  exist  up  to  and  in- 
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elusive  of  the  year  1889,  when  th^  trial  of  Uub  cauee  oc 
railroad  has  yet  been  commenced,  and  no  corporation  b 

organized.  Hence  the  Morgan  Compaiiy  acquired  no 
of  use,  except  such  aa  were  fiubject  to  and  subordinate 
press  terms  of  the  original  grant,  and  the  jndgmei 
plaintiff  ^s  ownership  and  right  to  possession  ia  manifest  I 

The  preceding  statement  demonstrates  the  correctness 
ment  against  Whitworth  personally;  for  inasmuch  as 
represent  the  corporation,  which  he  asHunied  to  reprei 
bound  him  in  his  individual  capacity.  He  bound  hirase] 
by  attempting  to  personate  a  non-existent  corporation. 

But  we  do  not  regard  the  proof  sufficient  t-o  sustain  I 
that  are  awarded  the  plaintiff  in  the  jiidgmcnt  appealed 
Morgan  Company  haa  dismantled  its  switch  and  sfdingi 
to  have  used  ati  honest  effort  to  restore  the  sfatiiB  qm 
damage  plaintiff  appears  to  have  suffered  is  from  a  fei« 
eavations  on  her  land  for  a  distance  of  about  one  hm 
and  we  think  |250  would  be  an  ample  sum  to  renvum 
any  loss  she  may  have  sustained  on  that  account,  and  to 
the  judgment  should  be  reduced  and  affirmed* 

It  is  therefore  ordered  and  decreed  that  the  judgme 
from  be  amended  by  reducing  the  amount  of  damages  t 
that,  as  thus  amended j  same  be  affirmf^d,  the  plaintiff  i 
to  be  taxed  with  the  cost  of  appeal. 

Breaux,  J.  recused  as  having  been  of  counsel. 
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No,   1355. 
The  State  of  Louisiana  vs.  Thomas  Hunte 

111  an  iLitJIPtnient  for  !*booUti*j  ftt  while  If  ln*f  la  wi*it,  with  Intent  to  i 
the  words  ^^  wntiilly,  FeLoiitou»Iy  tinU  of  rmtUce  tffor«thr>itg^ht/*  i 
ai'<HUe  thu  iiitentr  it  \&  not  uQi.*essa.rj  to  rt^^pCMt  them  btffori-  the  wo 
Intent  tu  in urdtr/'  etf.  II  tUe  wnrdfi  **  wUfultj  a.uij  ft^hmiously 
ptfatefl,  oiiilttinK  "  ititillef?  lifiirethou^hc/'  this  will  not  vlttute  the 
thi*  rept'tEtlnn  of  th**  wonl?^  is*  tiniieceftaarj v 

\  PPEAL  from  the  Twenty -sixth  Distirict  Court,  Parish 

the  Baptist*     Roat^  J, 


A 


Gervais  I  Ache  ^  District  Attorney,  X   A,  Guudet  and  X  J 
the  State,  Appellee. 
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gitttte  Td.  Hunter. 


kms.  A,  Bagti{#  for  Defendant  and  Appellant ; 

II  ftti  ItiilictTtient  rorshcioHiiff    Cwbik^  lyirijf  In  wn^t  or  rjthvrwiau)*  with  Intent 

[jt-rjtuiiitt  mtirder.tht?  itttrnt  tjiUHt  Ijt*  rles+uH^Rti  In  term  a  Hiiith  wtmkl  Ijt'  »\\(f\- 

iviit,  jji  un3<^  tUf  aot  had  rt'rfultt-Hl  j«  deutUtiasniitulrt  nti  EutllrCniunt  fortwnr'fler. 

tale  Ti3.  itrei?n,  3ti  An.  '■i9>  untJ  fiuthorlik'^st  there  citeiJ  and  r^viewetl^ 

lie  (|iiuH£lcyMJon  of  the  ftri  &/  nhootinff  ii»  bt^tng    '*f(fhiniciii»  wilful  und  with 

lalifrt^  fiFort^thougltt/^  t»  BurpLui»uf^i%  sinil  doL^s  not  supply  the  OTnis»lon,  or  sat* 

ify  thi'  law. 

htMjuaiajIftttluii  of  The  iji/fwf  tts  **  felonious'*  uwri?ly,  without  tho  fliiiittloji  of 

wilfully  itiid  or  nnilire  uForf'thougjrht ''  tlei^r^rlhe;^  only  un  Intent  to cotiiiiijt man- 

UiU^htf^rT  (itid  not  murder.     H,  S,  lui^;  Arek  CYliii..  rieud.,  |>,  2S5, 


tie  Opinion  of  the  court  was  delivered  by 

cEiiERV,  J.  The  defendant  was  indicted,  tried  and  convicted 
Br  Sec.  795  of  the  Revised  Statutes,  as  amended  by  Act  No*  24 
Sfi2. 

e  filed  a  motion  in  arrest  of  judg^ment  as  follows:  ^'Tfaat  the  in- 
to commit,  which  is  the  essence  of  the  offence  charged,  is  not 
as  having  been  wilful^  felonious  and  with  malice  aforethought  bb 
lired  by  law*'^ 

be  indictment  charges  the  offence  as  follows:  **  That  one  Thomas 
iter,  late  of  the  parish  of  8t*  John  the  Baptist,  on  or  about  the 
day  of  March,  in  the  year  of  onr  Lord  one  thousand  eight 
dred  and  ninety,  with  force  and  arms^  in  the  pariah  of  St,  John 
Baptist  aforeaaid,  and  within  the  jurisdiction  of  the  Twenty- 
h  Judicial  District  Court  of  Louisiana,  in  and  for  the  parish  of  St. 
1  the  Baptist  aforesaid,  did  feloniously,  wilfully  and  of  malice 
ethought,  whilst  lying  in  wait  with  a  dangerous  weapon,  to -wit, 
lot  gun,  wilfully  shoot  one  Alexander  Davant,  with  the  felonious 
ut  then  and  there  and  thereby  to  kill  and  murder  him,  the  said 
tander  Davant,  contrary  to  the  form  of  the  statute  of  the  State 
onisiana,  in  such  case  made  and  provided  ^  and  against  the  peace 
dignity  of  the  State." 

Nis  charge  and  description  of  the  offence  io  the  indictment  is 
>ly  sufficient.  State  vs.  Humphries,  35  An.  966. 
fie  accused  contends  that,  after  the  description  of  the  offence  in 
first  part  of  the  charge,  it  is  qualified  and  restricted  after  the 
?ription  of  the  weapon  used,  to  a  wilful  and  felonious  intent, 
tting  the  words  with  malice  aforethought.  These  words — wilful 
felonious — could  with  propriety  have  been  omitted  from  that 
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portion  of  the   indictnient*     It  was  aitnecesearj^  to 
they    are  mere  surplusage.      Omitted    from    the    ic 
charge  will  read :     *     '     *     **  did  feloniously,  wilfuJl^v 
aforethought,  whilst  living  in  wait  with  a  dangerous  w 
a  shot  gun,  shoot  one  Alexander  Bavant,  with  the  in 
there   and   thereby  to   kill  and    murder  him,   the  aa 
Davant,^'  etc.     This  charge   is  identical   with   that 
State  V8,  Humphries  referred  to. 
Judgment  affirmed. 


No.   1362, 
Wm,  E.  Abchbe  et  al.  vs.  Widow 


A.  DAti 


In  thiy  abjfC'iioo  of  jiiilsfuGiory  evident'e  on  a  piv^ttal  iixit^sinm  of  ) 
I1+4  rtjuniERSieiJ,  in  ruriheriinCL*  of  the  i^nds  uf  Ju&tk'c,  for  pr^i^l 
j>i>tiit» 

APPEAL  from  the  Twenty-flrat  Bietrict  Court,  Paris 
Mont  on  J  J~ 


Foster  £&  Metitz  for  Plaintiffs  and  Appellants : 

Til  (5  wrJt  of  liijiinrtidti  must  Ut-  graiiltTa  *'when  tin?  4eff  inluut  t\im 
in  tlR*  ncttiiLl  Sinn  mnJ  inxisruftkifi  wJiicli  init'h  j^lnhiUflf  huA  h 
nnt*  yvm  ,  tritber  fit  u  fcnl  e^tuti-  or  of  11  ruiiT  Hglit,  of  wlilcU  U<^ 
nwtier^Utp,  tht*  posatssion  or  tUy  i?fijoymtfht/'    (_.',  !*.»  Art.  'J!m^  i 

Wlii'ti  oiitr  inviidi's  thi^  rtiiil  lights  o£  aiiothpi-  by  ptnrfng  iiiM^mmnc 
tlit^  tvnJoyiMcnt  of  11  smv-ltuile*  »n  tif  iJruIn  ur  pU!«5H^i%  by  tht*  e 
!i  ft»iic*\  He- J I  he  writ  f^f  injmn'UoJni  hi  the  tnnndiilnry  iiiid  trfmt 
in^l  tht»  nMiiovul  lujd  diT'HtrnrUoii  of  aiu'h  hHiTii'i,,  1»  th*' pri*p*: 
i*%  rv\.  Villi'  cf  al«.  ^H.  Duffel,  ^liiflg^*,  etf^,  41  An,  r*l(j. 

The  neighboHiood  of  <*»(ttte3  \»  not  an  esitctitbil  c»onairJoi»  lo  thi-*si 
nar  ii^  it  iieue^sury  tliiit  tbii  ratiili'.'H  ha  t'oriUg'nmist ;  **  milfki'*^^  I 
i'ifiitly  fiPftr  for  ont*  to  ik'riYt?  bpni*flt  from  tht*  servltiiitleon 
Art^GTiL 


Fout€r  <£■  Brottssicird,  for  Defendant  and  Appellee,  cite 
783,  820  and  821;  39  An.  210;  84  An.  938;  7  An>  292. 


The  opinion  of  the  court  was  delivered  by 
McEimEY,  J.     In  his  reasons  for  judgment  for  th 
thiscaae,  the  Dietrtct  Jadge  says: 


0PEL0U8A8,  JULY,   1890. 

^%i\ti^  V9.  Prince* 


81Y 


'*The  witneaaes  in  the  case  are  numeraus,  their  testimony  is 
rangely  conliicting  and  eon  trad ictory,  the  record  is  volummous.  * 
*  *  *  As  IB  ofluaif  in  matters  of  this  §ort|  liome  acrimony  and 
imosity  is  manifested^  and  this  conflicting  testimony  of  men  of  equal 
surely  nearly  equal  credibility  indue ett  me  and  forces  me,  in  order 
reach  the  real  facts  which  mnst  govern  the  case,  to  seek  aBslstance 
ym,  and  mainly  rely  on,  thotie  witneaseB  who,  under  orders  of  this 
uri,  and  in  a  disinterested  manner,  have  by  means,  the  correctness 
id  |>Feci8ion  of  which  can  not  be  and  were  not  qnestloned,  mathe- 
itically  solved  moet  of  the  vexed  questionH  in  this  suit-" 
We  have  found  the  same  contradictory  statements  iji  the  testimony 
the  witnesses,  but  we  have  not  been  able  to  solve  the  question  at 
sue  by  aid  of  the  maps  and  surveys  accompanying  the  record, 
rey  do  not  afford  us  that  information  which  we  desire  in  order  to 
telligently  render  a  judgment  in  the  case. 

Two  surveys,  made  by  different  surveyors,  are  in  the  record,  which 
ntradJct  each  other. 

We  And  it  necessary  to  remand  the  caae  for  mi  accurate  survey, 
m  therefore  ordered  that  this  case  be  remanded  for  the  sole  pur- 
ee of  an  accurate  surface  land  survey  under  the  order  of  the  court, 
which  due  notice,  according  to  law,  is  to  be  given  to  plaint  Iff  b 
d  defendant,  for  the  purpose  of  showing  whether  or  not  the  water 
lich  rests  on  plaintiffs'  land  flows  in  the  direction  and  through  the 
du  closed  by  defendant  and  thence  to  its  outlet,  said  survey  to  b© 
ide  by  a  third  competent  surveyor^ 
Breaux,  J,  recuses  himself* 


No.  1356. 
The  Statb  of  Louisiana  vs.  Jacob  Pki?icb. 

An  Jnfijriuat^ou  I  a  init  bud  which  runtiilii!*  two  i^oiint^^  cliui«]fitig  thii}  iiuc-u^eiJ  in 
cine  Willi  Mi^veHtig  eortain  pniiii^riy  from  llio  »(ill  of  unothcr  pisrsioti,  tind  in  Ltiu 
other  ton  fit  with  eituji  ling  ;*iikl  propt-Tty,  TUe  twu  uiTf*uct'f*  muy  Ik'  cl*wr*5'(*f1  fri 
Ihn?  siiuii*  inforniatlotiT  In  twit  i/uunt^^ 

I'loperty^fut  di*wn  untL  dutui'ht^d.  it  rtJiiioviMl  uiUU'rby  tilt;  Hfeti«i.»d  nf  by  uHothefp 
luid   It  hv  left  III  lhi(^  dt<tarlMtd  euntllUuK*  it  iht'ii  mi%y  Uieomc  the  r^ub^n-t  of 

Tbe  tiaiu^  and  tbt^  ItifliHbof  the  ownur  of  the  i>rciperty  art;  siifftclt^nt,  nud  the 
tikftt  thut  tliti  ^urnurriPt  iitthnugli  thnt  ot  a  wmrinti,  !fi  not  writU'^n  In  full,  wilt  not 
viiJatc  the  V4jrdtet. 
52 
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state  vs.  Prince. 


i.  The  allegation  having  been  made  in  the  information  that  the  aocnsecl  cot 
trees  on  the  lands  of  an  owner  whose  name  was  given,  tlifrt'!  wns  no  nee 
to  describe  the  land  in  order  to  enable  the  prosecuting  ofHcer  to  prove  u 
offence  charged. 

6.  To  convict  a  party  of  having  cut  timber  on  the  land  of  anothtfr,  Id  vloJiiti 
law,  it  must  appear  that  the  act  was  done  knowingly  und  wilfully,  an 
through  mistake  or  accident.  Instruction  to  the  jury  to  chat  «flt<'t,  ultii 
requested,  was  not  given.  It  should  have  been  given.  Tlie  cast  will  t 
fore  be  remanded  for  a  new  trial. 

A.  The  imprisonment,  in  default  of  the  payment  of  the  line,  cnn  not  excce< 
year.  The  court  having  sentenced  the  accused  to  remain  In  Jul  I  until  pay 
of  the  fine,  and  not  having  limited  the  time,  the  sentcnco  in  iUe^i^J  tLsd 
The  case  is  remanded  to  be  proceeded  with  in  accordance  with  the  v  I  en 
pressed  in  the  decision. 

APPEAL  from  the  Twenty-Sixth  District  Court,  Pariah  of  St. , 
the  Baptist.     Ro8tj  J, 


Gervais  L^che,  District  Attorney,   Chas.  A,    Baqui^  aud    Geo 
Bright  for  the  State,  Appellee : 

1.  Two  distinct  offences  may  be  charged  in  the  same  inform ntlnn.  providi-d 
are  charged  In  separate  counts.  Bishop  Crim.  Prac.,  Sei\  \^.*^Jtteq,r  51  Ai 
na  An.  1216;  35  An.  53;  39  An.  960;  88  An.  91. 

i.  Nor  is  it  even  necessary  that  they  should  be  of  the  same  cluas  in  order  to  ji 
their  location  in  the  same  indictment  (information),  provkkn)  (Hkoli  i»  plai 
a  sfpamte  cofint.  This  is  no  longer  an  open  question.  3tj  An.  61;  :^  AHh  if 
An.  53,  8tate  vs.  Gilkie;  87  An.  853;  33  An.  1146;  39  An.  969;  ,^  An.  itt. 
And  more  especially  is  it  so  when  the  two  distinct  offences  grow  out  of  the 
act,  the  same  transaction.    38  An.  91 ;  37  An.  382 ;  39  An.  811,  9ftK 

^i.  An  information  charging  a  statutory  offence  is  sufHcient  If  in  the  termi  e 
statute.    »J  An.  986 ;  40  An.  170. 

4.  Ck>mplaint  that  two  repugnant  counts  are  contained  in  tlio  aatne  Infurni) 
or  that  the  information  is  defective  for  duplicity  or  uncertainty,  mu9t  be  i 
in  a  motion  to  quash. 

"..  If  the  count  shows  a  crime,  though  defectively,  so  as  to  hv  bad  an  demnn 
is  good  after  verdict.    Knoblock  Crim.  Dig.,  30. 

*:.  Formal  defects  in  the  pleadings,  as  the  imperfect  statement  t^f  a  cause  \*f  ^t 
the  omission  of  certain  formal  allegations,  are  cured  by  a  g^nt^ru]  venlk't. 

Z,  A  defect  in  the  pleading,  whether  of  substance  or  of  form,  which  wijojd 
been  fatal  on  demurrer,  is  cured  by  verdict.  If  the  issue  Joined  be  imvh  (iJ=i  n 
sarily  required  on  the  trial,  proofs  of  facts  defectively  stated  or  (luiitted 
without  which  it  is  not  to  be  presumed  that  either  the  jud^e  wcmld,  direc 
jury  to  give,  or  the  Jury  would  have  given,  the  verdict.  ProfTat  on  Jury  T 
8ec.  419. 

r  The  rule  is  that  an  inaccurate  averment  is  cured  by  verdict.  lEeard  i 
rids.,  813. 

*K     The  charges  of  trespass  by  cutting  timber  (R.  8.  817),  and  larceny  of  the 
timber,  growing  out  of  the  same  transaction,  may  be  cliHrgcd  iu  tbt*  sum 
formation  when  charged  In  separate  counts. 


0PBL0U9AS,  JTJLY^  1890, 
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tn  moat  ot  thej^tntca  Jl  bu,a  bii^n  l^elU  that  wen  letoiiit^  iind  miiid^noAiiors  luay 

be  properly  joined  when  re)tLt[i]g  to  the  Haiut*  aubJ1^et  niattor.    The  rl^ht  to 

compel  the  promicutor  to  elect  on  which  ebarge  he  will  proceed,  fu  eonfin^d  to 

truscti  where  the  Indiutuient  conlfilQa  HmrgeA  which  ure  lictually  dlat^nct,  and 

whi{;h  grow  out  of  ditft^rent  trmtiAactlODS.    8  Ait.  ltl»,  114 ;  I  An.  iH4 ;  ^  Ati.  H83 ;  3/& 

An<  96&^  und  authorities  ther«<;iti'a» 

A  tiew  tHal  will  be  refnaed  uule^tt  It  be  shown  that  Injustice  b&a  h^cn  donu  to 

tbenceusmL    .^K/An.  tHU. 

Tbe  @U|}r«iiie  Court  will  arrant  ni»w  trlala  In  erlmtnaJ  euaea,  but  onlj^on  pnrti 

qiiestlon!^  of  Law.    3U  An  isis. 

A  largfT  dla>crcCioa  la  t^nt mated  to  the  lower  vonrt  in  tbe  tii utter  of  griuitini^  new 

tri^lif,  which  will  not  he  ititcrfen*d  with  except  forgruve  reaflone.    If  thegr-ound 

loj-  A  new  trial  be  i;he  insuHlcieney  of  thecvklencc  tOGOiiTlet,the&tiprenieUoiArt 

will  not  conaldcr  it^thut  heitiK  a  question  for  tht  Jury  alone  luid  eatcluaiveif*  3B 

An.  iie. 

!<iew  trlul^  En  cHuilniil  c-uaeH  ore  not  gra^DtabJiat  for  newly  diseovered  evidence  If 

it  he  only  cumulative.    36  An.  TO^, 

Kor  wbcn  the  uecuaed  consented  to  go  to  trial  without  the  wltneiaes  whose 

vvld&tsec  he  preteuda  to  have  newly  dlaeovered^  when  the  »uiue  wltneaAea  bad 

heeu  reg^iilarly  »uiniiiont'd  in  hia  bebair,  wert*  culled  in  court  uitd  fn^led  tosiin- 

nwer.    The  evidence  wtw  known  to  hlin.    3*>  An.  923,  \m. 

Undei  ^eca.  Wi4*  2Ti!t^  of  tlie  Hei^iaed  .<^tittute»  of  the  L  nUed  5tateH,  any  copy  of 

II  plot  of  survey  or  transcript  from  the  reeord«  of  the  oMce  of  Purveyor  General 

of  Ijouisifinu^  duly  eertided  by  hlin^  Is  admiattible  in  evUlence  in  all  the  courts 

tit  the  I  nited  Btutes  and  the  Territories. 


Mbrriit  Jfarfea,  P.  E.  Edrington  and  Jamen  V.  Chenet  for  Defendant 
d  Appellant : 

ttMli^nraeiit  &t  errorn  uml  mot  tun  tn  arrest  of  judgment. 

8«e,  eiTt  B.  S,,  IS7U,  reudi?  ti«  follows;  "Whoever  shall  cut,  pull  doiwn,  hurn, 
Uetftrcjy  or  oarry  away  any  tret%  wood  or  timber  urowlug  or  lyln^  on  tht'  laiid  of 
another,  or  cause  the  sHtne  to  be  done,  without  the  consent  of  the  owrier  or 
lej<al  poei^essoTT  on  eonvletlon  abuU  pay  a  fine  of  not  ie»s  than  t&  nor  more  than 
lEOti,  oue-thini  for  the  benefit  of  the  owner  or  legiU  possessor  of  the  land,  ooe- 
third  for  the  benefit  of  the  parish,  and  one  third  to  the  District  Attorney, 
Xothing  oontalner)  iri  this  jt^tioo  i^ball  take  away  or  Impair  the  right  to  dam- 
a^e*  i.ir  other  legal  ramedy  which  the  party  itijuted  may  now  have  under  the 
laws  of  the  Pitato.' 

Tlu.^  law  of  larceny  is  See.  §12,  E.  B„  La..  187a,  nn6  Act  1874,  No*  IH.  p.  2ai,  aod  ia 
with  US  the  cotnuion  law  lareeny  (.excepting  where  changed  hy  stntuteK  i&Dd  Is 
defined  h3'  uh  a^i  at  comujon  law,  There  are  many  other  taws  in  thiii  ^tate  pro- 
viding for  iJtatutory  >jteAlint^&,  carrying  away  or  appropriating  the  property  of 
ACivthen  »uch  as  horse  steallnur,  MtesilinK  cotton  (Act  *iU  IfiSSj,  steallug  puhlle 
recordu,  etc.    :5ec.  S73,  B*  8,.  Act  1870*  p.  4^. 

Wlioever  cuts  down  u  irce>  or  causes  thfi  tree  to  b«  cut  dowti^  fcnrt  then  earrie« 
away  the  tree,  growing  or  lying  on  the  land  of  anotber,  or  causes  ibe  same  to  he 
done  without  the  consent  of  the  owner  or  legal  possessor^  violates  but  one 
crimlnul  statute  of  Ix>ni}4lana,  and  if  convicted  of  both,  the  "cutting  down  of  the 
tree*'  and  "the  currying  away  of  the  tree/*  oan  be  Uned  not  exceeding  ffKV,  and 
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In  di*fault  of  pny'inii'iit  (tppriBtiDod  nt^t  more  lliiiQ  one  ft^ikr. 
^^tcaliiiK,  tuktn^  or  eiirryinK  iiwi*y  sticli  u  trm^  wr  wOoiL  nr 
ftlT,  K.  t^-.  ia  no  Inn^vr  liHrcfDy  In  this  ?itntUT  ^I't  fi  <s«purjiti?"^tJi 
H  felony »  Init  n  simple  misrlemviLnor^  for  thtf  liMprirtjauin  uf 
tlonml  lu  Mt^.  Ml 7*  U*  J^,  Thr  Iww  of  Iwreeny  i^  nn  far  riappuJin 
thi!^  purtic'iiliirlieSng  r«j'ptiirniuit  to  iitKl  In  i.*onrtU!t  witlii.iiK')i  i» 
statutory  t'rlinus, 'id  Kil.,  1^0,1:^  par,  174,  p.  li>1,  T**iy»  *' RiHjau 
[iiiturc£$  under  the  egmtuoii  haw  rulea  ofCetotty  and  riiiiiidciiici 
pnntflhmerits  UDil  flivrrsc  itiodu  ot  |>roct.''«dinj;si  iiKiiin^t  Ihv 
not  *iiiii  Tint  twT  hotb  tht^  rtnt*  nnd  tin*  other,  Tli**r**fari?t  if  h  s» 
lolt^tiy  wJl»t  lit^fiirt*  M'stw  ii  iiii^ilt^nu'iinnr,  i»r  en*)^!^?^  u  itii^tlr^tJ] 
liHBioro  a  felcmy,  tlif^  <ild  law  Iji  ^otir<  lij  reiiiiii'ii  mI  till'  rci] 
fiflTcTide^r  CKD  Ijf  indletijtl  only  nndor  tht*  new,"  rind  nuthoritli 
Pr^JVisiunH  in  irroroneiltiblu  repUiKniuicu  riiu  imt  i^lnnd  tti|ft? 
piirt»  nn  llii«  piirtkTulur  InMiince  niuy  rfiinin*.  will  Ur  lir«l<l  viil 
tory  CriiiK^rt,  pur.  41  <  p^  42: 

TImrei'iin  urit  hv  twt*  diftrrvnt  punlHlimenU  for  tin?  efiimttuff 
from  ilii"  Alii^lo  mil'  of  n^piiifnutift!,  BEMvop'^i  .'itiitiitory  tVli 
The  law  at  Iflrt'puy  to  tlir  t'Stent  af  tli«eon*lirt  wUli  <fi\  P*lT* 
liialmp'^  stututiiry  Crlnii-^i,  piii.  te5-l^, 

Twtj  i1i(Trrt.inl  puiiiabitif^ntii  for  pri"eia«ly  U\*i  hiitjh*  ijipfriafi?,  i 
(n  lt&  idinni'iit«f  Htiti  iio  m«*difyJn(t  diHcr**tinii  hi  tlir  *  tmrt*  am 
of  ttilti|f»»  xuhfliftt  tiitjfeiUer.  Tiu?  (irw  puiil>*Umvni  frpodh  \ 
IliQ  rt'ptjgniince-  llUhop'Hi  Stututory  Crimtitii^  piir,  168^  p.  t^* 
Th*"  niji*  LiStatc  v?s.  C;ouk»  7  S(k  Kt^p-,  p»  B5,  No.  S)  Is  thrtt  fi 
memior  rntrnmif  purt  of  the  siiitiic  tnnii^iiftions  it  re  klnilrtnl  \ 
to  th».'  ^umo  ^enrrto  •►lu'^s^niiiy  tn>  Jiifned;  aI*io,  wliorr*  Uieniif 
ntitim^  of  w  t'ondlMry  lotlui  felony  {W*,  Crdn^  i'!d^i»,»  ^th  K.d*» 
1h  no  niU>  tljuttwri  repugnant  uoitnt*<  of  u  fvlntty  iiml  niHili 
tojci'ther,  dud  pm-tteujiirly  whtrrr  thi?  itvennunt^  In  th*- fetor 
tin  iiffenee  prnrlded  for  In  the  ntjitutu  c^rimtUiff  nrifl  defining 
X  Jiiiigmeot  will  be  itrredted  on  ii  iH;eneriii  verUEc'i  4*f  guilty « 
JoJii**d  tor  otTftncc-iH  whleh  i»r»*  rnpu^tiiMnt.  **ln  Auvh  rnae  tbej 
tlltjJlti>  on  what  the  vfrfliet  went/*  Tohln  ifn.  l*i*opk\  I04 
{Triiit.  |*nn%.  Mfh  FA.,  pur*  737,  ntttK\ 

When  ronntH  iiri'  rt^puj^n^nt,  u  gt^nernl  verdh't  Ciin  not  be 
jiid^nient  be?  entereil  «>n  (hither  eoiint,  Wbktrton'^  Crlni.  I 
Himkln»,  ViH  Masiis.  m[  tnittiil  States  vn.  M  alone,  iti  Hlatch.  1H7 
It  hiiH  lief'U  held  that  a  ttoft^  ftrotf^m,  after  verdir*  fin  oii<* 
einit)ta  un  whleli  thoverdk-t  la  wt-nenil,  does  not  eiire  tile - 
t?Hsn.  F*roc.,  par,  737;  Cotn*  v*.  nof<kltii!it  VIH  Mat^s,  »ici. 
There  nineit  In  any  rlew  be  a  reyer^a]  wlnm  tMi'ldenei*  in  adii 
tnls^lbhi  only  under  a  bad  fount.  Wbartoti*ii*  rrlnu  I'roe,*  pH 
tlt*!i  cUfiU 

Whero  evideiU'L*  caleuUtod  !»  Inllutini'i"  the  Jury  ou  the  uu* 
ndB»Blble  under  that  connl,  waft  udniltted  nndt^r  Ibr*  hud  em 
verdirt  nf  guilty,  thort^  should  be  a  newtrEal;  or,  after  a  Jodj 
dli^l,  there  should  Iu;h  rcvcu'Hal ;  the  roaaon  for  itnoli  aetlon  U 
w  jyj  ro  ae  hcd  by  th  e  i  u  t  n>d  uet  I  on  of  a  w  i^vn  ^u  1  el  etue  it  t .  W  b 
iMigu  r»a7,  par*  771. 

A  b«ii|  eounl  ean  ha  ctlsposed  of  by  notit  prt>if^Hi,  bnt  it  can 
hy  the  iic?ntenein^eonrt  If  the  recorcl  does  not  *ha^  Ibat  evl^ 
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<i\-bi  tbf  gocnl  truuiit  wu»  adfiiltti'il  nndci'  thc'  bad.  Logleiijly^  tC  In  tru^f  »ilti|rle 
pjirl  rtmijt  vltiJitiL^a  th*f  vi«r(JiH,  wlm-K  it  i»  hiipos^Blble  to  4.^X4'! Luili*  thi'  Jiypntlii^la 
111  Thi'  burp  rwortl  tUm  It  \vn»  «>ii  Tb»T  t-fuuit  thiif  tin*  vcnilot  Wii»  btifii^d, 
4 liurt<m'd  Crlni,  Pnic,  jnir,  Kte. 

\'hv  imf[tHtfutiiuent  nUowc^t  iti  dHiiuU  nr  (bt-  jmyiuL^iU  fif  a^  tltit^  eiui  nut  (.'Xct^tMl 
mefmir.  R*  S,  !.»*.,  See.  98t>;  i^titu>  vn.  Uiitiimii.  J^f  Aa,  i^i  u  An.  785.  f*twt«*  vs. 
i  ark  hum,  Ifi  An.  ^m ;  ;^  An.  2lt4. 

Kn  iiidlGtiuent  under  u  «tat\ite  uugbt,  witb  4'i.*rtMluty  and  preeinLoiu  ubati^^  fie- 
i<nd.aiii  with  bavuii;  rttumiitU'd  i>r  rvuittti^d  tbe  lit'li^  under  tb»  rircuimfltancc^i 
iDtt  wiib  tbt?  (nU'iit  riit*nti*JtH*d  in  tbt*  »«taiiit*\  If  thiffaets  alle^iiHl  do  not  mak« 
*ui  tbr  viv»^,  thv  Imllotuif  III  \»  tletei^tivv.  Mtatf  vp.  i^UWs,  U  Au.  ?«!  ;  ;i3  An.  131 T, 
3l!H;  hUj  An.  74i. 

Vburr^tlit'  Inilii'tiiirni  iindur  Ht'L-.  SIT  fulls  tu  K^vr  tbi<  nume  ttt  tlio  t>wiji3r  of  tbc 
und.or  tin'  nntnrol  tb(*  leg^l  po»stfi4«ior,  bvil  cban^iii*  with  nncottalntyp  voti- 
tinctKel^r  ami  nnt  dinJunutWely.  ii*Mtlu*i'  wiUi  ftirtaluty  its  to  cmo  or  the  oUier, 
iich  fnilb'tnifiji  or  vu^mtn  tbtjrvin  uri'  iltfrn^tiTt  (n  »mbMtrmef%  "il  An.  34T;  4  An* 
'i;  Ifi  Ail.  4*^L  il  An,  ti4§ ;  Wbiu*toti'j^  Crim.  Fldgti^.,  par^.  KiU,  X^.  ifil^  Itit, 
rbc  d(.'«e]-lpt^ot>  (jf  thf  *Hr4?ri».  wood  anfl  ilmbt-r,"  Ld  butheountMiit  tbi-  iufuriim- 
km,  i»  tu)tuineli'!iii,  and  Jiiiliirnii'til  ^boiild  bu  arrcBted.  r^tatuTF*.  Itoyi^r,  4i>  An. 
H:  %Viiarion's-  l^rini.  l'ldK«..Hth  Kd.,  par.  'KM, 

I  t»  nut  allowable  tu  pi  fad  thi^  titTvnt^e^  uunjtim-tlvely  when  rvpu  tenant. 
¥btinoti^K  CrEm.  FdK^.,  pur.  lO,  and  :Lntht>rltlti!i  thi^n^  idterl. 
rb<?  vain  all  cm  ean  only  be  h  lujlkHi'ilvc  or  biinpEng  um^  wbt.-i-t;  tbu  urttcU-M  or 
property  i%  pioporly  iiu«ii'rJhtrt].  Wliarti»u'«  I'rfni.  i^l^lMiit.^  pur.'ilT-^ltt;  4U  An.  744, 
\  varianev  or  an  oinli^sion  nf  tbu  iiaDii'  of  thi;  person  u;f]drrU/Ved  ii*  nmc-h  mort; 
nHvuff  tban  a  iiM»take  in  tbf  nauif  of  ibt  U^'k^ndunt.  The  foriJit^r  wtll  bi?^ound 
ur  lurrvatinif  judgtnent  wht^n  the  i*rr«*r  ii]ipr>HiH  in  the  let't^vd.  Wharto»'»Orltii. 
*roi».,  par.  UK. 

i6  to  il^flvriptiian  of  hmd  un  wl^HrL  tUuber  hut*  bt^un  L^ut,  uv  deHtrt.iyeiJtj  i>j^  re- 
qovcmJ  to)  tiaK\  the  la^  retjiilrt's  iliot  the  Indictikientor  fnformatkmuiust  allcg^^ 
hi!  iownfibtp  In  whieb  tii^id  lund  i^  NEIuatod.    i^tH:. mi,  H.  ^.  l.u..  tfiTU:  Wbarloa'ii 


he  opinion  of  the  (<oijrt  waa  delivered  by 

fi£AL*x,    J.     An  in  for  mat]  on   waa  f^led    against  tha   defendant, 
rging  hiro  in  one  count  with  cutting,  pulling  down,  and  deetroying, 
aaeing  to  be  cut,  pulled  down  and  destroyed,  cypreaa  treeSi  wood 
timber^  growing  and  lying  on   the   land  of  one  G-  L.  L^onhard^ 
»OT3t  the  oonaent  of  the  owner  or  legal  possessor. 
I  the  tiecond  count  it  is  charged  that  (after  and  at  the  time  of  tha 
Ing,  pulling  down  and  destroying   the   said  timber)  he  did  steal, 
?  and  carry  away  cypress   trees,    wood   and  timber,  the  property 
lie  iiaid  U,  L.  Leonard,  of  the  value  of  f4000, 
e  was  found  guilty  of  both  charges. 
matlon  for  a  new  trial  was  tiled  and  denied, 
motion  In  arrest  of  judgment  was  afterward  filed. 
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state  vs.  Prince. 


The  first  count  was  declared  legal  and  in  form. 

The  motion  in  so  far  as  relates  to  the  second  count  wa 

The  accused,  under  the  first  count,  was  sentenced  to  ] 
$500  and  the  costs  of  the  prosecution,  and  to  stand  con 
the  tine  and  costs  are  paid. 

He  appeals  from  this  sentence. 

The  State  appeals  from  the  judgment,  declaring  the  8 
illegal  and  null. 

In  support  of  his  assignment  of  errors  and  of  his  moti 
of  judgment,  the  defendant  urges  that  the  information 
commission  of  two  offences  repugnant  to  each  other  an 
not  be  presented  in  two  counts  of  an  information :  that 
pendent  on  each  other  and  grow  out  of  the  same  acts. 

That  the  taking  or  carrying  away  such  a  tree,  o 
timber,  under  Sec.  817,  R.  S.,  is  no  longer  a  larceny  in  L- 
a  separate  statutory  offence,  not  a  felony,  but  a  simple  m 

It  is  also  contended  that  the  name  of  the  owner  of  th< 
which  the  trees  were  taken  is  not  g^ven. 

Also,  that  the  land  upon  which  the  trespass  was  comn 
described,  nor  the  value  of  the  trees  given. 

Lastly,  it  is  urged  on  the  part,  of  the  accused  that  th( 

requested  to  instruct  the  jury  that  to  subject  a  party  to 

prescribed  for  cutting  timber  and  conjmitting  the  wrong 

must  appear  that  the  act  was  done  knowingly,  and  not  t 

•♦  »*'4  J  take  or  accident. 

A  bill  of  exception  was  reserved  to  the  court's  ruling  i 
ing  to  charge. 

We  will  dispose  of  those  grounds  in  the  order  presents 

With  reference    to    the    first    ground,    that   is,  thai 
or  carrying  away  a  tree,  wood  or  timber,  under  Section 
no  longer  a  larceny  but  a  separate  statutory  offence. 
,  We  conclude  that  if  the  premises  of  defendants'  co 

mitted  as  correct,  his  conclusions  also  will  prove  equall 

But  he  chooses  to  consider  acts  as  continuous  and  ui 
when  they  are  not  necessarily  continuous  and  uninterru] 

It  is  undeniable  that  whatever  is  attached  to  the  soil 
so  attached,  the  subject  of  larceny.  But  when  not  so 
may  become  the  subject  of  larceny. 
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Stole  Yfl.  PrlnCf). 


To  have  the  character  of  personality  it  must  he  detached.  It 
lust  be  remoyed  from  its  original  aeat>  and  must  be  left  in  the  de- 
iched  state* 

If  removed  either  by  the  accused  or  by  another,  and  it  be  left  in 
hie  detached  condition,  it  then  may  become  the  subject  of  larceny* 
niarton  Crlm.  Law^  p.  86B, 

The  word  **after^'  is  alleged  in  the  second  connt  of  the  informa- 
[on.  The  words  ^*  at  the  time/ ^  also  alleged,  do  not  preclude  the 
^SBibOity  of  concluding  that  larceny  was  committed  *^after''  as 
Ueged. 

Section  517^  R.  S.,  applies  when  the  property  is  not  left  m  a 
letaehed  condition  prior  to  the  larceny. 

The  law  in  relation  to  larceny  applies  when  the  property  stolen 
ad  been  left  in  a  detached  state  after  the  cutting  down.  The  counts 
jte  not  repugnant  to  each  other,  and  may  be  joined  in  an  informa- 
ion. 

^'  An  information  is  not  bad  because  it  contains  two  couJita  charge 
og  the  accused  with  severing  certain  property  from  the  soil  of 
nother  person^  and  in  the  other  with  stealing  said  property.  The 
wo  offences  may  be  charged  in  the  same  information,'^  State  ys« 
theppard^  3S  An,  1216. 

The  defendant  next  contends  that  the  name  of  the  owner  of  the 
and  is  not  given. 

G.  L.  Leonard,  the  name  of  the  alleged  owner,  is  sufficiently  given. 
Whether  Mr.,  Mrs.,  or  Mles^  the  accused  is  placed  on  his  defence. 
'The  name  of  the  owner  designated  by  initialB  does  not  vitiate  the 
nformatiou.'^     State  vs*  Vanderlip,  4  An.  444, 

With  reference  to  the  want  of  description  of  the  land  from  which 
he  trees  were  taken  of  which  the  accused  persistently  complains* 

The  description  need  not  be  given  with  the  particularity  required 
n  a  civil  suit. 

The  statute  does  not  requif e  that  the  township  or  section  be  given. 

The  accused  is  charged  with  having  committed  the  offence  in  the 
jariah  of  St^  John  the  Baptist,  ^*  in  and  for  said  parish  then  and 
Jiere  being*" 

The  requirement  of  the  statute,  in  this  respect,  is  compUed  with* 
^tate  vs.  Eobeuker,  31  An.  652. 

lo  the  order  of  the  grounds  presented  by  the  accused  we  note  that 
t  is  contended  the  value  of  the  trees  is  not  alleged^ 
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It  is  alleged  in  the  second  count  of  the  information. 

The  defendant  urges  upon  our  attention  the  rafusal  to  charg 
requested  with  reference  to  error  or  inadvertence  (should  the 
charged  be  owing  to  error  or  inadvertence) . 

The  refusal  is  not  explained  nor  is  there  any  reason  given. 

The  defendant  has  a  right  to  a  full  statement,  and  the  possibi 
ihat  by  the  refusal  to  charge  as  requested,  the  jur^'  fell  into  erro 
sufficient  reason  for  reversal  of  the  judgment  and  sentence  of 
court. 

Lastly,  it  is  contended  that  the  sentence  of  the  court  i»  indefi 
as  to  the  time  the  accused  should  remain  incarcerated  if  he  does 
pay  the  fine  and  the  costs. 

The  sentence  reads:  ^'  He  is  hereby  condemned  to  pay  a  fin« 
Ave  hundred  dollars  and  the  costs  of  this  prosecution,  and  that 
stand  committed  unttl  said  fine  and  cost  be  paid.'' 

The  sentence  should  have  limited  the  time  the  prisoner  was  to 
main  imprisoned. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verc 
judgment  and  sentence  be  annulled  and  set  aside,  and  that  this  < 
be  remanded  to  the  lower  court  for  further  proceedings  in  accc 
ance  with  the  views  herein  expressed. 


No.  1361. 

Robert  T.    Hamilton   and  Wife  vs.    Moboan'^  Louisiana  j 
Texas  Railroad  and  Steamship  Compamy* 

L.  In  ruDninjij:  u  train  backward  through  streets  the  englm^er  fthould  ew  cbal 
brakeman  \b  at  his  post  and  keeps  a  lookout  on  the  triLck  Ut  wai-n  him  in 
of  danger.  It  is  the  duty  of  the  fireman  to  ring  the  bell  L*onttnuiiUy  whJIe  p 
ing  through  a  town  or  village. 

.L  If  an  accident  happens  while  thus  running  through  stn.>ets,  and  one  of  tJ 
three  men  is  not  immediately  at  his  post,  although  nnir  It,  given  gocxl  ci 
for  examination  and  close  investigation. 

I.  The  accident  was  not  occasioned  by  recklessness  and  \^ mug  inteotJon  art: 
in  malice  and  to  evil  disregard  of  the  rights  of  others.  Punitive  damages 
not  be  recovered.  The  injury  which  will  Justify  the  allowing  uf  punitive  d 
ages  is  a  personal  right  which  does  not  survive  in  the  parent, 

4.  InfantH  have  legal  rights,  distinct  from  their  parents,  which  can  b«  Judici 
assei*ted  in  suits  in  their  behalf.  After  death  the  right  to  eomppn«atory  d 
ttgcH  survives  in  the  parent,  who  can  bring  suit  to  recover^ 
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Bamiltcjii  And  Wife  ViL  B&ilroaa  Oo^ 

ilentM*.    L'nk'Bs  huvU  tlttinugos  nr^  provml  tht^y  tmn  uot  bi?  ttllr>wt?d. 

TtlP  ^11  tt  ImviTig  bpoii  rn»tltiiUHl  to  ret-'UTcr  puuitivi*  duiiiag:€'8,  dumimes  iniD  mit 

^e  ulUiwcd  tnr  A  InrKet'  tHAOUfiil  thiin  dscd  in  tW  devrv'i^  nt  tlic  cdurl* 

In   thi*  ««<9rc-im*  of  llie  t^urt^a  ^iilly  puwerh^  nomlntil  liuniH^eH  ure  Klluwtid 

itnUrr  ihr  triri;itiiiHtiini'4-^.    Thi^  fatliur  hud  cnutiti  to  Ht^elc  jtidichil  ltiTe»llKi^tlim 

intf)  tliM  oc^r^idcmr  wUirh  remiUc^l  in  t\w  Urutli  of  binHilhl. 


PPEAL  from  the   Nineteenth  DiBtiict  Court,  Parifth  of  St.  Mary. 
i     Altefi,  J. 


Foster  tS:  Mentz  for  Plftin tiffs  and  Appellees : 

mutth  ii  ehlld  uf  tttiider  yetit-H  bt;  opoii  n  m^li-tMid  trni^k,  tbroiigh  till!  fttuU  i»r  iif|$- 
Li|^t*D('i!>  4>f  life»  piirriitH,  and  »(i\  t>H  improperly  Iht'ri.^  yut  if  h*i  be  Injured  through 
iUr  i]t*i;li|^enre  of  dei^fMndiint,  lie  \s  not  precIudtMl  rn:iin  liJpi  rt*di'($j»B.  Thotnp^iFOn 
*'n  Nt^gliiTL^net-s  p.  iVi^* 

thi?  dvfCTiditnt  bnow  ilviit  jtuoUc-^htld  Is  im  thv  highwcLy^  he  is  1>ouiLd  lu  it  pi-tj]iffr- 
titjtiaif^  di^l^riH'  of  wiitchf  ntniirKii— to  thiir  ntmciKt  c^lr<*tlmgipm'tton.  Tii.  J 1^,  Bolmnd 
v«.  MifieMMirt,  ■•((■. ,  U.  U.  ('o.p  ^«>;  Mo,  4^  iWJi 

kitt  would  lit.'  bnt  ordiiia4Ty  ne^liKirncr  Jn  n^f^iirdto  tme  whom  tkw  dofend^int  ?4up- 
pusf.^t*  to  bie  %  pt.;rtion  td  full  ut?<<  und  eiipAi^lCy,  Mrould  Iw  groas  ncKlot:!  us  to  h 
riiili].  oi- onu  known  t*)  be  ini^fipalile  of  (^i-iiplnK  ^lBtt|t**i".  Tli.  iri»;  Am.  Dl|f. 
jVn.,  Vol.  (,  p,  *.»1U,  No.  9(1, 

i-iirh  u  oiu»v  Ki-<;ij|  ciiM.Hf'  mil  fcrxpftuttd  of  tbt  rhild:  nli  rbut  im  |-LHi[iirrt|  front  n 
pL-rnou  lii}uriMl  ih  ftir*3  and  watchttiluijK^  iifi^ot-ditig  tu  bl^  cnpacUy^    Tb^  Uifi>. 

I  a  rAilroiiil  ooiupiiny  In  Muvh  ease  is  bound  la  tbr  uliuost  clreuuiapirctiuit.    Tb« 

1  eliltd  enter  upon  u  djiugrronH  lo«i&Lit>%  ho  iMin  r ■■('fiver  If  tlic  ilL't^iKl'iot  b<"  iii-w- 

UffienL    Th.  H4«^,  11H7. 
trvn»f^of  Hutttleld  v«,  KopfTT  (Tb.  1121)  hild  down  tbo  proposition   Oott  m  bi?n  u 

Hilltl  not  pij»*i;in«inic  ^nlUcleot  dlHorotion  t«  iivold  danger  in  pt^rniitU'd  to  be  on 

:&  litibiif  highway,  with  no  une  to  guiit-d  hfm,  ibe  drfendimt  it*  nnt  liubtr  nnleiM* 

tlitr  (njur>  yvtkh  voluntary  or  thr  negUgencu  wa«  gronti, 
I  hy  Inter  f list's  iblH  ditetr I nv  ie^  ri^gurdod  nsitoohursb,  mid  the  lan>{niigi?  of  (bo 

ileclfilon  cbfirHt'toriitciil  ikli  oxtmviigiint.    Tb.  n&Tt.  ll^i.    And  mji:TA  An.  jNii, 
Is  neit  negli«r^t'*^  to  B*md  ftmiill  cbiJrlrwn  Into  the  strt*t't>    Th.  JlSfl,  1  IWi- 
>iLracit  IB  not  rt^qn^n?!!  to  dci  northing  uno&nu!  to  pi-pvfot  n  **hnd  onciiplng  frtmi 

bi*  «npi'n?[»ion.    Tb.  Jlfi8, 
^  (lep^rff  of  futv  wbit-b  parfnttc  are  bound  tu  taki^  tu  jouvi'Ot  tbr  miinipt'of  tb^fl* 

«*tindr«n  from  their  iniuiPd^Htr  snpervlsbm  is  Hiuiieynii'!'  nmde  to  depend  upon 

the  4*nndUicm  uiid  n^sourei^f)  of  the  pjircnt.    Xb.  J1N§  u. 
e  ui#*rr<  tac't  that  n  child   t  ycur»  old  atruyod  n  dli«tnnoe  of  mure  tbiin  two  bbn'ks 

ffri>¥n  bipiui!',  Ht  pirty  with  <tthi*rehlb!rt'n,  i»  not  of  itutdf  tn'idenef  of  t'ootribiitory 

n«0ligi'net'  on  tbf-  pwit  of  the  piirent.    7  tWrnt^  L.  J,  .^ll-:il«. 
lere  t  be  mother  hnd  II  non^ing  ('hlldi  and  had  bm.in   In  the  boiitfe  nil  tbti  af|«r* 

n<MJu,  iLiitl  went  into  an  adjoining  FGom  for  n  inlauto  or  fwo,  and  another  cbfld 

larAM  than  &  years  of  age.  witliout  tbe  knowledge  or  roneont  of  bis  mother,  went 


';  J  f. 
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into  the  street,  where  he  was  injured  by  defendant's  horse,  und  tber«  wa« 
evidence  of  what  the  child  was  doing  when  injured:  hold,  thrtt  there  wiia 
want  of  due  care  on  the  part  of  mother  or  child.  Marsland  vf.  Murray,  1^  K. 
Reporter  680  (Mass.). 

A  child  playing  on  or  about  a  railroad  track,  if  it  has  tKiTfiseil  uji  tbt*  eare 
which  it  is  capable  under  the  circumstances,  may  receiver  from  un  injuiTf  i 
teived  in  consequence  of  the  negligent  operation  of  truiriH  iipun  ?(ucli  trac 
Th.  11%. 

ITmler  Act  71  of  1884,  and  Article  2315,  C.  C,  the  right  of  action  wbieh  thu  siirviv 
has  is  coextensive  with  that  which  the  injured  person  wnuM  hnvc  hud  if  be  ii 
iiutllved  the  injury. 

lly  Article  1934,  C.  C,  in  cases  of  offences  and  quasi  offences  ptiTjltivi^  dauia^L'Ssi.  in 
hi?  given  to  the  party  injured. 

Tbf.*refore  the  right  of  action  in  the  survivor  is  for  punitivr  n^  vi<MI  :ih  ucdunl  fiai 
ages. 

The  true  rule  respecting  the  liability  of  corporations  for  puiiitivt^  fhiuin^va  fort 
acts  of  their  servants  is  that  where  such  acts  are  grnsHly  tirftlij:rt.^iit  nr  h 
criminal,  or  where  the  corporation  has  ratified  the  act  by  ii'tarninrjrtbe  eTuplo; 
or  in  any  manner  justifies  or  approves  his  conduct,  thi^n  the  carporationlj 
romes  liable  for  punitive  as  well  as  actual  damages  if  tlic  i^crviint  would  ba 
been  himself  liable  for  such  damages.  Kng.  and  Am.  Kn,  of  Law.  Vr>L  5,  pp« 
iind  24,  and  numerous  cases  there  cited, 

Ki'tetition  of  the  employ^  who  was  guilty  of  the  wanton  or  K^ros^f^ly  negligent  * 
and  especially  his  promotion  by  the  company  after  it  know  of  nuc^h  ai't,  n 
evidence  of  such  a  ratification  of  his  act  as  will  make  tlu- rmiipiiny  liabUj;  1 
punitive  damages.  Eng.  and  Am.  Kn.  of  Law,  Vol.  5,  p.  24,  and  riu^eai  tb* 
rited. 


i>.  Caffery  for  Defendants  and  Appellants : 

A  plaintiff  is  bound  by  his  allegations.  A  prayer  for  judgu^ent,  atconliiiir 
the  allegation,  must  be  governed  by  the  allegations.  Wh<ni  u  pluictitf  s^t>  v 
grounds  for  damage,  and  says  that  by  reason  of  the  gruuntU  »rt  out  he  i^  * 
titled  to  punitive  and  exemplary  damages,  and  prays  for  danic^^t!  uccorUing 
ihe  action  is  one  of  his  own  making  for  exemplary  damitge?^.  lu  An.  TlS*. 
Vindictive  danuiges  do  not  extend  beyond  the  death  of  the  p*?rsoQ  Injun 
10  An.  138. 

Under  Article  2315,  and  Act  71  of  1884,  where  one  of  th*^  survlvor^i  diea  an 
action  brought  by  both,  the  action  abates  for  the  int^n'sit  of  the  co  plaint 
southerland.  Vol.  3,  p.  281. 

That  when  death  is  instantaneous,  the  survivors,  who  have  only  a  rlgclit 
action  for  compensatory  damages  for  the  suffering  uiid  angui<*h  of  tbe  c 
ceased,  can  not  recover.  125  Man.  90,  93-9;  Gushing,  108:  fi  Ciild  Tenti.  R.  4S: 
A.  A  E.  H.  K.  391. 

When  the  survivors  are  entitled  to  recover  for  suffering  of  the  dtceased.  a 
the  deceased  was  a  child  3  years  old,  killed  instantly,  a  verdict  of  pJ^tO  is  t 
times  as  much  as  has  been  awarded  by  this  court  for  prolongt^d  agony  of 
adult.    37  An.  630;  lb.  750;  35  An.  702;  6  8.  B.  799. 

That  when  the  survivors  sue  "for  damage  sustained  by  thenr'  under  Act  7i 
1S84,  and  the  child  from  whose  death  they  make  the  claim  i»  -^  y<-ur&  old  uud 
Imbecile  or  weak  minded,  and  is  shown  to  be  permanently  so.  no  ilr^iim^c  c 
be  had  of  an  actual  kind,  and  none  other  is  allowable.  Sotit}iorltttKl,  VoL  — ,  j 
283-4-5  and  6. 
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The  opbiion  of  the  cotirt  was  deliTered  by 

Breaux,  J,  Plaintiff  sued  the  defendant  to  recoTer  the  sum  of 
fteen  thousand  dollars. 

He  alleges  that  a  locoTOotiTe  and  tender  of  the  defendant  company 
the  actual  management  of  the  em  ploy  ^a  of  the  corporation*  ran 
Fer  and  killed  his  daughter,  aged  3  years- 

He  charges  the  killing  to  the  negligence  of  the  servants  of  the  cor- 
^ration,  which  he  characterizes  as  gross,  wanton  and  criminaL 
In  support  of  this  accusation^  it  is  alleged  that  they  had  time^  just 
rior  to  the  accident,  to  see  the  child  and  that  they  did  see  her,  and 
yq16  easily  have  prevented  her  death  by  the  exercise  of  ordinary 
tre. 

That  alarm  was  given  amply  In  time,  by  calling  and  shouting,  but 
le  men  paid  no  heed  to  them- 

That  they  neglected  to  blow  the  whistle  or  ring  the  bell  while  run" 
ng  the  engine  through  the  pnncipal  street  of  the  town  of  Berwick. 
Hie  plaintifT  snes  for  fifteeen  thousand  dollars  for  damages  inflicted 
>on  himaelf  by  the  ktlhng  of  his  child,  for  the  gilef  and  aorrow  and 
r  physical  suffering  caused  by  the  death. 

He  alao  sues  for  the  damages  suffered  by  the  child  and  Axes  the 
noiint  at  one -third  of  the  sum  sued  for. 
The  defendant  eompauy  Hied  a  plea  of  no  cause  of  action. 
The  District  Court  decided  that  there  was  no  cause  of  action  for 
linages  claimed  by  the  parents  for  the  death  of  the  child,  but  over- 
tied  the  exception^  in  so  far  as  related  to  the  rights  of  the  child, 
atinct  from  her  parentSf  which  at  the  death  were  inherited  by  the 
u-ents. 

The  suffering  of  the  child  is  not  proven,  nor  any  other  actual  dam- 
E©-      The    verdict    must   have   been   for  punitive   damages*      No 
otion  was  made  to  amend  the  judgment  before  this  court. 
The  suit  is  pending  in  the  name  of  the  father,  the  mother  having 
ed  aince  it  was  instituted* 

The  main  track,  where  the  accident  occurred,  is  built  on  a  grade , 
re  feet  above  the  ground ;  on  the  elevation  there  is  a  switch  on  a 
vel  with  the  main  track.  It  enters  the  main  track  about  forty  feet 
Mct  of  plaintiff's  house. 

Steps  lead  from  the  approach   In   front  of  his  house  to  the  top  of 
e  grade* 
The  child  left  the  house,  passed  throngh  the  gate  that  had  been  in^ 
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advertently  left  open,  by  one  of  the  neighbors,  went  up  the  etej 
and  into  the  side  track ;  thence  walked  west  toward  the  switt-h  joinii 
both  the  main  and  side  track. 

The  engine  of  the  company  and  a  tender  were  running  toward  tl 
bridge  to  Morgan  City. 

There  were  three  men  in  charge,  the  engineer^  a  fireman  mid 
brakeman. 

The  plaintiff  avers  that  these  men  were  not  at  their  posts  of  dut 

That  the  duty  of  the  brakeman,  since  the  locomotive  and  tend 
were  running  backward  through  the  principal  street  of  the  tow- 
was  to  take  his  position  at  the  rear  of  the  tender  and  be  on  the  loo 
out  to  signal  to  the  engineer. 

The  child  left  the  switch  and  entered  the  main  track.     Uncoutjoio 
of  danger,  she  stepped  toward  the  train  and  its  merciless  and,  to  h< 
death -bearing  wheels.     She  was  struck,  fell,  and  the  wheels  paa» 
over  her  body.     She  was  instantly  killed. 
1^  I  No  allegation  of   physical    pain  was  made ;  none  could  have   he 

^1  '*^**  S  proven.     The  death  was  sudden.     The  poor  child  did  not  realize  t 

*'-!•♦-  ■  danger. 

A  number  of  persons,  residents  of   the  town,  saw  the  child  at  t 
fen  C*ii      I  •■  time  and  were  alarmed  by  the  danger  in  which  she  was. 

3^5^^         I  They  made  some  noise  and  thus  attracted  the  attention  of  the  m 

'  ■"♦-^         ™  on  the  engine. 

The  brakeman  rushed  to  the  front  of  the  tender,  jumped  down  ai 
tried  in  vain  to  save  the  child. 

The  engineer  reversed  the  engine,  but  it  did  not  stop  before  t 
wheels  had  passed  over  the  body. 

As  well  mention,  at  this  time,  that  the  engineer  did  not  t^^atify 
the  case.     He  was  dead  at  the  time  it  was  tried. 

It  was  proven  that  he  was  competent  as  any  engineer. 

The  testimony  shows  that  he  was  an  upright  and  good  man. 

It  is  testified  that  after  this  accident  he  was  affected  when  he  r 
called  the  horrible  condition  of  the  child  after  she  had  been  crushe 

The  fact  that  this  occurred  while  he  was  in  charge ;  the  mangi 
body,  the  blood-stained  rails,  preyed  upon  his  mind^  and  it  doubtle 
afflicted  him  to  think  that  he  was  connected — however  innocent  ! 
may  have  been — with  this  horrible  accident. 

It  is  the  same  in  this  suit,  as  too  often  the  case  in  eirailar  suits. 

The  witnesses  for  the  defendant  contradict  those  of  the  plaintiff. 
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There  is  a  lamentable  difference  in  the  testimonj, 
Thoee  for  the  latter  testify  that  the  cries  were  loud^  and  that  the 
aji!n  was  g:iven  in  time  to  prevent  the  accident,  if  the  men  had  been 
their  post^. 

Those  for  the  former  testify  that  each  man  was  at  his  post  and  I  hat 
erythitig  po&eihle  was  done  to  prevent  the  accident. 
While  the  negligence  was   not  groHH,  wanton,  or  criminal,  we  are 
afident  that  vi^lant  caution  was  not  exercised   an  the  part  of  the 
a  ploy  ^s  on  the  occasion  of  the  accident. 

The  superintendent  of  the  road  of  the  defendant  testitlea  that  he- 
re an  engineer  dtarts  his  engine  backward,  he  must  place  the  brake- 
in  in  the  rear  end  of  the  tender,  which  is  the  front  end  of  the  en- 
ae  in  the  direction  in  which  it  is  moving.  It  is  the  duty  of  the 
akeman  to  keep  a  lookout  on  the  track,  so  as  to  warn  the  engineer 
caae  of  danger.  It  is  the  duty  of  the  fl reman  to  ring  the  bell  con- 
lually  whilst  passing  through  a  town  or  village,  and  all  three,  the 
gineer,  fireman,  and  brake  man,  should  keep  a  sharp  lookout,  and 
case  of  danger  should  stop  as  soon  as  it  can  he  done. 
The  fact  remains  on  contradicted  that  the  brake  man  was  not  at  the 
d  of  the  tender. 

He  was  in  the  tender,  bat  not  at  the    front  advanciiig,  where  he 
ouid  have  been. 

A  claim  for  punitive  damages  in  earnestly   and  ably  presented  for 
r  consideration. 
For  two  reasons  punitive  damages  can  not  be  allowed, 

1.  The  accident  was  not  occasioned  by  recklessness  and  wrong  In^ 
[ition,  evincing  malice  and  evil  disregard  of  the  rights  of  othera. 

2.  Punitive  damages  is  not  an  inheritable  right. 

rhe  injury  which  will  justify  the  allowing  of  punitive  damages  i» 

personal  right.     It  can  be  exercised  only  hy  the  party  injured  and 

tea  not  survive  in  the  parents. 

1.  We  will  not  discuss  the  first  proposition,  at  length,  as  it  would 

t  serve  any  purpose  in  our  decision. 

SufDce  it  to  say  that  the  proposition  expresses  our  conclusion  after 

rarefol  examination  of  the  testimony. 

3.  Hespecting  punitive  damages,  the  proposition  is  maintained  hy 
ixti broken  line  of  authorities. 

We  quote  from  a  decision,  the  correctness  of  which  is  unquestioned : 
"-  Were  this  suit  prasecuted  for  the  behoof  of   the  mutilated  indi- 
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Vidua!  himself,  it  is  possible  we  would  not  think  the  verdict  of  t 
jnry  too  high.  In  that  case  the  bodily  pain  and  suffering,  the  d 
formity  of  person,  the  diminished  capacity  of  laborious  exertu 
might  reasonably  justify  damages  of  the  claai,  called  vindict.sre 
exemplary,  the  standard  of  which  is  of  necessity  exaggerated  beyo 
the  limits  of  an  exact  arithmetical  appreciation,  being,  as  the  ti 
imports,  in  the  nature  of  a  penalty  and  of  an  example-partaking 
the  character  of  public  justice,  while  redressing  a  private  wrong 
Black  vs.  Carrollton  R.  R.,  10  An.  38. 

In  the  case  just  quoted,  as  the  suit  was  not  prosecuted  in  the  na 
and  for  the  injured  minor,  the   father's  claim  for  punitive  dania, 

was  rejected. 

"Only  compensatory-  damages  can  be  allowed."      VxA-  McKee 

R.  R.  Co.,  42  An.  — 

The  father  can  not  recover  compensatorj-  damages  m  his  « 
right  in  this  case.     Under  court  a  qua's  ruling  none  wa*  proven. 

He  has  not  shown,  in  so  far  as  relates  to  the  child,  such  injur) 
enables  us  to  allow  compensatory  damages  to  a  larger  amount  tl 
that  fixed  in  our  decree.     Only  nominal  damages  can  be  allowed. 

The  issues  come  to  us  limited  to  the  rights  of  the  child  to  comp 
Mtorv  damages  although  instituted  to  recover  pnnitive  danmges. 

Infants  have  legal  rights,  distinct  from  their  parent*,  which 
carefully  protected  by  law. 

The  right  to  compensatory  damages  is  (different  from  the  nghl 
punitive  damages)  one  which  survives  in  the  parents. 

We  do  not  find  proof,  for  actual  damages,  which  can  be  allov 
under  established  jurisprudence. 

But  we  will  not  give  our  sanction  to  the  least  absence  of  an  t 
ploy6  of  a  railroad,  when  a  serious  accident  happens,  while  pM« 
through  a  street  of  a  town. 

The  danger  to  human  life  is  too  great,  and  employes,  to  be  reUe 
from  all  responsibility,  must  be  at  their  posts. 

In  the  exercise  of  the  equity  power  of  the  court,  we  a^f  bs  n( 
inal  damages  at  $250. 

The  plaintiff  had  reason  to  complain  and  to  seek  judicial  invi 
gation  of  the  facts  connected  with  this  accident. 
He  shall  not  be  made  to  pay  costs. 

In  view  of  our  statement  of  the  case  in  the  first  part  of  the  deci! 
and  to  prevent  inference  different  from  onr  views  upon  the  subj 
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1 1  I 


wHJ  say  that  wfj  do  not  think  that  the  doctrine  of  contributory 
gMgenee  appUee  to  a  child  leis  than  four  years  of  age. 
\  child  of  such  an  age  is  generally  incapahle  of  choosing  between 
ht  and  wrongs,  good  and  evil,  prudence  and  rashness* 
[t  is,  therefore,    ordered,    adjudged   and   decreed,    that   there  be 
Igment  In  favor  of  plaintiff  for  the  sum  of  |260  and  coeta  of  both 
3rt«,  and  that  the  judgment  of  the  District   Court,  and  the  verdict 
the  jury,  be  reduced  to  that  sum ;   after  reduction  and  asseHsment 
made  the  judgment  appealed  from  is  affirmed. 
Fudgment  amended  and  as  amended  affirmed,  the  defendant  and 
peilant  to  pay  costs  of  both  courts. 


*2 
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I'  biH  f^qnlres  thtit  htstom  t^xBCutiun  can  Itmvtt  qii  a  jodiniioiiE  uf  the  bviiirettie 
Crmrt,  it  lit'  "rpcwjnJed  in  thf*  n3i'nnl»'*  of  tilt*  t'tmit  of  flnft  iti£ftiU]e«.  It  nowhere 
prnTklt^s*  tbiit  s<ij<"lx  J»tlj§fTin^nt  aJmll  Im^  rei.*tinluit  tm  thv  uifciniueB  of  tht  lower 
eourt^  The  r^i^orditi^  cif  lituph  )iiilgmf'tit  it\  tbi^  Tmok  whieh  the  aot  of  t§5G,  Nik 
S*  (Sections  Ti  iind  H^it  *JiNi:?tH  the  clerk  to  ln^eiU  itnd  In  whleb  ivi-k'  to  bu  entered 
A\\  iHvtt***»  ikUti  JutlgtTkeiitit  ut  Che  D[HtrU>t  Court,  iis  wv\l  a^  ttiof^e  of  the  appH- 
IttiL'  C'ourt^  la  u  Tuil  eouipliiiiifi?  with  HigHl  exigt-ncLeii.  ExceaHire  djanitLges 
uw2irfLe<l  on  the  iliH«o1iit(f>[i  tit  an  injunction^  arresting^  eitttcutlon,  wMl  here- 
ihioecL 

PPEAL  from  the  Twelfth  District  CDurt  for  the  Parish  of  Avoy- 

i    elles.     Toco,  J, 


rri&n  St  Laf argue  for  Plaintifl  and  Appellant: 

KiilitiDCHt  of  the  Suprenit!  <?ourtcan  not  he  exe<;ut^ft  until  it  hiui  been  recorded  fn 
(he  rufiords  of  thw  DiMtriet  Oourt,    C\  I'.,  AHk  &19. 
Tbetttltiute  hook  ib  the  reeortl  reiern;d  to  In  Art.  BlU. 

It  if  that  book  \«  Uleh  KhuwH  tbi)  h^Rturj  of  »  vu^v.  In  the  00 It  at  iSAue  the  tnln* 
ute«  AhiW  thiit  n  Jndfrtnent  wh.h  rendered  and  tin  nppeul  tu ken  to  the  Buprerne 
Court.  They  dti  not  8how  tbtU  tlie  unit  wns  ever  iluehled  by  that  court,  and 
belore  fiffeittloii  ciin  lumm  the  Judgment  must  be  reeordoti  by  theclurk  (n  tlie 
minnic  tMiok  bo  t^n  toeomphste  th*'  htsior?  of  thi*  fftse* 


Thorpt  it  Pet.ertn<in  for  Defendants  and  Appellees : 
t^hiue  the  ActoC  Mareh  ^,  |§S6»  jl  niotUm  in  open  court  ami  entry  upon  the  nitn- 
utev^ol  the  Dtstrlet  rntirt  nre  nnt  le^ut  prereguisUe?  to  the  reeeiptt  flling  and 
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roeordlng  by  the  clerk  of  the  District  Court  of  the  niandatt'i?!  anU  rlecrt^es  of 
ftupreme  Court,  and  the  issuing  of  execution  thereon.  Att  of  iith  Miirfti.  i 
Sectiousr),  2*2,  23,  24  und25;  8  An.  457;  13  An.  461;  21*  An.  fAir,  U  An.  44ri ;  Afl 
March  18,  18o2,  Section  4. 

Upon    dissolution    of  injunction    arresting   execution    uf    ti    iniitiil;tte    nf 
Supreme  Court  upon   frivolous  grounds,  exemplary  dinnajif^is*  will  l»*i  itwrtn 
against  the  party  suing  out  th«'   writ  and  hi8  sureties.    i\  F.^  An.  :ifH;  %  An. 
13  An.  4«i:  38  An.  «>5. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.     This  is  an  injunction  suit.     Itfl  object  is  to  art^ 
the  execution  of  a  judgment  rendered  by  the  Supreme  Court 
$3477,   on  the  ground  that  the  same  had  not  been  reeorded  on 
minutes  of  the  District  Court  after  its  transmission  and  bc/iyrr  1 
issuance  of  the^i.  fa.  to  have  it  satisfied. 

The  defence  is  that  the  judgment  had  been  properly  filed  and  ] 
corded  previous  to  the  issuance  of  the  writ  by  the  clerk  of  court. 

After  hearing,  there  was  judgment  dissolving  the  injunction  w 
|581  as  damages. 

From  this  judgment  the  plaintiff  in  injunction  appeals.  The  c 
fendant  therein  prays  for  an  increase  of  the  damages  to  |lf)W. 

The  evidence  shows  that  after  being  filed  on  July  12,  1889,  by  1 
clerk,  the  judgment  rendered  on  appeal  was  by  him  recorded  on  I 
same  day  in  a  well -bound  book,  known  as  the  ^''  /?fxjfc  of  <>rigi 
Documents j^^  which  might  be  more  properly  termed  the  "jridtV 
record,'*^ 

It  does  not  appear  that  this  judgment  was  recorded  on  the  mimi 
of  the  District  Court. 

The  contention  is  that  the  judgment  should  have  been  recorded 
the  minute  book  of  the  court,  although  the  court  was  not  in  sefts 
at  the  time  the  decree  of  the  appellate  court  was  received,  and  t 
the  recording  of  it  in  the  book  named  is  a  nullity.  It  m  hei 
argued  that  as  the  judgment  could  not  be  executed  until  it  had  b< 
properly  recorded  in  the  records  of  the  inferior  court  which  had  fi 
cognizance  of  the  cause,  the  judgment  creditor  had  no  right  to  < 
mand  and  the  clerk  no  right  to  issue  execution  on  it. 

Under  the  law,  as  it  stood  originally,  C.  P.  620,  the  reconJing  i 
necessarily  required  to  be  authorized,  or  directed  by  the  court, 
motion  in  open  court,  by  the  party  wishing  to  make  use  of  tlie  jn< 
ment;  but  considering  that  the  fulfilment  of  this  prerequiplt^  oe 
sionally  proved  an  inconvenience  calculated  to  obstruct  the  adm 
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ttTation  of  jastice  in  tnoet  of  the  coantry  parish e&,  in  which  the  coartB 
rer©  frequently  not  in  aession,  the  Legialaturf'  thought  it  proper  and 
rise  to  diapense  with  this  idle  ceremony,  which  was  purely  m mis- 
trial, and,  in  1852,  adopted  Act  No.  305,  p*  206.  whereby  (Sec.  4) 
tie  clerks  of  the  District  Courts,  except  in  the  parishes  of  Orleans 
ud  Jefferson^  were  era  powered  to  receive,  flle  and  record  all  man- 
ates  and  decrees  of  the  Bupreme  Court  in  causes  taken  up  by  appeal 
rom  their  respective  courts,  and  to  issue  all  legal  process  under  said 
mandates  and  decrees. 

For  a  like  reason  and  to  extend  further  relief,  the  Legislature,  in 
855,  by  Act  No.  66^  Sec.  5  (B,  S.  4i>4),  did  away  with  the  require - 
leut  of  this  formality  generally,  dispensing  with  its  observance  even 
1  the  parishes  which  had  been  previously  excepted  by  the  Act  of 
852. 

The  provision  reads  that  the  clerks  shall  hav^  power  to  receive, 
lie  and  record  all  mandates  and  decrees  by  the  Supreme  Court  and 
D  issue  all  legal  process  thereon. 

So  that  the  requirement  of  anterior  direction,  by  oi*der  In  open 
oart,  to  anthorisse  the  recording,  ceased  to  have  any  further  exist - 
nee,  the  law  in  other  respects  remaining  substantially  as  it  pre- 
jously  stood. 

Article  619  of  the  old  Code  of  Practice,  w^hioh  has  been  continued 
w  force  and  w*hich  bears  the  same  nnmher  in  the  R.  C  P.  3  alluding 
D  the  jadginent  rendered  on  appeal  by  the  Supreme  Court,  provides 
a  negative  terms  that  it  ehall  not  be  executed  ontil  it  has  been  re- 
orded  in  the  records  of  the  inferior  court. 

There  was  no  law,  prior  to  the  Acts  of  1852  and  of  1855,  requifiug 
tie  judgment  of  the  Supreme  Court  to  be  recorded  on  the  minutes  of 
he  lower  court  and  none  has  ever  since  been  adopted  for  that  pur- 

The  records  to  which  the  article  refers,  are  those  which  the  clerk 
I  bonnd  by  law  to  keep  and  which  are  mentioned  in  Articles  776  and 
77  of  the  Code  of  Practice  and  in  Section  22  (R.  S,  474)  of  the  Act 
f  1855, 

This  provision  of  law  received  legislative  consideration  In  1878^ 
rbeu,  by  Act  57,  it  was  amended  and  re-enacted  so  as  to  authorise 
opies  from  the  record,  in  cases  of  loss  or  destruction  of  originals, 
1  criminal  and  civil  proceedings  in  court;  but  the  existence  of  the 
ook^  as  a  register,  and  the  mandate  to  the  clerk  to  enter  therein 
53 
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the  pleadings,  decrees  and  judgments  in  a  case,  continued  in  fore 

The  record  required  to  be  kept  by  Act  777,  C.  P.,  is  the  minu 
book,  which  is  that  in  which  all  the  orders  and  judgments  of  the  Dii 
trict  Court  are  to  be  entered,  while  that  mentioned  in  Sec.  22,  474  ] 
S,,  and  in  the  Act  of  1878,  is  that  in  which  are  to  be  entered  tl 
petition,  answer,  and  orders  of  court  and  interlocutory  judgment 
together  with  the  final  judgment  of  the  court  rendered  thereon. 

The  following  section  (23)  of  the  Act  of  1855  provides  that  in  caj 
of  an  appeal  it  shall  be  the  duty  of  the  clerk  to  record  the  pleadin] 
and  judgments,  as  aforesaid^  together  with  the  judgment  of  the  di 
trict  and  appellate  courts,  within  six  months  from  the  filing  of  tl 
judgment  of  the  appellate  court. 

The  words  **  as  aforesaid  ''  clearly  mean  that  the  judgment  of  tl 
iippellate  court  shall  be  recorded  in  the  book  in  which  are  to  1 
entered  those  of  the  District  Court,  so  that  all  might  be  found  therei 
and  that  book  is  that  mentioned  in  Section  22  of  the  Act  of  185 
in  Section  474  R.  S.,  and  in  Act  17  of  1878. 

It  is  shown  by  the  evidence  that  it  is  in  this  last  book  that  tl 
judgment  of  the  Supreme  Court,  the  execution  of  which  was  arrest* 
herein,  was  recorded  previous  to  the  issuance  of  the  writ  of  execi 
tion. 

This  was  a  full  compliance  with  the  legal  exigencies,  which  nev< 
required  a  recording  of  such  judgments  on  the  minutes  of  the  ecu 
in  which  are  to  be  entered  only  such  decrees  and  judgments  as  tl 
District  Judge  renders,  and  in  which  the  clerk  has  no  authoril 
whatever  to  make  any  entry  without  previous  authority  and  dire< 
lion  by  that  officer. 

The  question  here  is  not  quite  novel.  It  was  raised  shortly'  aft< 
I  lie  passage  of  the  Act  of  1855,  in  the  case  of  Berlin  vs.  Gilly,  13  A: 
161,  which  came  from  Avoyelles,  and  in  which  **it  appears  th; 
without  any  motion  in  open  court  having  been  made,  the  decr< 
A\'as  recorded  in  the  lower  court  and  an  execution  issued." 

The  court  considered  that  it  was  not  necessarj^  to  move  in  ope 
lourt  to  have  the  decree  recorded,  because  Article  620,  C.  P.,  r< 
quiring  it,  had  been  repealed  by  the  Act  of  1855,  and  the  con 
referred  to  Section  5  of  the  statute  without  however  considerii 
Seetion  23  and  determining  expressly  whether  the  recording  whic 
Imrt  been  made  was  that  provided  for  by  it. 
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the  more  recent  case  of  Stafford  vs.  Renshaw,  SS  An.  446^ 
resent  court  alluding  to  the  party  benefited  by  the  judgment  of 
ippellate  €Otirt,  said:  ^*  All  he  had  to  do  was  to  produce  to  the 
p  court  an  authentic  copy  of  the  judgment  of  the  Supreme 
t  in  bJB  favor  and  to  have  a  writ  to  issue  in  furtherance  of  ite 
ite.  That  is  preciBely  what  he  has  done.  It  was  nselese  to 
n  any  decree  for  the  execution  of  that  judgment.'* 
L0  saying  impIieB  that,  as  a  matter  of  course,  the  judgment  must 
corded  as  directed  by  law  previoua  to  the  i&euance  of  eJEecution* 
!  therefore  conclude  that  the  law  did  not  require  that  the  judg- 

of  the  Supreme  Court  in  the  instant  case  should  be  recorded 
r  minutes  of  the  lower  court^  but  that  it  be  entered ^  exactly  as  it 
in  the  ^*  Book  of  Original  Documents/^  or  *' Judicial  Record 
j"  mentioned  in  Section  22  of  the  Act  of  1855. 
i  have  been  at^some  pains  in  determining  the  question  presented, 
b  had  not  heretofore  been  clearly  settled,  in  order  that  it  might 
ifter  be  conBidered  as  adjusted. 

der  the  cireumstanees^  we  deem  that  the  allowance  of  |531 
mages,  for  arresting,  on  September  13^  1889,  the  execution  of  a 
nent  for  13477,  which  bears  interest  from  September  1,  1888,  too 
,  and  that  it  should  be  reduced  to  f  200,  without  entering  into 
Is  as  to  the  items  aggregating  this  amount. 
is  therefore  ordered  and  decreed  that  the  judgment  appealed 

be  amended  by  reducing  to  #200  the  amount  of  damages 
ded,  and  that,  thus  amended,  it  be  afilrmed;  the  appellee  to 
roste  of  appeal  and  appellants  those  of  the  lower  court. 


No-  1367. 
A,  Adlbb  &  Co.  vs*  Cllpton  Cawnon,  Sheeiff,  et  als. 

i  fueriHlitor,  claiming:  it  ren dor's  lion  rm  eortuln  goods  lie  und  uthcr  ercdltors 
Acmniuoti  debtor  Lin^u  utttiohtHi,  files  an  uppearuiiee  Lii  h\s  qwei  nUnchiiieDt 
ill  oinlm  lug  ji  prefer  en  vc  on  the  pr«ccedB  tliercof  orer  the  other  iiu^icUtJieut 
etlltor*,  who  jire  citt-'d  therein  us  dt'lDiidnnti^  the  unuvunt  of  ibe  pi-oceeda 
tht?  |i»Hlr<.itiir  properiv  which  ta  affected  with  the  Yen  dor's  Hen,  will 
mtrol  lUp  luirj&dit't^oti  of  the  etiuse  In  this  court.  It  Is  only  when  a.  fuml  ex- 
?t*tjjtigiaci00  Is  Houghl  io  he  distributed,  und  where  the  court  aetluitr  intrn  ana 
L»t  ultra  jtttithm,  t/nn  dJrttt  the  Uiatri?>utiori  of  such  fund*  Whether  it  does  ao 
?tu»My  or  Qot  \»  hjiTU^erlrtl,  the  ^nprenic  Coui-t  h«s  nppelhite  Jurlsdietlon. 
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irion  <fr  Laf argue  for  PlaintlCTa  and  Appelleeg: 

When  iwo  $utt»  tire  eoiisolJi!iite<l  thry  tlii*net'forward  rortii  hiit 
trio<3  ttiid  ik^i'tiluilt  untl  JiicliftiK'nl  i*<  n'iiiltjrt«d,  tUe   pmt>  rm 

Tbe  tuf^t  uT  Jiii4sid]etlt>u  Isi  tho  miK»iiiiC  In  L^untr'iitdjiii.  wheu  rr 
hmIi.%  HTiil  nnl  Hie  fiiud  dLTlvctl  from  the  »iiLt!  nf  tliv  cnti 
which  IS  iKit  fippnsptl,  iiTiil  nil  tell  hn»  prevloiiHJj-  bi*f*n  nri 

When  tlie  iitnuunt  iiivnlvod  i«  h'l^fi  tliiin  thf  k>wer  Htnlt  of  Hi 
^tiprfmii''  roiii't^  It  oEii)  not  t-'Xvrf  l«ii'  Juri^tluHioji.  but  mii^t  *l 

Till.'  l^rtR'eedd  of  ii  suJe  of  #(]>i*ciflr  ttt^itis  of  f(riipi*rf  j  upon  u  lilr<li 
firivil^gt?  [a  liitMf'sl  or  lurladicaEoii  uf  llitj  &iiiiienit>  Coiirl. 
thr  euth'i'  prtJlRTty  of  tin?  th-litor  wIk'ti  «}umi*  ii*  nnl  to  ht'  di 

In  iin  iittitrliUH-Ut  proCistHlititf,  wJiimn  (hlnl  (ipiii>aoTit  I'Liiliifei^  ii  I 
ceeda  of  ii  porfion  ol  ttie  propi'rty  iittniditHl,.  wlik^li  lJiiJtb<*en 
^nUiH  of  ihut  propurt^i  iifid  tint  tin*  jiTiiotint  rrHltieeil  ut  the 
<?rty  of  II  df'lit^ir,  H  tht>  fi?f*t  of  Jur(?iili(*tlioii  of  ihi??»uprcnvi.'  C 


Thorpe  d-  Pei^rman  for  Defendants  and  Appellanti 


The  opinion  of  the  court  was  dellverefl  by 

W ATKINS,  J-  Plaintiffs  and  appellees  move  the 
&  C,  Newman^s  appeal,  on  the  grounds: 

1.  PJaintifrs'  attachment  esult  and  apposition  w* 
before  tilalT  and  thereon  judgment  was  rendered,  h 
proaecnted  from  the  judgment  on  the  opposition  all 

2.  The  lack  of  jurisdiction  of  this  court  ratione  tn 
From  the  record  it  appears  that  plaintiCTM  filed  a  j 

sition  in  an  attachment  suit  again Bt  S.  E^  Blum,  < 
and  claimed  a  vendor^s  lien  and  privilege  on  certair 
previously  sold  the  defendant,  BInm»  and  which  the 
and  caueed  to  be  sold  Beparately  from  the  ma;as  of  1 
which  realized  the  sum  of  $167,  and  wliich  they  c 
paid  to  them  by  preference  over  ali  attaehing  i^redi 
mon  debtor.  In  the  record  we  find  an  order  of  co 
the  oppoiiiiition  and  attuchineni  suit  of  Adler  &  Vo.  n 
that  Wiis  rendered  in  the  consolidated  causes;  but 
the  pleftdings  or  proceedings  in  either  the  attacUm 
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or  otber  parties  againt  Blum.      In  the  petition  of  oppodtion 

a  number  of  persons  are  mentioned  as  attaching  creditors  of 
,  and  they  were  cited  and  answered ^  and  contradictorily  with 
said  Judgment  waa  rendered.  It  is  from  that  judgment  that 
C,  Newman  have  appealed.  As  it  is  the  only  judgment  In  the 
df  and  the  motion ,  order  and  bond  of  appeal  conform  to  the 
lent,  the  first  ground  of  plaintiffs*  motion  ean  not  prevail. 
,  the  second  one  is  good^  as  w*e  think  it  ia  manifest  that  there 
contingency  in  which  we  could  render  a  judgment  for  or  against 
p  party  to  this  litigation  for  a  sum  of  $2000.     Adler  &  Co*  only 

f  167  in  their  opposition  as  the  proceeds  of  the  sale  of  certain 
ble  effects  on  which  they  assert  their  vendor's  lieu,  and  quo<id 
rey  claim  the  right  to  be  paid  by  preference  over  other  attach - 
reditors  of  same  goods  and  effects*.     Between  opponents  and 

attaching  creditors  there  appears  from  the  record  to  be  no 
oversy  aa  to  proceeds  of  the  sale  of  other  goods.  From  aught 
appears  of  record  other  creditors  had  no  liens  or  privileges  on 
;oods  other  than  such  as  resulted  from  their  attachments,  and 
were  ranked  according  to  the  respective  dates  of  seizure. 
cier  this  state  of  facts  there  is  but  one  single  controversy  under 
deration,  and  that  is  whether  Adler  &Co.  are  entitled  to  priority 
other  attaching  creditors  of  Blum  upon  the  proceeds  of  the  sale  of 
aoda  mentioned  as  being  affected  with  a  vendor^ s  lien  and  aggre* 
g  1 167.  The  consolidated  judgment  appealed  from  dealt  with 
lueation  alone,  and  maintained  the  plaintiff's  right  of  prefer- 
It  did  not  deal  with  the  remainder  of  the  proceeds  or  other 
hment  suite.  While  we  think  it  is  the  proper  course  in  such 
to  form  a  concursuM  and  let  judgment  be  rendered  contra dietorily 
all  parties  in  interest;  yet  it  was  not  done,  and  we  must  take 
aae  as  we  And  it.  Succession  of  Durand,  34  An.  585;  Succes- 
^i  McDowelt  35  An.  1025. 

'  are  clearly  of  the  opinion  that  we  have  no  jurisdiction  in  the 
iaes,  and  the  appeal  must  be  dismissed. 

is  therefore  ordered  and  decreed  that  the  appeal  in  this  case  be 
he  same  b  hereby  dismissed. 


On  Application  foe  Rehearing, 
©  opinion  of  the  court  was  delivered  by 
RMUDEs,  C.  J-    The  parties  whose  pretensions  were  submitted  to 
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the  lower  court  for  adjudication,  did  not  together  claim  an  a 
exceeding  $2000 ;  and  although  the  proceeds  of  sal^,  out  of 
they  sought  to  be  paid  the  amount  of  the  vendor' a  lien,  ex< 
that  sum,  the  lower  court  was  not  called  upon  to  deal  with  tl 
position  of  the  remainder  of  the  fund,  and  it  accordingly  abc 
from  doing  so.  It  could  not,  and  did  not,  therefore  ^  render  a 
ment  for  the  distribution  of  a  sum  exceeding  $2000. 

It  could  have  rendered  no  judgment  as  to  the  surplus  which 
have  bound  the  parties  claiming  it,  and  who  are  nat  parties 
proceeding  now  before  us. 

Rehearing  refused. 


No.  1363. 
I.  L.  Lyons  &  Co.  vs.  Simon  E.  Blum  et  als. 

Syllabus  same  as  that  in  Adlcr  A  Co.  vs.  Cannon,  Sheriff,  et  a\^. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyellt 
Coco,  J, 


Lemoine  &  CouvilUm  for  Plaintiffs  and  Appellees. 


Thorpe  &  Peterman  for  Defendants  and  Appellants. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     This  case  is  similar  in  all  respects  to  that  of 
&  Co.  vs.  Cannon,  No.  1367,  just  decided,  and  the  amonnt  i 
proceeds  claimed  is  $200.     For  the  reasons  assigned  in  that  ca 
appeal  in  this  case  is  dismissed. 

On  Application  for  Rehearing. 

Bermudez,  C.  J.  For  the  reasons  assigned  on  the  jippHcatii 
a  rehearing  in  the  case  of  Adler  &  Co.  vs.  Cannon,  sheriff,  tehi 
refused. 
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No,    1366. 
Gilbert  Hebert  vs.  George  L,  Mayer  et  al. 

liere    lli*^    u wrier   ot   i*  bumtJ+ti'fui  svHa  tlif  siini(%  clurnmnt  Juil^Tiieiit«  a^aaii^^t 
t hi*  deblai-  iirr  rc^vivf^l  utiil   will,   11    reunrtk'tl,  TmUow  ilit-  property  Into  tli** 
lijuiilit  uf  till- vt^n4L>ci«    WUeri!  tlio  vtinU>r  ri^puTvlm9C!:^>  the  haineBteud  cueiiip 
tityn  tlQi^n  lint  revlTC. 

I  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
\     Coco,  /. 


^  Hall  and  E\  J.  Joffrion  for  PlaintilT  and  Appellee : 
t?<let'tnHtj1c  SHifif'  iiniitH'uriJiHiiil*?'!  Jjy  lUHJvury,  thu  I'rm^UltM-iUinn  oJ!  wbltb  lei  inaitj 
i«juate»  th^t'nutt«  iiru   iKJiirid   to  f^oit^ldijr,  wUUotit  s^ultlcErril  i?v1cl(?tiot'   totlio 
contniry*  tii*  rurifituHw  li)  which  thftlijMif  noiuir^uUy  suld  »lanil«  HS»4'CuHty  iiMd 
nothlcig  (*lJ<i*.     Lebl.iiic  TS.  Uourht?reau,  Jtj  An.  12;  i!j  Aq^  aidl;  LHAli*  T^ij, 
Thr:  h«"nu*stifin;l   ri^ht  can  nut  be  contnu-tiiutly  waived  or  Ucsti'oyi-d  iitht*n\i-Nc 
ibaii  by  siili;  nr  tt»  eijuivuk'ntt  ami  tlnHing'  tliiit  In  ilitu  uase  Uie  dtiCti^Qt:1aiit  h»i^ 
nat  sold  or  alk'uatcd  liltt  Uouieisti^uiiU  hl^  clnlm  iov  Ita  prutL'ctiori  mu^t  bi' ^u«:^- 

he  «1  lit  its  of  t  hi' father  Hiul  minor  chlUl  nre  under  the  hiw  fpcipmcnlp  the  fnUHT 
he  lug  undt*r  **the  cddli^atictn  uf  MupfMirttH^,  iii;iii)tajnlne  nnd  eilneHtln^  ITm^ 
chilil/'  LM ,,  Art*  i'JT, mid  the  (*hlld  to  ubt^y  hfiu  "in  evorythhi(f  which  iHt  uipt 
i^Dutrary  ti)  guod  uiiiml!»  And  the  Itiwb/' C.  t'n,  Arts.  "JlT/iirit  2!(»  imci  ZJIi, 

era*inul  property  uiiilrr  tht'  hoinefitftia  biwfi  uiiy  ur  miiy  not  be  uttiiched  loiv 
lioraeateftd,  muX  (ioe&  bokmR-  to  thi?  lionifsteud  prt^per.  but  ftre  In  the  luitnre  rtf 
f»isetnptkm*i  froin  siMziiK^  when  duly  riiglftterbiJ.    roix;»t,.  of  1N7P+  Art*  MJy^ 


Irian  <£*  Laf argue  and  //.  C  EdvmrdM  for  Defendants  and  Appel- 
tntdt 
bfuwniTuf  pnjpeity  exempt  from  ^-^elaure  aa  his  hotai^Htt^ail  t-iin  not  ai'il  >(H'h 

property  TriH^  of  moHgai^va   inacribrd   before  the  «ak^     It  itn  Jiahk' to  sclsEuri? 

Mid  iaic  hy  judKiiient  creditors  a«  eooti  as  it  is  ^old,  whk-h  rljucht^^ftn  be  exi^r 

cl«i:iid  at  uny  tlnii;  iifterwiird,    In   whMkteTer  htiml»  Ibt'  pritperty  may  h»>  found, 

«)  An,  2tt;, 
L'rtslTi  i?onUJttoii9  must  eooil»t   and  eorieur  to  exeoipilon  from  seizure  undet 

onr  hotiH'Btead  Laurie.     As  eioou  u^  anyone  ot  thf'iu  eefl,«es  to  exist  the  proprriy 

can  li(>  »eE£ed. 
\^  b«ientli1ed  to  tht*  bom*''>*t<^ii4j  eactsmptloti  ii  jwrstm  uiue^t  have  soma  one  depend- 

cnt  upon  t^hii  for  miufil  iXx^tX  rijr*''<'*ifnr^iSUpport.    A  pcrsoii  nbk»  tu  earn  her  Jirkif^ 

though  a  minor,  Is  not  such  a  one  in  tht'  ineLining  of  Ww  htw.    :ia  An.  >{20. 


«  83111 
115  ID17I 
ilS  1061 


The  opinion  of  the  eonrt  was  delivered  by 

McEn^hy^  J.    The  plaintifT  was  the  owner  Otf  160  acres  of  land, 
lith  cattle  and  stock  thereon,  situated  in  the  parish  of  Avoyelles. 

ie  had  bis  homestead  set  apart  and  secured*    The  defendant  was  a 
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Hebert  vs.  Mayer  et  ill. 


judgment  creditor  of  the  plaintiff.  The  plaintiff,  Hebert,  sold  thirt 
(30)  arpents  of  his  homestead  to  one  Victor  Reyoonld^  who  sold  th 
thirty  acres  to  William  Hall,  and  Hall  again  sold  the  thirty  acres  l 
plaintiff  Hebert.  After  it  got  back  into  the  possession  of  Heberi 
Mayer,  the  judgment  creditor,  seized  and  advertised  it  for  sale.  He 
bert  obtained  an  injunction  against  the  defendant ,  Mayer,  restrain 
ijig  him  and  the  sheriff  from  proceeding  further  in  the  execution  c 
the  judgment  and  the  sale  of  the  land.  There  was  judgment  in  th 
District  Court  in  favor  of  the  plaintiff  in  injunction,  perpetuating  th 
same.     The  defendant  has  appealed. 

The  question  presented  in  the  case  is  whether  Hebert,  by  sellin 
the  land,  parted  with  his  homestead  right  to  the   thirty  acres, 
must  be  answered  in  the  affirmative. 

Under  Article  219  of  the  Constitution  the  homestead  mu?5t  b 
owned  bona  fide  by  the  debtor  and  occupied  by  him.  When  aJiy  c 
the  conditions  requisite  to  the  setting  apart  and  registering  a  home 
stead  to  exempt  it  from  seizure  and  sale  cease  to  exist,  the  reaso 
for  the  existence  of  the  homestead  ceases,  and  it  is  subject  to  seizur 
and  sale.  The  judgments  recorded  against  the  debtx^r  followed  ; 
Into  the  hands  of  third  parties.  Civil  Code  3397  j  Denis  va.  Gayh 
40  An.  291. 

No  higher  evidence  of  the  reasons  why  the  homestead  should  ceas 
to  exist  because  it  is  no  longer  needed  by  the  debtor  to  ai^pport  thoe 
who  were  dependent  upon  him  when  it  was  set  apart  and  registeret 
could  be  offered  than  the  voluntary  relinquishment  or  sale  of  th 
tiomestead  by  the  debtor. 

The  repurchase  of  the  property  by  the  debtor  can  not  revive  th 
homestead.  The  conditions  upon  which  it  was*  originally  ^rante 
ceased  to  exist  when  he  sold  it.  New  conditions  must  arise  in  ord€ 
to  entitle  him  to  the  homestead  exemption. 

As  this  court  said  in  the  case  of  Denis  v».  Gayle,  **at  the  momet 
tlmt  the  exemption  ceased,  the  mortgage  which  had  only  been  dor 
mant,  not  extinct,  became  executory  with  its  pristine  force  an 
vitality. 

*'  Having  severed  all  his  connections  with  the  property  thus  sole 
Gayle  could  no  longer  extend  over  it  a  shield  of  protection  in  th 
shape  of  an  exemption  from  seizure  and  sale  which  was  personal  t 
himself.*' 
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id  in  the  instant  case,  if  the  judicial  mortgage  followed  the  home- 
J  into  the  hands  of  the  two  vendees,  it  certainly  attached  to  and 
red  it  when  it  retorned  to  the  debti^r. 

1%  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
ialed  from  he  aoiiulledi  avoided  and  reversed,  and  it  Ib  now  * 
red  and  decreed  that  the  injunction  herein  be  dissolved,  with 
IB  special  dainages  for  attorneys,  the  appellee  to  pay  all  eosts* 


No.   1369- 
lEB  KK  REL*  T.  H*  ThERIOT  Vi$.  DONATIEN  AND  JULES  BboUSSABB. 

ppitfii  will  lie  to  tilt?  Bupt^mi^  Uituri  trom  a.  ludgmetii  Uj^ii1a}«t  a  ptiviy  for  fiKI- 
i^E  to  work  the  public  roiida  tn  imrsurxncp  of  Act  111!  *.>(  IS80,  reiiderot!  by  «i  Jna* 
t'f*  of  tliL^  pence.  ThUs  t»  a  Stntc  iiti<1  not  a  itiuolclpii]  Ihw*  There?  Ip^  Uitsrcrare, 
u  ftne^  forlcUurc  c>r  i^^ciiult}',  IIil'  i-uTtsLitutkinulity  of  wUloli  1.^  MiYolved,  hf}- 

^PEAL  from  the  Jufitioe  of  the  Peace,  Fourth  Ward,  Parish  of 

Lafayette. 


L.  BtmrgeM  for  the  Appellants. 


De  Baillon  for  the  Appellee, 


be  opinion  of  the  court  was  delivered  by 

k  Enebv,  J*  The  defendants  failed  to  perform  road  duty  as  re- 
red  by  Act  No*  112  of  1880,  amending  Sec.  3373  Revised  Statutes. 

hey  were,  in  accordance  with  said  aet^  cited  before  a  justice  of  the 
ce,  and  judgment  rendered  agaiust  them  for  $6*  They  have  sp- 
ied to  this  court  under  Act  81  of  the  Constitution. 

motion  has  been  filed  to  dlBmise  the  appeal.  It  must  prevail. 
'  constitutionality  or  legality  of  no  ta^c,  toll  or  impost  is  involved ; 
is  there  any  fine,  forfeiture  or  penalty,  the  constitutionality  of 
cb  is  in  controversy,  imposed  by  any  municipal  corporation. 
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Biwon  et  al.  ts.  Ricluird  et  ats. 


Act  No.  112  of  1880  is  a  law  of  the  State,  and  authorizes  tl 
for  a  failure  to  work  on  the  public  roads.  The  defendants  we 
prosecuted  under  any  municipal  reg^ation,,  but  in  pursuant 
law  of  the  State. 

The  appeal  is,  therefore,  dismissed. 


4S    m\ 


No.  1370. 
Omezia  Simon  et  al.  vs.  Thelismab  Richard  et  als, 

1.  The  property  which  is  the  subject  of  controversy  is  worth  more  than  $20 
allegations  of  plaintiff,  respecting  the  value  of  the  property  and  the  iw 
ments  claimed  for  rent,  are  not  considered,  except  In  so  far  as  they  ma 
to  corroborate  the  correctness  of  an  estimate,  predicated  upon  tbevalni 
property,  the  title  to  which  is  Involved  In  the  suit. 

2.  The  possession  under  which  the  prescription  of  thirty  years  Is  founde 
be  public  and  unequivocal,  and  the  evidence  should  establish  that  the  ] 
sor  cluimed  the  property  as  his  and  exercised  some  rights  as  an  owner. 

S.  It  being  shown  that  the  property  claimed  was  once  jointly  owned  by  th< 
who  inherited  Jointly  from  their  ancestors  and  their  brothe is  and  sistc 
condition  of  indivlsion  and  Joint  ownership  wlU  continue,  unless  it  be  as 
torily  proven  that  the  parties  have  parted  with  their  title. 

4.  The  illegitiuiafy  and  the  incapacity  to  inherit  must  be  proven  by  com 
and  satisfactory  testimony.  The  acknowledgment  of  the  mother,  alt 
not  entirely  in  form,  will  receive  the  court's  sanction,  unless  the  Incapa* 
proven. 

5.  The  author  of  the  plaintiff's  title  and  the  author  of  defendant's  titU 
owned  one-half.  In  the  absence  of  evideiice  showing  a  divestiture  of  t 
some  kind,  they  shall  own  In  that  proportion  until  a  partition  shall  hav 
legally  made  or  the  Joint  ownership  has  been  made  to  end.  Joint  ownc 
not  aeiiuire  title  to  property  by  prescription  as  against  each  other. 

APPEAL  from  the  Twenty -fifth  District  Court  for  the  Pari 
Lafayette.     De  Baillon,  J. 


L,  L,  Bourgea  for  Plaintiffs  and  Appellees. 


C.  H.  Mouton  and  Julian  Mouton  for  Defendants  and  Appell 


On  Motion  to  Dismiss  the  Appeal,  for  Want  of  Jubisdk 
Ratione  Matbrlb. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.     In  tracing  up  the  chain  of  title   to  the  pro] 
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daimed  in  tbis  suit  we  had  in  ¥iaw  the  motion  made  to  dismmB  the 
appeal.     The  y&lue  of  the  land  ib  more  than  12000. 

The  appellantJi  once  owned  the  whole  tracts  and  are  intereeted  in 
maintaiiiiiig  their  title  to  the  whole, 

Mtb.  Zenon  Bronssardf  one  of  the  defend  an  ta^  purchased  two  hun- 
dred arpentB  of  the  land  in  1882  at  auction  sale.  Roman  Francea  at 
Ihe  same  time  purchaaed  the  remainder.  The  latter  has  eold  the 
land  he  purchased.  The  former  atill  owna  a  part,  The3r  are  sued  to 
set  aside  the  sale  of  1882  to  them;  also  are  sued  those  who  aubse* 
quently  purehaaed  from  them,  and  plaintiiT  and  appellee  seek  to 
have  all  the  sales  (those  made  to  Brouflsard  and  Frances,  and  Ihose 
made  by  them  subsequently)  annulled. 

Title  to  the  whole  property  is  involved  in  this  suit,  and  Broussard 
and  Frances,  who  have  appealed,  are  interested  in  maintaining  their 
title  to  the  whole  tract,  although  the  other  defendants  (their  vendees) 
have  not  chosen  to  appeal.  Plaintiff's  allegations  that  the  tract  is 
worth  15400,  and  the  claim  for  rentalin  the  Hum  of  $1800,  not  having 
been  proven,  are  not  considered,  except  in  so  far  as  they  corroborate 
other  evidence  of  the  value  of  the  land. 

The  motion  is  therefore  dismissed. 

On  the  Merits. 

The  plaintiffs  allege  that  they  are  the  owners  of  a  tract  of  land  in 
the  parish  of  Lafayette.  It  is  described  as  section  62,  township  8 
south,  range  5  eaat,  and  contains  three  hundred  and  twenty  arpeuto. 
More  than  seventy  years  ago  William  Lula:^  alias  Guillaumef  and  his 
wife,  Francoise  Mas^^  were  in  possession  of  this  land. 

The  former  acquii*ed  it  from  the  government  of  the  United  States. 
They  left  ^ve  heirs,  born  of  their  marriage,  viz:  Etienne,  Pierre, 
Celestln,  Simon  and  Felicite  Loix. 

Etienne,  Pierre  and  Celestin  died  without  issue. 

Franc oise  Seandron,  wife  of  Noel  Moral,  inherited  from  Felicitu 

Fr&ncoise  Scandron  was  the  illegitimate  daughter  of  the  latter,  but 
acknowledged,  as  shown  by  a  certificate  of  baptism  in  evidence! 


She  had  other  illegitimate  children*    The  record  does  not  discloae 
Eliat  they  were  ever  acknowledged  by  her, 


844  SUPREME  COURT  OF  LOUISIANA. 


;i 


I:"': 

I 

l/J 

J 

C>5*' 

$ 

t 
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No  further  mention  will  be  made  of  them,  as  they  have  never 
been   acknowledged.      After  the   death   of   Felicite,  her  daughter, 
f  Francoise  Scandron,  wife  of  Noel  Moral,  was  in  possession. 

After  the  death  of  the  latter,  her  daughter  Aspasie,  wife  of  Philo- 
\  gene  Simon,   mother  of  the  plaintiffs,  went  into  possession  of  this 

I  land  and  retained  possession  to  the  day  of  her  death.     The  record 

I     '  discloses  that  her  possession  began  more  than  thirty  years  ago. 

I  Not  many  years   after   the    death   of   Aspasie,    her  children,  the 

j  plaintiffs,  brought  this  suit  against  the  defendants. 

;  Judgments  were  pronoimced  in  favor  of  the  plaintiffs,  from  which 

[  the  defendants  appeal. 

1  The  plaintiffs  claim  by  inheritance. 

The  defendants  by  inheritance,  also  by  purchase. 
*  In  August,  1882,  one  of  the  defendants,  Romain  Frances,  bought 

'  .  the  upper  portion  of  the  land;  at  the  same  time  Mrs.  Zenon  J.  Brous- 

sard,  another  defendant,  bought  the  remainder  from  Simon  Luix*8 
succession. 

It  is  not  known  that  Simon  Luix,  brother  of  Felicite  Luix,  and  son 
of  William  Luix  and  Francoise  Mase,  ever  claimed  the  entire  tract 
of  land  in  controversy. 

In  1882,  it  was  sold  at  public  auction  as  his  property. 
It  was  at  this  fcale  that  Frances  and  Mrs.  Broussard  became  the  ad- 
judicatees,  and  from  that  time  the  contest  arose  in  regard  to  the 

title. 

The  former  afterward  sold  a  part  of  the  tract  bought  by  him  to 
Philosie  Richard  and  the  remainder  to  Thelismer  Richard. 

This  was  in  August,  1882. 

Mrs.  Broussard  sold  to  Ovide  Saunier  a  part  of  the  land  and  to  C. 
Broussard  and  others,  and,  still  owns  a  part.  The  number  of  claim- 
ants, owing  to  the  sales  made  by  Broussard  and  Frances,  became 
numerous,  and  they  succeeded  in  obtaining  possession  after  1882. 

It  can  not  be  questioned  that  the  land  was  inherited  in  equal  por- 
tion by  Simon  Luix  and  Felicite  Luix,  the  son  and  daughter  of  Wil- 
liam Luix  and  Francoise  Mase. 

Etienne,  Celestin  and  Pierre  Luix,  other  sons  of  these  last  named, 
having  died  childless,  Simon  and  Felicite  inherited  in  equal  portion 

from  them. 

This  condition  of  inheritance  can  be  changed  only  by  legal  evi- 
dence.    None  such  is  disclosed  in  the  record. 
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On  the  part  of  defendants  a  number  of  deeds  have  been  introdnced 
in  evidence.     None  showing  legal  divestiture  of  title. 

Some  of  theni  do  not  describe  lands  which  can  be  identified* 

In  one  of  the  deeds^  relied  upon  by  the  defendants,  two  Bepamte 
tracla  are  described  and  the  bonnaaries  are  not  those  of  the  land 
claimed. 

Similar  difficulties  present  themselves  with  reference  to  a  copy  of 
a  deed  executed  before  Judge  Brashear  in  August,  1834, 

Two  dee d§  under  «otf*  seing  prit^  have  been  introduced  in  evi- 
dence* They  were  not  authenticated,  nor  the  least  evidence  offered 
to  eapport  them*  The  vendor  and  vendees  who  were  parties  to  these 
iast  mentioned  sales,  to  prove  their  genuineness,  made  their  mark, 
as  they  could  not  sign.  One  witness  signed  one  of  these  deeds;  the 
Qther^  only  the  vendor  and  vendee,  no  witnesses  signed. 

Defendants  contend  that  the  author  of  their  title,  Simon  Luix,  was 
the  heir  of  Felicite  Luix.  That  it  should  be  so  decreed »  and  their 
title  quieted.  That  as  Francoise  Scandron,  the  daughter  of  Felicite 
LuiIt  was  illegitiraatej  Simon^  her  brother,  should  inherit  from  the 
succession  of  his  sister  to  the  exclusion  of  her  daughter, 

Prancoise  Scandron's  right  to  inherit  was  never  questioned  before 
the  pendency  of  thi8  suit.  She  was  in  posseaeion  many  years  as  an 
heir. 

At  this  date  we  will  not  change  the  order  of  inheritance. 

While  examining  this  case  we  have  been  reminded  of  the  uncer- 
tainty of  oral  testimony  when  witnesses  testify  as  to  occurrences  of 
mahy  years  ago. 

We  will  not  on  that  testimony^  in  this  instance,  decree  that  the 
brother  is  legitimate  and  should  inherit  from  his  sister  to  the  exclu- 
sion of  his  acknowledged  niece,  her  daughterj  although  the  ac- 
knowledgment may  not  be  entirely  forma!. 

The  defendants  contend  that  Simon  Luix  inherited  the  land  from 
lais  sister,  Felicite  Loix,  who  died  without  legitimate  issue. 

This  is  an  admission  that  she  was  once  the  owner,  at  least,  of  one- 
aalf  as  an  heir. 

ThAt  she  once  owned  half  as  an  hier  can  not  be  reasonably  denied* 

With  reference  to  possession,  we  will  state  that  the  poftsession  of 
he  anthor^  of  plaintiffs^  title  is  not  proven  to  have  been  public  and 
m  interrupted  as  owners. 

We  will  not  therefore  hold  that  Felicite  Luix  and  those  who  sue- 
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ceeded  her  as  owners  acquired  title  to  the  whole  tract  by  prescrip 
tion  of  thirty  years,  but  we  feel  confident,  in  the  conclusion,  that  sh 
owned  half  by  inheritance,  which  is  now  owned  by  plaintiffs. 

We  do  not  give  the  importance  to  the  possession  of  Felicite  Lui 
and  those  who  have  possessed  since,  that  the  learned  judge  of  th 
court  a  quu  has  given.  It  is  not  sufficient  of  itself  to  maintain  tith 
The  land  was  undoubtedly  at  one  time  the  property  of  Simon  Lui 
and  Felicite  Luix. 

In  the  absence  of  sufficient  evidence  to  show  transfer,  we  main 
tain  the  joint  ownership.  Joint  owners  can  not  acquire  title  agaim 
each  other  by  prescription. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appeale 
from  be  amended  by  recognizing  plaintiffs'  title  as  the  owners  of  th 
undivided  half  of  the  property,  viz:  Section  62,  township  8  soutl 
range  5  east,  Louisiana  meridian;  and  defendants  are  condemne 
to  deliver  up  possession  of  the  half  of  said  land  to  plaintiffs,  or  a 
much  thereof  as  they  may  have  possession  or  are  warrantors  ol 
The  sales  made  by  these  defendants  of  this  land  are  declared  null  an 
void  to  the  extent  of  one  undivided  half,  and  defendants'  prayer  t 
annul  the  act  of  sale  of  1882  made  to  Broussard  and  Frances,  in  8 
far  as  relates  to  one -half,  is  denied. 

As  amended,  judgment  appealed  from  is  affirmed  at  appellee' 
costs. 


On  Application  for  a  Rehearing. 

W ATKINS,  J.  The  complaint  of  our  opinion  is  that  as  the  onl>*ap 
pellants  from  the  judgment  below  are  Romain  Frances  and  Mn 
Zenon  Broussard ;  and  that  as  other  defendants,  w^ho  are  their  veu 
dees  and  transferees,  have  acquiesced  therein,  by  not  appealing,  th 
judgment  constitutes  res  judicata  as  to  the  title,  and  puts  an  end  t 
the  case.  Hence,  our  opinion  improperly  dealt  with  the  title,  an 
should  have  liberated  appellants  from  their  obligation  in  warranty  t 
their  transferees,  as  defendants,  and  appellees. 

It  appears  that,  at  public  auction,  Romain  Frances  purchased  i 
paiii  of  the  laid  in  dispute ;  and  that  Mrs.  Zenon  Broussard  purchaser 
the  remainder.  The  former  sold  to  Philosie  Richard  and  Thelisma 
Richard ;  the  latter  sold  to  Ovide  Sonnier  and  Charles  Broussard 
Thereafter  the  number  of  claimants  became  quite  numerous,  an< 
they  succeeded  in  obtaining  possession. 
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leae  various  partiea  were  cited  ^  and  eontradietorily  judgment  was 
ered,  recogniziag  plaintiiTtj,  as  the  heira  of  their  grandmother, 
icoise  Scadron,  the  owners  of  the  whole  land, 
is  a  fact  which  is  found  in  our  opinion,  and  not  denied  in  tlie 
on  under  consideration,  that  the  defendants  assert  title  to  cme- 
interest  in  the  land  by  inheritance  from  Simon  de  Clonet  and 
whole  by  memi€  conveyances  from  Bomain  Frances  and  Mrs, 
)n  Brousfiard, 

ir  opinion  maintains  that  part  of  the  judgment  appealed  from 
fli  annnls  the  latter^  on  the  ground  that  the  deeds  of  conveyance 
nsnfflcietit  to  pass  the  title  \  but  it  reverses  the  part  which  rejects 
former,  on  the  (rrounda  that  the  defendants'  title  by  inheritance 
lever  been  divested,  and  that,  as  between  co-heirs,  title  can  not 
cqnired  by  prescription.  It  is,  therefore,  manifest  that  appel- 
contention  is  erroneous  and  their  application  must  be  refused. 


No,  1366, 

State   ex   rel.    Hyman,    Lichtekstein   &  Co.    vs, 
Lewis,  Judge  of  the  Thirteenth  District, 
PAJiiaH  OF  St,  Landry. 


E.    T. 


liinitiii^  do<c»  Ti0t  tie  to  gruDt  an  ttpp^Ht  from  hu  order  (.lisfiitlvlii^  on  boi^il  u 
?MUi;nrullon  E^au^d  u^^ rust  one  who,  b^'ing  !»olvcnt,  1iii»  appik^^l  for  a  rei^plte. 
rtJcle  !;T9  of  tlie  C*  l*.»  irUk*h  aUowi*  to  flir[«tiauntH  fn  &e<iuistrntk>ii  cJiaeH  to 
c»n(1,  cjirr-pi  lu  efisu?  of  fnihiru,  do*'**  not  cxcliitU'  such  ajipUmifit  (mm  that 
ghti^Tlit  word  **fiitliirf"  lu  thai  article  mt*aa8  **Judlclallly  doclurt'd  hir^olveiicy/' 
hfM^^i^scutkm  of  ti  dlssolirlng  onter  on  boud,  undr:r  siych  i^Jrcnitustuiicc^^  pun 
ijlruuAt^  jrrepiirubli^  injury,  Sboulcl  thii  phiintiff»  HUMtulii  ainy  dumugc  by  the 
Kecation  uf  such  order,  thuy  c^ould  huvc  rcconrsts  against  thc^yretlts  iu  tht^ 
unit  who  would  be  rwaponslble,  wore  the  property  hondud  not  fortbeomliii; 
U**n  ordered  to  he  produced.  The  injury-  where  the  elHim  Is  for  money » eonid 
a  eciQjpeutuited  In  dulhiru  und  eente^. 


ftilette  d"  Dupr^  and  Henry  L.   Lazarus,    for  the  Eelators,  cited: 
'.^Art.  3556;   36  An.  15 1   10  Blatchford  260;  26  An,  66;  7  An. 
16  La.  174;  29  An.  297;  12  La.  137;  38  An.  40. 


^nfipth  BaiUiOj  tor  the  Re&pondeut^  cited:  C.  P.  754 ^  755 ,  766 1 
m  on  Pleadinge,  447,  453;  38  Ac,  329;  40  An.  365;  High,  Legal 
1.  140,  141 J  39  An.  341;  C.  C,  Art.  3556. 
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The  opinioti  of  the  coart  was  delivered  by 

BermudeZj  C,  J,  This  IB  an  application  for  a  ffm 
with  a  restraining  order. 

The  relators  complain  that  the  District  Judge  has  i 
to  allow  them  a  eaapensive  appeal  from  an  order  wh 
whereby  a  sequeetration,  tssned  at  the^  instanc 
agamBt  the  defendant  in  the  caae,  wae  dkaolved  ( 
bond  for  a  etated  amount;  the  debtor  thereby  reei 
the  property  seized ^  and  that  said  judge  refused  to  e 
upon  ft  motion  offered  by  them  to  rescind  aaid  diseob 
allow  them  an  appeal  from  ench  refuaal.  They  avei 
tion  of  the  dissolving  order,  the  refuaal  of  the  jut 
the  motion  to  reecind  and  to  grant  the  appeal  askec 
irreparable  Injury, 

They  pray  for  a  mnndnmun^  and  meanwhile  (or  a  i 
Appropriate  action  was  taken  on  this  ejr  porte  showi 

Subsequently,  the  process  of  tbis  court  having  r 
aft^r  the  diasolving  order  had  been  carried  out,  ai 
left  in  possession,  tbe  relators  complained  that  the 
reinstate  the  Bequestration  and  prayed  for  specifi 
him  to  that  end;  but  this  demand  was,  for  good  reai 

The  substantial  facts  which  the  averments^  the  ret 
umcnts  aceompj*  living  both  disclose  are  the  folio  win 

Bloch,  a  merchant,  alleging  himself  fylly  above 
which  for  the  time  he  aeknowledgerl  himself  nnabk 
a  balance  of  his  assets  and  debts  and  applied  for  a  n 
was  made  convoking  a  meeting  of  his  creditors  and 
ings  against  his  person  and  property* 

The  relators,  claiming  to  be  hia  creditors  for  m 
charging  their  apprehensions  that  he  would,  prevl 
of  the  creditors,  take  advantage  of  his  possession 
place  them  beyond  their  reach,  or  dispose  of  ther 
prayed  for  a  sequestration,  which  was  ordered  to 
was  execntedi 

Tpon  application^  shortly  aft^er  made  by  Bloeb,  t\ 
dissolved  tbe  sequestration  on  his  furnishing  bond 
$33,000,  posseHsion,  however,  to  be  delivered  by 
after  an    inventory  and  appraisement  of   tlie  c^tTe 


I     .  I 
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Bt»tti  i»x  reK  n5^ii]»n,  Lie h tens ti^jn  k  Oo,  t«.  Lewti,  Judge. 

operty  hATing:  be^n  inventoried  and  appraised  at  some  $20,000  the 
juiTed  bond  was  fumiahed  and  the  defendant  continued  In  pos- 
mion, 

rbe  piaintiffe  then  moTed  to  reacind  the  diBBolviug  order,  but  the 
I^e  declined  to  pass  upon  it^  alleging  want  of  authority  to  do  so  at 
imbers  out  of  term  time. 

rbe  plaintiffs  then  applied  for  an  appeal  from  the  dissolving  order 
d  from  the  refueal  of  the  judge  to  pass  upon  the  moHon  to  rescind. 
rhe  District  Jadge  returns  to  justify  his  condact,  urging  that  none 
biB  acts  can  cause  tbe  relators  an  irreparable  injur}'. 
rhe  controlling  question  to  be  determined  is  whether  the  relators 
I  entitled  to  a  suspensive  appeal  from  the  order  dissolving  tbe 
^uestration  on  bond. 

rhey  claim  that  Ihe  execution  of  this  disBolving  order  will  cause 
}m  irreparable  injury,  for  the  reason  that,  as  the  judge  had  no 
ht  to  make  the  order,  or  did  so  in  direct  violation  of  law,  tbe  bond 
■nished  by  the  defendant  in  the  writ  is  an  absolute  nullity ^  not 
iding  on  tbe  securities  therein,  and  on  which  no  recovery  could  be 
d  againat  them  in  case  tbe  property  released  should  not  be  pro- 
ved when  ordered  to  be  so*  V. 
rhie  proposition  necessitates  an  inquiry  into  the  correctn«8a  of  the 
iBOlving  order. 

Die  relators  contend  that  the  article  of  the  Code  of  Practice,  by 
lich  a  defendant  is  aliowed  to  dissolve  a  sequestration  e^cecuted  on 
I  property,  forbids  such  dissolution  in  a  ease  like  the  Inetant  one, 
at  Article  279  reads  as  follows:  *'  A  defendant  against  whom  a 
^ndate  of  sequestration  has  been  obtained,  except  in  cases  of 
lure,  may  have  the  same  set  aside  by  executing  his  obligation  in 
ror  of  the  sheriff,  with  one  good  and  solvent  surety,  for  whatever 
Lount  the  judge  may  determine  as  being  equal  to  the  value  of  the 
:>perty  to  be  left  in  his  possession.'^ 

rhe  relators  contend  that,  as  Bloch  was  in  failing  circumstances, 
could  not  claim  the  privilege  of  bonding,  and  that,  by  allowing  it 
him  J  the  District  Judge  contravened  the  law, 

[0  support  of  their  proposition  they  refer  to  Art.  B556,  par.  2^  of 
I  R.  C.   C,  which  deflncB  the  word /aiitj re  as  follows:   *' Failure 
nJAes  the  situation  of  a  debtor  who  finds  himself  in  tbe  Impossi' 
ity  of  paying  his  debts  J' 
54 
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They  farther  Invoke  what  wae  said  by  this  court  i 
Kennedy"  vb*  Bank,  36  An^  15. 

^'  A  merchant  who  ceaees  or  euBpends  Mm  payments 
of  failure.  €.  N.  457-  Hence,  when  one  m  unable  t 
deht^f  he  is,  in  a  legal  senee,  in  failing  or  in^oK'ent  circ 
R.  C,  C*  3656,  Nos.  11  and  26. 

In  further  support  of  the  proposition  they  refer  to  J 
C,  3084 J  which  says  that  *^  a  respite  is  an  act  by  wh 
who  is  unable  to  satisfy  his  debts  at  the  moment,  tran£ 
creditors  and  obtains  from  them  time  or  delay  for  th< 
the  sums  which  he  owes  to  them*" 

They  take  pains  to  trace  this  article  back  to  the  C 
Title  XVI,  treating  of  respite^  Art,  1,  p.  438,  which  d 
pite  to  be  **  an  act  by  which  a  debtor  who  has  failed,  < 
failing  circumstances  an  to  render  his  failure  unavoldj 
the  impossibility  to  satisfy  his  debts  at  the  time  they  ari 
acts  with  his  creditors  and  obtams  from  them  time  or 
payment  of  the  sums  which  he  owes  ihem,  and  even  sc 
remission  of  part  of  said  debts. ''^ 

They  also  refer  to  Article  2170  of  tJie  R.  C\  C,  which 
**  the  surrender  of  property  is  the  relinqiiiahment  w] 
makes  of  all  hie  property  to  his  creditors  when  he  finds 
hie  to  pay  his  debts," 

They  therefore  contend  that,  as  Blocfa  was  unable  to  | 
he  was  in  failing  circnmstances,  and  that  the  privilege 
the  sequestration  being  denied  him  by  Article  279  of  t 
judge  transgressed  the  law,  and  the  bond  furnished  is 
wiiich  no  recovery  could  be  had  against  the  suretie 
property  not  be  forthcoming  when  ordered  to  be  prodac 

Those  conclusions  are  unwarranted,  either  by  law  or 
dence* 

In  the  Kennedy  case,  M  An.  IS,  the  court  had  occash 
the  definition  of  the  word/tuTiirr  found  at  the  end  of  i\ 
3556,  No,  n. 

It  ^aid:  **  The  ^a- or^  failure  used  in  the  code  aignittes 
of  the  debtor  who  finds  himself  in  the  imponsibility  k 
debts,  Solvcncji  is  the  ability  t^  pay  one^s  debts.  He 
pay  all  of  his  debts  is  not  solvent/^     R.  C,  C.  8556,  Nos 
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&  definition  of  respite,  in  the  Code  of  1808,  wae  modified  b}*  the 
lilem  of  the  Code  of  1825,  by  eliminating  from  it  any  language 
jrd  saggefitive  of  a  failure  in  the  sense  of  insolvency,  and  by 
ing  it  so  as  to  mean  oniy  a  relative  temporary  inability  on  the 
of  the  debtor  to  meet  all  his  engagements  at  the  moment, 
ince  it  is  that  one  who  applies  for  a  respite  is  deemed  toff ^ni; 
)  one  who  makes  a  cession,  or  surrender  of  his  property  to  hia 
tors,  because  of  the  absolute  impossibility  in  which  he  &nds  h£m- 
»f  paying  at  all  hii  debts,  is  considered  insolvenL 
rely,  in  both  cases  of  respite  and  of  e  ess  ion  or  surrender^  the 
jr  is  a  bankrupt;  but  with  this  difference,  however,  that  in  the 
case  he  is  solvei  t,  while  in  the  second  he  is  insolvent, 
e  solvency  of  the  applicant  for  a  respite — that  is  his  ability  to 
his  debts — is  presumed,  "while  the  insolvency  of  the  applicant 
cession  or  surrender  is  assumed  a^  a  certainty, 
the  case  of  SeLxas  vs.  CitisEens  Bank,  38  An.  425,  this  court  baa 
occasion  to  inquire  into  the  meaning  of  the  word  failure  as  de- 
[  in  the  codes,  in  the  statutes  and  In  the  jurisprudence,  and  in 
ourse  of  an  elaborate  opinion  has  declared  it  to  be  (pp.  440,  444) 
udit^ud  failure  J  or  judicially  declared  insolvency  ^^^  and  *^  insoh^- 
judimally  recognized  and  declared J^ 

therefore  follows  that  the  word  fuiUirei  found  in  Article  279, 
.,  means  a  jitdieially  declared  innoltiettcjjj  and  that  it  is  only  where 
Fendant  in  a  sequestration  suit  has  been  Judicially  deHared  to  be 
vent  that  the  privilege  of  dissolving  the  sequestration  on  bond 
t  allowed  him. 

different  Interpretation  would  defeat  the  beneficial  efifects  which 
aw  accords  to  the  unfortunate,  but  honest,  solvent  debtors  who 
the  indulgence  of  their  creditors  for  delay, 
deed*  how  could  such  debtors  obtain  relief ^  were  greedy  and 
ercilnl  creditors  to  sequester  their  property,  and  were  they 
ed  tbe  privilege  of  releasing  it  from  seizure  by  furnishing  a  good 
Talid  bond,  with  satisfactory  security ^  to  warrant  its  production 
apver  required? 

ritlently  they  could  not  rehabilitate  their  credit  and  honor  their 
tgementH  unless  they  had  possession  of  their  property- 
is  no  argument  against  the  soundness  of  the  interpretation  thus 
n  of  the  word  falinre  in  the  article  of   the  Code  of   Practice  to 
['hat  it  can  not  mean  a  judicially  declared  insolvency,  because  a 
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sequestration  does  not  issue  against  an  insolvent  bankrupt,  as  by 
cession  he  relinquishes  his  assets  to  his  creditors,  and  has  no  intc 
in  releasing  them  from  seizure. 

Possibly  the  proposition  in  the  abstract  may  be  correct ;  bt 
must  be  considered  that  a  sequestration  may  have  issued  againsi 
before  his  cession,  and  that  it  is  in  such  cases  that  the  debtor  is 
allowed,  after  the  cession,  to  come  forward  and  fraudulentl; 
dissolve  the  sequestration ;  for  this  right  could  only  be  exercisei 
the  representatives  of  the  insolvent  and  of  his  creditors. 

We  are,  therefore,  led  to  the  conclusion  that,  as  Bloch  was 
excluded  by  the  provisions  of  the  article  of  the  Code  of  Praci 
279,  he  had  the  right  to  bond  the  sequestered  assets;  that  the  ji 
did  not  err  in  permitting  him  to  do  so,  and  that  the  bond  furnie 
is  therefore  unquestionably  a  valid  bond,  on  which  recovery  cai 
»  ,  had,  should  the  bondedp  roperty  not  be  produced  when  require 

be  so. 

i  •  We  must  not  be  understood,  however,  as  saying  that,  even  if 

\  bonding  had  been  unauthorized,  the  sureties  on  the  bond,  who  li 

'f  assisted  their  principal  in  obtaining  possession  of  property,  w( 

J  not  be  liable  on  the  bond,  should  the  property  not  be  delivered  w 

•  required  so  to  be. 

We,  therefore,  conclude  that,  as  the  execution  of  the  bond  l 
nished  to  dissolve  the  sequestration  can  not  cause  the  relators  ai: 
reparable  injury,  as  any  damage  which  they  might  sustain  coul< 
compensated  with  dollars  and  cents,  the  District  Judge  was  righ 
refusing  to  grant  the  suspensive  appeal  sought. 

This  view  of  the  case  dispenses  us  from  passing  upon  the  compl 
in  the  petition,  that  the  District  Judge  has  illegally  declined  to  al 
an  appeal  from  his  refusal  to  entertain  and  determine  the  motio 
rescind,  which  was  based  on  the  grounds  set  forth  to  assail 
right  of  Bloch  to  bond  the  sequestration,  the  more  so,  as,  in  tl 
brief,  the  relators  did  not  allude  to  this  refusal,  and  by  not  insist 
on  their  right  to  an  appeal  from  it,  are  deemed  as  having  abandoi 
it. 

It  is,  therefore,  ordered  that  the  preliminary  restraining  or 
herein  made  be  rescinded  and  that  the  application  for  a  mandat 
be  refused  at  cost  of  relators. 
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No.  1368. 

FRBDEEICK    WeLBEHT  ET   Ah.    VB,  JUSTINIEN    MiCHEL. 

Whon  pruperiy  hiu)  hefun  assee^ed  to  two  dfifert'iil  persou^  Cor  %h^  s&vae  year  n 
piujTii^tiC  i.vf  th(*  liix**H  by  cither  will  flek^ut  tUc  pawer  of  the  Tiii  CoHtJCtor  tu 
©oil.  It  iiiiiltt^rb  t\ot  Uiut  thH  pii^rty  mukiug  th6  pttyiiient  \h  not  Hit*  trot*  owuor. 
.  Th^j  v*liii(tj'  tjf  A  tille  uofiUirtMj  from  tli«  t^tati*  cJc|k-ijc]^  ypt>n  tli<'  vHltdity  of  the 
u(1|ii<)lLnitloti,  or  hn'tfclture  to  the  State;  ami  IF  tbat  U«  for  ao;f  cmme^  ln%Mi![(l^ 
the  suite  acquiieH  no  title  and  eun  trunsfer  riooi', 

A  PPEAL  froin  the  Twenty-flrst  District  Court  j  Pariah  of  St.  Martin, 
1     M&uton,  J. 
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f^.  iV.  Bifna  for  PlaititiCfs  and  AppellantB: 

Tht'  Hdlmt)niti*>ii  in  tlm  8tuti*  In  j*M>ft>rtlU'  taJtea  of   IHfiS  whm  a  oiilllty.    I'lttlH' 
1109  hncl  imol  iiTl  th*'  tastes  ^.J|-  that  venr,  pnor  ti»  the  rtdiudieution,  on  tlit'  Itiitdft 
tjwneiJ  by*  »ih»l  an^ueaeil  tt»,  tliem*    l>«Hty  Ofi  TuXHtiun,  ^12;  HiiJ ;  Ik^onctt  va.  Hun 
ler,  ^  WalL  "OfS;  Atwuoil  ts.  Weeuis,  t>J  r.  ts. ;  f'uatu!*  Lee  v^i«*  Kiiufman  et  iile.,  !€<> 

Tlir*  vatiillt)  of  thL'  title  iiequifri^il  frfnii  thn  e^tattj  depend f  oti  the  vnJIdity  M  tht* 
ai]Judle)it.iori  iir  forfeit  tire,  tf  that  \va»  not  valid  the  ^tate  iie^olred  no  title  itatl 
can  truasfer  r>oiie.  bHUTid(<rs  on  Taxation,  p.  31^;  :i'i  An«  !r2lJ ;,  .^i  An.  ^i^l. 
The  Iliads  In  eontrovuray  wery  re»(iilurly  a»(*t»fl»ed  to  phi  in  tiff  9  En  18H4,  1SS5,  tvm, 
J9IT  tU3d  IH8^,  ami  they  promptly  paid  all  tht^  tai;e»  lovted  thereon  eiicfa  jear. 
Therefore,  the  pretended  udjuilientlon  to  the  state  tn  18%,  bused  on  a  preteoded 
uiifiesamcnt  of  the  ^iime  la»d«^  In  IHH.\  confuaiHUy  witli  hmdi9  of  another^  In  thti 
natue  of  BreniiTi  and  Duj>erJer,  Wttfl  ao  ahflolote  nalUty ;  and  the  pretended  ad- 
ludlcMtfun  to  defendimt  on  thr  M  of  Junt%  itiwii,  bused  tm  thr-  siuld  adjiidlcution 
tn  the  Mute  in  IS^h  i«  Iikewl9e  duII  and  vokU 


Edward  Bimon  for  Defendant  and  Appellee, 


The  opinion  of  the  court  was  delivered  by 

WATKJKfl,  J.  This  Ib  a  suit  to  revoke  a  tax  sale  under  the  follow^ 
ng  0t«tt6  of  factBf  viz:  That  on  the  llth  of  January,  1877,  the  plain* 
i0&*  father  acqaired  the  landi*  included  in  the  calls  of  the  tax  title, 
Loder  an  order  of  sale  made  in  a  partition  suit,  entitled  Eugenie 
ireaux  vn.  Lanos  &  McCall,  and  they  were  subsequently  donated  by 
lim  to  his  children,  and  the  plalntifTB  acquired,  by  purchase,  the 
titercHte  of  the  other  donees*  That  sinoe  said  partition  sale  and 
Eauation,  the  plaintifTs  and  their  authors  have  been  in  the  peaceable 
jid  quiet  posseBsion  of  said  property,  and  same  has  been  since  reg^ 
Jarly  aseeesed  in  tbeir  names  for  State  and  parish  iaxeSf  up  to  and 
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ill  eluding  the  year  1888,  in  which  year  said  alleged  sail 
ant  waB  made*  That  for  each  and  every  one  of  thoae  ; 
tiffii  and  their  authors  regularly  paid  said  taxes  and  hot 
for  said  payments^  and  especially  for  thfli  y#ar  1885 
fend  ant  el  alms  to  have  purchased  Bald  property  ^  undi 
of  Act  80  of  1888,  on  the  3d  of  June  1889,  and  thei 
acquired  title  from  the  State,  she  having  previously  a 
means  of  an  alleged  forfeiture  in  the  year  188fJ  of  ti 
the  non-payment  of  the  taxes  of  188o,  for  which  tl 
qnent.  That  the  forfeiture  proceedings  in  1886  weri 
Breaux  and  Duperierf  on  an  assessment  of  said  prt 
and  the  ba»is  of  that  asaessment  was  a  tax  title  exeei 
November,  1872,  under  the  revenue  law  of  187L 
tax  t^tle  of  Breaux  and  Duperier  was  duly  recorder 
book  of  conveyances  in  May^  1873,  they  had  at  no  tim 
siou  than  auch  as  is  imported  by  an  authentic  act  of 
the  acts  of  sale  or  donations,  evidencing  the  plaint 
ever  recorded  in  the  pamh  of  St.  Martin,  when?  t 
situated,  until  since  the  adjudication  to  defendant. 

The  title  t43  the  State,  as  well  as  those  to  defenda 
corded,  and  seaaonably. 

The  question  thus  presented  is  whether  the  recoi 
defendant,  traced  back  to  Eagene  Garandi  in  187 
assessment!!  and  sales  described,  is  a  good  and  valid 
mount  to  the  plaintiffs'  unrecorded  title.  No  compl 
the  plaintiffs  of  the  regularity  or  legality  of  any  of  thi 
sale  proceedings  under  which  defendant  and  his  i 
acquired  the  property,  eJtcept  that  they  (plaintiffs) 
larly  assesBed  as  tl*e  owners  of  the  property  for  the  yei 
inclusive  I  and  had  paid  all  the  taxes  thua  assesee* 
assess m en t  of  same  to  Breaux  and  Duperier  for  the 
illegal,  aud  the  forfeiture  of  said  lauds  to  the  State 
non-payment  of  those  taxes  when  no  taxes  are  due  * 
the  year  1885  was  also  illegal,  and  like^vise  her  title  to 

The  only  question  the  defendant  has  raised  as  to 
plaintiffs  is  the  lack  of  proper  and  timely  registry 
conveyance  office  of  the  pariah  of  St.  Martin;  and 
assessment  of  the  property  in  the  names  of  Breaux  i 
1885  on  the  mle  ground  that  it  was  the  duty  of  the 
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Gilbert  Kt  nl.  rs.  31  rebel. 


xmder  the  law,  to  examitie  the  conveyanoe  records  of  the  parish  lor 
property  and  assess  it  accordingly,  and  that  as  an  examination  tlmi* 
made  wooJd  have  disclosed  no  other  recorded  title  than  theirs,  hence 
the  aBsesstnent  made  was  valid  and  legaL 

JUb  ftirther  insistence  is^  that  an  aaaeBsment  made  in  1871,  in  the 
name  of  Garandi,  unassailedj  is  a  Mnffifient  support  for  a  tax  title  to 
Breanx  and  Duperier  in  1872,  and  for  the  1885  assessment, 

Thia  snit  can  not  be  treated  as  an  ordinary'  petitory  action,  inati- 
tuted  for  the  purpose  of  testing  Ihe  strength  of  an  adversary*  title  to 
the  property  in  controversy*  On  the  contrary, '  plain  tiff  a  allege 
o^rnership  and  possession,  and  that  all  of  the  proceedings  leading  up 
to  the  sale  to  the  defendant,  as  well  as  his  title  from  the  State,  are 
ntdl  and  void,  and  have  only  the  effect  of  casting  a  cloud  npon  their 
title;  and  their  prayer  is  that  the  forfeiture  of  the  property  to  the 
State  in  1B86,  and  the  sale  to  the  defendant  in  1889 ,  be  decreed  null 
and  of  no  effect,  and  that  they  be  quieted  in  their  possession. 

The  principal  ground  on  which  pJaintitfs  rest  their  case  ia,  that  in 
1885,  before  and  since  ^  they  had  been  assessed  on  this  identical 
property  for  State  and  pariah  taxes,  and  regularly  and  punctually 
paid  same^  and  that,  therefore,  there  were  no  taxe^  due  the  State  for 
the  year  1885  oh  thai  propert^^  and  consequently  the  forfeiture  pro- 
ceedings were  null,  and  conveyed  no  title  to  the  State*  This  is  the 
mle  question  with  which  we  are  to  deal^  for  the  only  interest  the 
State  had  was  to  collect  the  revenue  actually  and  really  due  her  at 
the  lime.  She  certainly  had  no  interest  to  eubfterv^e  in  championing 
the  title  of  Garandi  or  his  successors*  Hera  wat*  an  adversary  right. 
No  judgment  we  couid  -render  in  this  ease  would  have  the  elfect  of 
disturbing  the  title  of  Garandi,  or  of  Breaux  and  Duperier,  whatever 
it  may  be.  Its  only  effect  would  be,  if  plaintiffs'  pretensions  are 
sustained,  to  remove  a  cloud  from  the  title  of  the  plaintiffs,  and 
leave  it  in  ^^tatu  quo. 

The  evidence  in  the  record  leaves  no  doubt  in  our  minds  that  the 
plaint iffa  were  assessed  in  the  year  1885  as  the  owners  of  this  prop- 
erty, and  paid  the  taxes  at  their  matmlty  on  the  demand  of  the  Tax 
Collector,  and  hence  there  were  no  taxes  due  the  State  on  the  asseaa- 
ment  of  Breaux  and  Daperier  in  that  year.  The  proof  shows  that 
plaintiffs,  and  the  authors  of  their  title,  paid  taxes  on  this  property, 
and  that  in  1385  and  since  there  were  no  taxes  due  the  State  on  this 
property.    This  proof  fully  satisfiea  the  requirements  of  Sec.  6  of 
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Act  80  of  1888,  which  are,  that  **  in  order  to  invalidate  a  sale  to 
purchaser,  it  shall  be  necessary  for  the  party  attacking  it  to  pr 
that  all  the  taxes  for  all  the  years  for  which  the  property  rvas  adji 
cated  to  the  State  had  been  paid,  before  the  adjudication  to  the  Stn\ 
When  such  proof  has  been  administered  the  prima  fades  of  the  p 
chaser's  title  are  destroyed.  The  law  contemplates  the  assessni 
of  property  but  once  in  each  year. 

It  is  a  settled  principle  in  matters  of  taxation  that  when  prope 
has  been  assessed  to  two  different  persons,  for  the  same  yeai 
payment  by  either  will  defeat  the  power  of  the  Tax  Collector  to  s 
and  it  matters  not  that  the  party  making  the  payment  is  not 
true  owner. 

I«  Bennett  vs.  Hunter,  9  Wall.  326,  a  tax  sale  was  held  void  beca 
it  was  made  after  the  owner  had  tendered  payment;  and  Mr.  Dei 
in  commenting  on  that  case,  said:  *' Under  the  principle  of 
decision,  if  the  same  property  is  assessed  to  two  different  pers( 
payment  by  either,  whether  he  was  the  true  owner  or  not,  wc 
suffice  to  defeat  the  Tax  Collector's  power  to  sell."  Desty  on  T 
ation,  pp.  812  to  815. 

We  find  that,  in  Mr.  Saunders'  treatise  on  the  law  of  taxatioi 
this  State,  it  is  announced  that  the  summary  of  our  jurisprudenc 
that: 

**The  validity  of  the  title  acquired  from  the  State  depends  on 
validity  of  the  adjudication  or  forfeiture.  If  that  was  not  valid, 
State  acquired  no  title,  and  can  transfer  none."  Saunders  on  T 
ation,  p.  313. 

Evidently  the  State  could  convey  no  better  title  to  the  defenc 
than  the  one  she  acquired.  32  An.  926;  36  An.  350.  To  the  8i 
effect  are  the  cases  of  Atwood  vs.  Weems,  99  U.  S.  183,  and  Lee 
Kaufman,  106  U.  S.  196. 

The  plaintiffs'  case,  we  think,  was  clearly  made  out,  and  t 
should  have  had  judgment  in  their  favor  in  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgm 
appealed  from  be  annulled  and  set  aside ;  and  it  is  further  orde 
and  decreed  that  the  adjudication  to  the  State  in  1886,  and  tha 
the  defendant  in  1889,  be  annulled  and  set  aside  as  illegal  and  V( 
and  as  operating  as  a  cloud  on  plaintiffs'  title,  and  that  they 
maintained  in  possession  and  quieted  in  title,  and  that  the  defe] 
ant  and  appellee  be  taxed  with  all  costs. 

Mr.  Justice  Breaux  recuses  himself. 
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No.  13T6. 

TmBUBCE  NOBRES  ET  AL.  VS,  DAVED  HaVEB,  AdmINIST BATOR,  ET  AL8, 

L  This  eoitrt  htv^  frequently  held  ihat  the  cum^nt  of  prBSL^rlplJon  od  a  judgment 
for  money  may  be  Interrapted  or  fiufipcndud  iti  otlicr  modes  and  by  other  rneao^ 
than  |>y  the  pucullHr  .statutory  art f on  proTidvd  by  the  Code. 

I«    tn  caie  the  plea  of  preacrfptk^n  of  tvn  years  if-  uri^d  ai^uineit  ii  judgni«<nt^  iind 
th«  trial  of  tbti  plea  \6  bad  kn  the  eourt  tt  tftm  on  thu  face  of  tbe  record,  the  Judg 
tneQt  auatafning  tht?  plea  niuy,  lor  the  pyrposeii.  of  jristlfej  be  annnlled  and  tbt* 
cauMe  rem  and  cd. 

APPEAL  from  the  Twenty -ftret  District  Court  Parish  of  Iberia, 
Mouton^  J. 


4i 
44 
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Walt^  J^  Burke  and  T.  J.  Foster  for  PlaintlHs,  Intervenors  and  Ap- 

peUaBtiS: 

I  mHjnditlonal  hefri^  may  knisititiite  real  uetion,  in  their  own  luime^  for  the.*  protec- 
tion of  ibv  ei^tutc  und  of  Uiennselves*  Tbiey  are  ueee&i^ary  parliest^  Tbv  udinin- 
jrtrator  mayor  not  be  made  a  purty-  Thin  is  especially  tbe  eaae  when  the  salt 
li*-  to  net  aaide  a  tax  aale,  of  mortgaged  property,  of  a  debtor  whoti  it  is  admitted 
aot  onLy  thai  tbe  aduilnifitrator  ia  nei^Iii^ent,  but  has  fraudulently  eolUided 
with  tbe  tux  purehaBer  und  othert«  to  defeat  the  r^^httf  of  tbe  e»tute«  and 
where  alao  It  l»admttted,or  proven,  tbat  t!jeHuret(e»on  hi^  bond  are  inaolvent. 
t.*  r,  4^  41. 15,  fii^  «;3,  (5&.  133^  tri ;  Crosf"  oq  nt-:uUtigii,  p|i,  u,  U,  ^ce.  43;  2  An.  782;  27 
An.  fi4J*;  11  An.  15H,  77? ;  7  An.  I3fi;  G  L.  Ti;  2i  An.  278:  M  An.  Vm;  Bt  An.  IM ;  Ha  An. 

It  being:  the  duty  of  an  aduitnii^trator  to  i>reveat  p refine ript Ion  from  runnings  be  N 
«6lopped  from  pleading  prescription  on  bift  own  debt.  Fie  can  not  ^me  hlinaeZf, 
He  l6  forbidden  to  ocenpy  the  dual  po^ltfoti  of  pbiiritJff  and  defendant  in  «aiiic 
ftnlt,  and  a  judgment  i9u  ubtalneiUi*  a ulL  Miin.'ade  on  PrejiicrliJttou.  p.  IGI,  II; 
p,  *Ji0i,  eeetioJi  2;  LVII ,  ft  11.  4m ;  d2  An.  laiT ;  n  H.  m  -.  Vi  H,  l.^G;  23  An.  ma,  mi  An. 
40fi;37  An.  74Ua 

^.in  Ut  saApOEiaioa  of  preserlptloii^  It  luatlers  not  wbut  may  he  the  fortti  of  Mie  debt. 
Interrupt  ion  may  tiike  plaee  i^veii  when  tbe  debt  is  in  form  of  a  Judg'riiR-nl,  aa 
in  an  other  caaeg*    Mi  An.  1071;  ^  An.  TJ7i  M  An.  iVi;  A7  An.  7»a*;  ac  An,  tU6, 

rhe  obliipitton  of  the  snretieia  i»  to  protect  the  estate  agiainHt  the  adnjInNtrniOi'^a 
nef^Ilgenee.  I\»r  tbe  rtuij^onrt  applicable  to  admin l«tratt>r»*  they  can  not  avafl 
tbctasel¥e»  of  Uia  tojtllgence  uod  ^re  estojipeU  from  pieudlnjyr  preseHptlon, 

l«  lo  tbe  eo -debtors  of  thtt  aUiolnlatmlur,  lousmiieb  aa  the  ad  mini  strut  or  can  not 
toe  bltii^elf,  be  Qi^u  not  ^nv  tbem.  Hee  uuthorltleii  above,  eitpeeiull^  the  ^ 
An,  Ufr, 

Ite^lstry  of  a  JudgtuentglTefl  a  judk'tal  mortgat^e,  Bnt  a«t  to  tbe  Yendor'M  lieu  and 
«p€«laf  mortgage  it»  Jniicriptlon  bus  no  effect  aiti  to  third  partieei^.  The  debt 
xnerjjre^  Into  tbe  judgment;  not  4o  the  Ib^u  and  oonTentlonal  mort|^age,  whieb 
eonttnuei^  to  exlHt  Independent  of  it.  If  the  act  of  Hale  and  mortgage  baa  b&on 
duly  Jnaerfbed  and  ttubseqoently  reio^erlbed  aa  it  was  originally,  it  matters  not 
tliAt  the  Judielal  mortgage  peretnpts,  their  effect  will  be  presen-odt  uniesn  tlie 
debtlieextln^nlahed.  22  An.  402;  (\  C.  ^lOJ;  :14  An.  Bin :  42  An.,  f^lannt*  vt 
rajriie*  deeldeil  ](>th  February,  199Q, 
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NorreH  et  al.  vs.  Hayes,  Administrator,  pt  als, 

A  tax  purt'hastT,  who  ha«  fraiululently  colluded  with  the  administrator  to  defeat 
the  rights  of  the  estate,  can  not,  in  support  of  the  sale  to  him,  plead  the  per- 
emption of  a  mortgaKe. 


L.  O.  Hacker  for  Defendant  and  Appellee : 

A  judgment  for  money  prescribes  in  ten  years,  unless  revived   within  that 

period.    C.  C.  iJ34T;  31*  An.  SW. 

Any  person  Interested  in  a  judgment  may  revive  it  in  the  nninner  provided  by 

law.    2Ji  An.  ."*T9.  5H4  and  587;  C.  C.  a>47. 

The  reinscrlption  of  a  jiidgment  does  not  operate  as  a  revival,  and  it  doe?  not 

tend  to  interrupt  the  course  of  prescription. 

Prescription  may  be  interrupted  by  other  means  beshles  that  mcntlonc<I  in 

Art.  .%47,  C.  C,  but  this  interruption  of  the  prescription  of  a  judgment  must  be 

by  one  of  tlie  modes  provide<l  in  the  Civil  Code. 

The  reinscrlption  of  a  mortgage,  when  the  principal  obligation,  which  it  is 

•  designed  to  secure,  is  extinguished  by  any  of  the  methods  mentioned  in  the 
C.  C,  is  a  useless  ceremony.    The  extinction  of  the  principal  obligation  carries 
with  it  that  of  the  accessory.    C.  C.  .S411,  3L»S4,  3'2S.*) ;  m  An.  366. 
A  principal  obligation  Is  Indispensable  to  the  existence  of  the  accessory,  with- 
out which  it  becomes  a  lifeless  form.    C.  C.  32Sj. 

Where  one  styling  himself  a  judgment  creditor  Institutes  an  action  to  annul  t 
tax  sale  of  an  immovable,  he  must  be  in  a  position  to  enforce  his  judgment; 
otherwise  he  has  no  Interest  in  the  subject  matter  of  the  suit.  14  An. .%!. 
The  right  of  vendor  to  rescind  the  sale  for  nonpayment  of  the  purchase  price 
prescribes  in  ten  years  from  the  maturity  of  the  obligation.  .S4  An.  9^. 
When  a  vendor  has  brought  suit  and  obtained  judgment  against  the  vendee, 
for  the  purchase  price,  he  waives  the  right  to  the  resolutory  condition.  Pothier 

pn  Obligation,  Volume  2,  Folio  2.)7. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  appeal  is  prosecuted  by  plaintiffs  from  an  in- 
terlocutory judgment  of  the  District  Court  sustaining  defendants' 
peremptory  exception  of  no  cause  of  action,  and  ten  years'  prescrip- 
tion, and  dismissing  the  suit,  which  has  for  object  the  revocation  of 
a  tax  sale. 

On  the  23d  of  January,  1869,  John  Hayes  executed  a  title  to  his 
three  sons — David,  William  and  Malachi — ^jointly  to  the  land  which 
is  the  subject  matter  of  this  litigation  for  $15,000,  on  one,  two,  three, 
four  and  five  years'  credit ;  and  the  several  vendees  executed  five 
notes  of  $3000  each,  bearing  8  per  cent,  per  annum  interest  from 
date  of  sale,  stipulating  a  special  mortgage  in  the  act  and  the  re- 
tention of  a  vendor's  lien  as  securing  the  payment  of  the  price, 
the  act  being  duly  recorded  in  the  book  of  mortgages,  and  thereafter 
reinscribed. 
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In  December  following  John  HayeBj  the  vendor,  died,  and  David 
Hajes,  ont?  of  the  vendees*  qualified  as  administratoi'  of  hi&  suc- 
cession* When  the  laat  of  the  series  of  notea  went  to  maturityt 
Hayes,  admini&trator,  sued  them  to  judgment  (it  hearing  date 
March  26,  ISTo)^  and  it  was  also  duly  insert  bed  and  reinscrihed  in 
Ihe  mortgage  office,  but  never  thereafter  formally  and  by  judgment 
wai  it  recorded. 

During  the  years  1886  and  1887  Malaehi  and  William  conveyed  to 
A.  L*  Hayes  their  two-thirds  interest,  and  David  his  one- third  in* 
terest  in  the  land  to  Hamilton  Deroueu,  the  defendant^  the  title  thus 
vesting  in  A.  L.  Hayes  and  Hamilton  Deronen  jointly. 

In  1887  the  land  was  adjudicated  to  Deronen,  who  claims  to  be  the 
sole  owner. 

PlaintifTS'  contention  is  thatj  as  a  portion  of  the  heirs  of  the  de- 
ceased vendor  and  mortgage  ci'editor  of  other  heirs,  they  are  entitled, 
mi  making  the  administrator  party,  to  institute  suit  in  their  own 
name  for  the  revocation  of  the  tax  sale  of  the  mortgaged  property 
^nd  for  its  restitution  to  the  mass  of  the  sneceseion  for  purposes  of 
administration  I 

Their  averments  against  the  mrea  of  the  tax  sale  in  substance  are, 
inter  aita,  that  tbe  administrator  iUegally  and  negligently  permitted 
the  property  to  be  sold  at  tax  sale  to  the  defendant,  who  waa  his 
ftOD-in-law,  for  the  vile  price  of  $180  of  delinquent  taxes  j  and  to  the 
detriment  of  tbe  large  mortgage  claim  due  to  the  succession  he  was 
administering. 

Further,  that  said  administrator,  subsequently  to  said  sale,  frauda- 
l<?atly  colluded  with  f5aid  tax  adjudicatee  and  endeavored  to  defeat 
the  succession  mortgage  on  the  property  for  w^hich  he  was  person- 
aliy  bound  by  making,  to  his  alleged  confederate  title  to  his  one -third 
interest  in  the  land^ 

It  is  to  this  action  that  the  defendant's  exceptions  are  directed } 
and  the  insistence  of  their  counsel  is  that  plain tilfs'  petition  does  not 
disclose  that  they  have  *^sufHcient  interest  in  the  subject  matter  of 
thissait  to  give  them  a  right  of  action  or  to  authorise  the  court  to 
grant  the  judgment  they  ask;  and  because  whatever  might  have 
been  their  rights,  they  are  barred  by  the  pre  i  crip  lion  of  ten  years.'' 

For  the  purpose  of  fully  stating  defendant's  exceptions,  we  quote 
from  his  brief  the  subjoined  explanatory  statement,  viz : 
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Norres  et  al.  ys.  Hayes,  Administrator,  et  ala. 


<^  The  exception  challenges  the  right  of  plaintiffs  to  interfere  in  or 
to  question  the  validity  of  the  tax  sale,  on  the  ground  that  they 
have  no  legal  interest,  and  have  ceased  to  be  creditors;  that  the 
mortgage  which  they  have  inscribed  is  extinguished  by  the  preBerip- 
tion  of  the  principal  obligation,  which  it  is  designed  to  secure.'' 

It  is  well  to  note  here  that,  pendente  lite,  a  suit  previously  brought 
by  the  plaintiffs,  for  the  amotion  of  David  Hayes,  administrator,  was 
tried  and  judgment  rendered  against  him,  and  a  new  administrator 
was  appointed;  and  he  intervened  in  the  suit  and  joined  the  plain- 
tiffs. Hence,  whatever  question  there  might  have  been  of  the  right 
of  a  portion  of  the  heirs  of  a  deceased  to  bring  such  a  suit  as  this, 
it  was  answered  by  the  intervention  of  the  new. administrator.  The 
residue  of  the  question  rests  solely  upon  the  effect  to  be  given  de- 
fendant's plea  of  ten  years'  prescription  against  the  judgment  on  the 
purchase  notes,  of  date  March  25,  1875.  It  was  sustained  by  the 
judge  a  quo,  and  the  suit  dismissed,  because,  as  the  debt  had  appa- 
rently perished  by  prescription,  the  re -inscription  of  the  mortgage 
was  unavailing.     Dawson  vs.  Thorp,  39  An.  366. 

The  trial  was  had  and  judgment  rendered  on  the  face  of  the 
records.  No  evidence  dehors  the  records  was  offered.  But  we  have 
frequently  held  that  judgments  may  be  preserved  from  the  effects 
of  prescription  and  the  current  of  prescription  interrupted  in  other 
modes  and  by  other  means  than  by  "  the  peculiar  statutory  action  " 
authorized  by  the  Civil  Code,  3547.  Succession  of  Patrick,  30  An. 
1071;  Calhoun  vs.  Levy,  33  An.  1296;  Levy  vs.  Calhoun,  34  An. 
413;  Lalanne  vs.  Payne,  42  An.  152. 

In  the  instant  case  there  arises  no  question  as  to  the  relative  rank 
of  mortgages.  It  is  merely  a  suit  brought  by  heirs  of  a  conven- 
tional mortgagee  for  the  purpose  of  restoring  the  mortgaged  prop- 
erty to  the  succession.  The  mortgagors  are  heirs,  and  one  of  them 
VH18  the  administrator.  The  claim  well  nigh  aggregates  $30,000.  The 
demands  of  the  plaintiffs  strongly  appeal  to  the  court  for  the  exer- 
cise of  its  equity  powers.  It  may  be  that  on  a  trial  of  the  merits 
the  plaintiffs  will  be  able  to  show  an  interruption  of  prescription ; 
and  we  think  it  but  just  that  we  should  afford  them  an  opportunity 
to  do  so. 

For  this  purpose  the  judgment  must  be  reversed  and  the  cause 
remanded  to  the  court  a  qua. 
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Bute  TB.  Black. 


It  1b,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  annolled  and  reversed ;  and  It  is  fui^her  ordered  that  the 
eau^e  be  remanded  for  further  proceedings^  according  to  law,  and 
that  the  defendant  and  appellees  be  taxed  with  the  cost  of  appeal 
and  those  of  the  lower  conrt  and  await  final  jadginent* 

Mr.  Justice  Breaat  recuses  himself,  being  of  counsel* 


No.  1372* 
The  State  of  Louisiana  vs.  R-  A,  Black.  f 

Wriwn  lin  ttt'piiaef]  i»  uuton  bull  the  )ud)^B  lum  no  uniUurity,  penUIng  tJit?  triivl*  *^ 
OTfler  bis  Hii-reBt  and  cmiDntmietit  lit  prli^on  without  sjritue  (^Ajioiiabl:^  gmtittfl  to 
hvUeireth&t  ho  wEU  iittcmpt  to  cseapc";  hut  audi  arreAt  antl  eonHinemont  nro  hq 
c^une  forautUniL^  as^idu  a.  vi^rdlct  of  ^ulUy  af^utost  ttic  accuaod.  The  roqueat  of 
H  District  Attorney  to  ft  withe»&  to  iina\i't*r  *'yvs"  or  "no"  is  no  reni^on  for  vj.- 
rludiniEE  the  iiritiic»«i*  rinftwer.  Wliure  ii  party  la  on  triiil  for  miineilanf^htijr  It  is 
eampet^nt  to  provi?  throats  rimde  the  duy  bcforu  tlicj  hoink-lde  by  thy  Hccuscd 
nifiilnfit  tiie  deceaHed.  It  1^  not  otf^esisjary,  its  u  C^uotlntion  to  the  IntroUnetlaii 
of  th^  i&'i'idenco,  that  it  ho  provod  tlmt  tht^  tbrciitfl  wltc  comtiiunleiitod  tci  thi;s 
seeofied.  The  law  governing  thl^  proof  applltyj^  U>  threat?^  niEi.de  bj  tho  de 
ri?iised  aK^ainat  the  uccuaed.  In  tbe  course  of  the  trial,  where  iin  objection  waa 
iiiikde  to  iL  queetjou  uddreesed  to  a  i^tatc  wltnea,^  and  the  triat  JudiBfo  aaid:  1  WIU 
take  down  the  qttrstloii  and  the  objection,  for  the  Sup'retoe  Court  to  |*a«a  oi3, 
mtidt^  in  the  preatiKic<f  of  the  Jumrs,  and  the  Jmlg^c  euutions  the  jury  not  to  con 
-*dt?r  In  the  dl*!i<  asaloo  of  the  <iiu?6tioii  anytUmfj;  Huid  Iiy  hJui  or  i^ouijMdp  the 
tieeuf^ud  has  ncM'aufio  of  eomplaJnt.  I>yinK  dt^ohiratiown,  madf' under  eeuse  of 
InipundiuK  dli^indution.  and  wliEch  scale  tm:Ui  and  out  opEnlonn  counectr-d  wItU 
the  clrcuui!!«t.unccs  of  thM  Intlkctln^  of  ibc  niorlal  wound,  are  adtulsathle  In 
f.'VEdenci-,  It  l^*  not  neecf*Aarj  that  the  deceased  Abonld  expltcEtfy  rotate  that  he 
wan  at  peace  with  the  world  and  hia  Ood.  Thlf*  fjict  ujiiy  be  drawn  from  the 
fki.eL«  stated  In  th«  dccLai^tlon. 

A  PPEAL  from  the  Fourteenth   District  Court  for  the  Parish  of 
AX     Calcasieu.     Read^  J. 


42 


FKturnet  <^  Puja  and  W.  F.  Sohwing  for  Defendant  and  Appellant* 


mi 


42  mi 


X  C.  Gibb»,  District  Attorney,  J.  iV.  Ogden  and  W.  C.  PerrauU  for 
the  Btatei,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  accused  was  indicted  for  manslaughter,  tried, 
convicted  and  lentenced  to  ten  years  at  hard  labor.  He  has  ap- 
pealed. 
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state  vs.  Black. 


The  defendant  was  ont  on  bail.  His  sureties  had  not  sorrendered 
hitn.  During  the  trial  the  judge  ordered  him  in  custody  of  the 
sheriff  and  remanded  him  to  prison.  His  reason  for  so  doing  was 
that  several  parties  had  escaped  pending  trial.  The  order  of  the 
judge  was,  it  seems,  in  this  case  unnecessary.  There  was  no  reason 
to  suppose  that  the  accused  would  attempt  to  escape.  Had  there 
been  some  evidence  before  the  judge  to  lead  to  the  conclusion  that 
the  accused  would  attempt  to  escape,  there  can  be  no  doubt  of  his 
authority  to  prevent  the  escape  by  ordering  the  accused  into  custody. 
In  the  absence  of  such  evidence  the  accused  is  entitled  to  the  benefit 
of  bail  until  after  conviction.     Art.  9,  Con.  of  1879. 

But  this  action  of  the  judge  formed  and  constituted  no  part  of  the 
trial.  It  raised  no  more  presumption  of  his  guilt  than  if  he  had  been 
in  prison  unable  to  give  bond  for  his  appearance. 

B.  A.  Seller,  a  witness,  was  interrogated  by  the  District  Attorney 
to  prove  threats  made  by  the  accused  against  the  deceased.  The 
question  was  in  the  usual  form  and  was  not  leading,  as  it  did  not 
suggest  the  answer.  The  instructions  of  the  District  Attorney  to  the 
witness  to  answer  the  question  yes  or  no  were  not  objectionable.  On 
cross-examination  the  accused  had  the  opportunity  to  examine  him 
at  length  on  the  same  subject.  The  threats  intended  to  be  proved 
were  admissible,  as  they  were  made  the  day  before  the  homicide, 
and  would  enable  the  jury  to  better  understand  the  defence  of  ex- 
cusable homicide  made  by  the  defendant.  It  was  unnecessary,  as  a 
foundation  for  the  introduction  of  this  evidence,  that  it  should  be 
first  proved  that  the  threats  had  been  communicated  to  the  deceased. 

The  authorities  relied  on  by  the  accused  apply  to  threats  made  by 
the  deceased. 

In  the  course  of  the  trial,  upon  objection  being  made  to  a  question 
propounded  to  a  witness  for  the  prosecution,  the  trial  judge  said: 
'^  I  will  take  down  the  question  and  the  objection  and  let  it  go  to  the 
Supreme  Court.''  A  bill  was  reserved  to  the  statement  "for the 
reason  that  said  remark  of  the  court  had  a  tendency  to  prejudice  the 
minds  of  the  members  of  the  jury  against  the  accused,  becaase  it 
was  only  on  conviction  that  the  matter  under  dispute  could  be 
reviewed  by  the  Supreme  Court." 

There  is  no  force  in  the  objection.  If  any  inference  as  to  the  guilt 
of  the  accused  could  have  been  drawn  from  it,  it  was  destroyed  by 
the  instructions  of  the  judge,  made  immediately  to  the  jury,  todis- 
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atftte  T8.  Bla^li. 


rei^ard  any  remarkm  made  by  the  court  and  coiinael  pandmg  the  dia- 
cussion  of  this  queBtion, 

BOls  of  e:sceptioii  l^ve  and  sbt  are  to  queetions  on  direct  and  cross 
e^taminatioiiSf  the  answers  to  which  would  have  been  irrelevant  and 
could  have  bad  no  effect  in  determining  the  guilt  or  innocence  of  the 
accused. 

Objection  was  made  to  the  introduction  in  evidence  of  the  dying 
declaration  of  the  deceased,  Reese  W.  Perkins,  on  the  ground  *'that 
the  declaration  fihow^ed  that  the  declarant  still  entertained  feeJings 
of  imforgiveness  against  the  accused,  and  that  he  was  not  at  peace 
with  the  w^orJd  and  his  God ;  that  the  declaration  contained  matters 
of  opinion  of  declarant  which  were  not  admissible  in  evidence,  and 
that  as  the  accused  was  entitled  to  all  of  the  declaration  being  con- 
sidered by  the  jury,  a  part  thereof  could  not  be  eliminated  and  the 
remainder  admitted," 

The  dying  declaration  must  go  to  the  jury  in  its  entirety^  32  An« 
1086> 

The  declaration  went  to  the  jury  in  ita  entirety.  No  part  of  it  was 
eliminated. 

The  decliiratioDS  of  the  deceased  are  admisaible  only  to  those 
Ihingu  to  which  he  would  have  been  competent  to  testify  if  sworn  in 
rourt. 

They  must  therefore  in  general  apeak  to  faots  only»  and  not  to 
inere  matters  of  opinion,  and  must  be  confined  to  what  is  relevant 
to  the  bene,     1  Greeuleaf^  Sec,  159, 

They  are  admissible  only  w^here  the  death  of  the  deceased  is  the 
'  *'l  of  the  charge  and  the  circumstanees  of  the  death  are  the 
_■  '"t  of  the  dying  declaration,     1  Greenleafj  156, 

The  declaration  of  the  deeeaaed  wan  confined  to  those  things  about 
n'hich  he  would  have  been  competent  to  testify,  J  f  a  witness,  as  to  the 
ircumstances  under  which  he  received  the  moital  wound* 

Dr,  James  Ware,  who  gave  evidence  as  to  the  dying  declarations 
}f  the  deceased  and  to  whom  they  were  made,  says  in  hia  testimon.v 
hat  the  deceased  prayed  '* warmly  and  most  emphatically^'  during 
he  two  or  thrt^e  hours  he  was  with  him.  The  witness  said ;  **  There 
raa  nothing  in  his  statements  or  acts  to  show  that  he  was  otherwise 
lut  at  peace  with  the  world  and  his  God/'  He  did  not  state 
tp^cifleslly  that  he  was  at  peace  with  the  world  and  his  God. 
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Lahltte  vs.  Frere,  Sheriff,  et  als. 


This  was  not  necessary.  The  facts  were  given  in  the  declaration 
which  went  to  the  jury,  and  they  were  the  judges  as  to  the  conclu- 
sions to  be  drawn  from  them  as  detailed  in  the  declaration.  The 
statement  in  the  dying  declaration,  <'I  have  been  shot  by  a  man  that 
I  had  no  reason  to  expect  a  shot  from,"  or  ''that  ought  not  to  have 
shot  me ;  he  had  no  reason  to  shoot  me ;  there  was  no  offence  given," 
are  not  incompetent,  as  they  relate  to  a  fact,  and  not  to  an  opinion. 
Wharton,  Criminal  Evidence,  Sec.  294. 

The  dying  declaration  was  given  under  a  sense  of  impending  death 
and  of  religious  accountability,  was  confined  to  facts  connected  with 
the  circumstances  which  caused  the  mortal  wound,  and  was  admissi- 
ble in  evidence  against  the  accused. 

Judgment  affirmed. 


No.  1874. 
PiERBE  Lahittb  VS.  A.  G.  Frere,  Sheriff,  et  als. 

1.  In  case  an  attached  debtor  makes  a  sale  of  personal  goods  and  property,  how- 
ever circumstantially  it  Is  executed,  the  court  will,  at  the  instance  of  a  com- 
plaining creditor,  examine  all  the  facts  and  surrounding  circumstances  and 
therefrom  determine  the  reality  and  bona  fldes  of  the  contract. 

2.  When  an  individual  of  limited  means,  engaged  in  the  pursuit  of  a  different 
kind  of  business  in  same  vicinity,  without  any  apparent  inducement  thereto, 
on  the  spur  of  the  moment,  purchases  for  a  lump  sum  a  small  stock  of  grocer- 
ies, etc.,  without  any  payment  in  cash,  or  change  of  possession,  he 
must  be  held  and  treated  as  a  simulated  vendee,  or  party  interposed  to  take 
title  for  the  benefit  of  another,  unless  the  transaction  is  satisfactorily  explained. 

3.  Since  the  passage  of  Act  46  of  18B6,  amending  Code  of  Practice,  Article  398,  the 
seizing  creditor  may.  In  answer  to  a  third  opposition  alleging  ownership  of 
personal  property  seized,  aver  and  prove  the  title  fraudulent,  and  the  court 
shall  try  and  decide  the  issue  thus  made.  In  such  case  a  resort  to  the  revoca- 
tory action  is  unnecessary. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 
Allen,  J. 


Winchester  <fc  Briant  for  Plaintiff  and  Appellant: 
When  a  Judgment  creditor  seizes  property  as  belonging  to  his  judgment  debtov. 

but  the  title  to  which  stands  in  the  name  of  another,  he  assumes  the  burden  of 

showing  simulation.    25  An.  Ill,  Pierce  vs.  Clark. 
A  possessor  of  property  Is  not  bound  to  prove  the  verity  of  the  sale  attacked  for 

simulation;  the  burden  of  proof  is  on  the  party  attacking.    21  An.  647,  Sellers 

vs.  Sellers. 
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ttiiiUrmndt' tij  one,  iiDtu  ffredrtnr,  for  ti  prlff  in  ca«bi  lUciugh  iniifJi*i|Vintf  to  tlJi* 
futiicof  the  prc»pi*rtj  o^niveyed,  t-an  not  bu  aixnuU&tl  m  ilir  jjiittutii'i*  ii(  Hit* 
CTQctitnrsol  titti  Vimtlnr,  wlio  wn»  mHnIvt:'(ni  tit  thcttme,  tti  lUe  knoivleilgi"  i*f  tli*' 
fTBiT lj*«<^r;  f*l1  the  etiarKu  of  wrmiihitioTi.    40  Aii.  S27,  PoclitOu  v*..  Oiitotijiel. 

llifrif  t  Ai!llt  ul  taroodstMud  lUf^rrbuuiIGstr'  Gt^  real  itridnot  simuliited.  unti  dbllvM'y  h^iH 
IwH?!!  tiiJKli*,  a,  ("rerlTtorpf  tbt*  Bi^lkn'  iimat  lUtiick  tuirl  uwriuJ  tlip  salt*  iis«  iti  triimJi 
«f  lii* rjghtfl,  b**f uri^  lie  i*tjj£e&  iltt'  ifinni*  to  aiitl&fy  UIh  Jiulirment  iiienmst  Uir 
^eliur.    A-j  Au,.l3*(,  Sliiynr^  vs.  DeUni*!.  ^Jlitrlff.  ft  ul ;  R.  r.  C,  247^. 

I'l*«»ri'tbr  title,  jm^e^i^a&lon  antl  ooittrot  af  rhij;  i^liiiumnt  Uuvr-  all  UetMi  pt-fffrt  ujhI 
oom|jk«[e  on  tlu'ir  fuoe,  it  ria&i  nevt^^  hwii  Ut'l<i  In  any  woil  eanHiilere*!  i'tisi*  lliut 
tin:' trutiiftiietton  c^uiiUl  be  trt'uteU  ».4  ;»ueh  a  pure  ^Imiilution  n»  tu  iniifntiilin  u 
(llrcc!  seixiire*    m  An.  lixll,  Willifl  ts*.  t^lu'dfT,  fi  J5.  R.  t:fi,  Cm-hrtine  vh.  unifrl. 

ruinliH  nifVfir  !>ri?swmffl,  but  must  be  proved  with  lv\^ik\  eerluinty.  t*>  An.  13Jv 
Urldgnfonl  A  tki.  ¥ti*  S  lino  mis,    K.  LV  C*  Ibl*^, 

otht)  uttli  in  eotilruettf  is  iilwiiyi^  pri?i»Miaei)-  The  anus  of  pinf»f  ii*  tm  itlni  w  liM 
sin«-'gn»  bad  {iiltb^    ti  Xfi.  2^,  ^n^H^fitiitlnn  t>f  Xavarr^'n 

d  HhfTiff  ujakt-^H  n  »el)eurti  of  ptoperty  ufter  be  bus  imen  hiformed  tbut  tin-  tillr 
illicit  In  tliu  di'btor,  but  hi  some  t1iir<l  ]>or30Q,  he  i^  bound  in  g.o1tdo  \iJUi  thi* 
fekin^ereilllor  lo  mdemnify  Nueh  Miird  purHOti  in  diirni^ige^.  1^  Ati,  i'M  t  Atkiii- 
*uii%ft.  AtklmsOfi,  fia  11.  5XS,  Mitt-ias  vs.  l>orlfl,  itherlff,  t't  ai.,  li  Ati*.  I  K*  Mi;'j» 
An.  2i4,  t  R.  i*il ;  M  An.  iiS;  TUf  lor  h  Digest.  li^.KV,  5UH,  r>9". 

Hj<?mnlty  li^nd  neither  lew»<^nJi  nor  a<Sd*  anytliin^  to  thi?  jtherilTs  oblij<atiiiti5t  t>r 
UntiM,  lior  willil  JufltUy  Ijim  Jh  tnakiu^  itn  (Uegal  aeinure*  12  An.  ITI.  Jamr* 
Ti,  Thoinpj^nn^ 

'1i4frettit?  faets^  of  a  ease  prei^ent  a  double  at^pi-et^  one  eon^latent  with  fafrdiuiinif 
MncI  thiMitlier  involriiig  illfiihonesty  of  purpose,  the  eonrl*  nnlt'^a  tUe  *i'i;*lr* 
dtcidt^aiy  prepoudenite  for  tbe  iatter,  MiU  *itrike  the  baiiincp  bi  favor  of  h**n 
f«tj  an*!  innoei^ner.    ?  An.  1K7,  Green wtiod  yh.  l,owtt* 

Ijvinvri'  fiiet  that  one  eontJnnfS  to  live  wirh  herebiUlten  on  a  pJaee  after  *elijtig 
ki  toihem^  iM  not  a  bndg'.'Of  «ilinuhition*    2  Arin  OU,  IJndeinan  v».  TheobabT!^. 

Jii^ijf  ]iofl!i(fS2iifjn  H  the  ]io^aej^»iiou  of  the  one  boldinibE  tiile.  L"!  An.  155^  llalle  Vf* 
iSppwuttr, 

Ti^nderand  vendee  both  llvt;  in  the  bovine  aohi,  pf^»H3«iiskm  Folknvs  title,  -s  S.  ?*, 
JBTr;  lit  U  im,  1  11,  41 ;  II  U,  .*«S3:  H  An.  :\\K 

i*!?iT  a  bntbdnd  Jivini^  with  bis  wife  in  a  bouse  b<j|t>nKin»  *<»  li«»%  fttJ^I  atteridititf 
With  Iter  lo  a  retail  i^bop  kept  therein^  nr-llH  tlitj  contfi^nt^i  of  tbe  sibop  to  Uur,  H 
n  111  t>»<  a  iultieient  delivery,    fi  If*  4V*4*  Ijiroebette  vs,  Ihisbaud. 

llievetidtjr  remain  in  poHs^i^Naion  of  slaves  Hobi,  a*  ibe  vendee's  overseer*  lltelr 
etiiiirjMjt  of  this  effeet  being  reiristeiiMl  before  a  pnrii^h  judj^e,  the  vetidor'«i  pos- 
H'Aston  i»  the  vundue's^  antl  u  legnl  deHvei-j  it*  effet-ted,  Ti  Sh  4*AN  H  ijiiibuider  t*. 
PIvikif. 

>»«eH$iOE|  follows  title,  ^t*  Where  by  tbe  tutor'^i  net  the  title  lo  ^luve^;  in  efHjvtyrd 
tfj  hlfl  Miinot^f  the  :rifbiveii' are  If'g.illy  in  their  poshes  ei  ion,  Ihnngb  they  iuttoitty 
retuj^m  With  him.    5  An,  imh  Hopkins  v*.  Biu  k. 

liHi^  fiiruitiire  in  u  hoUBe  is  pnrebnaed  hy  the  le»see  and  resident  tberetd,  tv**m 
a  vendoF  alj*n  re^idttiif  therein,  the  delivery  is  auttkdent.  ii  An.  1^7,  Tiix  lor  v^. 
Fmrrt* 

iit*ti  the  vendor,  win*  waj*  enTiliiiti  or  the  boat  »old.  etigiiffiHl  biii  *icm  vieea.  ic^i  sneli, 
tit  the  vr<ndei%  the  preRi^uiijption  of  ^imnlatlon  doeji  not  jirl^e,  M»  An>  6*  Kn^laint 
t*.  (JoiunierebiJ  tntfturauee  Cotikpany. 

Ijete  aereilitor  atttieks  li  siile  mnd»*  In  the  nnnie  of  a  tlibnl  person,  for  the  f«i  t  nU 
bf»ietU  of  blp  debtor,  the  liurdeu    if<  upon   hin>.      Where  the  evblenet  HJllcmti- 
55' 
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tively  supportiDg  the  transaction  has  not  been  rebutted,  the  sale  will  not  be 
disturbed.    84  An.  310,  Chaff  A  Sons  vs.  Lisso. 

Although  simulation  is  difficult  of  conolusive  or  affirmative  proof,  yet  ft  surely  re- 
quires, in  order  to  shift  the  burden  of  proof  upon  the  defendant,  that  the  cir- 
cumstances relied  upon  to  establish  the  fraud  should  be  so  strong  as  to  create 
highly  reasonable  doubts  or  suspicions  as  to  the  good  faith  and  honesty  of  the 
transaction  which  is  sought  to  be  set  aside.  32  An.  670;  Summers  A  Brannin  ts. 
Clarke. 

The  tradition  or  delivery  of  movable  effects  takes  place  either  by  their  real  tradi- 
tion, or  by  the  delivery  of  the  keys  of  the  buildings  in  which  they  are  kept;  or 
even  by  the  bare  consent  of  the  parties,  if  the  things  can  not  be  transported  at 
the  time  of  sale,  or  if  the  purchaser  had  them  already  in  his  possession  under 
another  title.    R.  C.  C.  2478. 

^Vhen  the  Jury  has  erred  or  failed  to  do  Justice,  the  Supreme  Court,  ia  the  exercise 
of  its  Jurisdiction,  can  and  does  correct  the  verdict  of  the  Jury,  and  proceed  to 
render  such  a  Judgment  as  will  meet  the  ends  of  Justice.  13  L.  110;  34  An.  1107; 
83  An.  897;  29  An.  223;  39  An.  800;  2d  Sedgwick  on  Damages  661,  and  cases  there 
cited ;  6  K.  457. 


Foster  &  Mentz  for  Defendants  and  Appellees : 
Sales  of  movable  property  are  void  as  to  creditors  unless  delivery  has  been  made 

C.  C,  Art.  2247.    The  effect  of  this  contract  **  Is  strictly  confined  to  the  parties 

until  actual  delivery  of  the  object."    C.  C,  Art.  1922. 
A  sale  omnium  bonorum  is  not  in  the  usual  course  of  business,  and  when  assailed, 

parties  claiming  under  it  must  establish  its  reality.    2  An.  266;  39  An.  879. 
When  property  sold  remains  in  the  possession  of  the  vendor,  the  presumption  of 

simulation  arises,  and,  as  to  third  persons,  the  parties  to  the  sale  must  establish 

its  reality.    C.  C,  Arts.  1921,  2480;  28  An.  928;  31  An.  663;  82  An.  1133. 
When  the  subject  matter  of  a  negative  averment,  «.  g.,  that  a  sale  Is  not  real,  lies 

peculiarly  within  the  knowledge  of  the  other  party,  the  averment  is  taken  as 

true,  unless  disproved  by  that  party.    1  Green.  79 ;  13  An.  208 ;  and  see  33  An.  1067. 

and  authorities  there  quoted. 
AVhen  the  charge  of  fraudulent  simulation  is  made,  and  the  facts  are  within  the 

control  of  the  party  charged,  the  burden  of  proof  is  upon  the  party  thus  charged. 

84  An.  847. 
This  case  is  almost  identical  with  that  in  23  An.  436,  where  the  court  said  that  such 

abuse  of  the  equitable  writ  of  Injunction  should  be  heavly  mulcted. 
The  sheriff  is  protected  from  the  pursuit  of  the  plaintiff  la  this  case,  for  be  pro- 
cured the  seizing  creditor  to  furnish  the  Indemnity  bond  required  by  Act  No. 

37  of  1882.    See  Mac  las  vs.  Lorio,  sheriff,  41  An.  300. 
Act  No.  37  of  1882,  reUnactlng  Section  3679,  R.  S.;  should  be  read  in  connection  with 

Section  3580,  R.  S. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  Nicholas  Burke  Company,  Limited,  sued  out  an 
■attachment  against  the  property  of  Oscar  Angelloz  in  the  parish  of 
Lafourche,  where  the  latter  resided  and  was  engaged  in  busineas  as 
-a  merchant,  and  immediately  afterward— on  the  10th  of  December, 
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1889 — it  caused  an  alias  writ  of  attachment  to  be  sent  to  the  parish 
of  Hi*  Marji  and  a  seizure  thereunder  to  be  made  of  a  stock  of  goods 
and  mere  hand  ise  in  Morgan  Oitj,  which  was  under  the  management 
of  Pierre  Angelloz— father  of  Oscar — as  agent  up  to  a  date  shortly 
antecedent  to  the  seizure. 

The  plaintiff  c  J  aims  to  have  purchased  this  stock  of  goods  from 
Oscar  AngeJloz,  and  to  have  been  in  the  actual  possession  thereof, 
accompanied  with  all  the  indicia  of  ownership,  anterior  to  and  at 
the  time  of  the  seizure. 

The  object  of  this  suit  is  to  restrain  the  sale  of  these  goods  by  in- 
junction predicated  on  the  plaintiff^s  claim  of  ownership,  and  he 
accompanies  his  claim  with  a  demand  for  $5000  as  damages. 

The  defence  of  the  attaching  creditor  company  is  that  plaintiff*s 
title  to  the  goods  is  flctltioua,  fraudulent  and  simulated,  and  the 
result  of  a  fraudulent  combination  between  Mm  and  its  debtor  to 
defeat  recourse  upon  his  property. 

The  case  was  tried  by  a  jury,  and  a  verdict  and  judgment  were 
rendered  for  the  defendant^  rejecting  plaintiff's  demands  and  dis- 
solving hia  Lnjuuctiou ;  and  the  latter  has  appealed. 

The  facts  disclosed  by  the  record  appear  to  be  as  follows^  viz  i 

Oicar  Angelloz,  the  debtor^  resided  in  the  parish  of  Lafourche, 
and  was  there  engaged  in  business  as  a  merchant,  and  he  also  owned 
a  smaH  stock  of  merchandise  which  was  operated  and  controlled  by 
his  father,  Pierre  Angelloz,  in  Morgan  CHty,  paxish  of  St.  Mary.  The 
plaintiff  claims  to  have  bought  his  stock  of  goods  from  Pierre ,  as 
agent  of  Oscar  Angelloz,  on  the  5th  day  of  December,  1889,  prior  to 
the  seizure  thereof  on  the  lOth  of  that  month.  The  sale  was  evi- 
deuced  by  a  formal  authentic  act,  and  it  was  duly  recorded  in  the 
conveyance  office.  The  price  stated  in  the  act  is  "-^  |800  cash  in 
hand  paid,''  and  the  property  is  described  as  *^  the  entire  contents, 
good  will 4  trade  and  custom  of  that  certain  grocery  store  carried  on 
by  the  vendor,  AngeOoz,  in  Morgan  City,''  etc. 

At  the  time  of  this  alleged  sale  the  plaintiff  was  engaged  in  busi* 
ness  in  Morgan  City  as  a  baker.  He  was  placed  in  possession  of  the 
keys  of  the  building,  which  was  occupied  as  a  store,  and  retained 
Pierre  Angelloz  aa  his  clerk  at  a  salary  of  |50  per  month* 

When  the  sheriff  demanded  a  Bcizure,  the  plaintiff  notified  him  of 
his  ownership,  exhibited  to  him  hia  act  of  sale,  and  demanded  a  bond 
of  indemnity.    The  seizure  was  then   effected,   an  inventory  and 
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appraisement  were  made,  and  the  eheriff  gave  the  platntifT  a  receipt 
for  the  keys  of  the  store. 

In  1884  the  plaintiff  made  a  ceeeion  of  his  property  to  his  crediiow, 
subsequently  obtained  a  discharge  from  hiH  debts,  and  in  ISS5  he 
recommenced  business  as  a  baker,  and  at  the  time  of  hie  alleged 
purchase  he  had  accumulated  a  small  «toek  by  dint  of  iDdustry  and 
the  husbanding  of  his  small  earnings,  which  he  valued  at  |1500-  But 
he  has  failed  to  explain  the  source  from  which  he  derived  the  mone)" 
with  which  to  purchase  the  goods,  or  from  which  he  expected  to 
derive  the  same.  He  does  not  claim  to  have  paid  the  ea^h,  b^  stated 
in  the  act  of  sale,  or  to  have  had  that  sum  of  money  in  po^essioHf 
or  any  other  resources  adequate  to  make  the  purchase. 

Prior  to  the  date  of  his  purchase  plaintiff  had  nothing  more  than  a 
casual  knowledge  of  the  kind  or  amount  of  business  Angello^  woe 
doing;  nor  whether  it  was  profitable  or  notj  nor  what  was  the 
amount  of  his  daily  sales. 

As  a  witness,  he  was  unable  to  state,  even  in  a  general  way,  the 
character  of  the  stock  Angel loz  was  carrying  at  the  time  of  purchase t 
nor  the  amount  or  quality  of  any  particular  kind  of  goods  that  were 
in  stock.  At  the  time  of  sale  no  account  of  stock  was  taken-  He 
did  not  even  call  upon  Angello?  to  exhibit  to  him  his  bills  of  pur- 
chase or  invoices,  or  to  state  when  the  goods  were  purchased.  He 
admits  that  he  had  never  been  engaged  in  the  grocery  businesB,  and 
that  he  had  no  idea  of  the  value  of  a  plow,  a  pot,  a  chamber  set,  or  a 
looking-glass.  Prior  to  his  alleged  purchase  plaintiff  did  not  even 
make  a  personal  examination  of  the  goods  in  order  to  possess  him- 
self of  accurate  information  as  to  their  value.  He  admits  that  he 
was  at  the  store  at  8  o'clock  in  the  morning  to  deliver  bread  as 
usual,  and  that  nothing  was  said  about  a  sale.  That  in  the  eveniag 
about  7  o'clock  Angelloz  mentioned  it  to  him. 

In  order  to  give  an  accurate  description  of  the  circumstances  sur- 
rounding the  alleged  contract,  we  have  chosen  to  reproduce  a  part 
of  the  plaintiff's  cross-examination ^  viz: 

Q.  **  Oscar  Angelloz  was  the  owner  of  those  goods,  wasn't  he^ 

A.  **  I  believe  he  was. 

Q.  ''  Who  sold  you  those  goods? 

A.   **  His  agent,  Pierre  Angelloz. 

Q.  **  Did  you  at  the  time  this  sale  was  passed  see  the  power  of 
attorney  from  Oscar  Angelloz  to  Pierre  Angelloz? 


/ 
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A.  *'  No,  sir;  I  did  not  ask  for  it. 

Q*  '*  You  were  buying   this  8tock  of  goods  from  tm  agent,  and 
didn't  ask  hira  to  iet  you  see  the  power  of  attorney  ? 

A,  '*  Yee^  sir;   I  do  that  ever>^  day, 

Q.  *"*  Did  you  ever  see  the  power  of  attorney  ? 

A*  *'  No,  sir* 

Q.  *'  Who  fixed  the  price — ^you  or  Angelloz  ? 

A,  ** I  did* 

Q.  *'  How  long  did  it  take  you  to  close  the  bargain  ? 

A*  **  About  two  minutes. 

Q,  *' Were  you  inside  the  store  or  oatside  ? 

A»  *^  Inside. 

Q,  "*  Was  there  much  diffic^nlty  or  trouble  in  arriving  at  the  terms? 

A,  **  No,  sir;  it  was  done  in  two  minutes/^ 

Between  the  hours  of  7  and  8  o'clock  the  parties  went  before  the 
notary  and  passsed  the  act  of  sale. 

It  appears  that  the  creditor  of  Oscar  Angelloz  made  affidavit  and 
filed  the  miit  on  the  4th  of  December,  1889,  in  Lafourche,  and  on 
the  following  day  the  order  of  attachment  waa  granted,  and  the 
seizure  therein  made. 

Contemporaneously  therewith  the  sale  of  the  debtor- a  property  in 
Morgan  City  waa  made,  under  the  circumstances  and  after  the 
manner  just  detailed- 

During  the  interim  between  that  date  and  the  seizure  complained 
oft  on  the  10th  of  that  month,  news  of  Angelloz's  sale  to  Lahite  waa 
industriously  circulated  in  Morgan  City,  and  most  of  the  business 
people  made  acquainted  with  it. 

It  IB  a  mooted  queBtion,  the  truth  of  which  is  aaserted  by  one  party 
and  denied  by  the  other,  that  Oscar  Angelloz  telegraphed  his  father, 
Pierre,  the  fact  that  an  attachment  had  been  levied  upon  his  prop- 
erty in  Lafourche  J  and  on  the  day  it  was  made.  Our  conclusion  is,  that 
sueh  information  was  conveyed  and  acted  upon ;  and  that  it  exer-^ 
cised  an  influence  over  the  conduct  and  actions  of  the  parties,  and 
in  planning,  devising  and  consummating  this  sale  for  the  ^ote  purpose 
of  defeating  a  seizure  under  the  attachment.  That  a  sale,  as  made, 
should  have  been  consummated  so  hurriedly  is  nnreasonablef  on  any 
other  hypothesis.  It  is  quite  impossible — and  equally  unnecessary — 
to  recapitulate  any  more  of  the  details  of  the  evidence  io  support  of 
the  opinion  we  entertain  without  making   it   too   proline.      It  will 
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suffice  to  say  that  the  sale  was  both  simulated  and  fraudulent,  and 
conveyed  no  title  to  the  plaintiff  which  the  creditors  of  Ang^Uoz 
were  bound  to  respect.  Manifestly  plaintiff  parted  with  no  value - 
Since  the  passage  of  Act  46  of  1B86,  amending  Code  of  Praetice^ 
398,  the  seizing  creditor  may,  in  answer  to  a  third  opposition,  alleg- 
ing ownership  of  personal  property  seized^  ^'  allege  and  pro  re  the 
title  fraudulent,  and  the  court  shal]  try  and  decide  the  iesne  thus 
made."  A  revocatory  action  is  not  oeeessary  in  such  case. 
Judgment  affirmed. 


42    870  ^^^f^ 

112  714,  1376, 

113  454 

Katherine  Ker  bt  al.  vs.  Widow  David  Ker  et  al. 

Where  there  Is  only  one  piece  of  real  property  owned  hy  iho  huabnnd,  and  tlie  wiff 
has  a  legal  mortgage^on  It  for  her  parnpliernal  rtgbtfi,  II  win  outrank  asperiA 
mortgage  afterward  executed  on  tlie  i^aTnt*  property  by  tht- hiaa hand.  When 
there  are  several  mortgages  In  favor  at  tlip  aiitno  pf^r^ior)  on  onii  plopo  of  prop- 
erty, and  they  are  aggregated  into  onej^um  andsetMired  by  another  sDhsc^uent 
mortgage,  the  date  of  the  last  mortgugi^  will  govern,  Wheiv  «uld  inortgngt' ff^ 
bequeathed,  the  legatee  can  not  clulni  privileges  springing  from  the  prti:ir 
mortgages  which  were  merged  In  the  mortgage  bequeathed  to  him,  hut  i^uil 
claim  upon  the  mortgage  bequeathed  to  him. 

A  PPEAL  from  the  Twenty-first  IMitrict  Court,  PaHsh  of  Fberia. 
XI     Mouton^  J. 


J.  B,  Ker  and  L.  0.  Hacker  for  Plaintiffa  and  Appellanta ' 

There  Is  a  personal  obligation  on  tbr?  part  of  an  udjiuiicutee  to  piiy  the  prt^p^vr- 
tion  of  the  purchase  price  due  to  the  uwuf.T  of  a  concurrent  mortgage  or  pHti- 
lege.  C.  P.  708;  7  R.  44-402;  16  L.  163 1  !*  An.  ;iOf! ;  i>^  An.  &J6;  24  An.  OSi;  U  An.  117; 
7  N.  S.  381.  • 

The  amount  due  to  such  concurrent  ulo^tgagc<^  out  of  tbe  price  of  adjudicattmi 
forms  a  part  of  the  purchase  price  for  whU'h  the  propi^rty  may  be  aold,  and  hi 
order  to  acquire  title  under  the  atljudioation^  the  ndjndieatt^  must  either  db- 
charge  such  concurrent  mortgage,  or  bind  btinself  lor  its  payoient.  lb. 
If  the  owner  of  the  property  encumhcired  with  anch  concurrent  mortj^nge  la  the 
husband  of  the  adjudlcatee,  the  latter  can  not  bind  ber^tlf  for  the  puyrnenl  of 
such  mortgage,  because  It  would  Ih^  obltgAtlng  herself  t-o  pay  a  debt  due  by  b«r 
husband,  which  the  law  expressly  prohibits.  C.  C.  2^t9e,  ITW,  L2T,  2444;  Heyman 
vs.  Sheriff,  27  An.  IdS;  quoting  Spiirlock  vs.  Mainer,  1  An.  :{*n  ;  al^o  2«  An.  759. 
Bienvenu  vs.  Prieur.  When  the  h  ifc  therefore  becomes  the  adjudicative,  the 
only  way  In  which  she  can  acquire  title  to  property  encumbered  with  pHor  or 
concurrent  mortgages  is  to  pay  thcui.    40  An.  <Bi. 
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The  ownej'  ol  «ucli  eoniMiTf^nt  niort^ugc  Ua»  ag&Inst  the  ndjttdlcalee  both  n 
pi^rrtonal  anri  a  hTpothecjiry  action  to  rt^eovpr  the  proportion  of  the  price  due 
tolilfD  «LS  H  {"OQcurreut  mortgngti,  ami  eari  not  h(>  eompelled  to  r«:!tlriqi]i<!h  his 
peratonul  notion  merely  bt'CLiusi*  the^  adjuilieatiie  l:m]>peiis  to  hv  Ihe  wiri."  of  tJie 
stil£e<]  delitor  and  incompettint  to  pentaiuiUi/  nssumti  ilii;  pmytueDt  qC  u  tnortj^aijte 
renting;  on  his  property. 

The  T«*D*lor's  privUfj^e  exist!?  cm ly  In  fftvor  of  the  ventlnrj  or  thoar.'  who  wwpo 
^abmifateil  to  hi^  rlghtJ°L,  fc*i- tho  uiipntu  ponhm  of  the  purelmae  prict*,  For  the 
ctoh  portion  of  the  prlt-e,  of  wliich  the  vendor  acknowledges  reeelptj  th<f  Viin- 
itor  hiiiii  tiu  privilege,  nor  have  hla  subrog^eea. 

Mrs.  Ker  wjis  never  8ubro«TiLtcd  to  the  rights  of  the  venclor*  lit  the  act  of  ^ule- 
rroim  John  Tirotk»otii  to  David  Ker,  of  July  5,  1^2<  But  even  If  she  wvna^  the 
rrador  never  hud  a  prJvHegc  for  the  $2T,tM  which  »heelajmi»;  and  her  rights  ua 
aubroifee  ean  not  h^' ^pi iter  til iin  b\n.  Whatever  rEi^htsaht*^  at'qiiirec'  under  thttt 
fiile  arose  after  JtB  perfection  between  the  vendor  and  venders  S'O  that  a  lef^al 
iBortgage  l»  all  thiU  she  did  jteqnjrts 

Pri'viiegeftettn  not  be  ereated  by  eonventk>ri ;  they  arUe  from  the  law  uud  exJrtt 
in  favor  of  the  ereditor  nntf]  they  are  retinqut^hed.  '£i  An.  70A:  37  An*  <»T*  The 
intention  to  reliniiulah  them  inufit  not  be  douhlfiih  3  An.  HOi^, 
K  mere  change  in  the  form,  or  evidenee  of  an  oblJj^atlon,  and  a  ehan^e  In  the 
jrigitial  terms  of  payment,  by  which  an  extension  of  time  la  granted  the 
[lebior,  does  not  amount  to  a  novation  of  the  debt*  Jordun  vh.  Anderson^St* 
In.  TSiJ;  Baker  vy,  Trel!9un>  Si  An.  r42;  C.  C,  Him.  2187  nnd2lWi. 
I  judgment  recognijfiing  ti  privilege  in  favor  of  one  of  the  creditor?*  of  a  debtor 
i*  nil  evidence  itju^iijoat  the  other  orcditors,  who  T*ere  not  parties,  to  It.  iind  tht" 
Ejittvrean  at  Any  time,  when  sneh  a  decree  la  opposed  to  them,  show  ttiat  the 
ladgment  awarding  aueh  privilege  wa^  erroneouir<t,  without  the  neeeaalty  ot 
resorting  to  a  direct  action  to  aet  It  aalde.  ?nc.  Uoderick,  VI  An*  B21 ;  Converse 
IT*  steamer  Lucy  Rohinison,  15  An,  i'i^^ 

A  aale  nndur  execution^  withont  diacbarging  the  prlvJlcgCH  ami  oiortj^uses, 
Im V in g  a  preference  to  that  of  the  jndgtnent  creditor,  la  an  abaolute  nniMty* 
^.  P.  eS4;  39  An.  BIT ',  IS  An,  GHI  ]  U  An.  U7 ,  lU  An.  Moil  An.  !m-&H ;  S  An,  t4'i :  2 
4ti.  m7:  1  An,  33-1^2,  rj  R.  ina,  Ul  R.  <i.V107;  7  R.  KJfi;  ;^  N,  ^.  601:  4  N.  J*.  mi,  3S  An. 
If)7.  Particularly  \a  this  the  case  when  the  ad)ndlcalee  Is  the  wife  of  the  aelzed 
lehton  asA  the  law  renders  her  incompi5tt."nt  to  a^«nmc  the  pnymtintof  a  d«dit 
Jnc  by  her  husband,  a  C.  17W,  2mH,24m  and  127,  nUo  Hytuan  vs**  t^herlff,  27  An. 
ISB;  Blenvenu  v«,  Prieur»38  An.75t);  4ti  An.  mi4. 


nUe  db  SnnnderH^   for  Defendants  and  Appellees,  cited:  31  An. 
;  C,  C,  Art,  2195;  32  An.  283  j  37  An,  162;  33  An,  965, 


"he  0 pinion  ot  the  court  was  delivered  by 

IcEnkry,  J.     John  Broneon  sold  to  his  son -m -law,  Darid  Ker, 

agar  plantation  known  as  the  Linden  plantation ,  formerly  situated 

the  parish  of  St,  Marj'',  but  now  in  the  parish  of  Iberia* 

i  part  of  the  act  of  sale  is  bs  follows  i 
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'^^  This  sale  is  nmde  and  accepted  for  and  in  coo 
price  and  eum  of  f 61, 190.24,  pai<^i  and  to  be  paid,  af 

*'  The  said  David  Ker,  purchaser  aforesaid »  admit 
feived  from  the  said  vendor,  John  Bronson^  for  an 
hia  wife,  Elizabeth  Bronaon,  and  as  her  paraphernal 
advancements  made  to  her  by  her  fatheri  the  said  v 
aocounted  for  by  her  in  settling  the  future  estate 
Eronson,  the  following  sums,  to-^it: 

'*  On  the  24th  of  February,  1851,  #3500,  being  pa 
specified  in  a  receipt  {pven  by  the  s&ld  David  Ker,  : 
said  24  th  of  February,  1851,  for  the  Bum  of  fSOOi 
said  sum  being  for  a  library  of  baoks  valued  at 
library  having  been  returned  to  said  Broneon,  tl 
specified  in  eaid  receipt  is  therefore  reduced  to  the  si 

''  Five  hundred  and  fifty  dollars  and  fifty  eents^  n 
ent  Slims  between  the  first  day  of  July,  A.  D.  1851, 
of  October,  A.  D.  1851. 

**  Twenty-seven  thousand  seven  hundred  and  fifi 
ducted  from  tbe  price  of  the  property  herein  conve 
the  said  Ker  hereby  acknowledges  to  have  rece[%' 
amount  in  the  price  of  the  property  herein  convei 
on  account  of  his  said  wife,  Elizabeth  Bronson^  the 
paraphernal  property,  and  although  the  eaid  three 
agjp*egate  sum  of  |*S  1,809. 50,  received  by  him  for  a 
his  said  wife,  the  whole  as  her  paraphernal  properl 
undei*stood  and  agreed  that  tbe  amount  advanced  U 
her  father,  and  to  be  hereafter  accounted  for  by  1 
ment  of  his  future  estate,  is  limited  to  the  sam 
difference  between  said  two  sums  being  occasioned 
which  had  accrued  on  the  last  of  said  sums,  in  the  I 
Bronson  from  the  day  of  the  said  David  Ker's  m 
October  10,  1850,  until  paid  as  aforesaid, 

^*  For  the  balance  of  said  purchase  money ^  to- wit 
said  purchaser  has  this  day  executed  his  five  pron 
the  sum  of  #6688-04  eaeh^  due  and  payable  several! 
1854,  1865,  1856,  ia^7  and  1858.     *     ^     * 

^^  To  secure  the  payment  of  said  notes  and  inter* 
it  is  agreed  that  the  property  herein  conveyed  Is  to 
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mortgiiged  unto  the  said  vendor  until  the  fnll  and  filial  pa^^ment  of 
aaid  uoteB.-^ 

A  part  of  the  price  ($27,750)  was  donated  by  the  vendor,  Bronsoii^ 
to  hi»  daughter,  Mm*  Ker,  the  wife  of  the  vendee.  The  huehand 
Ker  received  and  ai- k now  1  edged  the  receipt  of  this  amount  as  the 
paraphema)  property  of  his  wife.  This  acknowledgment  was  recited 
in  the  deed  and  recorded  with  it,  and  operated  aa  le(?al  mortgap^a 
upon  all  the  real  property  of  Ker, 

For  vartoua  sums  of  money,  received  from  Bronson  at  different 
timee^  Ker  executed  mortgages  to  secure  the  same  on  the  Linden 
plantation. 

On  Deeara  ber  5,  1&57,  the  indebted  nest  to  Bronson  amounted  to 
|88,8T0.67*  To  aeeure  this  Indebtedneis,  which  w^as  aggregated  from 
the  previous  eums  due  and  secured  by  mortgage  from  Bronson  to 
Ker,  the  latter,  on  the  5th  day  of  December,  1857,  in  an  act  which 
recited  the  various  transactions  between  the  parties  (Bronson  and 
Ker),  executed  a  mortgage  in  favor  of  Bronson  for  said  amount. 

The  act  refen  to  the  Bale  of  July  1,  1852,  and  states  that  the  mort- 
gage therein  stipulated  was  designed  to  secure  to  him,  Bronson,  the 
Hum  of  133,440.24,  and  to  his  daughter,  the  w^ife  of  Ker,  the  sum  of 
131,809.50,  as  a  part  of  her  paraphernal  rights  and  property.  It  is 
evident  that  the  paraphernal  rights  of  Mrs*  Ker  were  unaffected  by 
the  mortgage,  as  they  had  previously  existed,  and  they  could  not  be 
made  to  date  and  take  rank  and  become  concurrent  with  other  mort- 
gage rights  asserted  in  the  act. 

Butt  &s  between  Bronson  and  Ker,  the  new  mortgage  superseded 
the  former  mortgage.  The  new  mortgage  waaan  entire  substitution 
for  the  former  mortgages  between  them  existing  on  the  Linden  planta- 
tion. In  the  year  1866,  Bronson  died,  and  by  his  will  bequeathed 
the  said  mortgage  of  188,870.67,  secured  on  the  Linden  plantation  by 
said  act  of  mortgage  of  5th  December^  1857,  to  Mt«,  Elizabeth 
Bronson,  wife  of  David  Ker,  in  tmst  for  all  of  her  children,  except 
G,  Bronson  Ker,  and  directed  his  executors  to  transfer  said  act  of 
mortgage  to  her.    This  was  done  by  the  execntor. 

Mrs.  Ker  sued  her  husband  for  separation  of  property  and  the 
settlement  of  her  several  paraphernal  claims.  There  was  a  judg- 
ment in  her  favor,  which  was  executed* 

Afi^fa,  issued,  the  Linden  plantation  was  eold  nnder  her  judg- 
ment, and  purchased  by  her  for  the  sum  of  111,265,  considerably 
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l8d8  than  the  amount  of  her  legal  mortgage*  Thia  plantation  waa 
mortgaged  by  Mrs.  Ker,  aftar  it  had  been  adjudicate  to  her.  The 
mortgage  was  foreclosed  and  the  property  sold,  Wm.  H.  WiUia 
purchased  the  plantation  and  sold  the  same  to  C.  W.  Willis,  who  sold 
it  and  afterward  repnrchased  it. 

The  plantation  was  finally  Bold  to  U^  &  C.  Newman,  who  are  now 
in  the  possession  of  the  same,  and  defendants  in  this  suit. 

'*  This  suit  is  brought  by  the  children  and  heirs  of  David  Ker,  to  I 

have  recognized  and  made  executory  a  certain  mortgage  and  ven- 
dor's privilege  upon  the  Linden  plantation  in  Iberia  parish,  now  in 
the  possession  of  H.  &  0.  Newman,^'  and  they  ask  that  the  adjudica-  | 

tlon  of  the  Linden  plantation  to  their  mother,  Mrs,  Ker,  and  the  | 

subsequent  sales  of  said  property  be  declared  null  and  void,  and 
that  said  property  be  brought  back  and  restored  to  the  succession  of  I 

David  Ker.  \ 

Among,  the  exceptions  filed  was  that  of  no  cause  of  action  hj 
defendants.     This  was  the  first,  and  sustained  by  the  court.     From  I 

this  judgment  in  favor  of  defendants  pUintifffl  have  appealed. 

The  right  of  defendants  to  recover  depends  upon  what  rank  is  to^ 
be  given  to  the  mortgage  under  which  they  claim.  This  ia  evidently 
the  mortgage  of  the  6th  December,  1867,  which  was  bequeathed  to 
them.  There  are  no  righta^  mort^agefl  or  privileges  prior  to  this 
mortgage  under  which  they  claim.  They  were  all  merged  in  this 
act,  and  date  from  its  creation — 5t]i  December,  1857, 

Does  this  mortgage  prime  the  legal  mortgages  of  the  wife  ex:isting 
prior  to  this  date  ?  Mrs.  Ker*8  legal  mortgage  was  stipulated  in 
the  act  of  sale  from  Bronson  to  Ker  and  recorded.  It  was  a  legal 
mortgage  from  that  date,  and  therefore  primed  the  special  n\ort- 
gage  of  the  plaintiffs  on  the  Linden  plantation,  as  this  was  the  only 
immovable  property  owned  by  David  Ker, 

There  is  no  complaint  of  the  regularity  of  the  proceedings  in  the 
suit  of  Mrs.  Ker  vs.  her  husband.  The  judgment  was  a  valid  one,  and 
executed  on  the  property  of  David  Ker  which  was  adjudicated  to 
her.  The  proceeds  of  the  sale  did  not  bring  a  sufQcient  sum  to  ex- 
tinguish her  legal  mortgage  on  the  Linden  plantation,  and  she 
retained  the  price  in  her  hands. 

Mrs.  Ker's  legal  mortgage  for  several  years  out-dated  the  special 
mortgage  of  defendants'  of  December  5,  1S57-     It  rested  alone  and 


i 


OPELOUSAS,  JULY,  1890, 


875 


Coilam  A  Oot  y».  Currre  et  al. 


l0Blvely  on  the  Linden  plantation ,  as  there  was  no  other  property 
Laid  David  Ker  upon  which  It  could  rest, 

udgment  affirmed. 

Ereanx^  J*,  recoBes  himfielf. 


No,  1377. 
H.  T.  Copt  AM  &  Co.  vs,  Mhb.  John  D,  CintaiE  et  Ah, 

lie  diaaolTiTig  an  injunction  faiftYln^  bcim  tr(pii  tn  part  an«l  ovGrrnled,  In  sto  far 
tuei  the  ijii»up»  eouLd  be  tried  on  the  face  of  tbo  papera,  and  part  of  clio  rulo 
re<|n|j-in*rt?vid^nee  for  its  trial  having  ho«n  refurT<Jd  t*>  tbt*  ninrits*,  iin  uppeul 
tjous  Qot  ite  eitlier  from  the  order  overruling  part  of  the  rulo,  or  from  thi.^  order 
n'ftrrij^g  part  to  the  merlt^i*  The  Ju^lgintnt  in  Inu-rNH-utonf  »ind  tkn^a  not 
up^riiteai)  IrTeparubJe  injury.  Theordt'r  rvfbrrinm  part  of  the  Ij^sute^  refiaivinig 
L'T^dciicc  for  their  tHaJ  Is  within  thp  dtscrt'tion  of  the  DistHet  Court,  An  appeal 
f roft)  an  order  refuatng  to  dJfi«olve  an  Injnnctlon  on  the  face  of  the  papers  Is 
not  miiintaiiiabli^. 

PPEAL  from  the  Thirteenth  District  Conrt  for  the  Pariah  of  St, 

Landry.     Letcis,  J. 


Utos.  H.  Lewis  dt  Son  for  PlaintLS's  and  Appellees. 


ir«  North  Cullom  for  Defendants  and  Appellants. 


1 

r; 

W'' 

i 

!1 

l(\l'il 


rhe  opinion  of  the  conrt  was  delivered  hy 

iREAi'X,  J.    The  defendants  filed  a  rule  to  dissolve  an  injunction, 

)n  the  trial  the  court  rejected  the  rule  as  to  matters  apparent 

m  the  face  of  the  papers,  and  secured  to  plaintiffs  the  **•  benefit  of 

matters  therein  set  forth  which  was  referred  to  the  merits*** 

^om  this  order  an  appeal  has  been  taken. 

lotion  IS  made  to  dismiss,  on  the  groand  that  the  judgment  ap- 

lied  from  is  interlocutory  and  works  no  irreparable  injury* 

>nly  part  of  the  rule  has  been  tried — that  relating  to  matters  ap- 

■ent  on  the   face   of  the  papers.    The   other  issues  have  been 

Drred  to  the  merits. 

f  we  were  to  entertain  jurisdiction  at  this  time,  we  could  only 

iew  the  conrt*s  ruling  with  reference  to  issties  apparent  on  the 
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f&c^  of  the  papers,  and  direct  that  the  order  rererri 
issues  to  the  merits  be  rescinded,  and  that  thej"  be  tri* 
exceptions  are  generally  tried, 

Thifl  division  of  issues  we  prefer  to  avoid,  as  it  w 

reaching  correct  conclusions,  nor  in  bringing  this  eu 
close. 

In  severaJ  cases  the  opinion  has  been  espresaed  t 
exceptions  and  motiona  should  not  be  referred  unless  1 
Issues  appertaining  to  the  merits,  or  which  could  be 
torily  tried  with  the  merits  i  but  the  conrt^s  discretion 
has  never  been  denied. 

The  appeal  is  premature,  as  the  order  made  on  th^ 
locntory  and  not  a  tlnaj  decree.  Any  eiTor  eominitt 
rected  by  appeal  from  the  final  jadgment. 

We  have  carefully  read  the  rule  filed  in  the  case,  a 
careful  consideration  to  each  gronnd  urged  for  the  dis 
injunctiou  and  find  it  imposaible  to  conclude  that  the 
iji  this  case  can  be  appealed  from  at  this  time. 

If  we  were  to  entertain  the  appeal  ^  we  could  only  r< 
on  the  fac^  of  the  papers,  in  the  condition  the  case  1 
this  court. 

The  only  issues  decided  by  the  court  a  qua  are  tbosi 
the  face  of  the  papers* 

^^  An  appeal  taken  from  an  order  refusing  todisaolvi 

on  the  face  of  the  papers  is  not  maintainable,'^      Sue. 

Elise  Lebauve,     38  An.  357;  3  An.  437;   Huntlngtor 

An,  205;  Osborne  vs.  Clayton,  3  L.  437;  14  An,  388, 

Appeal  dismissed. 


1  at  m 

1 42    m 

126      360 


No.  1373, 
Henry  A.  WiLi^m  vs.  George  E.  WAfiS 

In  an  action  to  t'jiiiei.*!  the  recordatlO'li  of  clahiii  to  vvnl  Gsitsi 
contrHPt,  no  jmljinu'nt  i-un  be  rHnd^MriMl,  unlens  nil  the  pHrtlcM 
defernkiiitH,  CitiitJiiu  tonneotily  in  EnsalficJpTit.  ronrtsetin  t\ 
tiRi'idL-  (rtinas  piMeemetti.  or  uxptise  ihem«ielv«'«  to  t^'mlMt  cont 
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PPEAL  froin  the   Foutteenth  D! strict  Court,  Parish  of  Caloaaieili 


White  ^  Saund^s  and  D.  B,  Gorhfint  for  Plaintiff  and  Appellee : 

caftwc^itjr,  of  «jhjeH,  luul  \*X  i^tiuse  of  net  km.**    :M:»  An,  *tfii;3i  An.  fii*5;  2UAii*772; 

Q  ortler  tiiJit  a  Judgment  luiiy  ctiiifttitHtt.-  ai  hair  to  aiinttlK^r  i^ult,  It  must  hi4  reu^ 
iJi^rcd  in  u  proceed  I n,M:  bt'twi^n  tlio  f^iiifiL*  ptirtltt'ft^  or  thtlr  pHvii-*s,  aind  tht*  pqlot 
\*l  t*4mtroversy  iiiu^t  lie  tin*  finite  Lit  Uoth  cii^c^,  sitid  dHcirinEiii^d  on  S£k  loeHI*/* 

f  tile  first  Aidt  wjirt  rll^niii^s^Hl  frir  dt'fect  of  pleudln^A^  or  partiea,  '*r  n  lulsooufep- 
tion  of  tile  rtmii  of  pruc*'ed<iiitf»t  ur  tin-  vvmit  of  ^iirij^dk^tlon,  tir  wns*  dispoifiyd 
trf  on  itn^  >trou£id  wJiit.d}  Mid  nut  ^o  Lo  tliH  nieriif  ot  thc^  airfloij,  tlic^  jililjiftii&tit 
ri'iidcrvd  will  prove  no  hivt  to  iiDothtir  sidi."  hom^ue,  p.  ^7,  w«c»,  li,  15;  I  Wal- 
tiie«.\  2:4'i,  liu»;lu*8  vs.  I'nitod  stntuw^  U  I'ettirs  156,  WnliUn  vs.  Itodlty ;  3  An.  31*% 
:iiid  *oaJK*ritit*M  eitt'il;  1  <iriM.«nlinir.  Seci*.  r*2J*,  Ji30. 

•lean  Uke  re*  JiirfrV'wfa,  pn-oludlng  j^ti  rMiJiVhJttUon  o(  tin?  tut.TitH,  *'ji4i  not  In;  aidinJ 
|}j  Intereucf^  Ijitt  ttitiHt  be  t^st^Odli^liRil  beytind  i^U  it^it^Hljoii/'  El,  li./pi  1^,  ^^^^^ 
1;  DM,G21;  f»  An.  im. 


^— <^J«  .TrKi^^iiirTioi'  KAniiNK  siatkhi.*:  tiM  kxtio.vi-:  i'kk^ov,)<;. 


IS 


uriailicUon  of  roiin  tf^  to  Jn-  u-Mi-il   (jj-  tUf  vjilijr  t>r   tb<^  tiling  Utmnndcd. 

An.  12U;  3«  An.  as»r»,  ^\. 
1^  is  an  aL*tioa  to  diT'tdure  null,  iind  vulil  h  reconli;il  iiutk'i,^  imd  HlU'ged  contniet 

iiffeetinK  lund»  worth  flopOfKL     Thi'  mluif  ot  tlio  hi  to!  gjvt<»  liirli^dJctlon  to  the 

tourt.    H7  An.  18G;  .*<  An.  rt4a;  3A  An.  1:151 ;  Tr..  pp,  I  to  14  inclusive. 
rCttl  j40Uoo  le.  properly  brought   in  the  piiricth   wlitire  tlie  property  Ifl  sitnated; 

aiad  deieticlatit,  HbKtfht«<\  I&  properly  brought  fntci  court  tUrfmgb  ii  rmraUtrad 

Aor,    m  An.  7*^4 ;  W  An,  'M% ,  ;t<  An.  J7u  l  ai  Art.  Tdn ;  2i*  An.  *J7 ;  idia  An.  S7J* ;  C.  F.  Hi3. 
i$  is  not  a  peraoQiiL  aietJori  Cor  u  nioimy  Jud^mi'tit ;  Imt  a  real  uctlon  to  remove  a 

clouil  tiff  eft  til  ^  real  c^itatu,  and  the  eourt  \ms  Jurisdiction.     3h  An,  H0H;31  An. 

«!2iTr.,  p, . 

^i^^lV  NO  t  Ar^E  OF  AtTION, 

In  tlje  trmi  of  tli«!  t'xueption  o£  no  ciinse  of  aetlori  the  t^otirt  euu  epu^ideronly 

tbe  iitlegfatkni  of  tlu'  petition  utid  tlitj  t'xblblts   r<.^fi!rrt'd  to  und  iii»<1g  paft 

t  li  e  r eo  r . "    3«  A  n,  1 14B ;  :iy  A  n ,  660. 
hi  the  trliil  ot  Kuuh  ^ui  exf*eptii>n,  whieh  *»  in  the  niitnre  of  a  deniurrur.  tdL  uver 

nionis  of  the  p^tUlon  arf'  taken  ii^  true."    H.  I>.,  p.  nm^  8ee.  "i;  11  L.  (Jilj  13  An. 

lyti;  IS  An.  1^8. 
oulk'j^fltloin^  ndnitttt'd  and  uxklbltM  aiml  deeds  eon^ldL-retl.  tbe  eaui^r  of  nttlon 

I  a  plMlxily  set  forth. 

4— f>N  ALLEtilip  r.Xt  tll'joN  KfV  EJ^TOJTKf,. 

exeeption  that  pluintl^  i«  witboitt  interest  and  (ran  not  stand  Iti  Judgment  1a 
dflatory,  uni^t  be  tiled  hi  timiH^  UreM.  It  tfi  too  la  to  nfter  l^s^ite  joined.  ^  M.  K78; 
a  X.  6*.  *1S^;  ax.  s*.  343;  1  L.  I IX*  'Mi ;  4  L.  :fi« ;  7  L.  181 ;  2  An.  1017 ;  5  An.  ^J82;  S  AJU.633. 
L*h  an  ^ieeptloii  eotnei?  too  lut<*  ufter  defjoilt.  .".4  An.  ^JO;  ;45  An.  IIH;  .^7  An.  lOO;  ^ 
An.  &%. 
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If  not  pleaded  In  limine  liies^  it  is  eonaEdpriM]  wnlved  by  tlic  general  Isfttte.    A  Ad.  331; 

19  L.  429;  11  An.  688,  689;  18  An.  UK,  ^U7 ;  A  An.  KAl ;  ^  An.  &^-( ;  2:1  An.  1.^,  207,  nt. 
A  general  denial  admits  the  capac-Uy  ot  plulnttd.    21  An.  t*ih\  'ii  An.  104. 
Evidence  taken  by  commission  aa^a  tt^t  constitntii  jHffUHttl  adnHaiofu i  and  isSH' 

admissible  under  the  pleadlngj^.    1  Urbe[ileaf>  Sec,  ^U&, 
Parol  evidence  Is  Inadmissible  to  show  thut  as  to  tttlc  un  act  lit  different  Crom  whiit 

It  purports  to  be  on  its  face,    lii  La.  181,  llrown  vs.  Cobh;  26  Ad.  I4j;  ^  An.  T^L; 

27  An.  198;  40  An.  157. 
Without  allegations  of  fraud,  error,  or  e^Imulnhon,  puroJ  evidenci^  i^  iDndiulMibl* 

to  contradict,  vary  or  change  h  recorded  de«cL  wliioh   m  coocluslvt?  evidenc* 

between  the  parties  and  privies,    ii  M.  &^;  7  N,  &,  3Uis;  1  L,  '/4o;  7  1^  Eiw;  1 1^  I; 

9L.  351;  11  L.  276;  4  R.  299. 
"  The  rule  is  well  established  that  unless  the  representation  has  betn  really  nHeU 

upon,  the  other  party  acting  dlfifi^rently,  tbut  la  to  suy   Croui  tha  way  he  wo^U 

have  acted,  no  estoppel  arlscij."    Iligelow  on  Eatoppet,  p.  54U,  and  uuthoritEe^ 

cited. 
An  agent  may  sue  in  his  own  name.    19  An.  fi2t;  2  L.  K4, 

5— ON  THE  MERITS. 

**  The  action  of  slander  of  title  admits  of  thtxH'  defences:  {!)  UebUl  of  plalnilfi't 
possession ;  (2)  denial  of  the  slander;  (A)  admUiilon  ut  the  slander/'    3S  An.  35^^ 

"  Defendant  must  either  admit  or  deny  the  blander;  but  he  can  not  do  both»  for  the 
pleas  are  Inconsistent."  H.  I>.,  p.  U©,  Sec.  2;  9  M.  71-1;  2  B,  3;U;  VJ  An.  ^73;  U 
L.  188. 

"  Defendant  In  action  of  slander  of  tttlc  by  setting  up  title  becomes  plain  If  0p  and 
he  must  succeed  or  fail  on  the  atren^h  of  his  own  tltlc^  and  not  on  the  weak- 
ness of  his  adversary's."    33  An.  'J49. 

A  public  authentic  act,  describing  property  duly  recorded,  Is  a  talcing  pos^eaAiun 
and  notice  to  the  world.    37  An.  4^:0. 

*•  A  written  agrreement  is  conclusive  between  partiei  aind  privies,  who  arvifStopped 
from  contradicting  same."    H.  !>.>  p.  !Wta.  X\\  St^.  *i,  and  authorities  ettml* 

"  In  the  absence  of  allegations  ol  fraud,  error*  etc.*  a  counter  title  or. 'iomclh tog 
equivalent  is  the  only  proof  admissible  bi*tweeii  the  parties  or  prlv its  to  the 
contract  to  prove  simulation  or  other  conditions  thao  those  esprei^sed/'  B.  tK, 
pp.  534,  535,  Sec.  4,  and  authorities  cited;  V.  C.  'nTG,  4  Ao.  ^.  1ST;  G  An.  l-t!,2u3; 
11  An.  328;  14  An.  584. 

*•  An  absolute  conveyance  of  land  can  not  be  shown  by  the  grantor  to  bp  a  grant  in 
trust  for  himself,  no  fraud  or  mistake  being  alleK^d."    Flint  on  Trusts,  i^ec^  it. 

'*  V^ague  and  inconsistent  allegations  ean  not  support  a  petUkm.'*  Q.  IK  1144,  Sc>.  1. 
and  authorities  cited. 

An  act  sans  seeing  privi  can  not  be  admitted  without  proof  of  Its  execution,  6  K^  ^< 
262,  Griffith  vs.  Towles. 

A  conveyance  of  real  estate  to  huve  cfToct  agalnat  third  partlea  must  be  properly 
recorded  In  the  parish  where  the  property  ta  sitnatefl,  .C  An.  56fi;  C.  C.  W^ 
2253;  25  An.  290;  21  An.  691;  28  An.  mft;  21  An.  427,  and  authorities  cited  r Acts  1^, 
p.  335;  2  An.  696;  6  An.  772,  and  authoHth^a. 

A  contract  without  a  consideration  i.^  a  wudum  fmctum^  and  c^n  not  he  enEorc^' 
Chitty  on  Contracts,  pp.  26, 27. 


O,  A.  Foumet  and  Foumet  <&  Pujo^  far  Defendant  and  Appellant, 
cited:  41  An.  694;  29  An.  821;  12  An.  191;  13  An.  89;  1  M.  87;  7 
An.  89;     13  An.  260;  28  An.  419;  21  An.  3;  8  N.  S.  370. 
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The  opinion  of  the  court  was  delivered  by 

Berml'deZi  G.  J.  The  plaintiff  brings  this  action  to  obtain  the 
erasure,  from  the  conveyance  book  in  Calcasieu  parish,  of  the 
recordation  therein,  naade  by  the  defendant,  of  a  notice,  or  warning 
to  cert-aln  parties  and  all  it  may  concern,  of  bis  pretenaions  in  or  to 
Bome  real  estate  which  the  plaintiff  alleges  to  have  purchased  prior  t 

to  said  inscription,  when  there  existed  no  adveree  claim  whatever 
against  his  vendors* 

He  charges  that  the  recordation  of  that  notice,  and  of  the  contract 
to  which  it  refers,  is  a  cloud  on  hie  property',  which  prevents  him 
from  freely  dieposmg  of  it. 

He  prays  for  citation  against  the  defendant,  a  non-resident^  whom 
he  caused  to  be  represented  by  a  curator  ad  hoc,  who  sets  up  a  num- 
ber of  preliminary  and  other  defences  by  exceptions  and  by  answer. 

From  a  judgment  in  plaintiff^ s  favori  this  appeal  is  taken. 

It  m  patent  that  the  plaintiff  claims  as  owner  j  that  he  avers  that 
the  nondescript  contract,  the  recordation  of  which  he  aseails,  was 
entered  into,  on  its  face,  between  Geo,  E.  Waaey,  defendant,  and 
one  Charles  Winchester;  but  be  fails  to  ask  that  the  latter  be  cited* 

Manifestly,  this  court  can  not  pass  upon  the  validity  and  bin  din j^ 
eitect  of  the  acts  attacked  and  of  their  recordation,  unless  the  parties 
named  therein  be  cited  to  answer  this  demand  herein  set  up. 

The  authorities  in  support  of  this  proposition  are  numerous  and 
mdiaputable.  10  R.  387;  32  An.  106;  32.  An.  92;  27  An.  3«5,  and 
Bonney  vs.  Lu deling,  41  An.  633 j  which  recognizes  them  and  quotes 
them  with  approval.  It  is  therefore  ordered  and  decreed  that  the 
judgment  appealed  from  be  reversed,  and  that  this  suit  be  dismissed 
with  costs. 

Ow  Application  for  Eeheabikg, 

The  judgment  rendered  herein  dismissing  the  suit  is  not  to  be 
construed  as  terminating  the  controversy.  Plaintiff  remains  at  lib- 
ertjr  to  begin  new  proceedings. 

The  Don -suit  is  intentional.  Henianding  the  ease  for  the  purpose 
of  making  a  new  party  would  not  practically  have  availed  the  plain- 
tiff, whOj  if  he  have  legal  grounds  of  complaint,  should  present  them 
under  another  phase,  a  new  material  fact  to  occur,  intervaningj  to 
serve  as  a  solid  foundation  for  an  action,  with  which  the  parties 
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named  in  the  pretended  coiitra<?t  could  be  legally  connected,  ao  a*  lo 
have  the  diflPerencea  between  plaintiff  and  them  Anally  adjudicated 
upon. 

It  may  be  that  the  n on -^ joinder,  on  which  the  opinion  m  bailed, 
was  not  urged  in  limine.  The  attention  of  the  court  was  called  to 
it.  Whether  this  was  done  in  the  brief  or  in  oral  argument  is  Imma- 
terial, for  the  reason  that  the  court  could  have  noticed  it,  proprio 
motu,  and  ruled  as  it  faaB. 

Rehearing  refused. 
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No.  1384. 
Louis  Granier  vs.  Louisiana  Western  Raujioab  Company, 

1.  When  11  person  claiming  thu  riglit  to  truvei  ou  u  train  yf  u  mllroud  cotupany,  ui 
a  passenger  holding  a.  fominututJon  tiekt-t  l^i^ur'd  by  ihe  ag«ut  at  elie<.*onipiiiiy, 
on  the  alloj<f'<l  ground  thnt  he  is  onv  of  tht-  unniiUtrs  of  the  partntTship  ni^mi'd 
on  the  face  of  the  ti^'ket.  Hfdd,  tluit  ht*  must  jihitw  llu-  t'ondiielor  tbut  his  n.iuie 
appears  indorsed  tlu-rt'on  in  ftimplinniH"  with  the  c^OTiditlons  sptcifled  iw  Iht* 
contract  on  the  revtrscj  of  tlie  tiukt.<^t, 

?.  In  case  the  conductor  nf  the  tmin  Hhonld  fletlfme  to  ri«co^tx«r  hla  right  IQ  tbuA 
use  the  commutation  tEckt^t  and  eljoidd  eject  tUi-  holdt^r^  nod  dumuffee  are  Judi- 
cially claimed  thercTor,  the  legnl  obligation  Esi  iuipused  on  the  eluiziincit  to 
establish  by  a  clear  jHi^ponderiineff^  of  pi-^jaf,  if  dtMiied^  that  there  exIsleU  i^ach 
a  partnership  at  th(^  time,  and  that  he  ^us  oneol  Its  ii,emberg 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  Acadia, 
Letria,  J. 


\ 


Wilson  J  Sigur  <fr  Mayer,  Estilette  d*  Dupri  and  Ken^ieth  BailltQ  for 
Plaintiff  and  Appellee : 

Mr.  ]Merce,  in  his  work  nti  KfiilroMdR^  lip.  38J1^  "J^iX  and  'Ku  miyftt 

Liability  of  the  company   for   iJijuHeH  couimittt^d  hy  It^^i^eet^  and  others  u«ilt)iE  H-* 
tracks  and  liability  of  Ii^ismiu^x.— Tlie  company  rsiii  nut,  in  the  ubseaceof  i»|it-t<iiil 
statute  authority  an>]  t  xi^mptii.*]!.  dlvri^t  Itself  of  n'sp^m*ibility  for  the  tfirt?«f 
persons  operating  it?*  road  by  iransferriniT  Its  corporate  po^iTS^  or  le»aiiRje  iN* 
road  to  them.    It  can  not  by  its  own  net  absolvr  itself  from  Its  public  obliKU 
tions  without  the  con^^ent   of   (h*^   l.e(i;islatnre*    It    is  IhOde   fvir  Injtirie*  to  <LS 
paH8engei-i$  catised  l3y  till'  nef^llgence  of  aiiotbor  eoiopEiny  which  it  alUiw#lri 
use  its  road. 
Sec  also  Anier.  liig-,  Vol.  2,  llCitiptitle.  as  follows:     Ltiiilroud^.^TA^^flees"  liabnily.  li** 
A   railroad   corporatism   l«  not  r^dieved   from  the  oblificutlonsit  irnpcii^eil  'ijr  \U 
cliarter  by  a  lease  ol  its  road  to  atiothcr  etnupuny*    IlLirmon  vi*.  ColumbtLi  A  '■ 
K.  Co.  (S.  ('.),  .">  S.  K.  S.TI1. 


OPELOUSAS,  JULY,  1890. 
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A  hill»>ikd  company  (nm  not,  by  Icneint^  lU  rotid*  ATold  U^^bjllty  to  ti  shipper  of 
frt'i|^lit  fnr  U^B9  riiuBed  by  Hre  at  4l  depot,  wbcrt^  uo  itutburlity  foraticli  luiise  I« 
oonf fired  by  atatutt*.    In c^i national  H  U.  K,  H,  y^.  Moody  (Toi.),  9  i4,  t%  4115. 

1  ntdroml  comp liny  can  not  sivohl  its  ihdjillty  for  ne|^1i|ycencc  ruaultltig  in  the 
liciitb  ut  11  pn^MeiiKer  by  allowing  that  ita  rond  and  trains  wcr^j  ope  nit  &4  by 
imotber  eonipAny^    Fuluibr  ts.  Vtnh  &  N\  Hy.  Co.  ^tdnbo)^  lli^  p.  ^53^ 

A  riiilrona  eoinpQtiy  !;«  direetly  tlubU'  to  one  wbo  Is  tnjured  vvUIle  rldtng  on  Ibe 
tmin  iiT  anotiun  company  opcratfri;^  over  dtfcndunt'H  rusul  by  rru  a  on  oladC'^ 
Ictiivpor  MirsiiuiniJijfeU  ^wltpTi  nmltitiiitied  by  df.'f#?nctnnt|  toward  tho  tuartitt?- 
n^ici!  of  wldt'b  the  e:irrjer  cotopnny  p»fd  4lefi?Ddant  n  (certain  sum  monthly 
-^todder  v***  V,  T..  L,  E.  &  ^V  R.  Cn..^  N.  y.  H.  7^i* 

nlSM  Voh  1,  Auifvr.  Dig.  nmf^^  tin  foUowa  No.  ^fK?.  A  It^ase  duly  nuthutijsicii  by  lnw 
will  ciiii  rivb34i,t9idi  tlie  (tniiipatiy  Froin  Ibdillity  for  afudureto  diMihsirge  Its  ebitric<r 
obli^ntloni,  nuIi'Atf  tbi;  lii^v  giving  the;  poworto  letisc  cont^Unf^  iilso  n  provJBd  Co 
tliHt  i^ffect.    Ontral  A  M.  U.  Co.  re.  MorrJa  rfi^x.)*  H  S*.  W.  -Uj?.  VoJ.  of  18SS,  p*  455. 

1".  A  mllroud  company^  orj^mifzcd  under  tbu  liiws  of  Xcbnisku^  ODin  not  ri'^- 
litjVtf  Itself  from  thp  llabiUty  imposed  by  Conip.  E*t.  Sob.  C.  71*  Art.  I,  8.  3,  for 
idl  prjrfioniil  injurifs  to  pns«en|jt*rs,  eXi^cpt  vvben  these  artJ  crItiihmlJy  tif.'gngent 
wrrioljite  HOiue  exprvHS  mlu  uC  the  company  actnully  brOHgJit  to  their  notleo 
by  pi^nnittlng  u  foretgti  nttlroad  t^onjpnny  t-o  operate  Its  ro.ids  ii,§i  ownur  of  iti9 
cfufdett]  i^toi^k.  A  release  frum  suoh  Kabillty  can  bo  hiid  only  l>y  ci^prt'sis  fllalti- 
Uiry  eu^L^tiiit^nt.    Choiulte  t9-  Uniaha  ^%  It.  V.  J^.  Co.  (Kt^bOi  U  N,  If.  lim. 


hrtrp  L.   Garland^  Laurent  DupH  and  Lcroy  t&  BUiir  for  Defend- 
and  Appellant : 

lUllroad  conipunics  bavf3  a  rli^bt  to  oject  from  thoir  vnr^  any  pi^raon  wlio  re- 
fa»fi<  to  ijuy  furf  or  comply  with  reitJsionable  retjuirtfiiientii  aa^o  ifokcts* 
DLd.utiiitii  vs.  ftniiroiMl  Compuny,  ^  An.  ^va'A;  Ritwitiiky  vs.  ftailroiid  ComtiiLiiy,  4*> 
.ill.  47:  MeGowan  vft»  Morgan  Oompany,  41  An.  7^2;  Moslier  vs.  Kallroad  Coin- 
|»aiiy,  127 1j*  S*;  Boylau  vs.  liaiiroad  Company,  1.12  IT.  H^.  146;  UultihiDaon  on 
[>>mitiofi  Carrjersi,  9ecs.S69,  681. 

'*  A  pa#9«ii^er  who  refosue  lo  pay  farfii  or  to  obey  a  reasonable  rt-'ji^Hlatlon  of  tbo 
carrier  forfeits  Ills  right  to  be  oiirriod,  iind  at  oneo  puts  hinmelt  In  the  ennili* 
Uoti  of  an  intnidert  and  maj'  bo  ujected  ut  any  point  tipon  th«i;iirrlwr*8  ronte 
it  wliich  he  may  rUooae  to  puthbu  off.*'  Huttdilntfon  on  Common  Ciirrlers, 
iec.  mi.  Tilt  G.  \\\  li.  Vt%  va.  MIIIlt*  19  MEfh.,  p.  An,  A.  T.  A  S.  F.  R.  Co,  vs.  Gunls 
Kajisaiit  1^*^)>  ^^4  An.  and  E,  R.  C,  2$kj;  Wyman  vs.  Railroad  Co.  C^fJon.  1885),  22 
I,  kind  H.  U.  C.  4U2. 

Ihv  fairi  that  plaintllF  laQcee^eded  In  getting  pasdageou  the  ticket  onnne  or  two 
jeettisiofis  subseciiipnt  to  the  cje*?tinent  m  entirely  knnmterlah  Thorp  vs,  RaJt- 
^ml  Company  fCoonectluut^  18^9),  17  At  Inn  tie  Iteportur,  791. 


\\\y  I'*' 


Dk  Motion  to  Dismiss  Apeeal. 

he  opinion  of  the  court  wae  delivered  by 

t'ATKiKs^  J.    The  single  ground  of  the  motion  ia  that  the  defend- 

and  appellant  has  not  gi^en  an  appeal  bond  in  conformity  to  law 

i  the  oirder  of  the  cotirt;  and  the  reason  assigned  by  Moore*s 
56 
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counsel  is  that  the  bond  was  never  signed  hy  the  defendant  and 
appellant. 

It  was  signed  as  follows:  "  Henry  L,  Garland,  attorney  at  law  and 
attorney  in  fact  for  A.  C.  Hutchinson;  C.  C.  Duson,  W.  W.  Duboh-" 

In  the  body  of  the  bond  occurs  this  recital,  viz : 

'^Know  all  men  by  these  presentfi  that  one  A.  G.  Hutchtaeoa. 
special  agent  of  La.  West.  R.  R.  Co,  defendant^  cited  to  answer  in 
the  suit  of  Louis  A.  Qranier  vs.  Louisiana  Western  R.  R.  Com- 
pany, No.  109  of  District  Court,  as  prfucipal,  and  C.  C.  Duson  and 
W.  W.  Duson  as  securities,  are  held  and  firmly  bound, '^  etc. 

Then,  it  is  clear  that  H.  L*  Garland  signed  the  bond  as  t±e 
attorney  at  law  of  A.  C.  Hutchinson,  special  agent  of  the  defendant 
railroad  company;  and  that  C.  C.  Duson  and  W,  W.  Duson  signed  as 
the  sureties  of  the  defendant  company. 

We  fail  to  appreciate  the  objection  ib&t  is  urged  against  the  bond. 
On  the  face  of  the  bond  it  appears  that  A.  C.  Hutchinson  was  tie 
special  agent  of  the  defendant  company^  cited  to  answer  in  thia  auitj 
and  tl^at  as  his  attorney  H.  L.  Garland  signed  the  bond.  That  sig- 
nature  fulfils  all  the  requirements  of  the  law,  in  so  far  as  the  prin- 
cipal is  concerned,  and  no  doubt  is  expressed  as  to  the  signatarea  ot 
the  securities. 

It  has  t)ften  been  held  by  this  court  that  the  signature  of  the 
appellant  is  not  necessary  to  an  appeal  bond ;  but  that  it  ie  enotigh 
that  it  is  signed  by  a  sufficient  surety.  His  obligation  to  discharge 
the  judgment  rendered  against  him  on  the  appeal,  results  from  tbe 
judgment  itself,  9  M.  34;  10  M.  74;  $  La.  324;  10  La,  410 ;  3  R.  2&4j 
6  R.  69;   12  An.  880;  14  An.  701. 

The  appeal  bond  is  perfectly  regular  in  form,  and  is  validly  and 
sufficiently  signed,  and  appellee's  motion  is  denied. 

On  the  Me  kits, 
1 

The  plaintiff  claims  $10,000  as  damages,  of  tne  defendant,  on  the 
ground  that,  while  traveling  on  one  of  the  trains  of  the  railroad 
company  as  a  passenger,  he  was  ejected  violently  therefrom  by  the 
conductor,  and  in  violation  of  its  contract  of  safecarriage.  The 
case  was  tried  by  a  jury,  who  rendered  a  verdict  in  plaintifT^s  favor 
for  $8000.  From  the  judgment  thereon  based,  the  defendant  has 
suspensively '  appealed. 
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The  facts  appertaining  to  the  ticket  on  which  the  plaintiff  claimed 
the  right  to  ride  on  defendant's  train  are  as  follows,  viz  t 

On  or  ahont  the  24th  of  Januar}^,  1889,  an  agent  of  the  railroad 
company  at  Mermentau  station,  in  the  parish  of  Acadia^  this  State, 
sold  to  one  George  V*  Bnoffer  a  1000-niUe  **coniiiiotatlon  ticket,^' 
which  entitled  the  members  of  the  firm  of  G.  V.  Snoffer  &  Co-  to 
travel  on  the  lines  of  railroad  of  the  Southern  Pacific  Company  in 
Louiflianai  upon  the  tenna  and  conditions  mentioned  on  said  ticket, 
and  especially  on  the  condition  that  they  sigiied  their  names  npon 
the  reverse  thereof  before  naing  it. 

The  ticket  is  couched  in  the  following  terms,  viz  i 
'^Sotithem   Pacific    Railroad    Company    IGOO-mile   commutation 
ticket. 

*^  For  the  exclusive  use  of  Mr.  G.  V,  Snoffer  &  Co*  (6)  Good  only 
when  stamped  on  the  back  by  the  selling  agent,  and  then  good  only 
over  the  Southern  Pacific  Company's  lines  in  Louisiana, 

(Signed)  **W,  C.  Watsok, 

**ST62*  G.  P.  andT,  A.*^ 

On  the  reverse  is  fonnd  the  stamp  of  the  selling  agent  across  tha 
face  of  the  following  agreement,  viz : 

**  This  ticket  is  good  only /or  persons  named  hereon  y  and  ivhen  pre- 
sented for  or  by  any  other  ■will  be  taken  up  and  returned  to  the 
general   ticket  ofRce,  *  •  ♦  *  ♦  * 

The  above   conditions   fully   understood  and  accepted.     Good  only 
over  Southern  Pacific  Company's  lines  iu  Louisiana. 

(Signed)  '^G.  V.  Snoffek," 

In  the  defendant's  answer  it  is  specially  averred  **  that  the  eigna- 
tures  of  the  members  of  the  alleged  firm  were  never  placed  on  said 
ticket  as  required  by  the  terms  of  the  ticket,  *  *  *  and  conee- 
qnentiy  no  members  of  the  firm  ever  became  entitled  to  travel  on 
wd  ticket."  And  the  company  further  avers  that  **  the  plaintiff 
never  was  a  member  of  the  firm  of  G.  V.  Snoffer  &  Co*,  and  there- 
fore be  never  was  entitled  to  travel  on  said  ticket,  even  If  it  bad 
been  propex^ly  signed.^*  It  further  avers  **  that  there  ne\'er  was 
such  a  firm  as  G.  V.  Snoffer  &  Co*,  and,  hence,  the  obtaining  of  such 
a  ticket  involved  a  deception  and  imposition  upon  defendanti  and 
conferred  no  right  to  transportation  upon  any  one." 
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In  this,  as  in  all  like  cases,  the  onus  of  proving  the  performance 
of  all  the  essential  conditions  of  a  eootract  of  carriage  of  a  passen- 
ger is  on  the  plaintiff;  and,  claiming  righta  of  a  passenger  under  a 
*' commutation  ticket,''  the  burden  ia  on  him  to  show  iifiirmatively 
that  all  of  the  essential  conditions  of  such  a  contract  were  fulfilled^ 
And  it  was,  more  particularly,  his  duty  to  dhow  the  existence  of  the 
firm  of  G.  V.  Snoffer  &  Co.,  and  that  he  was  a  member  of  it.  Failing 
to  discharge  either  one  of  theae  require  mente,  his  case  is  not  made 
out,  and  the  defendant  is  entitled  to  judgment. 

Now,  it  is  a  fact  admitted  by  the  plaintiff  that^  when  he  and  bis 
partner  entered  the  defendant's  train  on  the  night  of  January  25, 
1889,  it  was  commutation  ticket  No,  3752 — the  one  described  above 
— that  was  tendered  to  the  conductor,  on  hifi  calling  for  his  (plain- 
tiff's) fare  to  Morgan  City. 

Therefore,  we  are  to  determine  what  is  the  tree  meaning  and  im- 
port of  that  part  of  the  contract  on  the  reverse  of  the  ticket,  which 
declares  that  "this  ticket  isgood  only  for  persona  named  Aer*?oH,'' 
etc.  This  is  a  part  of  the  contract  entered  into  by  the  purchaaerj  and 
it  evidences  one  of  the  obligations  undertaken  by  him  in  favor  of 
the  company,  and  it  constitutes  oue  of  the  conditions  on  which  the 
ticket  was  issued.  The  only  penson  named  thereon,  as  shown  above^ 
is  G.  V.  Snoffer,  and  not  G.  V.  Snoffer  &  Co. 

In  the  circular  letter  of  instnictions  iBSued  by  the  general  passen- 
ger and  ticket  department  of  the  defendant  company,  and  addressed 
to  agents  and  conductors,  under  date  January  8,  1SS9,  prior  to  the 
sale  of  a  ticket  to  the  G.  V.  Snoffer,  we  find  the  following,  vi^: 

'*  Instructions  to  agents  and  conductors  in  Louisiana,  with  refer- 
ence to  the  sale  and  use  of  commutation  tickets,  superseding  all 
previous  instructions  in  conflict  therewith,  *  *  . 

**They  may  be  sold  to  firms,  when  each  member  conMituting  tame 
affixes  his  signature  to  the  conditions  as  stipulated  on  the  back  of  the 
ticket. 

*'It  will  be  the  duty  of  conductors  to  refuse  for  passage  any  of 
these  tickets  that  have  been  issued  mibsequent  to  date  of  this  circu- 
lar, contr  ry  to  requirements  as  herein  set  forth,  and  to  the  condi- 
tions stipulated  on  the  back  of  such  tioketa." 

(Signed)  W.  C.  Watson^ 

Gen.  Paas.  and  Ticket  Agt.*' 
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Receipt  of  copy  of  this  circtilar  was  duly  acknowledged  on  the 
10th  of  January,   1889»  by  tbe  local  agent  who  iold  the  ticket  to 

Suoffer. 

As  the  ticket  in  qncBtioo  ia  not  signed  by  each  member  of  the  al- 
leged copartnership  of  O,  V.  Snoflfer  &  Co*,  hut  by  G»  V.  Snoffer 
alone,  the  conductor's  refusal  to  receive  it  for  the  passage  of 
plaintiif  appears  to  be  justified.  In  addition^  the  local  agent  states 
as  a  witnesB,  that  the  instructions  of  the  company  were  brought  home 
to  the  purchaser  at  the  date  of  sale  of  the  ticket  to  hira. 

This,  however,  ib  denied  by  Snoffer  ae  a  witness.  But  the  fact 
remains  that  in  the  body  of  the  ticket  is  found  the  firm  name  of  G, 
W  Snoffer  &  Co,,  while  in  the  contract  on  the  reverse  is  the  name  of 
G,  V,  Snoffer  aione,  and  this  would  appear  to  confirm  the  correcfc- 
Dess  of  the  agent/'s  testimony.  Had  Snoffer  carried  into  execution 
his  own  original  idea,  he  would  have,  doubtless,  signed  the  contract 
0,  Vt  Suolfer  &  Co.  In  this  he  was  evidently  restrained  by  the 
ag^Qt;  oth.^fA^iB  tb3  latter  woiild  have  declined  to  smmp  it,  as  he 
did. 

But  conceding,  for  the  argument,  that  this  construction  of  the 
coutmet  is  doubtfuU  and  that  the  proof  does  not  make  it  clear  that 
Snoffer  was  duly  advised  of  the  company's  regulations  in  this  re- 
gard, we  feel  quite  clear  that  the  plaintiff's  case  must  fail  on  account 
of  the  msuffleiency  of  proof  to  show  the  existence  of  the  pai'tnei'ship 
of  G.  V.  Sno0er  &  Co.,  as  alleged,  and  of  which  he  was  a  member. 

Of  course  the  burden  of  pro%"ing  its  existenee  was  on  plaintiff* 

The  averment  is  that  this  partnership  was  composed  of  G.  V, 
Snoffer,  L*  A.  Granier  and  George  Cnil  orHimel*  The  only  witnesses 
introduced  on  the  part  of  the  plaintiff  in  respect  to  the  existence 
of  the  firm  were  the  alleged  members  themselves;  and  their  testi- 
mony  is  doubtful  to  say  the  most  for  it*  There  was  not  a  single  wit- 
ness from  Morgan  City,  where  its  business  domicil  was  alleged  to 
be,  w*ho  was  produced  and  stated  that  such  a  firm  existed  at  that 
time,  or  had  ever  existed,  of  that  name  or  composed  of  those  per- 
sons. No  books  of  any  kind  could  be  produced  showing  the  dealings 
or  transactions  of  the  Arm.  The  partners  did  not  appear  to  know 
what  their  respective  interests  in  the  business  were.  No  settlement 
or  division  of  profits  had  ever  been  made.  There  was  no  property 
assessed  in  the  name  of  such  Arm,  and  no  license  had  ever  been 
issued  to  such  a  firm*     If  audi  a  firm  ever  existed,  its  existence  was 
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unknown  to  the  public  officials  of  plaintiff's  own  parisb.  One  of  the 
alleged  members  of  the  company  stated,  over  his  own  signature, 
and  in  the  presence  of  witnessea,  that  G.  V.  Snoffer  was  doing  buBi- 
ness  on  his  <yum  account,  and  had  no  partners.  On  the  Ist  of  Marcb^ 
1889,  G.  V.  Snoffer  publiflhed  a  circular  letter  ** to  fish  dealers/'  in 
which  he  speaks  of  having:  located  at  Mermentau^  and  desired  to 
notify  his  patrons  and  fiah  dealers  generally,  and  signed  it — 

^*  Respectfully , 

"G.    V.    SXOFFEE." 

A  great  many  additional  facts  and  ctrcamstances  might  be  de- 
tailed to  the  same  effect ;  but  it  is  unnecessary.  The  plaintiff  has 
failed  to  make  his  proof  even  plan^ible  on  this  salient  point  of  his 
case,  and  he  is  not  entitled  to  recover.  Other  points  need  not  be 
considered.     It  would  be  the  work  of  supererogation* 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  thereon  based  be  annulled  and  set  aside ;  and  It  iB 
further  ordered  and  decreed  that  the  plaintiff's  demands  be  rejected 
at  his  cost  in  both  courts. 


No.  1S81. 
John  P.  Snellinq  et  al*  vs,   Eloi  Joffrion,  President  Poucb 

42    886.  _ 

113  545'  Jury,  et  als. 

Police  juries  haye  no  author [ty  to  crcwte  evidcDues  of  dubtj  suclj  as  prouUssuiy 
notes,  for  improvements  to  l>e  iim^le,  paynbl©  out  of  a  luture  fuuil  to  be  created » 
without  express  legislativt'  ut^tlon.  Thi^  police  jury  at  Airoyellea  pariah  pushed 
an  ordinance  to  build  two  ijrltlgea,  to  cost  f"i7,:40Ci,  umU  to  pay  for  the  Aame, 
created  a  fund  of  $2730  of  each  yvvLv,  from  th«  ten -mi  LI  tnx  of  the  parish,  to  run 
for  ten  years  from  Ist  Februiiry,  ll^i,  Promlte^orj'  note.**  vvvtv  uutJiorliteO  to  be 
issued  to  the  contractor  for  thisi  amount,  teit  In  number,  pajub];c  Ut  February 
eac  year.  A  contract  was  made  in  uceonlauctj  "with  tUlj^  ordimuice  Titb  Uid 
King  Iron  Bridge  Company,  of  Cleveland,  O. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyellee. 
BUtckman,  J, 


Cullom  <&  Cappeltor  Plaintiffs  and  Appellees: 
Police  juries  are  political  corporal  Umfi  whose  powers  HreespocEaLly  dedaed  by  the 
Legislature,  and  they  can  legally  exercise  no  other  powers  tha.a  those  dfl<fgflted 
to  them. 
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mfl  piirpoaes  forwbleli  lUey  tire  au^bor]x«cl  by  Inw  to  ereae^  dobts,  they  i&re 

mtthorUcil  to  Icjvy  and  t*oUeci  a  tua  fi>r  pnylng  amoe,  but  i^Mtbout  special  ^riiot 
of  power  (loui  (be  Legialiiturc  they  can  iieilhcr  issue  nor  piit   inelreulatlon 
lii4itriitTie!)t:Si  of  any  kituJ.    3S  An*,  p.  59,  Act,  Ko.  ao  extra  freialon  of  1877, 
K  puyer*  Uave  tUt' right  to  prevent  an   Illegal  iippropHaiN>n  of  publJc  fUnUfl. 
ifaAn, 

t  value  of  tU(?  coniriiet  enjoined  glres  Juriadfctlon.    But  3S  An.  li^T,  770. 
fl  only  whery  loontryed  judgmentif  arti  cnjolnod  thai  damagca  can  follow,    m  Au. 
110. 


E.  J.  Joffrimij  J.  A.  Lemoine  and  Thorpe  d&  Peterman  for  De- 
idants  and  Appellants: 

or«^iifn  corporation  tiavlng  no  re^iident  agent  In  Che  ^tate  attthorlzed  to  rucoivo 
*crvk-e  of  process,  can  not  lie  cited  through  a  curator  ad  hftvp  In  a  person iil 
uHloo  where  no  property  In  tUe  state  tn-looglnt?  to  the  corporation  id  brought 
niQdcr  the  control  of  the  court  and  subjected  to  its  disip'OMitiou  by  j>rr.ice^ 
udapicd  to  that  pu  rpose*    as  An .  n^o. 

ourt  will  not  udjiHlicnte  directly  upon  a  person's  rights  without  huvlug  hirn 
either  actually  or  eoni^tructlvely  before  il*  and  therein  re  all  who  iire  oiateiinUy 
Interested,  cither  legally  or  benertclalJy,  lo  the  gnbjeet  matter  of  ii  suit  ntusl  be 
made  parties  Uy  It.    r»&,  n.  2^1 ;  ;^S  An.  ^i^  \  HI  tf.  IT,  II.  422. 

jeri'rt  police  Jury  hinds  iti^^elf  by  ordinnuce  to  set  npart  frooi  the  ordinary  r«v< 
i^uue^  of  the  parish  an  appropWabion  auQiclcnt  to  cover  the  provlmions  of  a 
eofttract  made  with  a  bridge  company  for  the  buildtnf^  of  bridges^  uod  the  obU- 
ipttion  of  the  parie^h  for  fnlure  di^bur«cuienCs  in  favor  of  the  com  pa  ay  Jis  eoo- 
d (Honed  upon  tite  peitrjnnftnce  by  the  latter  of  ita  part  of  the  contract,  uo  debt 
l»  tliercby  created  within  the  mean  lug  of  See.  '1H%  lie  vised  ?tatiite».  Kew 
Orleans  OaBllgUt  Company  vi.  The  City  of  New  Urleana,  nut  yet  reportod,  TS, 
E.  U. 

ubstMntial  compliance  with  Act  of  VWi'  (See*  IWfT  ^eay's  Be  v.  ^tate^J,^  empower  I  ujjt 
police  juries  to  let  out  contracts  for  tnaltlni^  bridfCCH,  provided  **  the  atnonat  of 
thf  contract  shall  not  eicued  the  amount  of  tajces  levied  for  that  purpot*e/'  in 
ahown  when  it  appears  that  a  sum  Bufiicieut  to  meet  the  contract  1b  appropriated 
from  the  amount  (if  ta^ea  U-vied  for  general  purposes. 

t  municipal  u«tbontIes  liaviog  ennsttitatioaal  power  to  levy  a  tux  not  eneeed- 
ing  ten  mills  on  the  dollar,  the  appropriation  ijy  them,  far  legal  municipal 
purpoaes^t  of  the  whole  or  any  portion  of  the  funds  derived  from  taxation 
within  that  Ihnit,  ia  the  exercise  of  a  legldtallTe  diacretton  that  i^^notauh 
Jcet  to  Judicial  rev  lit  Ion  or  control. 

Injunction  lasoed  at  the  Enstance  of  resident  tax  payers  agiiinit  municipal  cor- 
po rations^  will  not  be  sustained  when  the  proof  ahowa  that  the  threatened  acts 
nf  the  corporation  will  not  iacrease  the  plaintiffs'  burden  of  tiixatlon  or  work 
them  any  other  etiuivalent  injury*  3  An.  1U7;  lOl  U.  ?>.,  S:J1 ;  Dillon  Muot  Corp., 
Sec.  922, 

Ers  lifid  bonda  IsBued  by  municipal  aatborltle«t  althonji^h  negotiable  in  form  and 
in  ttie  liandH  of  Innocent  third  per^ions,  arc  not  subject  to  the  rules  of  comioer' 
eiAl  law,  and  form  no  valid  debt  of  the  municipality,  unless  thu  holder  can 
pro  Tc  thai  they  were  issued  fn  accordance  with  law;  and  he  is  held  to  a  full 
Imotrledge  of  tbe  conetltutlonal  provlalona  and  statutory  restrict  I  on  a  bearing 
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upon  the  authority  which  issued  them.     33  An.  34;  26  ^n. ;  23  An.  232, 251;  24 

An.  457. 
Although  the  mode  of  payment  of  a  contract  executed  by  a  municipal  corponition 
may  be  unauthorized  and  ultra  rires^  yet  the  contract  itself  is  not  Toid  on  that 
account.    6  S.  K..  689. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  This  suit  was  brought  by  seven  resident  tax  payers 
of  the  parish  of  Avoyelles  for  themselves  and  others  similarly  situ- 
ated, for  the  annulment  of  the  ordinance  and  contract  made  there- 
under between  the  president  of  the  police  jury  of  said  parish  and  the 
King  Iron  Bridge  Manufacturing  Company,  of  Cleveland,  Ohio. 

The  tax  payers  aver  that  they  have  an  interest  to  an  amount  of 
over  12000  in  the  annulment  of  the  contract.  This  is  sufficient  to 
g^ive  jurisdiction. 

The  bridge  company  was  made  a  party  defendant  through  the  ap- 
pointment of  a  curator  ad  hoc,  upon  whom  service  of  citation  was 
made. 

The  defendant  company  pleaded  an  exception  that,  being  a  for- 
eign corporation,  having  no  resident  agent  in  this  State  authorized 
to  receive  service  of  process,  it  can  not  be  cited  through  a  curator 
ad  hoc  in  a  personal  action  where  no  property  in  the  State  belonging 
to  the  corporation  is  brought  under  the  control  of  the  court  and  sub- 
jected to  its  disposition  by  process  adapted  to  this  purpose. 

There  can  be  no  question  or  doubt  as  to  the  legal  proposition  an- 
nounced in  the  exception.     Hackness  vs.  Hyde,  99  U.  S.  478. 

There  is  no  effort  made  in  this  suit  to  obtain  a  judgment  against 
the  defendants.  They  have  a  property  interest  in  the  contract, 
which  is  under  the  control  of  the  court,  and  which  is  sufficient  to 
authorize  the  substituted  service. 

Independent,  however,  of  this,  the  suit  has  for  its  object  the  annul- 
ment of  an  ordinance  of  the  police  jury  authorizing  a  contract  to  be 
executed  in  the  parish  of  Avoyelles. 

This  police  legislation  is  subject  to  review  in  a  proper  proceed- 
ing by  the  tax  payer.  It  is  not  an  executed  contract  under  which 
rights  have  been  acquired.  It  is  to  prevent  the  execution  of  an  ille- 
gal contract.  It  is  really  not  necessary  for  the  bridge  company  to  be 
made  a  party,  to  determine  whether  or  not  the  police  jury  has  ex- 
ceeded its  powers  and  authorized  an  unlawful  contract.  If  illegal, 
the  bridge  company  can  acquire  no  rights  under  the  ordinance,  and 
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it  can  isuffer  no  iojary  in  the  preYention  of  the  entering  into  the 

making  of  an  Ulegal  and  unlawful  contract* 

The  ordinance  authorizes  the  president  of  the  police  jury  to  con- 
tract with  the  bridge  company  for  the  putting  up  of  several  bridges 
m  the  pariBh  at  a  cost  of  127,300,  to  be  divided  in  ten  equal  instal- 
ments of  12730  each,  with  7  per  cent*  interest  from  date,  to  be 
evidenced  by  promissory  notes,  payable  to  the  order  of  said  bridge 
company,  maturing  respectively  on  the  Ist  day  of  February  of  the 
yeara  1890  to  1899,  inclusive. 

The  contract  made  by  the  president  of  the  police  jury  with  the 
bridge  company  was  in  accordance  with  said  ordinance ;  the  notes 
were  to  be  issued  on  the  completion  of  the  bridges  when  accepted, 
on  the  1st  of  January,  189Q« 

Tlie  police  juries  have  the  undoubted  authority  to  conetruct 
bridges,  repair  ti>e  same,  and  to  open  roads  and  to  keep  the  same  in 
order-  But  they  have  no  power  to  contract  an  indebtedness  for  this 
purpose  in  advance,  and  to  issue  promissory  notes  or  warrants  to 
cover  funds,  which  may  be  set  aside  for  this  purpose  in  future  taxa-* 
tion  without  express  aathority  from  the  supreme  political  power  of 
the  State. 

The  fund  must  be  actually  in  the  parish  treasury  before  any 
warrant  can  issue  against  it.     Sees.  1  and  5^  Act  30  of  1877« 

We  do  not  mean  to  say  that  police  juries  can  not  contract  for  im- 
provements which  they  are  authorized  to  make,  to  be  paid  out  of  the 
taxes  which  they  are  authorized  to  levy  for  parochial  expenses^  and 
which  are  set  apart  for  this  special  improvement,  hut  they  can  not 
issue  any  promissory  note,  draft  or  warrant  in  advance  to  cover  this 
amount  which  may  go  into  the  treasury.  It  must  be  there  before 
the  warrant  issues,  unless  by  legislative  authority  they  are  author* 
ized  to  issue  the  same  in  advance.  Sterling  vs.  Parish  of  West 
Feliciana,  26  An*  o9. 

We  are  referred  to  the  case  of  N*  O,  Gas  Light  Co.  vs.  City  of  New 
Orleans,  41  An.  91. 

The  contract  to  light  the  city  was  made  under  legislative  authoritj 
granted  in  Section  7  of  the  city^s  ch alter. 

In  this  case  this  court  said  in  relation  to  the  contract;  **  We  know 
of  no  other  mode^  and  we  have  been  referred  to  none.  It  is  uaelesa 
to  refer  to,  or  to  analyze  the  purpose  of  distinguishing  the  difference 
existing  in  the  decisions  quoted  by  plaintifFs^  counsel  on  the  points 
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of  the  case.     They  refer  to  bonds,  notes  and  other  obligatioas,  evi- 
dences of   indebtedness,    not  part,  but  clearly   ontside^  of  anDtml 
^  espendltnres  of  city  revenues  for  necessary  cost  of  municipal  gov- 

*  emment.     They  can  have  no  possible  application  to  a  case  involving 

I'  a  contract  for  lighting  a  city  and  the  mode  for  paying  for  the  same*" 

(There  was  ample  power  in  the  city  under  its  charter  to  make  the 
contract.  We  have  been  referred  to  no  law  which  authorizes  the 
pariah  of  Avoyelles  to  make  the  assailed  contract.  Hence  the  case 
is  not  applicable  to  the  present  controversy. 

The  police  jury  of  Avoyelles  haa  ui^doubtedly  the  power  to  contract 
for  the  building  of  a  bridge,  aud  so  long  aa  the  police  jury  confines 
itself  within  its  powers^  courts  will  not  interfere  with  its  discretion 
BO  as  to  dictate  which  particular  contract  should  or  should  uoi  be 
made.  Gas  Light  Company  vs.  New  Orleans,  41  An*,  not  yet  re- 
ported; Conery  vs.  Water  Works  Co.,  41  An.  910* 

In  the  instant  case  there  is  no  attempt  made  by  the  seven  tax 
payers  to  interfere  w^ith  the  discretion  of  the  police  jury  in  the  exer- 
cise  of  the  powers,  vested  in  it  by  legislative  grants  aa  to  bridgs 
building.  The  object  and  purpose  of  the  suit  is  to  prevent  the  Is- 
suing  of  evidences  of  indebtedness  against  a  fund  not  yet  in  the 
parish  treasury.  This  is  prohibited  by  express  legislative  authority* 
23  An.  232;  2G  An,  59;  Act  No.  30  of  1877,  Sec.  5, 

Judgment  affirmed. 


No.  1385, 

A.   0.  1N3WNSBND  VS.   T,   S*   FONTENOT,    SHKRIFF,   ET  AL8. 

The  folJowing^  stuti^tiieQt  Ju  a  J ntl foment  wUl  operate  »  Hay  of  eieeutJon- 
"  The  aUorDcy  of  plikiutlH  Jn  this  suit  dcelan^s  he  ha«  been  Inetrupte  1 
noc  to  EolEu  or  Still  tuald  property  before  thcii  gdcI  of  the  jear.''  Vn^n 
ujiiJ  uiicertnfn  lUlegatlons  of  tlanijdf^ea*  lAithout  specLficnt^oD  or  tletniJ,  <1^ 
not  autJioriRe  proof.  A  seizing  t^ realtor  will  Dot  be  mulctetl  In  eieoiplaiy 
damages  except  on  proof  of  mulleet  J n tent  to  wron^,  or  Injary  antl  eotirt 
wnnt  of  probable  rayse.  Parol  lestlmoBy  can  not  be  r(^ceiYed  to  Tur>*,  eon- 
tradift  or  explain  a  Judgment,  Attorney's  tvi*&  nre  allo^^ed  afi  ilaiiin^Cfi  vhtra 
trie  injanotlon  i^  dUaolvedpROt  wben  it  Is  m a fnttt In  chI,  particularly  in  tboah^ 
HGDce  of  iJiaJice  and  probable  cause. 
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PPEAL  from  the  Thirtaenth  Diati*iet  Court,  Parish  of  St.  Landry, 


Henry  L.  GaHand  and  E»HleUe  d^  i>t(pi'^  for  Plaintiffs  and  Appellees: 

utlguient  is  to  he  tnU'rpr€t(*d  aecoMUiK  ^(^  tlic  nutuiul  nrifl  k^gbl  ttnporCia  of  the 
t*?njis.    12  An.  I5rt. 

i**re  rh(?  tt-rmw  t-sprusB  nr  Iwiply  n  sUy  of  ext^t-utiou,  the  c.*rvd Kor  cian  not  dTsre- 
gnrfl  tU«iii  liriil  Ij^ssuc  uxcoution. 

iretnsitiirc  irxi^t^utiou  hiiiJ  ^eii&nr&  nt  bl»  property  entitle  Iht^  debtor  to  datuHRCs. 
friider  by  aUetendiJint  1^  uii  itckiiuwludgii>etit  of  bis  inilebtednt'Eis, 
lebtor  can  not  b*y  r«ik*us<.*ij   by  the  tentltir  of  tht  piirtdmsc  prk-e*  witb  Jtitere*it» 
when?  a  litrifloita  chiiiu  lift*  l>*M?t!  bfvugbt  iit  a  Judbvial  Hale.    6  Ati.  I<i4, 


fkenneti  Bailtio  for  Defendants  and  Appellant  a : 

A  irtny  of  excL-iitioii  l»  Id  i^ff^^t't  a  oontruct*  r^^iuirlntf  fonatjntof  both  iiurtteei, 

C'<jiiEr4ifts,  in  esiflps  of  douht^  rtft^eivo  interprettitloti  fram  the  (.'on^tnictjon  put 

tipoii  theiu  by  Iht'  piirlJes.    C  C.  l!>5e. 

liiciliittd  wonis  m'  phrtu^es  in  a  judgint'iit  will  not  Eiontrol  ltd  di?cretiil  force 

U  L,  Mfi;  6  R*  20*^;  10  An.  ^L 

*  *    *    It  un  fixfecutlon  IsauL-a  pronnihirwly,  the  piirty  hijurod  vna  not  ilt'mund 

lo  huye  iin  lu^nnetlori  rc^i^truitiSng  it  porpi^tuatfjHl^  if  hi;^  iiilve^ri^iiry  hu£]  i^  rli^ht  tu 

ubtain  Atiocher  execution  iia  mooii  ah  Ilui  Utjimetfon  &gAiunt  the  fonneir  is  pHT- 

petmitud.    AILthut  he  t^unyt'xpuct  *»  to  be  rellevtjtl  from  the  pMyiiicnt  of  c?ogiu 

ftiid  dsiuiah^»*ti,  us  ht'  biin  Imd  tbe  beoeflt  of  nil  thf  deluy  ho  wwj*  entitltfil  lo.    ti 

K-i:, 

rit^  inlfinetiun  waH  ilisnaoLYod,  utthoni^h  thv  purty  vvbo  bud  obtuEni^d  tt  VfAs^ 

pufh»p$^  i;niitlLHt  to  hjivti  It  ^utitidtit^dt  bfC^iHC  we  wure  of  CFpJnton  thi+  remedy 

wm  war^^  thiin  the  evil,  ns  a  new  »el^iirf  tnnst  hHTe  lieen  Emtnedfrttolv  issmsd. 

tut  thm  purports,  tind  kir  tblst  purpose  aloue,  the  injuneiiona  w«9  nat  niiaiainad . 

Wc  h;ive  often  refn*<ed  to  i|i»flol¥e  iiijunctions  when  we  thought  the  party  wwa 

immediately  enlJtli;d  to  h  new  one,  on  the  dti*sohitlon  of  the  former,  and  in 

(irder  to  avoid  experiNe^  deluy  and  trouble. 

Is  Ibe  present  eixj^e  the  injnnetion  was  dJ9M)lTed,  although  it  wud  properly  ob^ 

talned^    In  sueh  eu^ei!!  the  parts"  5*bould  not  be  muk'ted  in  danm^eti,  beciinse  the 

dtasohkloD  takers  plaee  for  the  aole  purpose  of  avoldinifir  iinnccejisjiary  eosls  and 

delay  In  brlii|k^in*f  tJ»i^  «u[t  to  a  eoncluHion,  and  thlu  party  benefited  thereby, 

oau  not  expeet  ua  to  give  damaged ^  for  If  we  were  compelled  to  do  ao,  we  would 

«ej5tatn  the  [uj^' net  ion,  and  reijuire  Ijiuj  t^  begia  anew.    15  U  tBT. 

Courts  adJwdU'ate  rigbta  np  to  the  day  of  trial,    5  L.  rm. 

rnleMeovered  by  amendtiietit  Meaaonably  made,  no  dauiages  ocourrlni^  After  ft 

writ  of  injanetJ^oii  in  aiied  (iiLit  are  udmlgalhte.    iii  Aii>  405,  ^i. 

4  ftcixing  creditor  will  not  be    mulcted  in  exeiuplury  <lunmge!*  exeept  oii  proof 

of  imrUee,  Intent  to  wrong  or  Injure^  and   entire  w^aut  of  probable  eauae.    sa 

Aa,  371 

In  all  other  eiii*e«»  only  aethal  (ktmagva  are  allowable.    Authorltiee. 

tkHH]  faltb  lis  aiway!!!  prtiiiuinud. 

rijilntllf»  In  ii|unetkih  ean  not  tax  hia  advursflry  with  counael  fees  as  an  ele- 

meat  of  dainaireEi.     lien,,  p,  677 ^  Ko^  S* 

i/aaea  sound  lug  in  d  am  ages  must  be  tried  before  ft  jury,    C.  P.  Bin. 
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13.  A  father  can  not  recover  by  &tilt  In  tilu  ovm  tukum  rtniJ  for  hl»  own  nccourit  for 
u'orry  of  mind,  trouble,  vexat  j<m  :md  Htitiuyiinee  to  lila  motber,  iniijor  utid  tumor 
children  and  sister. 

14.  In  damage  suits  plaintiff  should  umkL-  hi$  camL^  clcjir  iiDd  tr^i.'  from  doulii. 
What  he  leaves  doubtful  caii  uot  btj  corrttted  by  ttie  court, 

15.  Vague  and  uncertain  allegtitions  of  daniagiii  wLthout  uny  apeettlcitttoD  ordel«Ll 
do  not  authorize  proof.  Hen.  IHj^,.  p.  1144,  No.  1,  and  cases  cited;  IIcd.  Dig.,  p. 
115.*),  No.  5.  and  cases  cited. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     This  is  a  suit  to  restrain  the  execution  of  a  judg* 

fment  of  the  District  Court  of  the  paHsh  of  St,  Landry  in  a  suit  enti- 
tled J.  U.  Payne  &  Co.  vs.  A.  C,  Townsend. 

The  ground  for  the  injunction  is  that  the  execution  was  priema- 
turely  issued,  as  the  judgment  creditors  had  granted  a  stay  of 
execution  until  the  1st  day  of  January,  1S90*  Damages  for  theillefaJ 
seizure  are  claimed  to  the  aniount  of  ^9000  against  the  jodgment 
creditors,  and  the  Sheriff  hi  uoUdo,  divided  aa  follows: 

'Tor  actual  damages  sustained  by  your  petitioner  by  the  wrongful 
seizure  in  the  sum  of  $6000. 
J  '*  For  vexation  of  mind,  trouble  and  annoyance   to   hira&elf  and 

family,  and  time  lost  by  him,  in  the  sum  of  ?2000. 

**For  punitory  and  exemplary  damaeres  m  the  sum  of  IIOCM).    For 
t  attorney's  fees  in  the  sum  of  ^1000." 

r  The  defendants  pleaded   a  general  denial,   and  epecially  denied 

that  there  was  any  stay  of  execution  granted  as  alleged  Id  plaintiff's 
petition,  and  that  the  statement  in  the  judgment  that  no  eiecutioD 

I  would  issue  until  the  end  of  the  year  was  inserted  merely  ex  gratia^ 

and  formed  no  part  of  the  evidence  on  which  the  court  acted  in 
rendering  the  judgment.  Tbey  prayed  for  damages,  but  have  aban- 
doned the  demand  in  this  court. 

The  judge  rejected  the  tiemand  of  plaintiff  for  actual  damans,  as 
the  allegations  in  the  petition  ^vere  too  vague  and  indefiDite  to  ad- 
mit of  proof,  and  allowed  plaintiff  for  exemplary  and  punitorj*  dam- 
ages $500,  and  perpetuated  the  injunction.  The  defendants  have  ap^ 
pealed. 

Henry  M.  Payne  sold  to  A.  C,  Townsend  the  undivided  half  of  the 
Anchorage  plantation,  part  cash  and  the  balance  on  terms  of  credit, 
^     •  for  which  notes  were  executed  by  Townsend  and  the  usual  mortgage 

m  and  vendor's  privilege  retained  on  the  plantation,  to  secure  the  de- 

ferred  payments. 
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Tie  last  two  of  the  notes  were  acquired  by  Jacob  U.  Payne  &  Co,, 
\  they  brought  suit  againfifc  Townseiid  on  the  ftrtJi  maturity  of  the 
68  to  enforce  payment,  with  recognition  of  the  mortgage  and  v^n^ 
■*B  priYilege.  The  defendant  Townsend  mad©  no  appearance  in 
i  suit.  When  the  default  waa  made  final  and  judgment  rendered, 
re  was  itiserted  and  incorporated  in  the  jadgment  the  following 
tement: 

^  The  attorney  of  plaintifF  in  this  suit  declares  that  he  hm  been 
true  ted  not  to  seize  or  aell  said  property  before  the  end  of  the 
ir." 

rht*  defendants  contend  that  this  statement  did  not  operate  a  stay 
execution,  that  it  was  inserted  ca-  gratia ^  and,  as  incorporated  In 
'  judgment t  is  meaningless. 

)n  this  point  the  defendants  offered  in  evidence  the  testimony  of 
P.  Payne,  Thomas  H*  Lewis  and  R.  W*  Foster,  to  explain  the  In- 
tioa  of  said  statement  in  the  judgment.  It  was  properly  excluded 
the  District  Judge,  as  no  parol  testimony  can  he  received  to  vary^ 
itradictj  explain  or  interpret  a  judgment.  The  defendants^  coun- 
,  however,  states  that  such  was  not  the  intention  of  introducing  the 
ideace,  and  its  effects  would  not  be  tQ  contradict  or  vary  said  judg- 
int,  but  to  ahow  that  the  defendants  were  not  controlled  by  any 
idictive  or  malicious  motives  in  execnting  the  judgment.  But  in 
s  we  think  he  was  mistaken,  and  the  District  Judge  viewed  the 
&cts  of  the  rejected  testimony  in  its  proper  bearing, 
t  Is  immaterial  in  consideration  of  this  question  how  the  state ^ 
hi  got  in  the  judgment.  It  was  prepared  and  w^ritten  by  plaintiffs* 
insel,  and  must  have  been  placed  there  by  plaintiffs^  inatmetians. 
if  eufflcient  to  show  that  it  was  there,  and  that  it  formed  a  part  of 
t  judgment,  as  binding  and  authoritative  as  aQ3'  other  recital  in  it. 
The  plaintiffs  in  the  judgment  had  no  right  to  issue  execution  on 
'  judgment  before  the  time  for  the  stay  of  execution  had  expired. 
?  defendant  had  a  right  to  expect  that  the  seizure  of  the  plan  ta- 
il would  be  deferred, 

^he  only  question  that  remains  to  be  determined  is  as  to  the 
ount  of  damages  to  be  awarded  plaintiff  In  injunction* 
'be  plantation  was  seized  and  sold  on  the  last  note  on  December 
1889.  The  plaintiff  in  injunction  had  but  a  short  time  in  any 
int  to  remain  on  the  place,  as  he  waa  totally  unprepared  to  meet 
payments  on  the  plantation. 
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The  recital  of  the  stay  of  execution  in  the  judgment  inured  to  tbe 
benefit  of  the  judgment  debtor.  There  is  no  evidence  in  the  recoirf 
that  it  was  the  result  of  any  concesBion  on  the  part  of  the  jadgmeot 
^  debtor.     From  the  peculiar  wording  of  the  language  in  tfae  aent-eacee 

^  granting  the  etay^  it  is  evident  that  it  was  an  indulgence  on  the  part 

of  the  judgment  creditor,  which  they  undoubtedly  believed  thej 
could  withdraw.  This  view  must  also  have  been  entertained  by  the 
court  official  who  issued  the  /.  fa.^  or  he  would  not  have  issued  it  in 
the  face  of  a  positive  decide  granting  a  stay  of  execution. 

From  the  circnmstances  of  the  eaeej  the  fact  of  the  issuing  of  the 
execution  by  the  clerk,  and  the  failure  of  the  judgment  creditere  to 
seize  the  horses,  mules  and  agricultural  implements  mentioned  in  the 
act  of  mortgage,  we  are  of  the  opinion  that  there  was  not  a  wanton 
disregard  of  the  rights  of  the  judgment  debtor. 

There  ia  in  the  record  no  proof  of  malice,  wilful  intent  to  injure  or 
an  absence  of  probable  cause. 

We  do  not  think  thut  the  defendant  is  entitled  to  exemplan*  *ii^ 
punitory  damages.  The  allegations  in  the  petition  for  actual  dam- 
ages are  too  uncertain  and  inadequate  to  admit  of  proof. 

The  plaintiff  in  injunction  is  entitled  to  all  necesaarj^  expenses  for 
maintaining  his  possession  of  the  place  up  to  the  time  of  its  seizure 
and  Bale,  when  it  passed  from  his  possession  and  control.  Thead 
^  comprise  the  court  costs  and  attorney's  fees. 

The  demand  for  attorney  fees  can  not  be  allowed.  Such  fees  are 
allowed  as  damages  when  the  injunction  is  dissolved;  never  when 
It  is  maintained ;  particularly  in  the  absence  of  malice  and  probable 
cause.  Dyke  vs.  Dyer,  14  An.  701;  lb.,  738;  17  L.  263;  4  An.  3<»4; 
12  An.  239;  20  An.  571;  28  An.  729, 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  the  allowance  for  damages- 
and,  as  thus  amended,  it  be  affirmed. 


I 


ir^|i  Kg.  1379. 

fns  loTtJ 

118  J07I  SrcCESSlON   OF  SYLVKSTEE  ROMEttO. 


Tbe  UiscrctJon  of  nPlstrict  Judge  txerci3e<l  In  ihv  appomttuont  ol  a  #itrnp*aion 
ft  dm  infiltrator,  ua  a  rult%  wit]  nnt  hti  lightly  fiiterffred  with,  pnrticularly  wliere 
It  appe^n^  that  Ihert;  are  TuJnora  coIJce^ll(^d ;  Ihat  the  heirs  ot  ny^  are  Irom  dif- 
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rctrent  Rtjirrlages ;  lUai  iber«  fire  debts  due  hf  ftnd  to  the  stic(ses«loa ;  that  ihu 
Ueirs  of  ajr*^  atii]  the  widow  dci  wtit  ttgrce,  rikI  that  there  tixluts  property 
whIeU  must  be  unites  tb*?  oojjirol  of  one  peraou  for  Its*  prescrvatioiit  and 
uutus,  tlio  imyiuetit  of  wbleh  miiy  huTtj  to  be  Jurlleiully  enfartiHL  lu  ^ueb  a 
tnisv  thtr  ppfferepct?  ^boum  be  given  to  thti  heir  or  age  preseni,  over  tUe  witlow, 
iilthoii^b  mhe  may  be  eiit[tled  to  the  tisurruct  of  thti  shii.re  of  the  lic^M^^i^ecl 
tii  tlieeommurUCii^  iind  be  tlie  tutrix  of  the  uiinor  hefrs,  th«  tstae  of  her  iimr- 
&}^t*  w  J(li  IUk  dectniaefL 

I  PPEAL  from  the  Twenty -first  District  Courts  Parish  of  Iberia. 
"1    Mouion,  J, 


L*  O.  Hacker  for  Plaintiff  and  Appellee: 

Wbere  it  uppeurs  that  there  are  debt*,  and  some  of  thtj  htifrs  are  udnors  and 
^ome  of  uge,  u  sueceasioa  ^boold  he  provided  With  nn  ttdTOintatrfttor.  2  An. 
4]i;  4  An.  i^l ;  It)  An.  5^U',  6  L.  212. 

.1  tutor  may  udminjster  a  BUeemsslon  full  big  to  hts  wnrd^T  v  hen  there  are  iio 
debtd  iind  all  tht^  bt'lrs  iiru  of  a^ga  and  pruaent*or  wbcn  there  ilfc^  debtsi}  iind  the 
thv  (ir«ilitor^  di^rrutniJ  It,  ym  admintatrmlor  simald  ho  tipportiled^  Q.  C.S^»,  337; 
12  a.  41 ;  6  L.  2*^. 

Aet*25  of  Miircbf  31444,  (flying  the  us^rruut  to  tbe  »urvlY[tig  spouse  i9  not  fncun- 
4latent  with  the  law  reqnlrbig  the  ^ppoEntujentoC  i^duiin  1;  at  rut  o  rat;  itndthe  hen- 
cflciary  ht*ir  of  a^ce  unij  rJaJrn  the  preference,    o  An.  'it. 

Ittiole^  M3^and3^Tt  C,  t',,  providbifS  for  tbts  adniliilstrattoti  hy  the  tutor  of  the 
minor^ft  estnte,  refers  to  j^uceessluns  where  all  bfiirsart'  minors^  bnt  It  doua  not 
give  tbe  tutor  tbe  ri^bt  of  mlimluitftrtttfou  over  un  e^tnte  where  iiio^t  of  tbo 
heirs  ar€  of  wjje  and  derniimd  un  iidinrnUtrfttor.    It  11.  i'v7. 

Tbe  law  wiik'h  IneapatUtJitcMj  a  minor  eapucitate*  hi»  tutor  in  proporth*nj  and 
he  eaii  Pot  exercise  a  greater  uutborUy  iban  his  w^rd  eoulU.  if  be  were  of  a^e. 


Renoudei^  Foster  dt  Brommard: 

White  the  benefleipjy  beir  is  preferred  tt»  the  adrntniatrator  of  njx  estaie*  yet 
bla  sippotntmentt  Wkti  all  otberef^  depends  on  w  het  lie  r  from  the  faet»,  el  renin  • 
fttanee^  and  oondltionAof  an  estate  an  ndnihilBtratEoti  is  neeee'ia.ry. 
Wlnen  im  estate  ones  no  debt'*,  or  triTbil  unea,  wivieh  the  partle«  interested  are 
wttlln^  iind  ready  tnpiij%tbe  tippnlntmetit  of  an  admin  Istrntor  ia  (intjf*ee&enry, 
3e«.  *ji9  Ad.  5?i,  Bnrns  vs*.  Van  >l!Mn;  -^  An.  7u2.  8neee^t«(on  of  WeleUi  aa  An. 

Wbefi  the  |iiet#  and  elrciuuistancea.  in  the  record  ^how  th^it  the  estate  owes  no 
del>t9  and  Ihtit  all  the  property  thereof  Is  eually  anseeptihle  of  a  partition* 
wbieh  u,U  interested  desire,  the  applleiitlon  for  tbe  admin istration  of  the  eata.te 
will  herejncted;  in  atieh  ea^en  tbe  law  points  to  the  netlon  of  [nirtttion  ad  the 
properand  ebeaper  remedy.  See  tsatne  uuthorUieu  as*  tibove;  ul4»o  a  An.  603. 
The  dlfleretion  rested  Inthejnd^c  to  ni>polnt  whether  tliere  be  dehta  ornot,  is 
governed  by  the  facts  cUeitcd  before  him;  in  each  case  be  must  deeJdefrom 
th**  fitcttt  ahown  Uhn  whether  he  ean  or  ought  to  np point.  TC  there  are  no  fneu 
why  hedhotild  appoint^  and  many  elreutnstuuees  wby  he  should  not,  tJien  be 
lias  no  dtaeretkm,  URd  must  rejuet  the  iippUeutlon.  See  3  An,  50'i,  Sueet>fl«^ion 
of  Story, 


i'',  I 
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^uecett8[oti  of  Romero, 


5.  An  adminUtrutOi'  li»s  no  right  or  powt>r  to  purtrtloa  propei^  of  ui:  t>«tate;  bU 
8ole  duty  la  to  pay  tin;  ilcbts  and  tliun  turn  over  the  reaidm-  of  tJie  property  to 
those  entitled  to  it.    J^ee  Mnnnjnj^'s  I'Tin/portod  rases,  p.  21G;  Haoy  vs.  Hnej. 

6.  From  spollatloo,  usclcflsi  uxpeoi^e  and  fiiiitruvuKftnt outlaw's  In  IftJgatton,  wiihoflt 
cause  or  ncccHslty » the  law  proee«ta  the  property  o£  a  snccenalon. 


The  opinion  of  the  court  was  delivered  by 

BERMUDEZf  C.  J.  This  is  a  contest  for  the  admimstration  of  the 
Buccession  of  the  deceased. 

From  a  jadginent  appointing  one  of  his  sons,  by  a  first  marriage, 
his  widow,  opponent,  appeals. 

Sylvester  Romero  married  three  times.  He  leaves  eleven  childreiii 
four  from  the  first  marriage ^  one  by  the  second  and  six  by  the  third, 
two  of  the  latter  being  minors,  represented  by  their  mother  and 
tutrix,  his  tbiitl  wife,  who  survived  him. 

The  applieation  for  the  administration  was  made  by  Cleveland 
Romero ;  but  opposed  by  the  widow  on  two  grounds* 

1.  That  there  are  no  debts,  or,  if  any,  that  the  same  are  insignifl- 
cant;  that  8he  is  willing  and  prepared  to  pay  the  same,  and  tbac 
consequently  it  is  unnecessary  to  entail  on  the  succeseion  the  coite, 
charges  and  burden  of  an  administration, 

2.  That  all  the  property  left  by  the  deceased  being  community, 
she,  as  survivor  and  tutrix,  la  entitled  to  retain  possession  of  the 
same,  at  least  an  usufructuary. 

Eventually  she  claims  a  preference  over  the  applicant. 

It  sufficiently  appears  that  there  exist  claims  against  the  estate,  flit 
well  by  some  of  the  children  of  the  first  marriage  as  by  other  parties, 
for  an  amount  which  it  is  not  easy  presently  to  specify,  but  whkh 
seemingly  exceed  $1500;  that  there  are  debts  due  the  deceajsed, 
represented  by  mortgage  notes  for  more  than  |2500,  which  are  part 
of  the  proceeds  of  property  sold  which  composed  tbe  community  ex- 
isting during  the  first  marriage. 

It  is  also  claimed  that  the  property  which  the  opponent  asserts  to 
belong  to  the  community  between  her  and  the  dec  eased  ^  does  not 
belong  to  that,  but  to  the  two  previous  communities. 

It  also  appears  that  the  deceased  has  claims  bo  the  posseaslon  o! 
certain  property  acquired  by  him  at  tax  sales,  which  is  still  subject 
to  redemption. 

The  inventory  shows  assets,  movable  and  immovable,  appraised  at 
over  $16,000. 


^'        I'i'     I' 
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The  readiness  and  ability  of  the  widow  to  pay  has  not  been  proved. 
rhe  reverse  has  been  established. 

It  is  evident  that  it  is  necessary  that  some  fit  person  be  appointed 
0  represent  the  Bue cession,  widow  and  heirs,  not  only  to  take  pos- 
ieesion  and  keep  the  movable  property  and  the  notes,  but  also  to 
kssist  and  vindicate  its  rights  for  the  collection  of  the  notes,  and  the 
■ecovery  of  property  purchased  as  stated* 

The  heirs  and  the  widow  do  not  agree  among  themeelves,  and 
ihere  are  two  minors  who  are  beneficiary  heirs, 

The  succession  is  not  preaently  in  such  a  condition  that  the  heirs 
!an  be  put  in  possession  and  proceed  to  a  judicial  partition  of  ite 

wsetSj  whether  Lo  kind  or  otherwise. 

Whatever  the  lights  of  the  ^idow  be,  as  neufructuary  and  as  tutrix, 
hey  can  not  be  asserted  to  prevent  a  liquidation  of  the  succession 
^hich,  on  the  contrary,  is  required  first  to  take  place  before  she  can 
)e  put  in  possession  In  either  or  both  capacities* 

She  is  not  entitled  to  the  preference  claimed* 

The  law  distinctly  provides  that,  in  the  choice  of  an  administrator^ 
he  preference  shall  be  given  to  the  beneficiary  heir  of  age^  and 
>re&ent  in  the  State,  over  any  person,     R.  C.  C*  1042  and  1121, 

This  view  of  the  matter  is  justified  by  preeedents.  14  An.  641;  7 
l.  24;  e  La,  212;  12  An.  610;  6  An.  27;  36  An,  127;  Snecession  M. 
\  Gaines,  42  An. ,  recently  decided. 

We  think  that  the  District  Judge,  whom  the  law  vests  with  great 
liscretion  in  such  matters,  not  lightly  to  be  interfered  with,  has 
trop^rly  exercised  it  in  making  the  appointment  complained  of. 

Judgment  afiirmed. 


I  «    801 


No,  1383. 
WAiTEK  C.  Flower  vs,  A.  C,  Pb^;jean  et  al. 

IIP  8iipr«?1iio  Court  has  no  Jurisdiction  over  n  ooutroTfry  tu  which  a.  iilaJotlff^  dl- 
it*lglnK  himsiclf  II  )udgTncrit  i^rtiditor  for^rJCHi,  aeeka  to  iinau]  it  tTHnnicr  of  prop' 
t^rty,  made  by  his  debtor,  im  Bitunla.ti*tXoT  imuduleiilt  with  u  vtcw  to  subject  tt  to 
tbt*  payment  of  bin  cbiim. 
57 
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Flower  vs.  Prtjean  et  aL 

APPEAL  from  the  Thirteenth  DiBtrtct  Court,  ParlBh  of  St.  Landiy. 
LeiviSf  J. 


Thomas  H.  LewU  &  Son  tor  Plaintiff  and  Appellee. 


Laurent  Dupr^  and  Kenneth  Balllio  for  Defendants  and  AppelianU. 


The  opinion  of  the  court  waa  delivered  by 

BEBMrDEz,  C.  J,  A  motion  to  dismiss  this  appea]  is  made  on  the 
-ground  that  the  matter  in  dispute  is  less  than  |2000>  and  therefore 
that  thifl  court  has  no  jurisdiction  ratione  materia. 

The  plftintiif  a  vera  bimseU  a  judgment  creditor  of  A.  C*  Prejean 
for  $1204,  with  interest^  and  brings  this  suit  to  cause  to  be  amiulled, 
as  simulated  or  fraudulent,  a  transfer  of  property  made  by  the  latter 
to  his  brother,  Anphos  Pre  jean,  of  certain  property  ^  to  be  subjected 
to  his  claim. 

The  effect  of  a  judgment  in  favor  of  a  complaining  creditor  in  a 
revocatory  action  is  to  annul  the  contract  assailed  in  so  far  Sfl  i^ 
effects  concern  him,     R.  C\  C.  1977, 

The  consequence  of  such  judgment,  where  the  contract  annulled 
is  a  sale,  is  to  subject  the  property  to  the  satis  faction  of  the  claim  of 
the  creditor  against  the  vendor. 

Beyond  this,  the  title  of  the  vendee  is  not  affected  or  impaired, 
and  it  does  not  revert  to  the  original  vendor.  Sue  cession  of  Schultz, 
39  An.  605. 

It  is  settled  that,  where  a  creditor  for  an  amount  lem  than  the 
lower  limit  of  the  jurisdiction  of  this  court  seeks  to  annul  a  transfer 
of  property,  even  where  It  18  made  for  more  than  said  limit,  the 
matter  in  dispute  is  the  right  of  the  creditor  to  subject  the  property 
to  his  claim,  and  couaequently  that  this  court  has  no  jurisdiction. 
Loeb  &  Bloom  vs.  J,  Areat,  SS  Au.  1085. 

The  doctrine  has  been  affirmed  in  Fendler  vs.  Bates,  34  An.  595, 
and  also  iu  State  ex  reL  Zuberhier  vs.  Cole,  lb.,  1215. 

The  petitioner  in  this  case  aaks  that  the  transfer  charged  against 
be  annulled  as  simulated  or  fraudulent,  and  that  the  property  be 
subjected  to  the  payment  of  his  judgment* 

The  jurj^  before  which  the  case   was  tried  returned  a  verdict  in 
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it  of  plaintiff,  and  the  coart  carried  it  oat,  decreeing  that  the 
attaclied  be  an  nolle  d,  and  that  the  property  be  applied  to  the 
ment  of  plaintifT^s  judgment. 

;  id  clear  that  this  court  has  no  jurisdiction  in  this  case  ov^er  the 

[ect  matter. 

j^  think  proper  farther  to  state  that  we  find  no  order  of  appeal 
his  transcript*  It  may  be  that  one  was  granted  and  copied  into 
>ut  the  index,  termed  chronological^  at  the  end  of  the  transcript, 
being  made  in  alphabetical  order ^  has  not  enabled  us  to  discover 

nder  the  rules  of  this  court,  clerks  should  attach  to  the  tran- 
pt  forwarded  by  them  an  alphahetical  index,  showing  the  char- 
jrof  the  proceedings  and  the  nature  of  the  documents  and  evidence 
aced.,  with  designation  by  name. 

ad  this  been  done,  we  might  perhaps  have  found  the  -mxiHon  or 
iimi  of  appeal^  if  in  the  transcript,  under  the  appropriate  letter, 

be  absence  of  an  order  of  appeal  could  be  noticed  proprio  motu 
justify  a  dismissal. 

la  therefore  ordered  that  the  appeal  herein  be  dismissed  with 


No.  1389. 
Dennis  Long  vs.  John  E.  Kee. 

rb«n  the  prapri^torot  apUiDtution  tiod  itock  farm  etitcra  iuto  ii  con  tract  ^iih 
UOlhertt^  auperjntcndvtit  ftiid  maniLKer  tlierviot  tor  nn  unoxiuied  purJotl  of 
mc«  and.  In  lieu  of  iijiiilary*  c^treiiiint^  tluit  the  hittiir  ia  to  bare  nil  the  prodacttf 
t  tli^fami  ttiid  ou<,^-hfllf  itit<^r*.^8t  lu  tbe  Iuituusc  of  the  fltock,  etc.,  the  former 
\  entitled  to  terminate  th«  ut^reemt:^!  mid  retiike  the  possession  of  Ilia  prop- 
rty  wh^jtievei-  he  becomes  aatljsfleil  that  it  is  to  hie  interest  to  do  »o,  and  the 
laniLgeiucQt  ot  the  Initer  results  injorloudy  to  hU  propectj^ ;  hut  thta  right 
mat  he  eie poised  reasonably  and  alter  due  notice  tmd  al  the  heglnning  of 
»me  UesiEgnated  year. 

he  rtghtif  ol  the  »uperitil%tiilent  and  uianajcert  under  such  a  (torena^nt,  are 
oiiely  jis^Jui lifted  to  thoi»e  *>f  a  u<iutructuary,  and,  on  efl'eetlnif  a  aettleinent  of 
le  etii^aMC^ment,  tlie  proprietor  la  entitled  to  have  aet  apart  li  uutnher  of  etiltlCf, 
e„  et|unl  to  thiitoriiyirially  riiTested  ijy  him,  iit  Its  coiivnieueetiieiit  cjj- iiCter- 
attj  ^iid  the  iDcreune  to  be  fouml  reHiaiaiiig  thereafter  uiu^t  be  dJvjdtuL 


i2  m^ 
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LrOngTS.  Kf»D. 


^  \  PPEAL  from  the  Tweoty-flfth  District  Court,  Parish  of  Lafayette.. 

EdwardSi  J. 


A 


Gu8,  A .  SreaiwTj  C,  DeBaillon  and  T*  D,  Foster  for  Plaintiff  and  Ap- 
pellant: 

J.  Lon^  being  owner  JB  entitled  to  havo  ^^xc^tufllTe  po&ftessIoD  of  his  pra^itjas 
ufjrnlnst  his  employ^.  TUe  eontrnct  of  iSSftj  bet  wet*n  hiiusulf  and  Kcie,  beinff  aim- 
ply  II  hiring  of  labor,  n<?ith(;r  u  partnt-rahlp  our  u  lea8i;*  C*  C.  'i&^lt  W^;Vha.t- 
friiU  A  A^iiT  v§.  rrl(^e  H.  Topper,  29  An,  ihO^  KelU<,"n  vs.  Read  A  Bunt,37  Au.lWj 
MUlyr  Tfl.  Chandler,  29  An.  m;  Plekerel  t8,  FIck,  H  An.  317^. 

S»  Wherf  a  purty  crlaloiif  damages  for  the  deprivation  of  the  u  e  and  possession  of 
prtjpi^rty  to  which  he  elaliusto  have  been  entLtled»he  Isi  estopped  from  clnitulnir 
thf<  t-otum  of  poasesslon  of  that  property.  Cross  on  Duplielty  in  Pleadings, 
p.fiO, 

J1,  Kee having  directed  all  tho  propc^rty  stqucaterod  to  be  so  stHiuesteriJd.  as  tbe 
property  uf  T^ng,  when  efllled  on  by  the  sherifT*  ianoi^'  ustopped  fromciflfiiiiiig 
It,  or  any  imrt  of  it^  ua  liU. 

4.  Tbe  evidence  upon  which  ho  seeks  to  establish  ownership  or  value  of  sjiy  of 
aaild  property  ta  too  vague  and  iineertni^n  tosubatnnlhite  Che  claim  wfth  rea«on- 
able  fcrtalnty.  In  any  event  he  can  only  claim  the  return  of  the  prt*iH!rtT 
which  he  caused  to  be  sciinefitered,  uven  If  ho  proves  ownership- 

fi,  No  damages  for  supposed  profits  in  a  speculation  which  has  never  taken  pU^i- 
can  he  awarded.  C*  C.  13;^*,  par.  L;  Gobet  vs.  Mun,  No,  1^  11  An.  SW;  Bolm  vs. 
Cleever,  Mas^ter/ia  An.  IIP.  licrgcn  va*  New  *)rleane,  afi  An,  C23:  Am.  and  Eaff,, 
Verbo  DamagcSi  No,  2,,  rontractt  p.  21. 

Tndeninfty  Is  the  meaaure  of  damages.  Arrowamltb  vs.  Gordon,  S  An,  1 06;  Hcaa^ 
Digeett  Obi.,  7,  tu).  5  1*»  t^eo.  2,  No.  17. 

n.    VIndiDtEve  or  punitory  dainagca  not  granted  for  breaches  of  contraet. 

7.  Where  a  party  bae  the  us**  of  a  plantation,  and  all  orops  thereon,  for  the  por- 
ment  of  all  tjmes  and  real  ehargei^t  he  can  not  elaJm  pay  tor  repairs  and  leaciag 
and  butldlngs  erected  and  used  exelu^ivelj*  by  him;  hut  they  are  part  of  the 
reai  charges  which  he  has  undertaken  to  meet,  and  which  accrue  to  the  uTacr- 


Chas.  D.  differ y J  Jos.  A .  Chargais  and  Julian  Mouton  for  Defend- 
ant and  Appellee: 
When  pbiinti^  re^ldea  out  of  tho  State'  the  defendant  may  reconvene  for  t^ny  caa^f* 

whether  it  be  connected  with  or  Inelilental  to  the  original  deiuaod  or  no^   ^ 

An.  *64 :  C.  P.,  Art.  375;  see  Act  No.  QU,  IBS6,  p.  50. 
Even  If  the  prayttr  does  not  ask  in  plain  terms  the  deeroo  that  the  allegfttJons  of  tB» 

petition  clearly  warrant,  sueh   omission  will  not  prejudice  the  petii inner'* 

rigJit  to  recover  Judgment  on  liie  avenuenUof  bii^  petition,  where  they  are  snf- 

flc;Eunt  to  suwtatn  the  proper  aotioo  and  decree,  and  there  is  a  prayer  forgeoBml 

relief,    38  An.  un. 
Kridence  received  without  object  ton  by  way  of  reconreDtion  will  be  considered  aa 

If  the  formal  plea  had  been  made.    J  An .  183 ;  5  A n.  1^1 ;  Vi  An.  'i53 ;  IT  An.  ^T, 
The  presen tat loti  of  a  smaller  aecoont  or  the  unaccepted  proposals  to  take  les* 

than  is  due  to  avoid  fluit  does  not  bur  recovery  of  the  full  amount  legHUjes^ 

labllshed,    19  An.  9S2;  10  L,  »«;  W  I..  11 ;  €  L.  S^, 
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Ooc  who  ereclB  on  anotLer's  laud  YiiluabLe  htiproTt^iuvuts  la  entUlecl  to  r^poTer  iiw 
costs  of  nitituriaLd  and  price  «>t  wurkiuuii»lJ  Ip,  if  tlii?  owiiivr  of  the  liioEl  keeps  thu 
Biiirtc*    16  AU.  2^14;  2;i  An.  l:^^i  2  An,  Jt3&;  U  K.  2^1 ;  Hi  An.  371 -HT. 

When  the  owner  cjf  the  sind  baa  commuted  aHs  of  doniSrilott  by  tennlng  the  pTQp' 
erty  and  »ut;a  Hububig  tbt?  ownt?i'iiIilp  of  ^aul  ImpruveToeot^,  be  tliereby  vL«eU 
to  kt»i?p  »at!it?  and  becom€«  liable  tor  cost*  ol  umterU]  funi  price  of  workman- 
nblp.    IbUU 

Wlica  plajiitlff  tsmploya  an  ImlKrflual  as  overseer,  and  stlpuUtef;  lliat  be  sbalj  re- 
c^lvi'  n  purtloE)  of  the  erop  as  eompenaallou  for  his  servicer,  ^nd  ott  grounds 
de^.'Uieil  Eilullioitint  dlsm^jiapa  him  before  hl&  ttm»  is  up.  Ileld^  that  be  i%i  ctitEtlf.^d 
to  compcneutlon  for  the  value  of  bis  sorrlcrii  up  to  tbe  time  of  hia  d)$ebargi'» 
and  that  Inestiniatln^  tliu  vulue  r^ferenci.'  ahoitld  be  hud  to  the  sttpubition^  of 
tbe  eontraet ;  to  the  probable  amotiot  whlcb  tbt-  liefendaiit  would  have  reoelvei). 
bud  thtsre  been  do  violntion  of  Ihti  contract  und  to  llm  probable  reeelpts,  of  the 
plUlntFIT,  had  he  disc  barged  hl^  dtitj  In  evej*^  respect.    13  An.  602}  C.  O.  tSBi. 

£v«n  if  the  ttinnntuontfnue!)  In  tbe  occupation  of  the  lease  promlioa  after  theeic- 
pitntiOD  of  the  lease  wUhont  any  amercement,  «tUl  tbe  leiise  fB  continued  bj  fi 
tnelt  recondueilon.    iric  An.  267 ;  2t»  An.  WO. 

Wben  niaU<?e  ttnd  want  of  probable  cause,  in  tbe  violation  of  a  contrnttt  or  In  the 
l*!4uance  of  awrit  of  9e<iuestriit[on,  which  i$  dissolved,  are  estublJahed  against 
th^  pltitntitr,  defendant  is  ent[tled  to  punitive,  exemplary  and  vindictive  dam- 
ages.   39  An,  18  10. 

Sh»rvfrs  n!turn  1^  only  prima /iuHe  evidence  of  Its  contents.    16  An,  32X 

la  ft  io It  for  rJaniagea  for  Injury  done  to  the  periaon  and  property  of  aji other,  evl* 
detice  Is  admissible  to  prove  attorney's  feei*  as  a  part  of  the  dauiage»t  for  dls- 
solvi]:ig  the  sequestration,     i;^  An.  504 ;  J'i  An.  672 ;  m  An.  ^Lt. 

Evidence  admitted  without  objeetlon  should  be  considered,  although  objection 
should  besubsc^quently  tnaile  during  the  trial  to  eYldenec  of  stmtlar  character 
aongbt  to  bu  Introduced. 

All  exeeplloo  to  the  right  of  di^fetidant  to  reconTene,  should  be  urged  in  HmiHu. 

A  party  Ottn  not  take  the  chaiiees  of  a  decision  En  his  favor  on  a  voluntary  s\ihu)ls- 
slop  of  tbe  nierltfl  of  tbe  cause,  and  then  escape  the  effect  of  an  adver^ae  Judg- 
ement upon  Buch  a  pica.    'A'A  An.  7d, 

The  aplnion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  contract  which  constitutei  the  priiicipal  aub- 
Ject  matter  of  this  suit  was  executed  on  the  16th  and  recorded  in  the 
p&rifih  of  Lafayette  on  the  20th  of  Februar}',  1S86,  and  ita  stipuJa- 
tlona,  in  substauce,  are  as  follows,  viz : 

The  plaintiff  furnished  bis  plantation  with  all  of  the  improvements 
and  ameli orations  thereon,  consisting  of  barns,  cabins,  fences,  etc. ; 
o»e  pnlTeiizer,  two  mowing  machines,  one  self-binder  machine,  one 
Toad  masher,  one  sulky  plow,  one  eugar  mill,  three  mules,  worth 
f375 — ^Fly,  Doily  and  Queen;  also  live  stock,  consisting  in  cattle, 
aheep,  etc,,  worth  $4165;  four  bulls  and  thirteen  head  of  cattle  from 
Kentucky  not  being  included  in  the  agreement. 
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The  defendant  famished  his  time  and  undivided  attention  lo  tbe 
supervision  and  management  of  said  plantation,  and  to  the  care  ajid 
protection  of  the  st^ck. 

Then  follows  the  consideration  of  the  agreement,  to- wit; 

*'  In  consideration  whereof  maid  Kee  ia  allowed,  in  lieu  of  sahryy 
the  profit  arising  from  the  cnltivation  of  the  yearly  crops,  and  it  is 
agreed  that  Kee  shall  have  one -half  interest  in  the  increaM  in  the 
stock,  as  hereinabove  mentioned  ^  in  further  consideration  ol  his 
services,  Kee  bindinii:  and  obligating  bimBelf  to  pa^  and  satufy  all 
taxes  and  real  ehurge»  due  and  arising  and  becoming  due  during  the  e:£- 
istence  of  this  contract  and  agreement.  It  being  further  andersteod 
that  this  agreement  is  not  intended  to  confer  upon  Kee  any  autboritj 
except  as  miperi^isor  and  manager  of  the  property^  without  any  right 
to  sell  or  dispose  of  anything,  and  with  only  a  half  interest  in  tbe 
increase  of  the  gtock/' 

This  agreement  fixes  no  period  for  its  duration,  and,  although 
styled  a  partnership,  ia  a  contract  of  hire  of  labor,  the  laborer — the 
defendant — to  receive  a  "  half  interest  in  the  increase  in  the  stock  '* 
and  "the  profit  of  the  cultivation  of  the  yearly  crops  '^  ^*  in  lieu  of 
salary/^ 

This  agreement  remained  in  force  until  the  latter  part  of  December 
of  1889,  when  the  plaintiff  sought  to  terminate  it  and  lease  the 
plantation  to  another,  and  therRupon  a  difference  arose  between  the 
contracting  parties*  This  snit  enaued,  and  the  real  and  pergonal 
effects  claimed  by  Long  were  sequestered,  and  a  demand  for  dain- 
ages  against  Kee  was  urged  j  and  Kee  in  turn  denied  the  plaintiff- s 
right  to  possession  and  re-entry  upon  the  premises,  claimed  the 
ownership  of  jnuch  of  the  personai  property  and  stock  that  had  been 
seized,  and  claimed  a  large  amount  of  damages,  vindictive  Mid 
compensatory. 

In  effect,  the  judgment  was  ae  follows,  vjk  : 

1.  That  the  sequestration  be  diasolved,  and  all  the  property  seques- 
tered returned  to  the  defendant,  including  the  plantation  and  the 
improvements  thereon,  the  cattle  and  the  farming  implements  men* 
tioned  in  the  contract  of  1886,  excepting  one  -  half  of  the  increase  of 
the  common  cattle,  the  fence,  buildings,  stock,  mules^  horses,  blacks 
smith's  shop  and  tools,  oats,  rice  straw ^  sweet  potatoes,  cow 
peas,  bell,  salt,  snlphor,  nails,  skiff,  chickens,  geese,  rice,  hen  hoose 
and  three  foot  boards,  which  are  decreed  to  Ijelong  to  the  defendant  |. 
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the  same  to  be  used  and  pomemed  by  tbe  defendant,  as  provided  in 
the  agreement  of  Februarj^  1880,  until  the  lit  of  January,  1891,  when 
the  same  sball  be  delivered  to  the  plaintiff  as  the  owner  or  accoUDted 
for,  and  that  the  defendant's  right  to  claim  one -half  of  the  increase 
of  the  caltle,  according  to  said  contract  of  1886  be  recognized. 

2.  It  condemns  the  plaintiff  to  restore  to  the  defendant,  as  owner, 
the  propertj'  excepted  in  the  preceding  paragraph,  or  pay  the  value 
thereof,  which  is  fixed  at  $3632.50. 

3,  It  further  orders  that  plaintiff  restore  all  other  property  of  the 
defendant  which  remains  on  the  premises,  although  not  actually 
sequestered  p 

4,  It  recognizes  defendant's  ownership  of  two  houses  and  two 
cabins,  and  twenty- five  arpents  of  wire  fence,  and  entitles  him  to 
remove  same  on  or  before  the  Isfc  of  January,  1891,  unless  plaintiff 
electa  to  pay  for  tbe  same  at  the  valuation  of  |600. 

5.  It  declares  and  decrees  that  if,  for  any  cause^  said  plantation 
^d  property  can  not  be  **  re  delivered  to  the  defendant,  then  and  in 
that  event,  the  plaintilf  shall  pay  the  sura  of  #1000  for  the  use  of  the 
place  and  the  detention  of  the  plantation,  stock,  etc.,  and  the  further 
mm  of  $1400,  as  the  value  of  140  head  of  cattle  as  his  one 'half  of  tbe 
increase  thereof, 

6.  It  is  further  decreed  that  in  the  event  of  the  mules,  horses, 
agricultural  implements,  et-c.,  aggregating  $3632.50  in  value,  and 
particularized  in  paragraph  one,  «upru,  being  lost,  or  cannot,  for  any 
reason,  be  restored  to  the  defendant,  the  plaintiff  shall  pay  same  to 
the  defendant. 

7,  It  fully  reserves  the  right  of  defendant  to  sue  the  plaintilf  on 
his  aequeisiration  bond  for  any  property  not  faithfully  delivered,  and 
lor  any  damage  done  thereto,  and  also  to  sue  the  plaintiff  for  any 
damages  he  may  have  sustained  by  reason  of  an  interruption  of  his 
business,  and  for  attorney's  fees* 

We  have  been  at  the  pains  to  detail  and  particularize  the  items  of 
and  amoants  awarded  by  the  judgment  appealed  from,  as  the  best 
means  of  making  a  concise  statement  of  the  issues  before  us,  the 
most  clearly  defined  idea  which  it  conveys  to  our  minds  being  the 
great  care  with  which  the  interest  of  the  defendant  is  safeguarded 
throughout. 

It  appears  that  the  amount  allowed  the  defendant,  as  the  valae  of 
Ms  sequestered  property  in  case  it  should  not  be  returned ^  is  less 
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than  tbe  amount  claimed  by  about  IdOOO.  The  estimated  ralue  of 
the  anticipated  crop  for  the  year  1890  of  f4940  is  disallowed.  The 
15000  exemplary  damages  are  likewise  disallowed.  In  hiE  answer  to 
plaintif¥'a  appeal,  the  defendant  demands  that  the  judgment  upon 
his  reconventional  demand  be  increased  by  those  amounts,  and  thaa 
conformed  to  his  prayer. 

I. 

Under  this  synoptical  statement  of  the  ease,  the  first  question  ta 
be  determined  is  the  right  of  plaintiff  to  terminate  the  contract,  as 
he  attempted  to  do,  by  leasing  the  plantation  to  another  person  and 
putting  him  in  possession  thereof  at  the  conunencemeut  of  the  year 
18S9.  In  his  petition  he  charges  that  Kee  was  unmindful  of  Mi 
duties  us  manager,  and  failed  to  give  proper  care  and  attendon  to 
the  cattle  and  stock,  and  permitted  his  plantation  to  be  devastat'Cd 
and  to  run  to  waate,  notwithstanding  he  had  from  time  to  time 
furnished  him  with  large  sums  of  money,  for  the  disbursement  of 
which  he  has  given  no  satisfactory  account.  He  fother  charges  that 
the  defendant  has  disposed  of  portions  of  the  movable  property 
which  belonged  to  him  in  violation  of  the  express  terms  of  his  agree' 
ment,  and  has  admitted  that  fact  to  him,  though  he  haa  not  ac- 
counted for  the  proceeds  thereof.  He  farther  charges  that  the 
defendant  has  grown  arbitrary,  arrogant  and  overbearing,  and  in  his 
conduct  toward  him  as  proprietor  he  haa  grown  disrespectful  and 
insubordinate  to  his  authority  and  that  of  his  agents  and  representa- 
tives,  and  that  he  threatened  maltreatment  and  bodily  harm  to  the 
person  sent  to  take  the  place  in  charge  preparatory^  to  the  com- 
pletion of  the  contract  of  lea^e,  of  which  he  was  duly  noticed,  and 
in  due  season,  and  which  contract  was  also  duly  recorded. 

Hence  he  discharged  defendant  and  gave  him  due  and  timely 
notice  to  vacate  the  premises ;  bnt  he  peremptorily  refused  to  do  so. 
He  therefore  charges  and  fears  that  the  said  Kee  may  make  use  of 
his  possession  to  further  dilapidate  and  waste  his  plantation,  and  is 
therefore  entitled  to  a  sequestration  and  damages.  Go  hla  furnish- 
ing a  forthcoming  bond  for  f 5000,  the  plaintiff  entered  into  posses- 
sion of  the  property  sequestered,  personal  and  realj  in  January,  1800^ 
and  so  retains  it  now. 

On  the  contrary-,  the  defendant  alleges  that  the  institntion  of  tli* 
suit  and  the  seizure  under  the  sequestration  were  a  deliberate  and 
wanton  violation  of  the  agreement  of  1886,  and  without  notice  of 
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any  kind  to  him,  or  bta  having  made  any  previous  demand,  or  com- 
plaint of  his  management  or  conduct  of  the  plantation  and  business, 
or  of  any  dereliction  of  duty  on  his  part* 

The  defendant  admits  that  in  December,  1889,  he  received  a  noti- 
fleation  from  the  plaintiff  to  the  effect  that  he  had  given  an  option 
to  one  Von  Kalckafcein,  on  the  place,  and  that  the  latter  called  on 
him  soon  after  and  demanded  pogBeasion  of  the  place  and  the  movable 
property  on  the  place,  but  that  **he  refused  to  so  deliver  the  place 
\intU  he  could  effect  a  ^etttemcnt  u>ith  plaintiff  under  the  contract.'^' 

He  further  avers  that  soon  afterward  Long  came  to  Louisiana, 
aad  during  the  course  of  an  interview  with  him,  he  (Kee)  stated 
*'that  if  he  (plaintiff)  wished  to  dissolve  the  contract,  and  put  some 
one  else  on  the  place,  that,  though  it  was  late  to  make  other  arrange- 
ments, he  (defendant)  would  vacate  as  soon  as  a  settlement  could  be 
effected  between  them*" 

He  further  '* admits  having  made  out  a  list  of  the  property  on  aaid 
place,  including  both  plaintiff^s  and  defendant's,  but  avers  that  same 
was  made  under  the  distinct  and  express  understanding  that  said 
place  was  to  sell  for  $50,000,  and  that  plaintiff  was  to  settle  with 
defendant /or /lit  properfy  as  herein  claimed,  and  before  he  should 
deliver  the  place*** 

As  applicable  to  these  various  averments,  counter  averments  and 

adniissions,  the  introduction  of  evidence  took  a  wide  range,  and,  as 
is  quite  usual  in  such  cases,  there  is  a  great  divergence  of  opinion 
amongst  the  witnesses  pro  et  con  as  to  the  exact  situation  of  affairs 
in  December,  1889,  and  as  to  the  management  and  adminiBtrat^ou  of 
plaimiJT's  plantation  and  property  by  the  defendant  antecedent 
thereto  under  the  contract.  But  it  is  clear  that  from  appearances^ 
as  well  as  from  representations  that  were  made  to  him,  it  was  alto- 
gether unsatisfactory  to  the  plaintiff;  and  as  there  was  no  fl:xed 
limit  for  the  duration  of  the  contract  and  the  end  of  the  year  was 
approaching,  we  are  of  the  opinion  that  he  was  at  liberty  to  put  an 
end  to  their  engagement,  retake  his  plantation  and  property  and 
lease  them  to  another.  It  seems  quite  unreasonable  that  defendant 
should  have  entertained  a  different  opinion.  Whether  there  w^as  any- 
thing due  him  on  settlement  of  accounts  with  plaintiff  or  not,  that 
could  not  form  a  just  ground  for  defendant's  resistance  to  hia  de- 
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mands.     For  a  settlement  he  had  adaquate  remedy  hj  procedure 
against  plaintiff  or  his  property  in  the  parish  of  hia  own  domicil. 

We  are  of  opinion  that  plaintifT  had  just  grounds  for  his  BeqneBtra* 
tion,  and  that  the  judge  a  quo  erred  in  quashing  it  and  decreeing  the 
defendant  entitled  to  be  restored  to  possession ,  thns  prorogoeing  the 
contract  for  the  j^ear  1890, 

I 

Having  arrived  at  the  conclusion  that  the  plaintifT  is  entitled  t-a 
possession  of  the  plantation  and  other  property^   two  alterations  | 

must  be  made  io  the  judgment^  viz : 

1.  There  must  be  eliminated  therefrom  the  Bmn  of  ^1000  allowed  I 
for  the  use  and  detention  of  the  plantation  stock,  etc. ,  as  stlpalaied 

in  item  Ave  of  the  summarized  statement  of  the  judgment  ante. 

2.  The  reservation  contained  in  item  seven  thereof  must  be  di»-  I 
allowed.     In  addition  to  these  alterationfl,  which  are  the  immediate 
result  of  the  said  conclusion,  there  are  others  which   must  be  dis- 
allowed and  rejected^  aa  w4  will  demonatrate  in  subsequent  para- 
graphs of  this  opinion i 

TTI. 

In  the  contract  there  is  a  clause,  quoted  ttupra^  to  the  effect  that 
Kee  stipulated  and  agreed  '*  fro  pay  and  satisfy  all  taxes  and  re*! 
charges  due  and  arising  and  becon[ung  due  during  the  exifltence  of 
the  contract  and  agreement.** 

It  is  evident  that  under  that  stipulation  Long  iva«  not  bound  for 
the  payment  of  taxes  and  repairB,  or  other  *^real  charges  on  the 
property.'*  In  the  very  nature  of  things  the  amount  and  character 
of  the  ''real  charges*^  that  were  to  be  or  might  be  placed  on  the 
plaintiff's  j>roperty  were  optiojial  with  the  defendant  under  the  con- 
tract, and  whether  same  consisted  of  buildings^  fences*  ditches  or 
other  plantation  improvements.  But  it  was  the  use  of  such  amelio- 
rations only  that  defendant  had  the  right  to  enjoy  during  the  con^ 
tin  nation  of  the  contract ,  and  the  ownership  thereof  was  to  be  in 
plaintiff  as  the  proprietor  of  the  soil.  For  they  became  eo  in*tanii 
attached  to  the  land,  and  formed  a  part  of  it  as  immovables  by  des' 
tination.  Hence  the  defendant  is  entitled  to  no  compensation  for 
their  construction,  and  he  has  no  right  to  take  them  away-  If  he 
waH  entitled  to  either,  the  quoted  clause  of  the  contract  would  be 
nugatory  and  void.     Therefore  all  claims  of  this  character  must  be 
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elmiuiated  from  the  judgment  and  bill  of  partlcalars  \  and  among  the 
niunbeT  the  following  are  enumerated  and  specifleally  disallowed,  viz : 


Addition  to  gin  house 
Frmr  ti'Tie merit  houses* 
unv  e  hie  ken  house 
BullilinK  one  hirge  bum 
tii^ttlufr  out  afiiJ  h«j wing  posts 

Dtse  cotton  boussc .. 

Our  coin  oril*         

Nine  t-'oru  tribfl  unil  ciibina  ... 
H«Hnfi'tt*n  w»Mlft,otc 
WhfH^  AWil  hiR-kctia,  etc 
Nttjiifcj  up  s*u|;tu"  111  Ell 
Two  arpC'iita  ol  seed  c:tnr 
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IV. 

The  next  question  of  importance  for  our  determmafcion,  is  the  tni© 
meaning  and  import  of  the  elauae  in  the  contract,  viz;  **andKee 
shall  have  one- half  interest  in  the  increase  in  the  fffocJt,*'  etc. 

It  eeenia  that  the  interest  of  Kee,  nnder  anch  a  contract,  ought  to 
be  and  is  very  closely  assimilated  to  an  usufruct  under  the  principles 
of  the  code.  On  this  principle  the  increase  in  stock  should  be  thus 
ascertained,  viz :  from  the  number  of  cattle  on  hand,  at  the  incipi- 
ence of  the  engagement,  those  purchased  subsequently,  and  the  in* 
crease  by  births,  deduct  the  diminution  by  death,  and  loss  from  other 
crames,  and  make  an  equal  division  of  the  net  increase,  one -half  to 
each  of  the  parties. 

Certainly  the  proprietor  is  entitled,  like  the  usufmetnary,  to  have 
set  apart  and  returned  to  him,  at  the  termination  of  the  agreement, 
a  number  of  cattle,  etc.,  equal  to  that  he  invested  originally,  such  ae 
have  died  in  the  meanwhile  being  replaced  from  the  new  bom  cattle  5 
and  it  is  only  the  net  increase  that  is  to  be  divided  between  him  and 
hia  manager  or  superintendent. 

The  settlement  to  be  made  in  such  ea«e,  Is  to  be  assimilated  to  the 
settlement  of  a  partnership  account,  amongst  partners  inter  te,  or 
that  of  a  community*  And  this  is  the  rule  in  such  matters.  Wim* 
bush  vs.  Gray,  10  R.  46;  Succession  of  Waterer,  25  An*  211;  B.  C,  C. 
593. 

^ow,  in  this  case,  the  testimony  of  the  defendant  is,  that  at  the 
time  of  making  the  contract  of  1886,  he  did  not  count  the  cattle  and 
could  not  state  the  number.  He  took  all  the  cattle  on  the 
the  piace  and  was  to  have  an  interest  in  the  increase.  Of  the  calves 
that  were  branded  in  1886, 1887  and  1888|  he  was  not  able  to  say  how 
many  survive* 
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It  ifl  quite  unnecessary  for  us  to  examine  or  disowss  any  addi- 
tional testimony  on  this  branch  of  the  case,  as  it  is  manifest  tbat  under 
this  admtBHion  no  '*  settlement "  can  be  made  at  this  time,  for  the 
parties,  on  the  theorv^  we  have  adopted ;  and  it  wiU,  therefore,  be 
necessary-  that  it  must  be  remanded  to  the  court  a  qua  to  be  exam- 
ined and  dealt  with  according  to  law. 

m 

TroTti  what  appears  from  the  first  paragraph  of  the  summarisEed 
statement  of  the  judgment  »upra^  and  a  comparison  made  with  the 
bill  of  particulars  appended  to  the  defendant's  answer,  the  amount 
and  value  of  the  personal  property  for  which  the  plaintiff  was  held 
bound  to  account  is  left  in  just  as  great  doubt  and  uncertainty  as 
defendant's  interest  in  the  **  increase  in  cattle,"  etc.  The  judg- 
mBDt,  in  general  terms,  requires  certain  property  to  be  restored  to 
the  defendant  and  decrees  the  defendant  to  be  the  owner  of  certain 
articles  and  items  of  property — also  in  general  terms — such  aa 
*^  stock,  mules,  horses,  oats,  rice  straw,  sweet  potatoes,  cow  peas^ 
sulphur,  salt^  rice,  nails,  chickens,''  and  divers  other  things;  and  for 
the  whole  fises  the  price  at  the  "  lump  sum  "  of  (3632.50.  It  would 
be  practically  impossible  for  the  plaintiff  to  have  complied  with  the 
judgment  of  the  court  otherwise  than  by  paying  this  valuatiOQ 
placed  on  the  property,  for  he  could  not  have  exercised  the  rigbt 
of  restitutio  ad  integntm  to  which  he  was  clearly  entitled. 

After  a  thorough  examination  of  this  case  in  all  its  bearings,  our 
conclusion  is  that  the  judgment  in  the  premises,  in  so  far  as  we  can 
make  it  determinate,  should  be  in  favor  of  the  plaintiff ;  and,  flrat 
announcing  the  various  precepts  set  out  in  the  preceding  part  of  this 
opinion  as  our  conclnsious  in  regard  to  the  law  governing  this  case, 
and  the  principles  on  which  the  settlement  between  the  parties  must 
proceed,  we  think  the  judgment  should  rather  be  reveiBed  and  re- 
vised than  amended  > 

It  is  therefore  adjudged  and  decreed  that  the  judgtnent  appealed 
from  be  reversed  in  toto;  and  it  is  now  ordered  and  decreed  that 
the  demands  of  the  plaintiff  be  sustained  to  the  extent  of  recognizing 
his  right  to  put  an  end  to  the  contract  between  liim  and  the  defend^ 
ant,  aa  of  date  December  31,    1859,  and  retake   possession  of   his 
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plantation  and  its  appurtenances  and  pergonal  property ;  and  to  the 
further  extent  of  vecofpiizmg  and  enfor<*ing  liis  sequestration,  reaerv^ 
mg  fully  the  mutual  rights  of  the  partieB  to  litigate  their  respective 
claims  of  ownership  to  any  and  all  ptrnonal  property  in  the  premises. 

It  is  further  ordered  and  decreed  that  each  and  all  of  the  demands 
Of  both  parties  for  the  damages  claimed  respectively,  in  the  petition 
of  the  one,  and  the  answer  of  the  other^  be  rejected  and  disallowed, 
with  a  reservation  to  each  of  the  right  to  make  claim  on  another  trial 
for  speelftc  damage  done  to  any  part  of  the  property  of  either  by  the 
other,  through  any  tort,  trespass  or  force. 

It  la  fyrther  ordered  and  decreed  that  all  other  questions  j>ro  et  con 
be  remanded  to  the  court  a  qua  for  trial  and  detei'mination  accord- 
ing to  law  and  the  views  herein  expressed,  the  defendant  and  appellee 
to  pay  costs  of  appeal,  and  those  of  the  lower  court  to  await  final 
judgment  therein. 


11 


I  42    ».« 


No.  1886. 
ArausTUS  C*  Town  SEND  vs,  Jacob  U,  Payne  &  Co,  et  als. 

Where  a  judg^tuent  crtitUtor  Issues  execution  and  seisees  land  and  fatta  to  scfse  the 
Itn movable  by  ae»EtiiiitEorj,  thl(iJ  tloes  not  estop  him  fromselsslng  In  o  sccoDd  tuJc 
the  property  omitted  in  the  first-  Thesei^ond  lODrtgage  tiote»  which  U  Goucurreotp 
Had  by  ytrtue  of  whteh  the  second  suit  wn^  instituted  and  the  jelTEuremnde,  ta 
i  fepamte  entity,  und  the  uiortgujure  securing  it,  beln^  imiivislblc,  covers  nil 
tbo  property  on  ihe  land  placed  there  for  itfs  sort* ice  and  use.  Growing  eropa. 
Entire  to  the  benefit  of  the  seizing  creditor*  When  i^cvercd  from  the  hind  under 
af-ij(iiFe,they  do  not  change  their  »tLittis,  iind  are  notrelieired  from  i^eisiire. 
While  stored  in  crib9»  barn*  and  liimdes*.  when  under  seisrurep  a  second  8«fz- 
nre*  on  n  eon  current  mortgage  note,  c«n  he  made*  Rents*,  whether  piiyable  In 
tiioriey  or  in  jiart  of  the  crop,  Innre  to  tlie  benefit  of  the  aeljcSnjf  citJdltor* 
WhertrA  sells  an  undivided  half  of  a  plantHtion,  together  with  the  luul^s^ 
wu^onst  etc.,  placed  upon  It  for  Ita  nse  anil  serrlee,  to  H*  and  afterward  A  nnd 
B  enter  Into  a  phiiitinK  piiHner«hip>  the  partnership  la  distinct  Irotn  the  indi* 
iriiJtialSi  A  and  II,  a»  ownt-r^  of  the  liind,  Mnles^  therefore  plnecd  on  the  planta- 
tion by  the  partnership  are  there  temporarily,  not  for  Its  aervlce  and  improTe- 
inent  perroanentlyt  and  nre  not  liable  to  seEzure  and  sale  on  the  moitgage  ese 
eoted  by  A  ami  It  for  the  purehai^e  prlee  of  the  undivided  half  of  the  phinta- 
tioi).  The  mules,  woigon^,  etc,,  placed  on  the  plantatJon  before  the  Dal e^  and 
wbieh  were  there  wb^?n  the  mortgage  wa^  execnted  hy  B  to  A  for  the  purchase 
price,  are  liable  to  seiitnre  under  eald  mortgage. 
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APPEAL  from  the  Thirteenth  Distinct  Court,  PariBh  of  St.  Landiy. 
LewiSy  J. 


H,  L.  Crarland  and  Estilette  £  Dupri  for  Plaintl^  and  Appellee  r 

Under  executory  process  none  but  the  property  spoel&Uy  mortgd,ged  can  be  sclxt^dn^ 
Movables  placed  by  their  owner  on  his  iaod  to  coDtfoue  tberooD  forever  ant]  to  be 

used  for  the  cultivation  of  the  liindhiK^ome  irnDdovabLcs^by  dentin  at  ion  ^  ffpliui^ed 

by  other  than  the  owner  of  the  land  and  to  he  used  for  a  linifti:;d  time  thQf 

remain  movables,  and  are  not  uttaehed  to  the  plantutlon  and  can  not  b«  m-ized 

under  executory  process.    Marc  ad  l%  Vol.  2,  p.  332;  Rojfron,  Art.  524,  C.  N..  p.  3^ 
Crops  gathered  as  well  as  cord  wood  servf^d  frotn  the  lancl  can  not  be  etiaetl  with 

it  as  forming  a  part  thereof  under  esceentory  procesi*,    C»  C.  465. 
A  plantation  owned  jointly  by  the  luomt^era  of  the  partnership  is  not  partnership 

property  in  the  absence  of  an  exjiTQsn  aitlpulAtian  to  tbc  contrary.    i:»  An^  22. 
The  seizure  of  the  share  of  one  of  the  partners  in  the  Land  owned  by  them  Jofntlji 

but  cultivated  for  the  benefit  of  th«  partnership,  diflsolve^  the  partnership. 

C.  C.  2823. 
The  seizure  of  the  land  separately  from  the  ciittie,  wni^oni*,  implcmentft.  etv„  Ifl  a 

severance  of  these  articles,  which  becomij  thereby  movables. 
A  creditor  can  not  seize  specific  property  of  the  partnership  to  aatisfy  a  d^btot 

one  partner.    C.  C.  2794;  21  An.  &1S;  27  An.  556;  U  An.  im. 


Kenneth  Baillio  for  Defendants  and  Appellanta : 

1.  Judicial  admissions  are  concluHive,  and  e«top. 

2.  The  allegation  that  movables  were  **Mevereil"  from  Elie  land  carries  the  Dece*- 
sary  implication  and  admission  that  the  laud^  and  movables  had  been  united 
and  attached. 

3.  A  Judicial  admission  amounts  to  a  waiver,  where  it  admits  something  previously 
denied. 

4.  A  general  denial,  traversing  as  it  does  the  taw  and  facts  of  plalnlilTs  ca^,puts 
at  issue  his  right  of  action.  V^,  p^l:  U  An.  rJO,  lEtT;  14  L.  121 ;  12  An.  190;  Li  An. 
188,206. 

5.  As  a  partnership  Is  a  distinct  legal  entity*  partnership  actions  must  be  prose- 
cuted in  the  partnership  name.  One  of  the  partners  can  not  recover  in  bts  own 
name.    C,  p.  1, 15. 

6.  Movables  attached  to  land  for  Its  service  aod  improvement  are  inimovables* 
and  are  included  under  the  generic  term  "appurtenanoea'*  In  ctQ  set  of  aale. 
C.  C.  465,  466,  467,  468,  Bouvier,  Vt-rljo  Aprnrt^nanees. 

7.  Especially  is  this  the  case  where  there  la  no  reservation  of  such  movsUvlea  in 
the  act  of  sale,  and  where  sucli  inovahlei*  continue  to  remain  upon  nod  be  used 
on  said  place. 

8.  Such  movables,  forming  part  of  the  realty,  are  covered  by  a  mortgage  tearing 
on  the  land.  Movables  placed  on  the  land,  in  iJeu  of  others  of  II lie  kind  which 
have  perished,  become  affectenl  Ijy  thu  mortgage.    Stare  4ecttU. 

9.  Acts  Boui seing prive  have  no  legal  date  against  third  persona  onleM  the  date  of 
execution  be  proved  by  evident  t+  tUhurs  the  uct.  Hen*  l>ig.,  p.  600,  N'o.  6,  and  caaes 
cited. 
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;(i.  Wli^re  m  cLenr  declumtlQii  In  nn  act  loiMwInj^ji/^rlrr  shows  when  tt  waa  exdctiteil 
th<<  foniuil  date  g[Tf?n  to  it  wHl  yivkl  to  tbe  datei  as  dfM^iiLre<l  in  tbe  t^odf  of  tbo 

i.  FriTuce  tLgrt^etiif^atd  utirecordetl  can  hmira  no  elfeot  ni^alaat  a  preTiouely  rt- 

ooravd  mortgage.    C.  C.  338e. 
X  A  mortiragor  ean  not  by  pHvute,  unreeoMei<l  atticltiB  of  pftrinershiii  w^tb  a  third 

person  itispairthe  force  mid  etfeot  of  tb<^  looHgage  granteti  liy  him,  and  whSoli 

X  Crop^  anfj  renU,  jte^lJod  or  ppoUuped  during^  Ihe  aijIiEure*  Inure  to  the  bonefl^ 

of  tht^  iieiziir«.    C".  F.  65ti^  tMJT  ;  C.  C.  *6fi. 
4.  A  j^an^"  ift  estopped  fncrin  rttciiiiming  propt!rty  where,  iti  due  t!OU>^&  Ot  law,  St 

has  Ivg'allj  l>et;n  upplted  tu  the  piiyment  of  bJ^a  dobts^ 
^*  Corn  la  erlh^,  and  p  lulled  on  a  pi  mi  tut  ion  for  ^t^  use,  is  itntuoTable,     C.  C.  468. 
M.  i^eed  catie,  plant  ed  lathe  aolU  ia  Ukewlnc  ImmoTftble,  anil  goes  wltli  the  land, 

7,  Eitcry  u^orCKnge  r*otc^  though  of  a  smne  aeries,  [s  ft  aeparnie  eollty,  and  th« 
Uiurtgagii  is  iiidtvi^ihlc  aa  to  mivh  and  every  one  ot  these  notes.  C  C  $2S3.  It 
mutters  not  whether  these  sererul  notes  ure  heh.1  by  one  or  seYernl  persons, 

3,  fixing  creditors  whoaet  In  good  fi&ithr  without  uialii^e  and  In  the  Just  pursuit 
of  their  legat  right.'!,  will  not  ho  mulcted  in  lipeeuLutlve  datuages  at  the  in- 
fltart^e  <tt  their  debtor  upon  mere  teclmk-alities.    Start  decisiM. 


The  opinioii  of  th©  court  was  delivered  by 

McEnery,  J.  Jacob  U.  Payne  &  Co.,  judgment  creditora  of  An- 
;t]itm  C^  Towneand,  plaintiff  in  this  suit,  seized  and  sold  the  undi- 
Ided  intereet  of  the  said  Tow  nee  nd  in  the  Anchorage  plantation  in 
Et.  Landiy  parish,  and  also  his  undivided  half  interest  in  twenty- 
our  TOuleSi  five  wagons,  one  ox  cart,  three  horse  carts  and  on© 
rat^r  cart  on  said  place  at  the  time  of  the  seizure. 

Previous  to  the  seizure  the  defendants,  Jacob  U.  Payne  &  Co* 
mder  a  judgment,  rendered  on  one  of  the  concurrent  mortgage  notes, 
eized  Ihe  same  undivided  interest  in  the  plantation,  but  did  not 
eize  the  other  property, 

The  plaintifT  Towneend  brings  this  suit  to  have  annulled  the  seizure 
nd  sale  of  the  above  described  property,  which  was  not  seized  in  the 
irst  auit,  and  asks  that  the  defendants  be  condemned  to  pay  him  m 
olido  I  he  value  of  said  movable  property,  to  which  he  attaches  & 
alne  of  $11,570,  inde fault  of  returning  the  same  to  him. 

He  avers  that  the  sale  of  said  movable  is  null  and  void  for  the  fol- 
7vdng  reasons : 

1.  Because  said  movable  property  wae  not  mortgaged  with  the  land, 
r  attached  to  it  either  by  acts  of  your  petitioner  or  by  operation  of 
IW.J  but  belonged  to  the  partnei'ship  of  Payne  and  Townsend* 
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2.  Because  said  Payne  &  Co.  by  a  previotie  seiznre  in  bqiI  ISo. 
14,510  had  seized  bis  interest  in  the  lands  without  seizing  his  inter- 
est in  the  movable  property  above  mentioned,  and  had  by  that  act 
Be ve red  said  movable  property  from  the  land, 

3.  Becaujse,  as  to  the  crops,  they  had  been  severed  from  the  land 
before  they  were  seized  under  execotory  process,  and  were  HQi 
therefore  liable  to  be  seized  in  virtue  of  the  mortgage  bearing  on  the 
land. 

'  He  avers  hie  inability  to  resort  to  the  writ  of  injunction  to  prevent 

the  sale  of  said  property. 

The  defendant's  filed  a  general  denial,  except  as  to  the  seizure  of 
the  land,  and  allege  that  the  land  and  the  movables  sold  ouly  far 
f  4600,  of  which  amount  the  seizing  creditors  were  entitled  to  a  pro 
rata  of  only  two -thirds  as  the  holders  of  two  of  the  mortgage  noteaH^ 
the  State  National  Bank  of  I?ew  Orleans  holding  the  third  note  of 
the  same  series.  Defendants  further  plead  that^  after  crediting  their 
debt  with  their  share  of  the  proceeds,  the  plaintiff  is  still  indebted 
to  them  Jn  a  large  sum.  They  allege  that  the  movables  referred  to 
In  plaintiff's  petition  were  attached  to  the  plantation  seized  aud 
formed  a  part  of  it,  and  they  were  covered  by  the  special  mortgage 
under  which  the  plantation  was  seized  j  that  the  crops — com,  cotton 
and  cane — were  growing  on  the  land  at  the  time  of  the  seizure  in 
the  first  and  the  second  suits  by  these  same  judgment  creditors; 
that  the  rente  collected  after  and  during  the  seizure  inured  to  the 
benefit  of  the  seizing  creditors. 

They  pray  for  a  rejection  of  plaintiffs s  demand* 

There  was  judgment  in  favor  of  plaintiff  for  one -half  undivided 
interest  in  ten  mules,  and  com  and  cotton  to  the  value  of  (700^    The 
p  other  demands  of  plaintifT  were  rejected.    The  defendants  took  a 

i  suspensive  appeal  from  this  judgment* 

The  grounds  for  this  snit  will  be  taken  up  in  their  order  as  stated 
in  the  petition : 

1,  In  1882  Henry  M,  Payne  sold  to  the  plaintiff,  A,  C*  Townsead^ 

one-half  intereat  in  the  Anchorage  plantation.     At  the  time  of  the 

I  sale  it  had  on  it  fourteen  mules ^  wagons,  carts  and  agricultural  iiu* 

plements.    These  were  placed  on  it  for  ite  service  and  improvement. 

These  were  not  specially  mentioned  in  the  sale. 

The  sale  was  part  cash  and  on  credit.  The  note  on  which  execu- 
tory process  was  obtained  in  the  snit  of  Payne  &  Co.  ts,  Townsend, 
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No,  — ,  OD  the  docket  of  the  District  Court  of  St.  Landry  parish,  was 
the  lafit  of  the  four  notes  executed  by  Townsend  as  the  purchase 
price. 

It  can  not  be  doubted  hut  that  the  property  on  the  place  put  there 
for  Its  service  and  improvement  was  covered  by  the  special  mort- 
gage executed  by  Townsend  to  Henry  M,  Payne  for  the  purchase 
price,     CO.  468. 

The  planting  partnership  afterward  entered  into  between  Payne  and 
Townsend,  in  which  it  was  stated  in  the  artielee  of  agreement  that 
the  personal  property  on  the  place  should  be  partnership  property, 
could  not  HO  change  the  statue  of  the  property  as  to  affect  the  rights 
of  a  bona  fide  holder  of  the  mortgagB  notes^  secured  by  mortgage,  not 
only  oo  the  land,  but  the  property  placed  there  by  the  mortgagor  for 
its  use  and  improvement. 

The  partnership  of  Payne  &  Townsend  was  a  distinct  personality 
from  the  individuals  composing  it.  PajTie  and  Townsend,  the  Indi- 
vidual owners  of  the  plantation,  were  distinct  persona  from  the  per- 
sonality of  Payne  &  Townsend.  When  Payne  &  Townsend  therefore 
as  a  partnership  bought  and  placed  mules  on  the  place,  the  partner ^ 
ship  was  not  the  owner  of  the  property,  and  therefore  did  not  place 
them  there,  destined  for  its  improvement  and  use.  The  mules  placed 
on  the  plantation  by  the  planting  partnership  of  Payne  &  Townsend 
after  the  execution  of  the  special  mortgage  to  Payne  were  not  sub  - 
ject  to  seizure  under  said  mortgage. 

2.  Payne  &  Co.,  in  suit  No.  14,510,  on  the  docket  of  the  District 
Court,  seized  the  land,  but  did  not  seize  the  movables.  By  this  act 
the  plaintiff  contends  the  defendants  in  this  suit,  the  seizing  creditors, 
under  the  writ  in  the  last  suit  under  which  the  property  was  sold, 
amered  said  movable  property  from  the  land,  and  they  were  estopped 
from  seizing  it  in  the  last  suit. 

The  second  suit  was  an  entirely  distinct  proceeding  from  the  first. 
The  simple  iaihire  to  make  the  seizure  in  no  way  waived  the  right  of 
the  sei Sling  creditors  to  seize  the  property  in  a  second  suit  in  a  writ 
issued  in  a  proceeding  obtained  by  a  holder,  although  the  same 
party,  of  another  of  the  concurrent  mortgage  notes* 

It  wafl  an  indulgence^  and  so  recognized  in  the  suit  of  Townsend  tb* 
Payne,  just  decided;  and  there  was  no  reason  during  the  peuding  of 
that  suit  why  the  creditors  could  not  have  changed  their  intention^ 
withdrawn  their  indulgence  and  seized  the  property. 
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3.  Under  the  sQizure  in  the  first  suit  all  the  crops  on  tbe  Anchor- 
age plantation  were  growing.  The  gathering  of  the  crops  by  the 
seizing  creditors  througb  the  sheriff ,  and  storing  them  in  bams  or 
eribs  or  cotton  houses,  did  not  change  the  character  of  the  property, 
They  inured  to  the  benefit  of  the  seizing  creditor.  When  thus  gath- 
ered, and  the  same  creditor  under  the  same  mortgage  makes  another 
seizure,  the  first  note  having  expired,  they  atiU  remain  subject  tQ 
seizure,  and  can  be  sold  under  a  second  writ. 

The  rents,  w^hether  payable  in  money  or  part  of  the  crop  when 
seized  by  the  sheriff,  mure  to  the  benefit  of  the  seizing  creditor  aoder 
tbe  express  provisions  of  the  law-     C  C.  466;  C.  F.  656. 

We  conclude  that  aU  the  property  seized^  except  the  ten  mules 
placed  on  tbe  Anchorage  plaritation  by  the  planting  partnership  of 
Payne  &  Townsend,  was  subject  to  seizure  under  plaintiff's  wTnt. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  reject  all  the  demands  of  plaiD- 
tiff,  except  for  the  one  -  half  interest  in  the  ten  mules.  In  other 
respects  it  be  affirmed^  plaintiff  to  pay  costs  of  appeal. 


No,  1387, 
Succession  of  Aiuj^:e  Toledano,    Mbs.  Louis  Fontenot,  Oppoitent. 

WUerL-  tlu^  father  tlociatca,  o»  hei-  dowry ^  ixniooTflble  property  to  hl?i  daugl] ten  unit 
the  motlif^r  uiJTancr(.'H  n  ion  by  tu  tixci  hn^bantl  of  the  datighter,  utiil  afterwanl, 
with  tlio  wife^d  conaont,  the  hufiiljimd  seU^i  tlii^  property  to  the  motlK^r-  Held, 
that  the  money  ooiild  not  form  the  Donaidenition  of  the  sak".  A&  ttte  wife  edn- 
tlniK'd  hi  posfiesaion  of  the  property,  the  sulc  wa«  s^iTiiuLeted.  Tht  inoth#^r 
doniiteil  thia  prfjpcity  to  the  e laughter.  The  pmpi^rty  nm«t  hi^  eoUatrrl  in  the 
s$ucre!»¥(k)ii  nf  the  father,  rtml  not  in  th«t  of  the  niothr^r.  While  the  plea  of 
ei^ttoppel  may  be  jnyoked  iig'aindt  n.  married  woman  to  prevent  the  perpttr^Jitlon 
of  a  Traud  by  her,  it  enn  not  be  u^ed  ugainiit  her  to  make  a  vietlm  and  tbtis  In.- 
fllet  upon  her  ii  wrong  and  injury, 

APPEAL  from  tbe  Thirteenth  District  Court,  Parish  of  St,  Landry. 
Ijewis^  J, 


Thos.  H.  Let^s  d:  SoHf  for  Opponent  and  Appellee,  cited:  C,  Cp 
2367-8-9-60-61-62  J  4  Rob,  45S;  2  An,  834  j  C,  C.  3524,  S462;  5  An- 
^82;   12  Au,  852;    14  An.  169;   0  La,  603. 
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Sui^oeflsiouof Tot^^ano*    f oattiH ol^ai^ponent, 


Kenn£th  Baillm^  E.  P,  Feasie  aod  C,  W.  DuRoy  contra  : 

C*  V*  liioT.    ImmovabJea,  scttli^d  ufiUowry,  ettn  ha  tkUifaAtv-d  or  iiJCirtj;;ii|^oil  iturjng 
tli(?  miLrriiigo  neiclier  Ijy  tliu  1iU;»baijd  nor  bjr  ttm  wFfe,  tior  hf  Uotli  tni^ctlier, 

C  C*  aaSO.    immovables,  statled  us  dowry,  nmy  be  ttllcBiitetl  with  tbe  wtftt^s  ^on- 

»eol  wljon  tUf^  All^nution  nf  tin;  SHtue  lm»  Upon  tilloweil  bf  the  mjirt-ln^t?  con* 

iTAi'ii  but  tbeir  Tiiltitj  must  be*  i-^iuvt'Mted  in  otiuT  tmmoTabb^s, 

In  A  final  imnitliJix  amoug^  tjejr^.  wliort;  tUt^y  mnm&ily  cliifui  eiiU^aioH*  froiM 

each  other,  they  are  all!  pLttintttir^  anil  dL^renchitiiCc^.    2  Au.  SIS;  It  Aiit  •t§i>^  471^ 

Bepllearltmft  nrc  m>t  permttted  by  our  IftWp  «n*t  ao  aU  alle^fatlonss  in  the  iinsf^cr 

tireopc'u  to  every  objet^tion  ol  luw  mid  faot  aia  nonage,  eoTerturi^  Eritiid,  prc- 

i^crLpttou  nod  thtvtll£t^  aij  if  specialty  plcsided;    If  defendant  be  tiiirpri^ed,  the 

proper  remedy  isi  a  eontmccaneo  or  nttw  trial,    lleniien  Dijjfest^  p.  IIjT^  I»  JiTci,  t, 

and  eases  cited, 

Judititat  udm  ids lonM  ejstoti. 

Actian  to  tumul  a  Judgment  la  prescribed  by  one  year,    C.  P.  ftl.?. 

Action  Ut  annul  contracts*  teatftments  or  ot1>crii^ta  Is  prescribed  by  fire  yeara* 

The  pr^eK7r I pt Ion  against  the  action  of  a  married  woman  to  annul  the  Nde  of 
herifital  property  b^gln«  to  run  from  the  ilate  of  tbe  jadirmrnt  o(  wuparation. 

Personal  actions  are  preacriljed  by  ten  3^earB. 

Judgments  cun  not  be  ultaeked  in  eotlnteral  proceedings,    15  An,  Wl  3&  An.  It^l, 

Bya;  m  An.  ♦>W;  >t8  An.  miA. 

i^a tracts  duly  executed  and  recorded,  and  having  ao  patent  nullity  stamped 

oa  tbeir  taee,  ean  not  be  assailed  In  a  eolhitijral  proeetsdlng.    :iO  An.  41;  23  An. 

I«;  30  An.  ,171 ;  U  An,  mi. 

Authority  of  attorneys  can  not  be  questioned  where  parlies  are  gailty  of  Uiehes. 

6  An.  lm. 

SI  A  fried  women  may  be  eBtoppct.    i*  M.  852  i  &  M.  52J ;  D  11.  ^. 

Krror,,  fraud,  violfince  and  wivnt  of  eonshleratJoa  must  be  eiearly  proved. 

A  tuarritKl  wotnttn  is  e^toppeit  from  ^ettiOK  up  lier  own  neg^Icet  to  execute  her 

ludginent  ot  aeparatfon.    While  third  purties  nmy  plea  the  nail  Sty  of -Huehjndg- 

meat  For  sua  id  reai^on,  »he  cun  not.    ,71  An*  212;  18  An.  'Mh 

Where  a  judgment  of  weparaLion  deereea  u  moneyed  ludgment,  the  judgmental 

reparation  Ja  valid,  evi'n  if  the  Judgment  l»  not  executed. 

Pabiieation  of  ^ueb  Judicment  presumed,    l->  An.  til. 

Acontrni't  will  not  Ijc  invalCduted  for  violence  if  there  be  another  motive  for 

making  »j4ld  coniraet. 

Men;  Infereneen  or  opinlfinn  in   regiird   to  error,  fraud,  vioienee,  ett\»  will  nol 

Aatnce  to  invalidiite  u  eontratt. 

The  law  will  not  lend  it«  aid  to  suisist  a  married  womaa  to  perpetrate  a  fraud. 

:i3»An.  lufk 

Opponent  ean  not  plead  her  own  jilniulatioa  to  annul  the  sale  to  her  uotheF. 

e  M.  151 ;  £1  R.  ^ :  IP  M.  ^li.    Al  leaat  not  without  a  eouater  letter. 


The  opinion  of  the  court  wm  delivered  by 

McEnery,  J,     ThiB  suit  involves  the  settlement  of  the  succeasioii 
of  Mrt.  Aun^e  Toledano* 


916  SUPREME  COURT  OF  LOUISIAIiA, 


Succession  oE  ToJedano.    Font^not^  Opponunt. 


T.  S.  Fontenot,  the  adfninlBtrator,  after  having  sold  the  effects  af 
the  succession,  proposed  Tor  diBtributlon  the  sum  of  |4959.03  among 
the  five  ftets  of  heirs. 

There  is  no  complaint  as  to  the  administration,  but  there  are  de- 
mands for  collation  among  the  heirs  for  property  and  money  advanced 
to  them  by  Mrs.  Toledano. 

The  principal  contention  is  as  to  the  property  demanded  from  Mrs. 
Louis  Fontenot  for  collation.  The  history  of  this  property  is  as  fol- 
lows :  It  is  described  as  a  certain  plantation  situated  in  this  parish,  on 
the  east  side  of  Bayou  Grand  Louis,  containing  about  600  superficla.! 
arpents,  bounded  north  by  public  road,  east  by  T.  C.  Batftille,  south 
by  land  formerly  belonging  to  James  M.  Thompson,  and  west  by 
Bayou  Grand  Louis,  with  aU  the  buildings  and  improvements  thereon, 
which  property  is  alleged  to  be  worth  not  less  than  $6000. 

1.  It  was  originally  acquired  from  her  father^  Dr.  Lonis  DebalUea^ 
who  gave  it  to  her  as  dotal  property  by  marriage  contract  of  date 
December  12,  1859. 

2.  On  January  7,  1879,  Louis  Fontenot  (Mrs.  Lucilje  Fonteuot 
joining  in  the  act  and  consenting  to  the  sale)  sold  said  property  to 
Mrs.  Aim^e  Toledano. 

3.  On  December  14,  1874,  Mrs.  Aim^e  Toledano  made  a  donation 
inter  vivos  of  this  same  property  to  Mrs,  Lucille  Fontenot,  opponent 
in  this  case. 

4.  On  March  29,  1881,  Mrs.  Lucille  Fontenot  sold  a  portion  of  irhis 
same  property  to  Samuel  Haas. 

5.  On  July  29,  1884,  Mrs.  Lucille  Fontenot  donated  another  portion 
of  this  600 -acre  tract  to  her  daughter,  Marie  L.  Fontenot. 

6.  On  March  3,  1886,  Mrs.  Lucille  Fontenot  sold  another  part  of 
this  600 -acre  tract  to  S.  Flaas. 

7.  On  February  1,  1887,  Mrs*  Lucille  Fontenot  sold  to  Chris  to  val 
Sylvester  another  portion  of  this  same  laud. 

8.  On  February  28,  1888,  Mra.  Lucille  Fontenot  made  a  doaation 
to  Jos.  D.  Fontenot,  her  son,  of  another  part  of  this  600  tract. 

9.  On  April  3,  1888,  Mrs.  Lucille  Fontenot  made  a  donation  of  a 
small  lot  of  this  same  tract  to  the  board  of  school  directors  of  St 
Landry  parish. 

The  question  presented  in  whether  Mrs.  Louis  Fontenot  is  to  return 
said  property  to  the  succession  of  her  mother,  or  hereafter  to  the 
succession  of  her  father,  who  is  stUl  living. 
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Suoc»#BBion  of  Toled«jio.    Footooot^Oppuneoi, 


There  ia  no  doubt  of  the  fact  that  the  property  was  acquired  by 
ionation,  in  the  ttrst  ioBtance  from  her  father, 

With  her  consent  the  husband  of  Mrs.  Louis  Fonteuot  sold  the 
property  to  Mrs.  ToledanOj  who  afterward  donated  it  to  her 
iaaghter. 

The  property  always  continued  in  the  poftseeBion  of  Mrs,  Louis 
Pontenot.  It  Is  alleged  hy  Mrs*  Fontenot,  and  we  think  it  is  fully 
sustained  by  the  evidence  in  the  record,  that  ehe  was  coerced  by  her 
tmsband  in  making  the  deed  to  Mrs.  Toledano,  and  that  no  money 
wm  paid  as  the  price  of  the  sale  and  that  it  was  a  pure  simulation, 
%n6  no  title  passed,  of  course,  to  Mrs.  Toledano*  The  heirs  demand- 
ing this  collation  then  lose  nothing  from  the  succession  of  Mrs,  Tol- 
edano, aa  no  money  was  taken  from  lier  estate  to  pay  for  this  prop- 
erty. 

Mrs.  Lonis  Foutenot  sued  her  husband  for  a  separation  of  prop' 
erty,  and  obtnined  a  judgment  againei  hini  forfSoOO,  for  the  appro- 
priatiou  of  her  dotal  and  paraphernal  property.  This  judgment  was 
never  executed,  and  the  moneyed  part  of  it,  so  far  as  it  relates  to  the 
money  received  from  Mrs,  Toledano  for  the  piece  of  the  property 
donated  lo  lier  by  her  father,  is  a  fiction.  It  is  in  evidence  and  not 
contradicted  that  Mrs.  Fontenot  knew  nothing  of  this  suit  for  sepa- 
ration^  It  is  alleged  and  admitted  that  some  |1600  was  advanced  by 
lira.  Toledano  to  the  husband  of  Mrs.  Fontenot  before  the  sale  and 
returned  to  Mrs,  Toledano  at  some  subsequent  time  by  the  mother- 
in-law  of  Mrs.  Fontenot. 

This  sum,  it  is  alleged,  formed  the  consideration  of  the  sale*  The 
wife  can  not  alienate  her  property  for  the  husband^  s  benefit,  the 
only  exception  being  that  provided  by  Art.  2361,  which  authorizes 
the  sale  of  the  dotal  immovables,  with  the  authorisation  of  the  judge, 
at  public  auction,  for  the  purpose  of  liberating-  from  jail  either  the 
husband  or  wile.  It  is  not  claimed  that  ttiis  condition  has  been  com* 
piled  with.  After  the  property  was  returned  to  Mrs.  Pontenotj  she 
lold  portions  of  it  to  different  persons.  It  is  claimed  that^  as  the 
deed  recites,  in  the  description  of  the  property,  that  she  acquired 
by  donation  from  ber  mother,  she  is  now  estopped  from  denying  the 
verity  of  the  donation.  This  donation  was  only  for  the  purpose  of 
identifying  the  property,  and  is  not  such  an  admission  as  to  prevent 
her  from  showing  the  true  source  of  her  title  to  the  property. 
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It  is  also  alleged  that  the  opponent,  Mrs.  Fontenot,  is  eitopped  by 
her  acts,  stlence  and  acqnieBcenee,  admieaianB  and  notificatioofi; 
otherwise  she  would  perpetrate  a  fraud  on  her  co-heirs  by  avoiding 
a  collation. 

If  Mrs,  Fontenot'a  acts  and  silence  were  construed  against  her, 
she  would  be  compelled  to  make  a  donation  of  the  same  propeity  to 
two  successions,  to  one  of  which,  that  of  her  mother,  she  does  not 
owe  the  collation,  as  the  property  never  formed  a  part  of  her  eaUt-e. 

While  the  plea  of  estoppel  may  be  invoked  against  a  married 
woman  to  prevent  the  perpetration  of  a  fraud  by  her,  it  certainly 
can  not  be  used  against  her  to  make  her  a  victim,  and  thtifi  inHici 
upon  her  a  wrong  and  an  injury* 

We  have  carefully  considered  the  able  opinion  of  the  Diitrict 
Judge  and  his  mUnge  on  preceding  matters,  motions  and  axcep- 
tions,  and  we  are  of  the  opinion  that,  during  the  course  of  the  trial. 
and  in  the  final  judgment,  he  has  done  full  justice  to  all  the  pariie*- 

He  has  endeavored,  and  we  think  succeesfully,  to  carry  out  the 
equality  which  must  naturally  be  observed  among  the  heirs  afi  re- 
quired by  Art.  1229,  C.  C, 

Judgment  affirmed.  • 


No.   1382. 
;Mahtiia  Gee  et  ai..  vs,  Joh^  Ci.ark,  Jk^ 

1.  ThM  iissi^M^ment  being  In  the  oftmeof  thooi^l^  uwncr  known  on  tbcrw^it^^ 
siilllt^tent  iuifl  U'ttftl. 

2.  Tax  tattles  HFC  nut  mnde  In  vluliitlon  of  Act  Ko.  7  of  lS7fi,  M.-lJLtLng  tooveil1o''t-U 
lunUs^  unless  it  be  prtiven  ihat  ibe  land  was  Bubjcct  to  ovirflow  at  thetiiwetlii' 
U8!i(*f<»nient  wiift  tjmd^.  Kvl deuce  tliut  the  lands  were  entered  In  IBSI  n*  o^i'f- 
flowc'il  liinds  will  not  be4;ouaiiler«d  as  proot  tUiit  tbey  were  aubjeci  toouerili>w 

^   inlRTH,  11^7-t,  ISTfj, 

3.  Thi.'  pu  re- h  users  of  land  el  from  one  who  h)&4  portrbnaeil  at  tax  iiiaEc  will  he  m^^iu 
tuined  In  bis  porctin^e  after  ten  yearfi^  posttesaloD  in  giiocl  faltb,  unlCdStlieifl^ 
title  is  nuHt^ally  null  and  void  »nd  hail  fulth  quite  evident. 

4.  PoKtit'^sion  tin  owner  in  good  fuitb^  under  ih  title  trnnfilatlve  of  property  tor  ten 
ycur**,  (yivt'S  an  indefeualbLe  title.  The  deCi^ndunt  pnrckuised  in  1^75  from  t>ni' 
who  hud  pureliu^ed  at  tax  i^ttLe  some  time  fireyiouB.    Flia  title  Ja  legiiL 

APPEAL  from  the  Twenty-fifth  District  Court.,  Parish  of  VermiJ- 
ion,     Edwards^  J, 


W.  B.  White  and  A',  BailUo  for  the  Appellant, 


I 


L.  L.  Bourges  for  the  Appell6@S< 
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Gee  ct  nU  vs,  Cl&rk,  Jr. 


The  opinion  of  the  court  was  delivered  by 

BrealtXi  J.     This  i»  a  petitory  action, 

PlaintilTa  sue  the  defendant  to  recover  the  southwest  quarter  of 
eection  2,  t^wn^htp  11  (eleven)  south,  range  3  ensi,  Bituated  west 
and  northweet  of  CouMe  Granger,  and  1  arpent  front  at  southwest 
comer  of  north  half  of  south  west  quarter  of  the  said  section,  and 
running  east  to  said  eonMe, 

They  also  sue  to  recover  reuta* 

They  allege  that  this  land  was  purchased  from  the  ITnited  States 
government  by  Thomas  Coop  wood  in  the  year  I86O5  as  a  locator  for 
account  and  o^^iiership  of  Joel  W.  Jones  and  John  A.  Winston, 
jointly,  with  Wm,  T,  Moore  ^  Henry  A*  Ellison,  and  others. 

On  the  5th  of  September,  1882,  plaiutifTs^  by  authentic  deed,  be- 
came the  sole  owners. 

They  contend  that  the  defendant  has  unlawfully  taken  possession 
of  the  lana.     That  he  is  domiciled  thereon  and  cultivates  it. 

The  defendant  In  his  answer  pleads  the  prescripttan  of  three  ^  five 
and  ten  years,  and  that  he  went  into  possession  in  good  faith  and 
under  a  just  title  translative  of  property  more  than  ten  years  prior 
to  the  institution  of  this  suit. 

That  this  deed  of  Male  bearing  date  the  6th  day  of  Hovember,  1S75, 
was  recorded  in  the  recorder's  ofBee,  parish  of  V^ermilion,  in  which 
parish  the  land  lies. 

That  his  vendor  purchased  the  property  at  tax  sale  for  taxes  due 
by  Thomas  Coop  wood,  November  6,  1875, 

He  alleges  that  he  has  paid  taxes  on  the  land  since  1875^  and  pro* 
duced  his  t&x  receipts.  That  he  has  placed  improvements  on  the 
land  he  values  at  $300,  which,  in  ease  of  eviction,  he,  in  reconven- 
tion, claims. 

The  court  house  at  Abbeville,  La, ,  was  destroyed  by  fire  on  the 
7lh  day  of  April,  1885  j  also  defendant's  deeds  and  the  tax  deed  of 
the  vendor  to  him- 

On  the  30th  May,  1887,  this  vendor  signed  an  aet^  wUich  waa 
recorded,  to  renew  the  deed  destroyed  by  fire. 

Wb  shall  have  occasion  to  refer  again  to  this  deed. 


The  title  was  prior  to  1875  recorded  in  the  name  of  Thomas  Coop- 
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tiee  et  wK  Tfl.  Cl«rk,  Jn 


wood.  The  land  was  aeseesed  ia  that  name  to  the  date  of  the  ux 
sale  made  to  the  author  of  defendant^  b  title.  ^  Since  the  purchase 
made  by  the  defendant  it  haa  been  aaHeaaed  in  his  name.) 

The  defendant  urj^eB  that  plaintiffs  deed  does  not  maintain  lua 
petitory  action. 

There  ia  no  evidence  that  it  was  recorded  in  the  parish  of 
Vermilion, 

The  right  of  a  party  to  maintain  a  petitory  action  against  an  owner 
under  a  written  title  in  good  faith  by  producing  an  nnrecorded  deed 
is  denied  by  defendant. 

He  confidently  relies  on  Article  22ft6  of  the  Civil  Code,  declaring 
all  sales  affecting  immovable  property  unrecorded  to  be  null  and 
void  except  between  the  parties  to  the  act,  and  that  they  will  not 
maintain  a  petltor^^  action  against  a  party  in  possession  under  a  re- 
corded title.  C,  C,  2242,  2246,  2253,  2442,  2264,  Coleman  vs. 
Coleman,  a?  An,  567, 

We  prefer  not  to  rest  our  decision  upon  the«e  authorities^  although 
there  is  some  force  in  the  position. 

The  fact,  however,  that  plaintiffs^  deeds  were  unrecorded  can  be 
invoked  in  so  far  as  relates  to  the  tax  deed. 

It  is  not  reasonable  on  the  part  of  the  plaintiffs  to  contend  that  the 
property  was  not  assessed  in  the  name  of  the  owner,  and  at  the  Rame 
time  allege  that  Coopwood*s  ownership,  dating  since  1B61^  was  their 
own,  aa  he  in  the  purchase  acted  as  their  agent*  They  were  ab- 
sentees, u^kno^vn  as  the  owners  of  the  land.  It  is  not  strange  that 
the  aaaessor  continued  to  aaaess  the  property  in  the  name  of  Coop- 
wood  some  time  after  his  death* 

The  defendant  necessarily  relies  npon  secondary  evidence  to  main- 
tain his  ownership* 

It  is  his  misfortune  to  have  lost  his  title  deeds* 

We  will  seek  to  prevent  that  any  advantage  be  obtained  on  the 
part  of  defendant  in  so  far  as  relates  t^^  the  evidence  coatained  in 
♦he  lost  documents ;  but^  at  the  same  time,  we  will  endeavor  not  to 
Aggi^avate  the  loss  by  over- ex  acting  and  severe  construction  of  the 
evidence. 

The  property  was  assessed  in  the  name  of  Thomas  Coopwood, 
whose  title  as  owner  waa  of  record  in  the  recorder's  office  of  V'er- 
milion  parish  at  the  time. 
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06C«  et  aL  Tb.  Cloi'k.  Jr. 


It  was  adYertised  for  taxes  in  that  name  and  sold  at  tax  aale. 

It  can  not  reaBonably  be  denied  that  the  vendor  to  defendant  did. 
In  November^  1875,  purchase  lande  at  tax  sales  aaeeaaed  b»  just  men* 
liioned. 

The  plaintiffs  contend  in  opposition  to  this  tax  title : 

L  That  sales  made  in  violation  of  Act  No.  7  of  1875  are  null  and 
Void, 

2.  That  a  tax  sale  is  void  if  the  taxes  have  been  previously  paid. 

L  The  sale  was  not  made  in  violation  of  Act  7  of  1875, 

It  was  not  overflowed  land  and,  therefore,  did  not  come  within  th© 
provision  of  that  act.  The  only  evidence  upon  the  finbject  is  an  ad- 
mission made  by  counsel,  to  which  ouj  attention  is  especialJy  directed. 

It  reads :  ^*  It  is  admitted  by  all  parties  that  this  land  was  entered 
in  1860,  by  Thomas  Coopwood  as  overflowed  laud&f  at  the  price  of 
12  1-2  cents  an  acre." 

It  does  not  follow  that  it  was  overflowed  land  in  1873  and  1874,  at 
the  time  ajsse&sed.  During  the  many  intervening  years  great  changes 
have  taken  place  in  the  level  of  lands,  the  flow  of  the  water  and  the 
drains. 

To  enable  any  one  to  obtain  the  benefit  secured  by  that  act  the 
proof  of  overflow  must  be  more  recent* 

That  act  provides  only  a^  ^Ho  taxes  due  on  lands  overflowed 
during  the  flood  of  1874,'*     Proviso,  Sec.  7. 

There  is  no  evidence  at  all  about  the  overflow^  of  1874.  The 
record  does  not  disclose  any  proof  except  the  admission  just  men* 
tionect,  predicated  upon  the  ex  parte  affidavits  of  entrj^men  not 
always  particular  about  their  affidavits  respecting  the  overflowed 
condition  of  the  land  they  seek  to  enter  or  purchase  from  the  gov- 
ernment. 


2.  If  the  taxes  had  been  paid  by  the  plaintiffs,  as  alleged^  the  t&z 
title  would  be  void. 

The  receipt  of  payment  is  not  produced. 

The  oral  testimony  of  one  of  the  plaintiffs  in  regard  to  the  pay^ 
ment  of  these  taxes  does  not  refer  to  the  lands  claimed  except  iu 
{general  terms. 

The  landa  are  not  spsclally  referred  to  as  lauds  upon  which  plaia- 
^fts  have  paid  taxes. 
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Oee  et  aL  v».  Clark,  Jr, 
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We  conclude  that  the  tax  title  was  sufficiently  legal  to  juatify 
I  defendant's  good  faith,  and  Bnpport  hta  allegation  that  he  in  1875 

purchased  a  title  be  had    reason  to  believe  just  and  tranBlative  o! 
property, 

•  •*••#** 

It  Is  next  contended  by  plaintiffs^  able  and  energetic  coutisel  that 
the  acts  of  May  30,  1887,  in  which  the  parties  declared  that  the 
original  act  of  Bale  had  been  destroyedj  declarations  were  made 
fatally  damaging  to  defendant. 

Let  us  examine  the  grounds :  In  the  deed  of  renewal  the  land  m 
erroneously  described  as  in  township  12. 

It  is  situated  within  the  limits  of  township  11  (eleven). 

It  is  sought  to  hold  him  bound  by  the  terms  of  this  act  of  renewaL 

The  defendant  is  an  illiterate  man;  also  the  vendor  of  the  land  to 
him.  The  locality  was  described :  A  certain  coulee  was  given  as  the 
boundary,  which  coult^e  does  not  flow  through  any  part  of  townahip 
12,  but  through  township  11,  in  which  lies  the  land.  He  fenced  thia 
land.,  cultivated  It,  and  has  had  actual  and  uninterrupted  poB»essioii 
of  It  since  his  purchase  In  1875, 

The  evidence  discloses  a  mistake  of  one  figure  only  in  drawing  up 
the  act,  12  when  it  should  have  been  11.  The  remainder  of  the 
description  in  the  act  shows  that  the  land  is  in  IL 

PlaintifTs  allege  that  the  defendant  has  possession  of  the  laud  we 
have  already  described.  The  defendant  shows  that  this  is  the  land 
which  he  bought  in  1875,  and  the  deed  to  which  was  recorded  in  the 
mortgage  book.  This  is  the  land  on  which  he  has  paid  taxes  since 
that  time. 

The  evident  error  in  inadvertently  substituting  the  figure  2  for  I 
should  not  be  the  cause  of  his  losing  the  rights  he  has. 

The  evidence  was  properly  admitted  under  the  circumstances  and 
the  defendant  was  rightfully  allowed  to  correct  the  error  and  prove 
in  which  township  the  land  lies. 

The  defendant  has  shown  open  and  uninterrupted  possession  more 
than  ten  years,  under  a  jast  title  acquired  in  good  faith. 

He  is  protected  by  the  plea  of  three  yew^  in  so  far  as  relates  to 
the  tax  title,  and  by  the  plea  of  ten  years  as  an  owner  in  good  faith 
during  that  tiiiie» 

It  is,  the  re  fore  J  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed.  The  plaintiflf  and  appellant  to  pay  the 
cost  of  appeal. 


OPBLOUSAS,  JULY,  1890. 


923 


Eu^eltJiiinj  Wfft\  elc.  v».  Coeo*  Admlnl«tf«tor. 


No.  1390. 

Mary  Ekgelman,  Wife,  etc.,  va,  Edward  D.  Coco,  Administra- 
tor* 

Wiitirts  ihi}  aoiti  lielr  to  a  isiiepeastion  imij  ull  the  crfiditoriit  Tn>ike  un  extrii  jiiiKeial 
BeitloiiK'iit  of  ttU'  9ucc«sslciii  luul  Involve  its*  »ffalr»  in  cnnfu»ic>ii^Hjf?j4*orirt  will 
litMYe  llioiu  wberf  they  huve  placed  tliemselvea  und  illani1s»  tbe  ault. 

APPEAL  from  the  Twelfth  District  Court,  Paiiih  of  Avoyelles. 
Elackman^  J. 


W.  Hall  and  John  C   Wickliffe  for  Opponent  and  Appellee* 


Thorpe  d^  Pcf^erTfmn  for  Defendant  and  Appellant. 


Oh  Motion  to  Dishibb. 
The  opinion  of  the  court  was  delivered  by 

McEnerv^  J.  The  appellees  file  a  motion  to  dismiss  this  appeal 
on  the  ^ound  that  an  order  of  appeal  had  been  granted  in  open 
court  to  the  Court  of  Appeals,  and  that  the  District  Court  was  with- 
out iuriBdiction  to  grant  an  order  of  appeal  on  petition  to  this  court. 

There  had  been  no  appeal  bond  filed  when  the  order  of  appeal  had 
been  granted  to  the  Court  of  Appeals,  The  order  of  appeal  to  the 
Circuit  Court  had  been  granted  in  error,  It  had  no  jurisdiction 
TQtione  Muterm.  This  court  was  the  proper  one  to  which  the  appeal 
should  have  been  made  returnable.  The  first  order  of  appeal  could 
be  set  aside,  having  been  granted  in  error,  by  a  second  order  making 
the  appeal  returnable  to  this  court* 

The  motion  to  dismiss  is  denied. 

On  the  Merits. 

James  Adair  died  in  Auguat,  1882,  leaving  a  surviving  widow  bis 
iole  heir. 

The  estate  had  two  creditors — one  who  qualified  as  administrator, 
E,  D.  Coco,  and  the  other,  Anatole  Coco,  who  held  certain  mort- 
gage notes  and  vendor's  privilege  against  the  immovable  property 
of  the  Buecesaion. 
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Kii^ulumij,  Wife,  tic.  ve-.  Coco*  Admiiiistrator. 


The  only  pariiee  who  had  any  interest  in  the  fiucceaaion,  tbewidov 

and  the  two  creditorg^  made  an  extra  jndicjal  settlement  of  the  sac* 
cession,  the  reault  of  which  ie  in  e:^  trie  able  eonfuBion  and  a  voat 
amount  of  unprofitable  litigation. 

Believing  that  the  suecesaion  property  would  not  pay  all  the  debw, 
it  was  agreed  verbally  among  thema elves  that  A.  Coco  was  to  pay 
the  debts  of  the  succeeeion,  for  which  she  w^ as  to  convey  to  Mra  in 
time  twenty  acres  of  the  immovable  property,  and  she  was  to  retain 
the  personal  property  and  the  balance  of  the  farm  pro  pert  y,  on  whleh 
was  situated  the  dwelling  and  other  buildings.  This  agreement  waa 
partially  carried  out,  and  a  division  hue  made  between  their  properties. 

The  administrator  was  instructed  not  to  proceed  wiXn  the  admin- 
istration of  the  succession*  A  period  of  six  years  elapsed.  The 
mortgage  noteH,  it  appears  from  the  record,  have  prescribed ^  and 
the  administrator,  on  the  application  of  the  widow  Adair,  is  com- 
pelled to  file  an  account,  which  she  opposes,  and  attempts  to  hoid 
him  liable  for  rents  and  revenues^  etc. 

There  was  judgment  adverse  to  the  administrator,  from  which  he 
has  appealed.  It  would  ha  inequitable  and  unjust  to  bold  him  lishle 
in  accordance  with  the  judgment  appealed  from. 

What  this  court  said  in  the  succession  of  Ga^sie  is  applicable  to 
this  case.     Succession  of  fJassie,  42  An. 

We  will,  therefore,  without  prejudice  to  the  right  of  Mre.  T.  J. 
Bonnette,  formerly  the  widow  Adair,  to  have  returned  to  her  the 
real  estate  now  iu  possession  of  the  succession  of  Anatole  Coco^  or 
his  representatives,  follow  the  role  we  adopted  in  the  snccesdon  of 
Gassie. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  annulled,  overruled  and  reversed,  audit  is  now  ordered  that 
the  rule  obtained  against  the  administrator  to  file  an  account  be  dis- 
charged and  the  application  be  dismissed,  without  prejudice  to  the 
widow  Adair,  now  Mrs.  T.  J.  Bonnette,  to  have  returned  to  her  in 
kind  whatever  property  the  administrator  may  have  in  his  possession 
belonging  to  her  aji  the  sole  heir  of  her  husband. 

Appellant  and  appelJee  equally  to  pay  costs  of  appeal. 
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XtfWmun  f  g,  Wtltltiiist4;t[i. 


No.   1380. 
H.  &  C-  Newman  va.  J.  Wilbicnsteik, 

Ail  iippcftl  tiikt'Ti  tioni  the  rrrf uaat  nC  li  ei>iirt  to  f|;rant  a  eoi^tSniianc^^  fiiiL^t  be  (119- 
ml«u»ed,  TIU"  r^fiissil  ii*  ntjt  iin  InterlriiMitory  ^irdur*  Hfusfi-pliblt*  of  t'uusingiiu 
Jm^purnlile  Injnry.  |*iirtJe^uli>rl>*  tiiight  Ihi^  upiifnl  to  bi'  ilisiuSsfiefl  w-heu  tlit* 
Jmlg-tuent  on  tlit*  mt?i  its.  Is  noi  apppuletl  tnmu 

* 

APPEAL  from  the  Twentyflret  District  Court,  Pariah  of  Iberia. 
Moil  ton  J  J, 


L^  T,  Ihilanif  for  Plaintiffs  and  Appellees. 


FoMer  iS;  Brwimard  for  Defeodant  and  Appellant. 


On  Motion  to  DiSMies. 

The  opiniou  of  the  court  was  delivered  by 

Bkkmudez,  C.  J.  The  plaintiff  sued  before  a  justice  of  the  peace 
for  f86.  The  defendant  pleaded  a  general  denial.  After  trial  judg- 
ment was  rendered  in  favor  of  plaintiff »  and  defendant  appealed  to 
the  District  Court.  He  there  filed  a  reconventional  demand  against 
the  plaintiff  for  $2500. 

When  the  case  came  up  for  trial  the  defendant  moyed  for  a  eoa- 
tiniiance^  which  was  deollnecL  Evidence  was  adduced,  and,  after 
hearing,  the  court  adirmed  the  judgment  appealed  from.  The  de- 
fendant then  appealed  to  this  eoui't  from  the  refusal  of  the  judge  to 
allow  the  continuance,  and,  in  no  way,  from  the  judgment  rendered 
on  the  merits. 

A  motion  ib  made  here  to  dismiBS  the  appeal. 

If  the  judgment  rendered,  which  does  not  expressly  pass  on  the 
reconventional  demand,  which  it  ignores  totally,  were  susceptible  of 
review  by  this  court,  an  appeal  should  have  been  taken  from  it. 

That  was  the  only*way  in  which  this  court  could  have  revised  the 
ruling  of  the  District  Judge  refusing  a  continuance. 

But  oo  appeal  whatever  was  taken  froro  the  judgment,  be  it  what 
It  may,  rendered  on  the  merits  of  the  case. 
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Xcwiuun  TB»  WUflcnattin, 


Had  an  appeal  been  taken  from  a  formal  judgment  dismissmg  the 
reconYentioual  demand,  the  lower  court  would  have  been  sustained; 
for  it  is  manifest  that,  while  sitting  as  an  appellate  court  to  try  a 
case  coming  from  a  justice's  court,  it  had  no  jurisdiction  to  hear 
and  determine  a  recunventional  demand,  Avbich  should  have  beeniii' 

Btitnted  as  an  original  demand  by  direct  action. 

« 
Even  if  the  re  conventional  demand  had  been  regularly  broQi^, 

1  '  thf^  refusal  of  the  judge  to  grant  a  continuance  would  not  be  treiM 

as  an  interlocutory  decree  susceptible  Of   causing  an  irreparable  iii- 
r  jury  and  be  renewable  here,  as  is  attempted > 

»  The  motion  must  prevail- 

»  It  is,  therefore,  ordered  that  the   appeal  herein  be  dismiaeed  with 

oostfl* 

I 

i  Breaux,  J.,  recused  as  having  been  of  counsel  for  plaintiff. 

I 


ir 


It    I 


CASES 


AltGUED  AND  D£TEEMIN13D  IN   THS 


SUPREME  COURT  OF  LOUISIANA, 


AT  SHREVEPORT, 


OCTOBER3    1890, 


JUDGES  OF  THE  COURT: 

•HON-.  EDWARD  BEEMUDEZ.  Chit/  yufttk*. 


HOX.  CHAT*LE5  E.  KENNER, 
IIDN^  LYNNT   Jl.  VV ATKINS, 
HON.  SAML^EL  D.  McENERV, 
HON.  JOSEPH  A.    BREAUX. 


I 


Axxpciiiff  yttj/icfr. 


No.  266. 
Lbon  M.  Cabter  vb.  The  State  of  Looisiana. 

An  uct  ill  Ihe  I^eglelatam  auihorfssInK  a  party  to  sue  tbe  Btnte  does  not  auiUor* 

1i:l' Hip  |j$e)iiatie<3  r>f  ti  writ,  ul  Jttri /Hf^ffM,  i.'i>itiiai\tui\nf^  cLiu  >telziiri3  tiiiil  Hai:<5  of 

property  vt  the  StftI*  U*  »atlaty  the  Judj^Qi^ent  rencTiirei!  fii  sQ<:rli  salt. 

Xhe  only  effeH  of  ^ticli  JtAlgment  is  to  uffoct  Ji  t^cCtltiiutiiil  of  iJispuU^d  quttAllooJi 

of  Iflw  and  Enet  involTed,  morally  b hiding  cm  tJit^  ^taCf,  bul  po^sicLsstTig  no 

ejxt^cutory  force* 

Ttio  control,  admin iBlFHt Ion  aod  tU«p(}ft!|lon  of  the  property  und  fimda  of  tlio 

MHtc  and  the  ftpproprljillon  tbcroof  to  tht*  pHyiijtj'nt  of  dubts  wre  powers  upper* 

tuiriltiy:  rsfbi«ivelj  to  thG  leg(«lntlTe  ^IcpuPtmeTit,  jind*  under  Artk4i?6j  U  atitl  1!| 

iff  tlie  Const  it  at  km,  ciin  not  be  deleifated  to,  or  exerolied  by  the  Judlclnrif 

dcpattnumt, 

*Aii«eiit  dun ug  Ibis  term* 


1 
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Carter  vs.  State. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 


Land  A  Land  and  A,  H.  Leonard  for  PlaintifF  and  Appellant: 

1.  The  ludicial  power,  under  the  Constitution  of  the  State,  is  one  of  the  sovereign 
powers  of  government,  independent  and  exclusive  of  the  legislative  and  execu- 
tive powers  of  the  government.    See  Arts.  14, 15  and  80  of  the  Constitution. 

2.  Under  the  present  Constitution  the  courts  of  the  State  can  only  exercise  Judicial 
powers,  and  no  law  can  be  passed  authorizing  them  or  the  several  judge& 
thereof  to  exercise  any  other  functions  or  to  perform  any  other  duties  batsacb 
as  are  Judicial.    See  Arts.  92,  U  and  15. 

8.  It  is  a  universal  principle  o7  Jurisprudence  that  the  Judicial  power  of  a  coart  is. 
continuous,  and  ends  only  with  the  execution  of  its  Judgments;  and  that  every 
court  has  the  power  to  command  the  execution  of  its  final  sentences,  decrees 
and  orders. 

This  principle  of  Jurisprudence  is  stated  by  Sir  William  Blackstonc  in  the  fol- 
lowing language:  "All  Jurisdiction  implies  superiority  of  power;  authority  ta 
try  would  be  vain  and  idle  without  an  authority  to  redress ;  and  the  sentence 
of  a  court  would  be  contemptible  unless  the  court  had  power  to  command  tho 
execution  of  it."    1  Blackstonc's  Commentaries,  242. 

4.  The  same  principle  is  expressly  declared  in  our  own  State  laws  as  follows:  "Tho 
execution  of  Judgments  belongs  to  the  courts  by  which  the  causes  have  beea 
tried  in  the  first  instance,  wuetber  such  Judgments  have  been  afilrmcd  or  re- 
versed on  appeal."    Sec  C.  P.,  Arts.  617,  618. 

5.  The  same  principle  was  recognized  by  the  Supreme  Court  of  the  United  States 
in  the  celebrated  case  of  Chisholm  vs.  The  State  of  Georgia,  In  which  the  i>tat6 
was  sued  by  a  citizen  of  another  State,  under  a  provision  contained  in  the  Con- 
stitution of  the  United  States.    See  2  Dallas,  p.  419;  1  Kent's  Commentaries,  2!*?. 

6.  The  same  principle,  when  a  State  consents  to  be  sued  and  is  prc»perly  brouyht 
into  court,  is  recognized  and  declared  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Davis  vs.  iiray,  in  the  following  language:  **When  a  t^tnte 
becomes  a  party  to  a  contract,  the  same  rules  of  law  are  applied  to  it  as  to  pri- 
vate persons,  and,  when  properly  brought  into  the  forum  of  litigation,  no  right 
or  immunity  can  be  asserted  by  the  ."^tate  as  an  incident  of  its  sovert»ignty» 
Davis  vs.  Gray,  16  M'all.  303. 

7.  A  State  can  not  be  sued  without  its  consent;  but  a  State  may  waive  thi?*  privi- 
lege and  permit  itself  to  be  made  a  defendant  in  a  suit  by  Individuals  or  another 
State.  A  State  may  prescribe  the  terras  and  conditions  on  which  it  consents  to 
be  sued,  and  the  manner  in  which  the  suit  shall  be  conducted,  and  may  with- 
draw its  consent  before  trial  and  Judgment.  Bec^s  vs.  Arkansas.  20  Howjird^ 
627;  Clarke  vs.  Banard,  106  U.  S.  437;  Cunningham  vs.  Mason  etal.,  109  U.  5^.446. 

8.  The  act  of  the  Legislature  authorizing  the  plaintiff  to  sue  the  State  contains  no 
terms  or  conditions,  but  declares  In  plain  and  positive  language  that  he  shall 
have  the  right  to  sue  the  State  and  recover  the  amount  of  money  adjudged  to 
be  due  to  him  by  the  court  taking  cognizance  of  the  suit.    See  Act  No.  81  of  IfM. 

9.  The  Judicial  powers  of  a  court  only  end  with  the  execution  of  Its  judgment  S 
Blackstonc,  '61S;  C.  P.,  Arts.  617,  618. 

10.  A  Judgment  directing  the  payment  of  a  sum  of  money  is  executed  by  a  writ  of 
Jitri  facia*  against  the  property  of  the  debtor.    C.  P.,  Art.  641. 


"i:  < 
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Tliis  writ  lies*  liKalusC  ail  pt^r^oiis  nod  corporal  ions,  wfaether  prlvno^^ed  or  not. 
^  Ulucrkfrtoae,  il7.  C.  1*.  B41. 

tl.  Hifi  WT\^ofjift*ifttHfM  is  uot  Ji  writ  nf  coiiipolision  or  coercion;  It  duf&  not  com- 
tnatid  tbe  *Jt*btur  to  do  uiiy  act,  to  excfeiso  any  poWi?r,  or  to  pertortu  any  duty 
<?<^litnn-y  to  hin  will  or  pleiiaiire*    C.  P.,  Arts.  **43,  <SI,H;  HluC'kstoDi*^  417. 

13.  Tfte  ConistUption  of  the  !^tate  ordaittij  tliat  all  courts  whiil)  hv  opeiit.icl,and  every 
period  for  Injury  dtitif  him  in  hin  rights,  Innd^,  giX»0»,  p^T^on  or  reputatSou^ 
i^bail  bnve  Hd,e<|t]atiL'  ri^o^dy  by  due  prof-oiti  of  law,  aiid  |uAtlce  uilmtnintcruil 
ivitbont  UenJal  «}r  unfuoa^uriMiblc*'  <:lelaj.  ^('e  Art,  it.  The  due  proeoss  of  [aw 
la  tll»t{Dguiabad  Ento  orlgltial,  Inttsruiedlate  and  Huaii.  Finnt  proce^a  is  tlj*i 
process  of  execution,    -i  Bkieki^lonc,  I'tK  41H» 

IS.  A  Btftte  fcs  a  supriime  polklcul  eorporatlon  ;  Init  when  It  wttlvej*  Its  aoteroli^nty 
orextituption  from  suit,  ami  is  properly  brouj^bl  Into  the  ft^rutn  ot  lltitraMoiit  It 
beoome»  aubjet-t  to  the  JuHaUkaion  ol  the  court  In  the  rtama  wtiy  Hud  to  the 
itrtiiae  extent  that  rtubordluate  politieal  t-urjiomtlrYUB,  arii  ^ubjeeted  undi^r  tht$ 
conatltutloniil  lavv^  of  thi'^  ^tute,  Tht^rt;  1^  no  ^oYC'relgi^ty  In  the  partlt^d  to  a  law- 
suit,  ami  none  can  he  naaerted  In  bar  of  th«  )nri9iilcllon  of  the  court.  The  iov* 
erelg'nty  ia  in  the  court.    DutIr  vs,  Li  ray  ^  16  WuU, 

I4>  In  ault4  hetweeu  Movereig'n  States*  there  can  he  no  plea  of  aovereipfnty  in  bar  of 
the  JurJiiidietion  of  the  eourt     1  Rent,  2HT,  and  botcf). 

I^  Whva  the  GenerflJ  Assembly  of  the  i^tato  ptauB  a  law  iintborixini^  n  «ult  agaluat 
the  §tate,  the  eourtu  arti  houutl  to  eTif(>r<!e  It  to  the  full  ertwut  of  Ihetr  Jitrlsflic- 
tion  or  ludlcliiL  power*  under  tU^  Constitution^  anises  tlie  law  prescribes  lim- 
itationa  on  the  powers  of  the  courts  or  terms  and  coudltiona  Inconsistent  with 
the  fall  exorclite  thereof  in  the  salt.  See  Arts,  m,  11, 1-4,  IS  aJid  WI  of  the  Conatltu- 
tlon.    Chfshotm  vs.  The  StAtti  of  iJeorjd^la/i  Daltas,  4h». 


X  Henry  Shepherd^  District  Attorney^  for  Defendant  and  AppeU*  e  i 
It  I*  in  ho  rent  in  thn  nut  are  of  stuvereijfnty  not  to  heanietiable  to  the  »ult  of  an 
Individual  witliout  ita  cotiseui,  Tbi^  is  the  general  sense  and  general  prac^tlr^eof 
fijan kind,  and  the  ejceniption  aa  one  of  the  attributes  of  s-overelgnty  la  now 
enjoyed  by  the  g^orernmeut  of  every  .^c ate  lu  the  tralon.  Hans  vs.  Ixiulslaua, 
154  U.  S,  U. 

State  if OTemmenti*  have  the  privileifcof  puyin^  their  own  deht^  In  their  own 
wny.  free  f roui  every  eonatruint  but  that  which  flows  froui  the  obligatiouf<  ot 
lEOod  faith.  The  eoutraeti<  bt-tweeu  a  nation  wnd  indlvldioilH  are  only  binding 
on  the  conscionee  of  the  sovereigu^  and  have  no  pr«JtfJualonH  lo  t\  rotupul^ive 
force,    flans  v§.  Louisiana,  1^4  V,  §,  1^, 

The  pnhhe  piTtperty  and  money  uaed  Cor  publie  purposes  of  the  jmiishea  of  the 
State,  to  whom  the  aovercEiLfn  hita  delegated  but  a  portion  of  lier  powers,  are 
exempt  from  ejeismrceT^m  thon^'bJ'iJdgmenta  have  been  rcodered  in  conformity 
W?  Inw.  1  An.  i^^ ;  1  An.  ^  \  6  An.  S70 :  City  vs*  i^ug:ahed,  ^.1  An,  548. 
Th«  pubbe  revenues  nnd  publie  property  of  the  State  are  under  the  cxelurtlve 
eoiitrol  of  the  legislative  department  of  the  goTemuient.  That  department  li 
without  authority  to  divert  them  save  in  the  met  bod  prescribed  by  the  Con - 
ctltnlhjn.  A  jndgiuent  uutliorizlng  the  seizure  of  the  p  roper i}'  or  money  of  thi* 
BtiiC«  would  he  a  nullity. 

Na  money  >9haU  be  drawn   from  tlu'  treasury  except  in  pursuance  of  speclQc 
apf^roprlatioti   made  by  law*    Artiele  iH  of  the  Constitution.     The  General 
AflAembly  «h«.l]  hmv^  no  ]>oweriiorantho^lKe  the  payment  of  any  claim  against 
50 
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the  State  without  ejcpress  authority  of  law.  Article  45  of  the  Constitution. 
When  the  Judgment  orders  the  payment  of  a  sum  of  money  the  party  In  whose 
faTor  it  is  rendered  may  apply  to  the  clerk  and  obtain  from  him  a  writ  of 
Jlerifaciaa  against  the  property  of  his  debtor.    C.  P.  641. 


The  opinion  of  the  court  was  delivered  by 

Fbnnbb,  J.  By  an  act  of  the  Oeneral  Assembly,  No.  81  of  1884, 
plaintiff  was  authorized  to  sne  the  State  of  Lomsiana  for  a  certain  in- 
debtedness alleged  to  be  dne  under  a  contract  with  the  State.  In 
accordance  therewith  he  brought  his  suit  and  recovered  a  judgment 
against  the  State  in  March,  1886,  which  became  final  without  appeal. 
He  aUeges  that  at  the  session  of  the  General  Assembly  in  1886  and  at 
the  subsequent  session  in  1888  he  applied  for  an  appropriation  to  sat- 
isfy his  said  judgment  by  bills  for  that  purpose  introduced  by  mem- 
bers, which  said  bills  were  defeated,  and  that  his  only  remedy  for  the 
enforcement  of  his  rights  under  said  judgment  is  by  the  exercise  of 
the  judicial  power. 

He  avers  that  the  State  owns  property,  rights  and  credits,  which 
form  no  part  of  its  annual  revenues,  derived  from  taxation  for  the 
support  of  the  government,  and  which  are  not  exempt  from  seiznre 
and  sale,  and  that  he  has  the  right  to  execute  his  judgment  by  seix- 
ure  and  sale  thereof  under  the  usual  process. 

He  prays,  therefore,  that  the  State  be  cited  through  her  Gtovemor 
and  that,  after  due  proceedings,  there  be  judgment  decreeing  that  a 
writ  of  execution  or  fieri  facias  issue  on  said  judgment  against  the 
State  commanding  the  seizure  and  sale  of  any  of  her  property  not 
forming  part  of  her  annual  revenues  derived  from  taxation,  to  an 
amount  sufficient  to  pay  and  satisfy  said  judgment. 

The  State  appeared  by  counsel  and  filed  an  exception  of  no  cause 
of  action,  and  from  a  judgment  sustaining  said  exception  the  plain- 
tiff brings  the  present  appeal. 

The  learned  counsel  of  plaintiff  fully  and  frankly  concedes  the 
principle,  now  fortunately  too  firmly  established  by  repeated  judi- 
cial decisions  to  admit  of  further  controversy,  that  a  State  of  this 
Union  can  not,  directly  or  indirectly,  be  sued  by  its  own  citizens,  or 
by  the  citizens  of  other  States  or  of  foreign  nations,  either  in  its  own 
courts  or  in  the  Federal  courts,  without  its  consent.  His  contention, 
as  we  understand  it,  is  that  the  State,  in  this  case,  has  consented  to 
be  sued,  and  that  the  effect  of  such  consent  is  to  subject  the  State 
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to  the  jodieial  power  and  jurisdiction,  not  onl^r  for  the  purpose  of 
enteFtainingT  heariag  and  deciding  the  euit,  but  also  for  the  purpose 
of  executing  and  enforcing  the  judgment  by  the  eeiaure  and  sale  of 
the  property  of  the  State  and  by  applying  the  proceeds  to  the  satie- 
faction  thereof. 

Otir  answer  to  this  contetitioii  is  twofold,  viz; 

1*  The  consent  to  execute  the  judgment  rendered  by  seizure  and 
aa]e  of  the  property  of  the  State ^  is  not  implied  by^  and  does  not 
follow  from,  the  consent  given  to  the  suit, 

2,  If  such  cotisent  had  been  expressly  given  by  the  legislative 
power,  it  would  be  unconstitutional,  null  and  void. 

I. 

Lfegislative  acts  authorizing  individuals  to  sue  the  State  npoxi 
claims  which  the  Legislature,  for  any  cause,  does  not  see  fit  to  rec* 
ognize  and  pay.^  have  been  of  common  occurrence  in  this  and  in 
other  States,  Their  purpose  and  effect,  as  commonly  understood, 
are  undoubtedly  nothing  more  than  to  refer  to  the  judiciary  the  set- 
tlement of  the  queetlonB  of  law  and  fact  involved  in  the  claims,  and 
the  determination,  in  the  form  of  a  judgment^  of  the  rights  of  the 
parties.  It  is  implied,  as  a  matter  of  course,  that  the  legislative 
power,  after  making  such  a  reference^  will  accept  and  abide  by  the 
judicial  determination,  will  recognize  the  judgment  rendered  ast^nal 
and  conclusive,  and  will,  in  due  and  ordinary  course,  make  provi* 
sion  for  the  satisfaction  thereof. 

That  such  was  the  interpretation  of  his  remedy  adopted  by  the 
plaintiff  himself  is  evinced  by  his  applications  to  successive  Gen- 
eral Assemblies  for  an  appropriation  to  satisfy  his  judgment. 

But  to  assume  that,  by  conaeuting  to  he  sued,  the  Legislature  in- 
tended to  abdicate  its  coiiBtitutionai  function  of  controlling  and  ad* 
ministering  the  public  funds  and  property  and  of  appropriating  them 
to  such  lawful  purposes  as  it  Tii%y  dasm  beater  and  to  dele^^ate  to  the 
judicial  department  the  power  of  seizing  such  property  and  applying 
it  to  the  payment  of  a  particular  debt,  would  be,  beyond  measure, 
raah  and  unjustifiable.  No  iuch  intention  is  expressed  in  the  act  or 
can  be  fairly  implied  from  its  terms ;  and  we  consider  it  beyond  ques- 
tion that  no  such  ever  entered  into  the  mind  of  any  member  of  the 
legislative  body.  The  incidents  and  appurtenances  of  ordinary'  juris- 
diction have  no  application  to  a  case  like  this.     Undoubtedly  juris- 
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diction  panted  to  render  judgments  between  parties 
cial  power  and  control  impliea  po'wer  to  execute  such ; 
the  sovereign  ib  not  subject  to  judicial  power  and  coi 
Eo  far  as  it  baa  consented  thereto ;  the  moment  the  li 
8ent  IB  reached  the  judiciary  must  instantly  halt. 
are  that  the  Legislature  has  not  consented  and  did  nc 
sent  to  the  execution  of  this  judgment  by  writ  of  fla 
bound  to  deny  Huch  remedy. 

Oounael  asks,  of  what  use  is  the  power  to  render  ji 
the  State,  if  the  court  is  powerless  to  execute  the  ji 
question  was  anticipated  by  Mr,  Hamilton  in  the  < 
Constitution  of  the  United  States  before  its  final  adopi 
purpose/^  he  asked,  *^  would  it  be  to  authorize  suits  a 
States  for  the  debts  they  owe?  How  could  recovei 
It  IS  evident  that  it  could  not  he  done  without  wai 
the  contracting  State,'*  Federalist  No.  8L  He  nev 
authorising  suit  against  a  State  would  imply  the  rl, 
facias  on  the  judgment. 

Fuffendorff  saya :  '^  And  if  the  prince  gives  the 
enter  an  action  against  him  in  hia  own  courts,  the  £ 
ceedB  rather  upon  natural  equity  than  on  munlcipa 
end  of  the  action  is  not  to  compel  the  prince  to  obsei 
but  to  persuade  him," 

In  England  claims  against  the  Crown  might  be  pi 
certain  courts  in  the  form  of  petitions  of  right,  ivit 
the  King,  but  it  was  held  by  Lord  Mansfleld  that  * 
recovery  against  the  Crowo,  application  must  be 
ment,  and  it  would  come  under  the  head  of  suppUei 
Macbeth  vs,  Haldimand^  1  Dum,  &  Easti  172. 

We  have  examined  all  the  authorities  quoted  by 
none  of  them  to  support  hia  contention.  We  are  q 
no  precedent  eitiata  snataining  the  taauance  of  ajt,  /( 
against  a  sovereign  State  in  her  own  courts,  thouf 
her  own  consent. 

The  only  recourse  for  satisfaction  is  by  applicatioi 
ture,  with  whom  the  judgment  should  surely  have 
force,  but  none  cor^^pu^t^e. 
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We  are  quite  satisfied  that,  if  the  Legislature  had  expressly  author^ 
ised  the  court  to  execute  this  judgment  by  the  issuance  of  the  writ 
of  fi.  fa. ,  and  the  seizure  and  the  sale  of  the  property  of  the  State  for 
its  satisfaetion,  such  action  would  have  been  unconstitutional^  null 
and  void. 

Articles  14  and  15  of  the  Constitution  divide  the  powers  of  govern- 
ment into  three  distinct  departments^  and  provide  that  **  no  one  of 
these  departments,  nor  any  person  or  collection  of  persons  holding 
office  in  any  one  of  them,  shall  eTereise  power  properly  belonging 
to  either  of  the  others, ' ' 

The  fiscal  affairs  of  the  State,  the  possession^  control,  administra- 
tion and  disposition  of  the  property  ^  funds  and  revenues  of  the  State 
are  matters  appertaining  exclusively  to  the  legislative  department. 
Except  in  so  far  as  the  Constitution  itself  has  appropriated  thetn  to 
particular  purposes,  the  legislative  department  has  exclusive  control 
of  them.  No  debt  of  the  State  can  be  paid  without  an  appropriation, 
and  the  Constitution  provides  the  manner  in  which  alone  appropna- 
tious  shall  be  made.  The  judicial  departinent  is  vested  with  no 
right  or  authority  over  such  matters  directly  or  indirectly  *  If  the 
Legislature,  in  authorizing  the  judiciary  to  entertain  suits  and  render 
judgments  against  the  State,  should  add  the  authority'  to  execute  the 
same  by  seizure  and  sale  of  the  Staters  property  and  the  application 
thereof  to  the  payment  of  the  debt  recognized  by  the  judgment,  it 
would  be  delegating  to  the  judicial  department  powers  exclusively 
vested  in  the  legislative  department,  in  violation  of  the  express  pro- 
hibition of  the  Constitution*  The  giving  to  the  exercise  of  such 
powers  the  form  of  judicial  process  would  not  destroy  its  essential 
character.  It  would  still  be  in  effect  the  exercise  of  the  purely 
legislative  power  of  disposing  of^  and  appropriating  the  property  and 
funds  of  the  State  to  the  payment  of  a  particular  debt  of  the  State. 
Such  powers  the  judiciary  and  all  members  thereof  are  prohibited 
from  exercising,  with  or  without  the  legislative  consent. 

If  the  Legislature  could  delegate  such  power  in  one  instance,  it 
might  refer  all  public  creditots  to  the  courts  for  satisfaction,  and 
shoulder  on  the  jndiciary  the  whole  burden  of  distributing  the  State's 
property  and  funds  amongst  them  in  a  concursvrS. 

We  win  not  further  elaborate  the  subject. 

Jndgment  afiirmed. 
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No.   270, 
The  State  of  Louisiana  vs.  Tom  Patterson, 

An  indictment  chargtni;  ihtit  tht  ftctnis i-d  tiki  ^UfiiUj'  and  felonfnoslj\  hj  fort-*?  siofl 
violence,  rob,  etc..  in  *unU"leJii  wltliam  tijmiddltioujil  wurds  *'  utriiinet  Uj«  wJlU"* 

APPEAL  from  the  Fir^t  District  Court,  Parish  of  Caddo. 
Hicks,  J. 


J,  Henry  Shepherd^  District  Attorney,  for  the  State,  Appellee : 

An  exception  to  an  i'liCErn  rhiirge  whicb  points  out  no  specific  errurSt  ^at  in- 
serts generally  thiit  It  did  not  properly  Infonit  the  Jury  of  the  law  of  thecmse, 
and  that  the  charge  li  not  law^  is  too  THjLfue  to  be  oonaiclored  by  the  Supreme 
Court. 

It  Is  the  duty  of  couui^el  to  jiaint  out  eucb  ^.'rroneoua  Instruottoo  BpeoitLcallTpUtiid 
bring  it  to  the  attentinn  of  tlir  I'ourC,  ao  thu  court  can  pass  upon  it*  Ttiouip^on 
on  Chaiglngthe  Jury,  p.  157 ^  Statirvn.  WLlMaais,  m  An.  MS;  ^tale  Ti^^  Hknilfl^SS 
An.  774;  State  vs.  MeUon»  37  An,  77. 

The  tendency  of  modi^rn  ]ur|]4prude»c«  Is  to  relate  strict  teobnical  rules  of  iht 
common  law,  and  to  look  ratber  to  suhatanoe  than  form,  to  Ideas  rAtber  tbio 
words.    State  vs.  AV  illiamg,  31  An.  H36. 

In  an  Indictment  for  robbery  the  pbra^c,  putting  In  fvar.  Is  not  v»a(^ntiaL  It  t* 
an  alternative  element  (n  tbe  oltcncL',  only  ossBntlalwbore  there  Is  nojillcgi- 
tion  of  force.    Blsiiop  2»  Cr.  l\  1<»5.  sue  p.  Hi. 

•*  If  force  Is  used  tlu-re  ne^d  be  no  otln^r  fear  lUan  tlj«  law  will  imply  from  it. 

There  need  be  no  fisar  in  fact.    It  is   aomotimes  said  that  there  must  be  either 

force  or  fear,  not  nt'cesaarily  both.    Where  there  Is  aeliial  foree  the  fear  is  coH' 

clusively  Inferred.    Ulsbop.C.  I^  2, 1174,  p.  e&i, 

Uencc,  an  Indictment  charging  force  and  violonee  wnuid  be  nnfltclent  for  ttie 

Introduction  of  ev  Id  miDc  of  force  and  violeoce  and  authorise  a  legal  eonTrr- 

tlon. 

Robbery  Is  compound  lareeny— larceny  aggravated  by  force.  It  Is  a  larceny  of 
a  high  grade;  hence  the  allegatlotisof  an  itidictment  for  robbery  f»  ho  u  Id  IwslaJ- 
liar,  with  the  addition  of  the  osijicntial  myr^ravating  nmttcr  whtch  elevnteatliQ 
offence  to  robberj-H  Mr.  liitihop  sajs;  "  Kvidentiy  in  thi^  part  of  the  indict- 
ment what  Is  ade<iuatt'  in  larcony  Is  also  In  robbery,"'  Cr.  1'.,  See,  lOWt 
Therefore,  where  an  iaformatlon  contains  all  necessary  averment  to  sup|iorta 
charge  of  robbery,  the  failure  to  cliargti  the  defendant  with  any  eonverslcwi  or 
intent  to  convert  to  his  own,  is  not  avu liable  an  an  objieecion  In  a  motion  In  ar^ 
rest.    State  vs.  Darhln,  2V  An-  162* 

As  the  words  did  wilfully  and  feloniously  ettoal,takeiin dearth  away  suflkiently 
imply  the  taking  wJthoui  the  consent  of  the  owQt*r.  State  vs.  DeSowari.  ii  An. 
979;  State  vs.  Jonca,  41  An,  784,  By  parity  of  reasoning,  the  words  wilfully  ftnd 
feloniously,  by  force  and  vlolenee,  rub  frotn  the  person,  would  negatitretfafl 
owner's  consent  amtlcUtntly  to  Imply  the  t&klag  without  eonaent  of  the  persoa 
robbed.    M.  U.  R.  im  defines  robbisry. 
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/*  IT.  Joifiti  for  Defendant  and  Appellant : 

Robbery  at  uommon  law*  S»  tbe  felon ioni^  iitiU  forcible  tJiking  of  tbu  property 

ofitaAther,  from  bis  peraoxit  or  Iq  bla  prunentn?^  i^galtiat  bis  wtll,  by  vkileiiee 

nnd  bv  putting  hlDi  in  fear.    iVbartoo'iit  Am-  C.  L-,  pan  1<^. 

TtiG ^s^sedtiaL  i^uhfttaDtive  flVtrinoritsi  In  a  bill  of  l^ncHctm'iat  required  by  the 

i'onniDOTi  law  are  not  dlspcnatMl  with  by  the  stntiite  of  tB^Ti*    20  An.  115, 

Tbe statute  of  195<^  was  not  intend^  to  make  a  radical  ehaiigc  io  the  fiiystcm  o| 

c'riuttna]  nlf^j^ainj^f  but  to  aiiuplify   it  anU  correct  HOmt!  DU)>po»ed  dullc I euek-ii, 

2«Aa.  147, 

When  the  tmtute  ha»  adopted  a  eommoiv  low  offeneo  by  fixing  a  penalty  to  it, 

without  otberwiso  dtilluing  thcscrji^ie,  all  the  common  law  requirements  most 

l»e  followed  by  tbe  tndJetuic^nt,    20  Am  4U§;  9  An.  21i>. 

WhaU'Verwus  eafientlal  to  the  description  of  the  offence  In  an  Indictmetit  ut 

tromtuon  law«  ift  essential  here,    t^  An.  121<2 ;  »n  An.  %l\ ;  "B  Am  601. 


The  opinion  of  the  court  web  delivered  by 

WATKiNi^»  J.  The  indictment  charges  that  the  accused  "  did  wil- 
fully and  felonionely,  by  force  and  violence,  rob  from  the  person  of 
FYed.  Sims  a  watch  worth  |16,'*  ete. 

Having  been  tried  and  convicted^  his  counael  filed  a  motion  in 
arrest  of  judgment^  on  the  ground  that  the  indictment  was  defective 
and  insuffieient  to  support  a  conviction^  because  *'it  does  not  charge 
him  with  robbing  the  said  Sims  of  the  watch  and  chain  against  his 
wiliy 

The  District  Judge  disallowed  the  motion,  because  he  regarded  as 
Buflftcient  the  averment  of  the  indictment  tbat  the  watch  and  chain 
were  taken  from  the  prosecutor  *'  %  force  and  ino^ence,"  He  saya 
that  while  it  is  true  that  ^^  an  indictment  (for  robbing)  must  state 
upon  its  face  that  the  gooda  were  taken  against  the  will  of  the  party 
ait^ulted,  (yet)  it  seems  (that)  it  may  be  good  without  the  use  of 
thme  specific  words^  if  the  words  used  convey  the  name  meaning**' 

It  is  well  settled  that  an  indictment  for  robberj'^  must  set  out,  in 
fiubstancei  all  the  elements  of  tbat  crime  as  a  common  law  offence* 

Such  an  indictment  should  state  the  crime  ob  having  been  com- 
mitted feloniously,  violently  and  against  the  will,  or  by  putting  the 
person  in  f'^ar* 

An  essential  element  of  krceny  is  stealth,  and  that  of  robbery  ia 
force.  The  latter  may  be  physically  applied  t^o  the  person  robbed, 
or  goods  may  be  extorted  from  him  by  the  employment  of  iatimida- 
tion  or  putting  him  in  fear*  But  manifestly  either  physical  violence 
or  intimidation  implies  a  restraint  of  volition^  nothing  else ;  and  the 
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addition  of  the  phrase  ''  against  hifl  wUl  ^^  would  have  been  an  no* 
necessary  tautology  instead  of  a  requisite  element  of  de^ieriptiDtt^ 

The  use  of  force,  or  putting  in  fear,  are  terms  to  be  employed  in 
alternative  only.  The  indictment  must  allege  cither  force  or  putting 
in  fear.     2  Bishop,  Crim.  PI.,  Sec.  1005. 

We  do  not  understand  that  a  contrary  doctrine  is  announced  in 
State  vs.  Durbin,  20  An.  408,  or  in  State  vs.  Cook,  20  An.  145.  In 
the  former  it  was  said  that  *Mn  an  indictment  for  robberj^  from  the 
person,  the  words  feloniously,  violently  and  against  the  will  are 
essential;  and  it  is  usual,  thongh  it  seems  to  be  unnecessary^  lo 
aUege  a  putting  in  fear.''  The  words  '*  violently  and  against  ibe 
will"  are  not  more  expressive  than  are  the  words  * ^  by  force  and 
violence." 

In  the  latter  case  it  was  said  that  at  common  law  the  crime  of 
robbery  "  consists  in  the  felonious  and  forcible  taking  from  the  per- 
son of  another,  or  in  his  presence  ^  against  his  will,  of  any  chattel, 
money  or  valuable  security  ^  to  any  value,  by  violence  or  putting  him 
in  fear." 

That  is,  doubtless,  a  correct  detinition  of  the  crime  of  robbeiy, 
but  the  opinion  in  that  case  does  not  state  that  this  identical  phrase- 
ology is  essential  to  the  validity  of  an  indictment.  On  the  con- 
trary, it  is  apparent  that  the  felonious  and  forcible  taking  of  goods 
or  property  of  another  against  his  will  is  to  be  accomplished  "  by 
violence  or  putting  him  in  fear.^*  So  that  an  averment  in  an  indict* 
ment  that  the  goods  were  taken  by  force  and  violence  necessarily 
implies  that  they  were  taken  against  his  will. 

Our  conclusion,  therefdre,  is  that  the  indictment  is  not  defective 
or  insufficient. 

Judgment  affirmed. 


42 
fl20 

936 
347 

No. 

271. 

42 

936 

121 

564 

The  State 

OF 

LoniaiAXA  vs.  WrL* 

Wilson  BowdER. 

In  a  bill  of  exception,  where  thi're  is  vaHimce  in  the  HtaU'int'nl  of  facts  brtire^o 
counsel  and  the  trial  Judge,  thu  latter^s  ulatement  will  bv  axrocptod. 

When  the  proper  foundation  has  not  bet^n  laid,  evidence  can  not  be  r«teeit«d  at  to 
the  prior  acts,  conduct  or  thi  eutd  or  the  Ket-nscd  against  the  ilefenduDt- 

A  difficulty,  on  the  day  previous  to  the  homieiilc,  "with  iin other  person  t ban  eli« 
accused,  is  not  admissible  in  avIdencL^  ae  a  piiH  of  the  res  petta. 
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Btnte  vs.  ISowsen 


APPEAL  from  the  Nineteenth  District  Court ,  Parish  of  St.  Mary* 
Allen,  J, 


J.  Henry  Shepherd,  DiBtriet  Attorney,  for  the  Btate^  Appellee: 

Thu  erasure  oi  thc^  CUrlatlftn  nume  nrjtl  Insertkm  «»f  iinothtT  ft«  tUu  name  of 

UefenUant  )u   nn   itiilletmL'iit  iii  no  eau9c  ff>r  urr^^Nng    Judgment,     Htute  VB. 

Tiimt^r.  2R  An.  573.     Tlic  idi'DtlftcaUniii  )^  uLl  tlifit  je»  iiPceMEj^tiry.  It  tiiAttcr^  not  by 

trbul  nitnit)  thu  litre iisuH  is  knon~ii, 

Tln>  evid^tiee  tipoti  which  a  motion  forni'w  triaJ  wha  tl<?tit€d  by  Ih^  court  b€?low 

enn  nut  lie  tHJUJjitU-fea  on  appoul,  nnh/Si*  hmught  up  hy  rt  bill  i>f  e^ceptiona. 

@tlLte  ¥».  Civi'ti,  fTi  .Vu.  Tir^^  StiiCt  VS4,  Nu^eun,    Vi  Att,  S4*2;  State  vh.  B^UJt;n,3l^  Ad. 

SCD;  Bttile  vs.  .MiUet',  36  An.  Il»3;  :^tatp  v^.   UeOwhiv.  .^T  Au.  T§4>;  Stiite  vs.  Di*fi{i,.i8 

An^  5S1>    The  bill  mu^t  a€t  out  the  cviduncf  to  ^how  thr*  fiicts  involved  in  the 

rullnif.    Stutc  vs.  Nfleoiif  32  An.  M2. 

The  &t*tthJK  (LJUt  in  A  liiotloij  for  new  trhil  wbitt  de£i*»iiiinl >*  L'uunael  uonsidwr 

the  proof  does  not  unawur  the  reiiuireixtettt ;  this  pvideot't;  itself  i?  wbut  in 

iteiH]&d. 

A  (llfllcuLty  on  the  dity  prerhmH  ta  u  boTnitdde  with  h  p<jr«ou  other  than  thci  v^c- 

cased  by  Che  dtH.'eufled  lii  not  ndmiJj^ibLc:  upoti   trial,  and  k»  not  part  of  the  re« 

ftttfa.     The  dfueAfted  i«  not  a  piirty  to  tUf  prOfteeutkm,  unU  his  ntteninces  are 

boaraay  to  th(t  j^auie  axtent  na  thoafj  of  auy  nihet  ihinrl  person^    Ttti^hopCr. 

Pro.,  ToU  2,  ^S.    It  prosecutor  Is  dead  the  evidrnfre  is  lost.     Bishop  Cr.  J,,  U^i, 

Vol,  L 


Todd  ij&  Todd  and  P.  P.  St^r  for  Defendant  and  Appellant : 
Where  il  appears  that  deceaaed  armed  himself  with  a  daoi^eroua  weapon  and 
iou^flit,  b^  torcej  toeatfr  the  lioine  of  tlie  aeenned  At  nig'bt,  against  the  latter" (4 
protest, and  the  accused  slew  bhn  In  the  uttempl,  it  i»  error  tf^exclnde  from  the 
Jury  evidence  of  a  faea  the  day  befort-  with  the  brother  of  the  wccnaed* 
Tnder  the  eirconiHtanees,  thi^dei^eudaiit  has  a  rl^fht  u*  show  tbi,'^  )ury»  by  perti- 
nuolfaet^*  what  was  the  object  of  the  assailant  and  his  motive  for  the  Altaek. 
Bi»h,  Crlm.  Pto,,M  Ed.,  Vol.  *J,  Bees.  6t<>-6l!S. 

In  »uch  an  attack  any  lotlt^cr  may  tuterfi^re  to  prevent  a  felonious  assault 
against  a  ft4km'  innjuie.  So  proof  t*f  a  prevlourJ  fuss  with  naotber  iamatc  wf 
the  hou^e  would  j^o  to  show  the  auEnms  of  the  Intruder  aud  might  fserve  to 
esciise  hia  itlayer  if  It  shoahl  uppciir  that  a  felony  was  intended  bjtbe  former. 
Ktisde  11  Crimes,  V oh  I,  p.  Wi;  Wharton  on  llomk^idn,  2d  Kd.,  Sees.  M2,  514, 
!W8,  S50;  Wharton  Crini*  Law,  Vol.  U  ^e<'».  Wa,  &h5,  IW,  4^5,  see  &th  oditkin ; 
UiBbop  Crlm.  Law.  VuL  I.  Set:.  86S  CTth  eiUtlon?. 


The  opinion  of  the  court  wem  delivered  by 

McEnery,  J.  The  accnsed  was  indicted  for  the  crime  of  murder ^ 
and  convicted  without  capital  punlshineut. 

There  are  several  defences  urged,  but  only  one  Is  relied  upon  by 
the  accused.  The  others  are  without  merit,  which  we  presume  is 
the  reason  they  are  not  mentioned  or  referred  to  in  the  brief  of  the 
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connsel  for  the  accused.  As  stated  in  their  brief,  the  case  comefl  np 
on  one  bill  of  exception.  There  is  variance  in  the  statement  of 
the  facts  by  the  connsel  and  the  trial  judge.  FoUowing  the  invam- 
ble  rule,  we  accept  the  statement  of  the  latter.  It  is  as  followB: 
^'  The  witness,  Robert  McNally,  a  witness  for  the  State,  who  said 
on  examination  in  chief  that  he  was  acting  as  constable  at  the  fair 
given  at  the  house  of  the  father  of  the  prisoner,  swore  that  he  ad- 
vised the  deceased  and  Qilmore,  who  were  entering  the  yard,  not  to 
come  in. 

''The  District  Attorney  then  asked  the  witness  why  he  advised 
this.  He  replied  there  was  a  fuss  the  day  before,  which  he  saw.  The 
District  Attorney  then  said  never  mind  about  that  fuss.  Defendant's 
attorney  contended  that  all  the  circumstances  of  the  fuss  should  be 
detailed.  The  District  Attorney  objected.  The  court  ruled  that  the 
District  Attorney  could  not  be  forced  to  ask  the  question  that  would 
bring  out  the  details  of  the  fuss ;  that  the  defendant  had  his  right  on 
cross  -  examination. 

''On  cross-examination  defendant's  attorney  asked  the  witness  to 
detail  the  circumstances  of  the  fuss,  which  he  had  said  he  saw  the 
day  before.  The  witness  answered  '  that  the  fuss  was  with  the 
young  man,  the  prisoner's  brother.' 

' '  The  District  Attorney  objected  to  the  question,  and  contended  that 
the  foundation  for  the  introduction  of  previous  difficulties  had  not 
been  made.  Defendant  contended  that  the  foundation  had  been 
made.  He  contended  that  it  was  in  proof  that  the  deceased  had 
come  into  the  yard  of  the  house  occupied  by  the  prisoner  at  night 
and,  although  halted  by  the  accused,  was  advancing  toward  the 
house  with  a  pair  of  brass  knuckles,  which  were  afterward  found  in 
his  hand  when  he  was  shot. 

"The  court  ruled  that  without  binding  the  court  and  without 
deciding  whether  or  not  the  foundation  for  the  introduction  of  the 
evidence  of  previous  acts  of  violence  by  the  deceased  toward  the 
prisoner  was  made,  that  the  evidence  as  given  by  the  witnesses  in 
answer  to  the  question  was  not  admissible,  because  it  showed  a 
difficulty,  not  with  the  prisoner,  but  with  another  person." 

In  order  to  mitigate,  to  excuse  the  homicide  on  the  groxmd  of  self- 
defence  on  passion,  the  prior  conduct,  threats  or  other  utterances  of 
the  deceased  party  in  the  special  instance  may  be  given  in  evidence, 
not  simply  to  show  that  the  deceased  was  bad,  but,  in  the  particular 
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die,  he  was  dangeroue ;  and  it  ao  appeared  to  the  accused.  But 
what  was  unknown  to  the  defendant  can  not  thus  be  shown ^  because 
be  could  not  have  acted  upon  it. 

Id  the  inetant  case  the  course  of  the  examination  neceBsarily  led 
to  the  mental  condition  of  the  defendant  which  prompted  the  homi^ 
side.  What  he  knew  was  therefore  only  releYant,  What  h©  did 
DOt  know  conid  not  have  iuduenced  his  mindi  Bishop  on  Criin» 
Pro,,  Vol.  2,  pars,  610,  611^  613,  619,  620. 

It  does  not  appear  from  the  record  that  any  foundation  was  laid  for 
Ibe  introduction  of  evidence  as  to  the  prior  acts,  conduct  or  threate 
of  the  deceased  against  the  defendant.  There  are  no  facte  brought 
up  in  the  bill  of  exception  to  show  that  the  deceased  made  threats 
against  the  defendant^  which  were  communicated  to  him,  and  that 
be  attacked  the  defendant  or  committed  any  overt  act  to  carry  out 
the  threata  so  communicated.  The  ^^fuss^'  referred  to  by  the  witness 
McKally  was  not  with  the  accused,  hut  a  third  party ^  and  is  not  a 
part  of  the  ren  gestsp^  and  is  therefore  not  admissible  upon  the  trial « 

Judgment  af!lrmed. 


No.  2ri- 
The  Parish  of  Caddo  vs.  The  Parish  of  Bo&piee, 

A.  parifth  liiiDi  I1U  ri^hC  to  charge  for  the  uiert^  usi«  of  its  )ai[  to  incHrceriitL'  prisoners 
s«tit  fn>iii  ».n  Miljiir<c;i)t  pariah  itnck'r  lui  onkTOf  the  IMatriut  Jiiilge  issueft  iu  ae- 
tonljtnce  wItU  authority  af  i^ijsctiori  2S<ry  of  the  K.  S.  wlieii  U  hus,  thrtnigh  ItH 
authoH^eil  ag^mij  given  cod s&nt  to  the  u^t-s  and  lUcy  liave  arr|ulu*ii*i*U  by  tUjit 
t'r>n«(>nt  in  ctie  i^xeciitlon  of  the  order. 

Till'  i\9c  i>f  tho  Jul  I  («i  not  inti'iicled  to  hepcrnminuiitpUnd  the  sheriff  «iloiie  im  author- 
)£<jd  to  i'hargt!  under  the  sitatutc. 

Kai?h  purlah  must  provide  a  Jiiil.  It  Is  not  [attended  thut  one  parish  «ha.U  perma- 
nchtly  have  ebarge  of  the  pdHoncrs  of  anuther, 

Whtfii  %hf  dt9cr<*tloQ  of  the  Diatrfet  Judgiis  hits  not  been  ubu»ed,  itud  it  Jitt»  tliis 
consent  of  the.  proper  antborUiosi,  c-hargeti  for  the  mere  use  of  the  Jufl  vfiW  not 

APPEAL  from  the  Second  District  Court j  Parish  of  Bossier. 
Boone.  J. 


J.   Henry  Shepherd  and  Alexander  it  Blanchard  for  Plaintiff  and 
Appellant, 


J.  A,  W,  Lofwry  tot  Defendant  and  Appellee. 
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Parish  of  Caddo  vs.  Parish  of  Boeisier. 


The  opinion  of  the  conrt  was  delivered  by 

Bbeaux,  J.  The  plaintiff,  the  police  jniy  of  the  parish  of  Caddo, 
alleges  that  the  parish  has  a  secure  and  sufficient  jail  maintained  at 
its  expense. 

.  That  since  September  1,  1882,  the  police  jury  of  Bossier  has  failed 
to  maintain  a  jail  for  that  parish,  and  that  all  persons  imprisoned  in 
compliance  with  judicial  authority  were  placed  in  the  jail  of  Caddo 
parish ;  that  it  has  been  used  continuously,  with  the  consent  of  the 
police  jury  of  the  last  named  parish,  by  the  sheriff  of  Bossier  pariah, 
for  the  detention  and  incarceration  of  accused  persons,  charged  with 
crime  and  ordered  to  jail,  and  all  persons  sentenced  to  imprison- 
ment by  the  District  Court  of  Bossier. 

That  the  use  of  the  jail  is  worth  $3  a  month,  for  each  prisoner, 
and  aggregates  the  sum  of  $3000  claimed  as  due.  The  defendant 
alleges  that  plaintiff's  petition  discloses  no  cause  of  action,  in  that 
plaintiff  has  no  authority  to  recover  fees  or  other  compensation  from 
an  adjacent  parish  for  confining  therein  persons  imprisoned  in  ac- 
cordance with  the  orders  of  the  judicial  authorities  of  the  pariah*, 
that  a  parochial  corporation,  without  special  legislative  authority, 
can  not  maintain  a  jail  and  charge  for  its  use. 

On  the  trial  of  the  exception  it  was  proven  that  the  jail  of  Bossier 
parish  was  destroyed  by  fire  in  the  winter  of  1884  and  1885.  Since 
that  time  the  parish  has  had  no  safe  prison  in  which  to  confine  crim- 
inals and  offenders. 

The  District  Judge  gave  the  sheriff  of  Bossier  orders  to  confl'se 
them  in  the  Caddo  or  Webster  jail  until  a  safe  place  of  confinement 
will  have  been  provided. 

At  this  time  the  parish  of  Bossier  has  no  jail. 

The  exception  was  maintained  and  plaintiff^  s  demand  rejected. 
From  the  judgment  plaintiff  appeals  and  prays  that  the  judgment  be 
reversed  and  the  case  remanded  to  enable  it  to  prove  the  amount 
due. 

It  was  admitted  in  argument  that  the  fees  of  the  sheriff  of  Caddo 
for  the  maintenance  of  the  prisoners  have  been  paid  by  the  parish  of 
Bossier;  also  the  services  rendered  by  physicians,  and  all  claims 
except  those  made  for  the  use  of  the  jail. 

Provision  is  made  by  statute  for  the  payment  of  the  sheriff  in 
whose  charge  the  prisoners  are  ^placed.  None  for  the  payment  of 
the  parish. 
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"The  prisoners  were  eonliiied  in  the  jail  witli  the  consent  of  the 
iroper  authorities  of  the  parish  of  Caddo,  and  during  a  uumber  of 
^ears  no  claim  has  been  made  for  the  use  of  the  jaiL 

The  judge  of  the  district  ordered  them  to  be  confined  in  the  Caddo 
>arish  jail,  evidently  without  thinking  that  any  charge  would  be 
nade  for  the  usa  of  the  jaih 

Tlie  consent  giv^en  heretofore  by  the  police  jury  of  Caddo  has  not 
>een  in  such  terms  as  to  give  notice  that  payment  would  be  required- 
[f  it  can  not  be  considered  as  an  express  appro valf  it  was  equivalent 
:o  an  acquiescence,  and  the  expression  of  a  willingness  to  its  being 
L'ompiierl  with  by  the  sheriff  as  intend©  3  j  free  of  any  charge  for  the 
nere  use  of  the  jail, 

Elaeh  parish  must  provide  a  jail  to  eontlne  prisoners. 

It  is  not  contemplated  under  the  law  that  one  parish  shall  continu* 
)ii8ly  famish  another  with  necessary  jail  rooms^  and  an  adjacent 
parish  can  not  be  compelled  to  render  sncli  a  service  permanently* 

Urder  the  circumstances  of  this  case  we  will  not  hold  that  plaintiff 
lias  the  right  to  recover. 

The  use  intended  imder  Section  2839  of  the  Revised  Statntes  is 
temporary. 

The  limBy  the  necessity  are  left  to  the  discretion  of  the  District 

Judge. 

We  conclude  that  this  discretion  has  been  properly  exercised,  and 
we  the  more  readily  reach  that  conclusion  from  the  fact  that  the 
consent  gi^en  by  the  proper  authoritiee  sustains  the  cor^eetness 
md  necessity  of  the  order  given,  and  no  charges  can  be  made  for  its 
use  to  date, 

jEdgment  affirmed. 


No,  267. 
The  State   op  Louisiabia  vs.  John   Hlnsok  and  Je:b8E  Mahtik. 

Wben*  un  indlotTiivtit  i»  found  ehiring  a  tcl  m  of  tMnirt,  nrnl  tin  further  pit:^o(^cd([igs 
Are  liudl  t^xctfpt  tbti  tlrrtfat  ut  di^fendHnt;^  and  t:h%<iir  diii^i:hurt{Li  on  bond  to  uppt^ar 
lit  li  suFcrjudltiK  tenn,  a  tiiotEoti  tJiaiAe  rui  tho  fltet  day  of  such  micceLHUrtg  term 
toqitnah  the  Ujdletincnt  on  the  ground  tJmt  tht?  clerk  had  init  Imm-h  s^vurn  un  a 
munih^r  of  the  |ury  commissions  Ih  not  too  latf*,  ou  i>roTjt  tiiut  tUe  *Wt^*i  was 
only  4l^0(?ov^rcd  At  that  date. 
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^tit«  YH.  HIiiKon  and  Hartln. 


A  PPEAL  from  the  Secood  District  Court,  Parish  of  Welwtcr. 
^     Boone,  J. 


J.  Henry  Shepherd j  DiBtnet  Attorney j  for  the  State.,  Appellant: 

TbL'  stHtiUe  provide!*  Umt  all  oblw?tIon8  to  tli*^  ttianuerof  dniwlnji  Juri«*,or  to 
any  di-fi'tt  ill  at  I'uii  he  pleuded  aj^iiluat  utiy  array  or  Ten  I  re  tnuHt  bv  Dr;ge<t  Lbe 
dr^t  (lay  of  tlu'  ti-rm,  or  aU  supti  objections,  eliall  be  eonsideriML  wuiTtK).   ^■ 

11.  Act  il  oC  1S7T. 

The  wQiit  nf  capac-Jty  of  n  jury  commit  si  oner  [e  u  maUcr  of  r^'^jrU  in  tbeeourt, 
ensily  obtained  l>>  it  Imtv  ItHpfriinn  <»f  the  reford.  State  vj*.  Tlsdalis  U  An -^W. 
The  Miuiplc  denial  noder  oulli  0f  the  wiint  of  cupwcity  nf  a  Jury  *mmii nit* fti oner ia 

liiaii^Icdent  If  thi3  utH-iiNcu]  hud  uhiiudnnt  opportunity  to  examine  tb*f  nvord 
tttid  prepun^  U\^  di'Tt^nee  pHor  to  tlie  motion  to  tjuash.  The  aerast'd  1»  linuotl 
to  u«e  due  dUlgenee  to  dt»eovor  dofeciii,  whteb  must  be  nrfred  in  (iminr,  i^iaic 
TB.  VVHtson,  m  An.  !i?^i;  S^tiite  vj*.  Jaukson,  3^  An,  %;  Stftti'  v»*  Tf«lale,4l  An.iH^ 
Where  nn  uecuned  has  ampl^  tmie  to  lo&p^ct  the  record*  und  rtliundant  oppor 
tunlty  to  aiLv^»('  with  (counsel  eljifbt  monibs^  prior  to  hi*  motion  to  qnajh, 
aUlfoUffh  it  i>**  thi+  fln«t  day  of  the  term  ftubaeQuent  to  his  appearanee  in  eonrt. 
and  tbt!  aeeufted  is  out  on  bond,  the  objection  to  the  cupueity  of  the  jury  cotn- 
m\9H\0X)ef  in  not  s^easonably  made,  ^tute  ts»  Atihuntb*  H  An*  685;  ^tatc  t^ 
f^terllng,  4t  An.  mi. 


DretP   d*  Stewart    and    Watkins   d:    WatkinM  for   Defendsnta  and 

Appelleea : 

1.  Tin?  eb.'rk  of  eourt  Is  retjulred  to  take  a  special  oath  at  J  wry  commifisionet,  *»'i 
wbi'm  he  partit-tpatf?*  In  drawing  the  Ten  I  re  without  harlniJ^  taken  sitirtiatiaath^ 
{t  Titiatefl  an  Indletnient  found  by  a  ^and  Jury  drawn  from  ftucb  a  venire.  Art 
No.  44  of  JSTT:  s^tato  r».  WllUatn**  m  An.  102i*;  State  vs,  %"anc?e,  31  An,  3*;  ^t**« 
T#,  Hradley*:ta  Ati,  4iri;  Mate  ts.  Thompson, 3?  An,  ?*7^;  8tftte  v?«*  Conway, 35ia 
350;  fttftte  vs.  Strickland.  H  An.  513. 

3.  Cierlc  Ih  a  eotn potent  witnescs  to  proTi^  the  wutil  of  proper  qumli flcat Ion  bf- 
T^tute  Tft,  Alnrtworth,  Jt  An.  fil^i. 

$*  A  motion  to  ^uaHh  for  this  reason  will  Lie  If  seaaonabiy  made,  and  1*  in  time  if 
made  before  trial  and  as  soon  tta  the  defect  complaJnett  of  wan  disef^Tcred- 
f^tate  \i*.  Bradley,  H*j!  An.  -Hi?;  t*tate  vit.Conway^as  An,  as*);  rotate  vs.  i*triel£  iamb  41 
Ad.  Si:i. 

4.  Wheii  the  critiie  wab  contmltted  After  the  Urst  day  of  the  term,  tlie  uicitlon  ia  in 
time  If  made  as  soon  as  diteovered.  and  before  trial,  dtate  vs.  Uradley.  92  .in. 
aorj ;  f*tate  ts.  Conway.  35  An.  S50 ;  41  An,  M3  671*. 


The  opinion  of  the  t?otirt  WBS  delivered  by 

Fennek,  J.  The  Stat«  appeals  from  a  judgment  quashing  the  in* 
diet  men  t  on  the  ground  that  the  clerk  of  court,  who  act*<3  as  jury 
eommigsioner  in  the  drawing  of  the  t^enire  from  which  the  grand  jdtT 
Ending  the  bl]l  was  chosen ,  had  not  taken  the  oath  as  such  com  mis- 


\ 
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aiQQer  as  required  by  law.  It  is  inWy  proved  that  be  had  not  taken 
the  oath,  and  it  is  well  settled  that  sue h  omission,  if  Be aaonably  urged, 
in%^alidatea  the  venire  and  vitiates  indictmeutB  returned  by  a  grand 
jory  drawn  therefrom.  State  vs.  Strickland,  41  An.  518;  State  vs. 
Conway,  35  An.  350;  State  vs.  Bradley,  32  An.  402* 

We  find  no  merit  in  the  State ^s  contention  that  the  motion  to  qnash 
was  made  too  lata«  The  indictment  was  found  at  the  Febmary 
term  of  the  court,  and  no  other  proceedingB  were  had  at  that  term 
except  the  arrest  of  the  defendants  and  their  discharge  on  bond  to 
appear  at  the  following  September  term.  On  the  first  day  of  the 
September  term  the  motion  to  quash  was  filed  ^  and  tbe  evidence 
shows  that  the  defect  was  only  discovered  at  that  time. 

In  Strickland^ 8  case  (41  An,  513)  we  sustained  the  seasonableneBs 
Qt  such  a  motion  to  quash,  though  not  made  until  after  arraignment 
and  plea,  on  proof  that  the  defect,  which  was  not  apparent  on  the 
face  of  the  record^  w^as  not  known  to  defendant  or  his  counsel  until 
4ft er  plea,  and  was  urged  as  soon  as  discovered. 

This  decision  fully  covers  and  suataina  the  ruling  of  the  Judge 
a  quo. 

Judgment  aMrmed, 


No.  268. 
TuE  State  of  Loitisiama  vs.  Ed.  OLrvEK* 

otion  to  qtia&Ii  ttitllcluient  on  ground  tliat  cl«rk  bad  not  be^n  a  worn  us  Jury  uoui^ 
mlflsioner,  iiitide  after  ttrmlgnnienl  hut  before  trijil,  will  he  hold  aciii^inniihtii?  jf 
provcfl  tlJMt  the  dulfct  wai*  not  known  to  ut'cuscd  or  hia  t-ounstinjetor**  urnitgu* 
mont  find  wus  urged  olb  Boon  itB  dtscovvrf-rL 

APPEAL  from  the  Second  District  Conrti  Parish  of  Webster- 


J,  Henry  Shepherd^  District  Attorney,  for  the  State,  Appellant. 


Drew  <£"  Stewart  for  Defendant  and  Appellee. 


l^fl 
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States  vs.  ^fitD!$. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  This  case  involvee  the  Bame  question  passed  on  Id  tht 
case  of  State  vs.  Hinson  &  Martin ^  just  decided. 

The  only  difference  in  the  facts  is  that,  in  this  ease,  the  defendant 
had  been  arraigned  and  had  pleaded  at  the  February  term,  and»  im- 
mediately after  pleading,  had  applied  for  and  obtained  a  contmuance 
to  the  September  term.  On  the  first  day  of  the  latter  term  be  tiled 
the  motion  to  quash,  accompanied  by  full  proof  that  the  defect  w^ 
only  discovered  by  him  or  his  counsel  immediately  before  that  date. 

The  difference  is  insignificant^  and  does  not  remove  his  case  from 
the  protection  of  our  decision  in  Strickland's  ease,  41  An.  5 13 ,  in 
which  the  motion  to  quash  was  also  filed  after  arraignment  and  plea. 

Judgment  afiftrmed. 


No.  269. 
The  State  of  Louisiana  vs.  Chablib  Mims, 
A  PPEAL  from  the  Second  District  Conrtj  Parish  of  Webster. 


A 


Boone,  J. 


J.  Henry  Shepherd,  District  Attorneyj  for  the  State,  Appellant, 


Dretc?  &  Stewart  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  This  case  is  in  all  respects  si  mi  la  to  that  of  State  vs. 
Oliver,  just  decided,  and  for  the  reasons  therein  assigned,  judgment 
aflArmed. 
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BlaUi  vs.  Aniolnis,  alias  ¥lg%t%tt  und  ViiUtfre. 


No.  276. 

fHE  BtaTB  of  LOITISIAJ^A  VS,  GUf^fTAVE  ANTOfXE,  ALIAS  FiGARO;  AND 

GU1LI.IAME   VALLERE. 

in  Inafotment  ehdrgin^.  In  one  count,  one  ct^fomlani  witli  larceny  at  lbr(KJ  U^tfn 
Hritl  another  f1eren<1  an  tt  In  n  tint  her  count,  with  hiiTluj^  rtit?elTe(l  jinnu' three  hog^ 
knoi^rng  them  tohiiTe  bfon  stolen  propeity,  a,  TcrtUet  and  JiKlgment  iiciivilttinif 
Uh"  tif fendanl  ciI  £hii  chur^c  df  lurec^ny  neccsBituti's  the  ditfiuharK^'  of  the  other 
ilcfvtiditnt.  In  such  finJlctiiietitp  iwo  gi*iit?rk*  crimes  Ueln^f  cnnjtint'Mvi4y 
flmrjceilt  the  ft>nitvr  i;*  tv  nr'ce!*!*ury  Iniyfreaieiit  fjf  tht^  lufti^r,  niu\  thi'  foitndutlon 
tit  II. 

A  PPEAL  from  the  Twenty- first  District  Court,  Parish  of  St.  Martin. 
^     Mouton^  J. 


J.  Henrp  Shepherd,  District  Attorney,  for  the  State,  Appellee, 


Edwttrd  Simon  for  Defendants  and  Appellants. 


4Z 

hi 
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The  opinion  of  the  court  was  delivered  by 

WATKih'!^,  J.  On  the  7th  of  October,  iS83,  an  indictment  wbb 
^resented  against  GustaTe  Antolne  alias  Figaro,  charging  him,  in 
me  count,  with  the  larceny  of  three  hogs;  and  against  GuilUame 
^allere,  charging  him,  in  another  count,  with  having  received  said 
tolen  property,  he  well  knowing  same  to  have  been  stolen. 

On  the  15th  of  October,  1886,  Flgai-o  was  tried  and  acquitted  of 
he  charge  of  larceny,  and  on  the  5th  of  September,  1890,  VaUere 
^as  tried,  convicted  of  receiving  stolen  property,  and  sentenced  to 
mprisonmeDt  In  the  penitentiaiy,  and  from  this  verdict  the  latter 
las  appealed. 

A  motion  in  arrest  of  judgment  was  flled  on  the  ground  that  the 
lit  verdict,  the  one  against  Vallere,  convicting  him  of  receiving 
tolen  property,  could  not  stand,  inasmuch  as  Figaro  had  been  long 
previously  acquitted  of  the  larceny  of  the  same  goods.  The  trial 
adge  overruled  this  motion,  but  we  think  his  ruling  was  clearly 
rroneous. 

Vallere  was  charged  with  having  received  the  identical  goods  that 
rere  stolen  by  Figaro  from  Aotoine  Poch€,  and  on  the  same  day  they 
rere  stolen*  And  it  is  further  charged  that  Vallere  knew  that  said 
loods  had  been  stolen  when  he  received  them  from  Figaro,     If,  in 
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point  of  fact,  the  hogs  had  not  been  stolen  by  Figaro,  and  he  had 
not  committed  a  larceny  of  them,  Vallere  could  not  have  receiyed 
stolen  goods  of  him.  The  indictment  charges  two  crimes  conjimc- 
tively  in  two  counts,  and  the  former  is  an  essential  ingredient  of  the 
latter.  If  no  goods  were  stolen,  stolen  goods  could  not  have  been 
received.  Vallere,  when  he  received  the  three  hogs,  if  he  did 
receive  them  at  all,  could  not  have  known  that  they  had  been  stoleS} 
when  as  a  matter  of  fact  they  had  not. 

The  previous  acquittal  of  Figaro  of  the  larceny  of  the  hogs  neces- 
sitates the  discharge  of  Vallere  on  the  charge  of  having  received  the 
same  hogs,  knowing  them  to  have  been  stolen  property. 

The  verdict  and  judgment  appealed  from  are  erroneous,  and  most 
be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  against  Quilliame  Vallere,  be  annulled  and  set  aside,  and 
that  he  be  discharged  from  custody. 


No.  277. 
The  State  of  Louisiana  vs.  Charles  Jean. 

The  ]ary  commissioners  appointed  by  District  Judges  of  the  State  bold  thetrofllew 
during  the  pleasure  of  tne  District  Judge  in  accordance  with  the  proTlsions  of 
Act  44  of  1877. 

In  a  prosecution  for  perjury  it  must  appear  upon  the  face  of  the  indictment  thtt 
the  matter  alleged  to  be  false  is  material,  and  to  charge  generally  that  thettlw 
oath  was  material  on  the  trial  of  the  issue  upon  which  it  was  taken.  It  is  not 
essential  to  show  particularly  in  what  manner  It  is  material. 

Perjury  may  be  proved  by  one  witness  and  corroborating  circumstances.  The  rale 
requiring  more  than  the  testimony  of  a  single  witness  is  limited  to  the  question 
of  the  falsity  of  what  the  defendant  deliyered  under  oath.  A  second  witness  ii 
not  required  to  turn  the  scale  against  the  defendant's  former  oath,  but  clitjam- 
stances  or  facts  otherwise  appearing  may  suffice,  such  as  independent  corrobo- 
ration of  the  testifying  witness,  the  defendant's  declarations  contradictory  of 
the  testimony  for  which  he  is  on  trial. 

It  Is  not  necessary  that  this  corroborating  or  ancillary  evidence  or  circumstancM 
should  be  of  weight  equal  to  the  testimony  of  a  single  witness. 

By  the  modern  rule  It  is  sufficient  either  that  there  are  two  witnesses  or  that  the 
testimony  of  the  one  witness  Is  corroborated  or  sustained  by  other  faet» 
appearing  In  the  case  or  testified  to  by  other  witnesses. 

It  was  not  error  for  the  trial  judge  to  refuse  to  chaise  specially  as  follows:  ''On  s 
charge  of  peijury  it  takes  two  witnesses  to  convict,  or  one  witness  with  stroaf 
corroborating  circumstances  growing  out  of  and  linked  with  the  words  cbai^ 
to  have  been  sworn  to  falsely." 


8HEEVEP0BT,  OCTOBEB,  1890, 


BiaMe  T».  Juan, 


APPEAL  from  the  Twenty- flrat  District  Court,  Parieh  of  8t,  Martin- 
Moutmif  J. 


J.  Henry  Shepherd  ^  Diet  net  Attorney,  for  the  State,  Appellee : 

Tito  Jury  tM>iruLH^!diijiuM-i»  upfio  in  ted  Uv  tko  scYt^riiL  Uifttrdet  .hicJgfifl  tif  the  Miile 
lii>l*l  tins  I  r  njllt^*  (luriiiij  the  plfUBurf  f*t  the  l>lfttr[t*t  Juilf^L\  Act  i4  of  1877, 
The  tfiffet't  iJotlrine  nn  to  proof  of  ptJi-jury  in,  it  muy  bv  pro^tiO  by  one  wrtrit.'t4» 
iinil  u[r4ruiitt*tnuci*ii  mid  invt&  otln?rwit*e  Hjtpenrlng:.  Nor  lit  it  eoi-ret-t  to  siiy  lliut 
the  eorrobttrntitij^  orlifE^neo  or  r-ircuiii^iiLiTiot!  miisL  he  iJif  wH^Ut  t.'t|U{^l  to  lint 
f««timutiy  of  ono  witnesa.  There  r»u9t  slTiip]}'  ha  enough  plain  I  j  to  turn  tbu 
ttCftLc  tij^ftftist  the*  defcndunt'a  Joriiit^r  owth.  HlshopV  Crtiii,  l*roc.,  Sec.  ft3'i, 
%^aU  2*  The  fm«  witncan  to  Iho  futsity  thua  aHMumml  to  be  neceesiiry,  Is  Dot 
at  way*  «o.  Tble  part  of  tiu*  cjiau  niuy  be  rmidc^  out  by  doi-nmoxitiiry  or  otht*r 
like  evii|i'iict\ 

The  tjuei^tlou  of  uiiitpriullty  in  a  pmaecutjon  for  perjury  is  one  of  law  and  fux't, 
find  th  (Jiff  ore  is  pci^Rted  on  wJtti  tlie  rest  under  I  nsiruetlon  of  the  court.  Uiahop'i* 
Crltii*  l'ro{;^t  i^fsii.  \t^i.  The  province  of  a  bill  of  L-xc*<ptlous  iia  to  bring  tipon 
tht*  record  faets  whteii  would  not  otherwise  appear,  ami  to  dlselosie  the  objec- 
tionubic  rulln|^9  of  tbfn  trkitl  c^juit  ro  thitt  tho  quifatiou;^  of  luw  raiaed  by  the 
rullTiy:  hi  tlie  mutter  vxeepted  to  miiy  be  reTii-wt*d  by  the  appellate  eourt.  f^tute 
ejf  i-vL  liitiiief*  vh.  Jodj^e,  ffi  An.  WU;  2?tiUe  es  rel.  Wuilen  v».  Hrt^w.  ^£  An.  KIN*. 
Vnles*s  the  evldctit'u  netremary  to  p resist  wu»  tiiketi^  the  bill  of  exeeptlotis  tci 
the  rullag  of  thr  eouH  eiiri  not  bu  coDsidered  by  the  ^uprotjie  Cowrt  on  ri?vlvw* 


Edward  Simon  and  JumeA  Simon  for  Defeodant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnerYj  J.  The  accused  was  prosecuted  by  information  for  the^ 
crime  of  perjury,  tried,  convicted  and  sentenced  to  hard  labor  for 
the  period  of  three  years.  He  appealed  from  the  verdict  and  sen- 
tence. 

He  complains  of  the  ruling  of  the  trial  judge  in  overruling  the 
motion  to  quash  the  venire,  on  the  ground  that  two  of  the  commis- 
iioners  were  not  qualified  to  draw  the  venire ;  the  refusal  to  grant  a 
new  trial ;  the  denial  of  a  motion  in  arrest  of  a  judgment.  There 
are  three  bills  of  exception,  one  to  the  refusal  of  the  trial  judge  ta 
charge  the  jury  as  requeated,  one  to  the  refusal  of  the  judge  to  sus- 
taiii  the  motion  in  arrest  of  judgment,  and  the  third  is  to  the  ad^ 
SdiesioD  of  the  whole  of  the  testimony  of  Charles  Jean,  taken  on  the 
preliminary  examination  of  the  case  of  the  State  vs.  Bertrand,  at 
which  examination  the  perjury  is  charged  to  have  been  committed > 
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The  ilrst  motion  to  quash  Trent  out  of  existence  with  the  faOun 
of  the  defendant  to  be  tried  at  the  term  of  court  for  which  the 
venire  was  drawn  by  the  disqualified  jury  commisBioner* 

The  eecond  notice  to  quash  \b  based  on  tbe  fact  that  the  judge 
appointed  another  eommiBsioner  in  place  of  the  one  diBqnalifled. 
The  last  appointed  commisBioner  a&Bisted  in  drawing  the  venire  for 
the  term  of  court  at  which  the  defendant  was  tried, 

Tbe  record  Bbows  that  the  commissioner  whose  place  was  that 
fllied  by  the  judge^  had  qualified  as  police  juror,  thuB  vacating  tbe 
office  of  jury  commiBsioner.  There  was  a  vacancy  in  the  office  of 
jury  commissioner,  and  it  was  the  duty  of  the  judge  to  make  the 
appointment.  The  jury  commiaflionerB  appointed  by  the  District 
Judge  for  the  districts  outside  of  New  Orleans  hold  their  ofiice  at 
hia  pleasure.  He  can  remove  a  commissioner  whenever  the  exigen- 
eies  of  the  ease  require  it.     Act  44  of  1877. 

No  other  reaaon  than  that  tbe  judge  was  without  power  to  make 
the  appointment  is  aasigned  for  the  disqualification  of  the  commis- 
sioner. 

The  motion  in  arrest  of  judgment  contains  but  two  points  which  it 
is  neceasary  to  consider. 

The  first  ie  that  no  date  is  alleged  when  the  perjury  was  eommit- 
ted.  The  information  chargcB  the  date  with  certainty^  and  alleges 
specially  that  the  perjury  was  committed  on  the  10th  day  of  July, 
ltl88, 

Tlie  second  is  that  tbe  information  fails  to  allege  that  the  false  oath 
was  material  to  the  issue  pending. 

The  law  is  that  it  must  appear  upon  the  face  of  the  indictment  that 
the  matter  alleged  to  be  false  was  material.  It  is  sufficient  to  charge 
generally  that  the  false  oath  waa  material  on  the  trial  of  tbe  issue 
upon  \vhich  it  was  taken«  It  is  not  neceasary  to  show  particularly 
how  it  was  material,     W barton *s  Criminal  Law,  paragraph  2260, 

In  the  information  tbe  materiality  of  the  evidence  is  charged 
directly,  and  the  statement  in  charging  the  false  oath  and  the  cir- 
cumstances make  its  materiality  plain.     28  An.  361- 

( )n  the  trial  the  entire  evidence  of  the  accused  on  the  preliminary 
trial  of  Bertrand^  instead  of  that  part  of  the  testimony  in  which  the 
perjurj'  is  alleged  to  have  been  committed,  was  admitted  in  evidence. 
To  this  the  accused  excepted.     We  see  no  error  in  ite  admission.    It 
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was  evidently  neceaaary  to  imderstand  the  matter  falsified  or  charged 

m  perjury. 

In  th@  last  and  remaming  bill  of  exeeptiotiB  the  matte?  urged  as  a 
defence  is  mor©  serioufl. 

In  addition  to  the  charge  glven^  the  defendant's  connBel  requested 
the  judge  to  charge  ^*  That  it  takes  two  witnesses  in  order  to  connect  on 
a  charge  of  perjury,  or  one  witness  with  strong  corroborating  circum- 
stances growing  out  and  linked  with  tiie  words  charged  to  have  been 
iworn  to  falaely.  His  honor  refused  to  do  flo,  saying  that  he  had 
eliarged  the  very  reverse,  and  on  the  further  grounds ;  In  lien  there- 
of I  charged  it  is  not  absolutely  necessary  to  prove  perjury  that  there 
ebouldbe  at  least  two  witnesses j  or  one  witness  with  strong  corrob- 
orating ciren m stance s ;  it  may  be  proven  even  without  one  witness, 
if  I  he  eireumstanees  are  such  as  to  fully  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  crime  w^as  committed  as  charged  by  the 
accnsed.** 

While  judges  are  not  permitted  to  discuss  the  facta  of  the  case  in 
charges  to  juries,  yet  they  sutB  expected  to  refer  to  the  law  applica- 
ble to  the  particular  case. 

The  general  rule  which  is  limited  to  the  question  of  falsity,  is  that 
the  mere  tinaided  testimony  of  one  witness  is  not  snfQcient  to  con- 
vict of  perjury. 

The  rule  requiring  more  than  the  testimony  of  a  single  witness  Is 
limited  to  the  question  of  the  falsity  of  what  the  defendant  delivered 
under  oath.  A  second  witness  is  not  required  to  turn  the  scale 
againBt  the  defendant -s  former  oath,  but  circumstances  or  facts 
otherwise  appearing  may  suffice,  such  as  independent  corroboration 
of  the  testifying  witness,  the  defendant's  declarations  contradictory 
of  Che  testimony  for  which  he  is  on  trial.  It  is  not  necessary  that 
this  corroborating  or  ancillary  evidence  and  circumstances  should  be 
of  weight  equal  to  the  testimony  of  a  single  witness.  It  is  sufficient 
to  turn  the  scale  against  the  defendant's  former  oath. 

The  one  witness  to  the  falsity  thus  assumed  to  be  necessary^  is  not 
always  so.  This  part  of  the  case,  the  same  as  any  other,  may  be 
made  out  by  documentary  and  other  Uke  evidence,  Bishop^s  Crim. 
Proc»,  pars.  928-932. 

**  Hence,"  says  Mr.  Bishop  in  the  work  quoted  and  referred  to,  **  by 
the  modem  rule  it  is  safflcient  either  that  there  are  two  witnesses, 
or  that  the  testimony  of  the  one  witness  la  corroborated  or  snstained 
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by  cither  racta  appearing  in  the  caae  or  testified  to  by  the  other  vit- 
neBses.^^     Id.  927. 

From  the  above  statement  of  the  general  doctrine  relating  to  tlie 
crime  of  perjury ,  it  ia  very  manif eat  the  charge  requested  by  the 
accused  was  properly  refused  by  the  judge. 

The  charge  which  he  had  delivered,  and  a  part  of  which  he  rejected 
in  his  refusal  to  charge  aa  requested,  was  not  excepted  to. 

Judgment  affirmed^ 


No.  284, 

BCSdlTRA   KhOUSIS  and  Hr-BAND   VS.   T,  B,  NeAL  BT  AL, 

A  miirrkHl  womnti  wIkj  jii'Uh  hor  sepiiruce  proporty  Jincl  stlpulKte!!  tlie  right  to  re- 
rlfH'iii  nniJ  rfniuiiiH  in  pos^ensiiaii  of  ih^  jyttt\\vHy,  c-hu  ti(»t  he  Tiiadf.^'  to  dolEvrrlt^ 
wlien  it  in  provtn  t but  tbe^  only  uittouiit  with  vrhieh  sUe  coulit  hari?  been  chanted 
h»N  Ix^en  pail]  by  her  sl&ce  tbo  ftale  and  the  remainder  of  tlie  priec  unpiHTcl  vns 
lifrr  hiif^hjini.L'K  ilebtd 


\  PPEAL  from  the  Second  District  Court,  Parish  of  Webster. 
Boone  f  J* 


A 


Fottnp,  Drew  d;  Stewart  for  Plaintiff  aud  Appellee ; 

-  **Tli*'  vttiy,  whothifr  Bt^parati'd  in  prup<?rty  by  f*ontnic-t  or  by  Jtic1jyuj<'nt  or  not  »ep- 

unttecl,  can  not  biml  hi-r^clf  for  her  luisijvind,  ii*>r  t'oniolntiy  with  hitu,  for  debts 

font  rut- ttd  hy  \ilni  Ut'f^^^o  or  diirlniif  tiiir  ninrrjtiw<^/'      K.  ('.  C,  2iPJS\  '£♦  An.  Ti-YXL 
IndiviihiulH  vnn  not  ijy  tb^'lr  fnnvi'nthinK  dfroKAtr  fmm  the  fnrt^e  of  ]nw^  msutefor 

the  pn^flervflticm  of  tht.*  publii'  Kt'^^d,  orKond  iiiorii]!i.     EL  <?.  {'.  u 
"'  Thn  ifiw  fuKddi*  tlita  wife  to  becowv  stijtnirity  Cor  hor  himlmnd,  or  to  bind  herself 

or  hor  property  for  h\»  dol^ts^.    Flvr  no|f»  for  Jintjh  it  piirpoae  in  tho  htindit  of  her 

hviiiibHnd^ft  freditorrii  wla.o  took  It  knowingly^  itft  nttt^Hy  nn]]  anil  vokLJ^    id  Ali« 

2VH  ;  ay  An.  Tli :  lH  An.  am,  J(j  An.  11, 
AtUHfrtPid  wotiian  ejin  not   bind   iH^rself  with  hvr  htmband  to  Fi^^ure  ndTant^esto 

curry  on  tiic  piantntlori.    15  \n,  sdtt;  24  An.  H'*i  Hi  An.  7:^7 ;  ^i  An.  J  l(«j, 
sh«  i*fc  not  K'sponaibie  for  ficbts  incurn'd  ijy  her  hu>^band  in  iMiitivatio^  her  para* 

p  i  ir  rri  ji  1  L*st n  to.    :«  A  n .  B21 ;  fW  A  n .  i  n.tt, 
>hi' t*nn  not  rt/fcw*il*!  hi*r  puiiiphf^rnal  property  to  pjiy  her  iiuaiiand^d  debts.    M  An. 

im> ;  iiT  All,  7'^ ;  '^7  An.  ISfc* ;  38  An.  mn-  «i  An.  ;l7fii;  ^;  Ati.  57ft;  [{.  C.  C.  2:ii*:^ii&-ii:. 
Tin- Inw  fori (Idi*  tiif^trurijflfur  of  tiiL*  pitraphtirnuJ  pi-«jn*rty  Of  Ihr    wife  to  pay  the 

delUtH  of  tiu' iinsimnd  or  th*^  dfiitf*  of  the  eoRimiiini^y  vviiErb  lie  wa»  bonnd  tu 

iniy.    rri*voii(t  va.  J*rovoHt.  .1  An.  WJ, 
Nor  can  the  wifp  hypotlieeutr-  bur  proisrrty  to  pny  ber  bUAbntid*d  debt^.    It  An.  $SI; 

[J  Ad.  }m4W. 
J'hf  contract  in  tbiM  caat*  w  as  never  inU"ndt.'d  to  operatic  U!i  u  e&lts^  but  dimply  aa  * 

nefnrlt^.    Ko  possession  waisi  tver  jji vtni,  no  rents cdtibnGd, no  luaefi^Dicnt  made 
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Ci-tUioii  reu>iiiii(Mi  iii  Mrs.  Krouae  Jiiat  us  kt  did  before^    Tbe  whnlu  ohjtiet  woa  to 
li^eeuro  Uili  debts  of  Di*.  Krotisc  iind  iirocurt^  rnrthur  fidvtiuc't^is^ 
If  thi?r4.*  wa>»  f^vcranir  valid  <?otisidrfrutluti  it  dtil  not  toureto  thiBsepAi'atii  benefit  of 

*'  It  ifl  for  ttioHf  who  tifftt  wltli  a  ijiarrled  woimui  U>lii^  oh  tlieir  i^uitrd,  und  sec  timt 
t h ii  a|*l  I i^a uo n  i n  ti rps  W)  1 1 f  r  !^f  jyanit e  ad v ii ii tHiHf< s "  ^-1  An.  975 ;  5i7  A  n .  Y 1 2 ;  2U  A n . 
H;  'i4  An.  •® ;  12  An.  rm  i  H  An,  71)0^  12  Au.  T^'i. 


Lqutt^  <£■  Smith  for  Defendants  and  Appellants: 

1iitre»4  «*r  vlnleni^i^  rim  n*p|"  invulidut^'  tUt^  runtnirt  i>t  itiiinrni'tl  woiiiiiii  witli  liti  in- 
II o^^1l t  th I rd  11  u r t>%  u ti  1 1" H5  1 1 1!  p 1 1 r t i r* i p ut r d  1 1 1 e re i n  *rt  hntl  knowlndt^v  th c reof . 
Loulrtu  aekli,  witf*  va.  Rosi^iain,  "^n  An.  4lN:  SA  Aji*  1104. 

A  wif«?,  i*li€n  »Ue  a^KtiiiH'S  i^cpai'iite  tMjnlinl  nf  Irt  jirapprty,  tuny  uppolut  hc^r  hii«- 
haiid  iil^  her  agt^iit  und  dliiiptare  lilm  ut  Will. 

A  in!itri«*d  woiiiuii  wlio  ndriiitiie^terg  hi»r  fii^panitr^  piirihpliernjfiK  the  liii^lmtid  bffiini^ 
whijily  liisolvf^uC  and  wlthdiU  iikmin^  or  his  i>wn,  niiiflt  ^iippoit  lUc  untJrct  ex- 
pf.*ni*i*  of  tli*^  titmlly*    C.  C  24:^5;  aw  Ao.  aaii, 

A  niurrk*d  wouititi,  linly  uutht>rl«t!d  Uy  her  lumlnuul.  or  tlie)mlvfo>  »iny  alieiiatis  hiir 
jmnipherniil  pnipeHy  without  prsMJciloTi  ii^  to  the  poosiid^rtitlon* ivtul ahonM  it 
lit'  prt>r4^fi  thill  a  part  uf  Lht!  conjiiid^i'rutloh  vv:i»a  duht  ol  iitir  hu^hund,  ^ihe  »h&Jl 
luxye  tt  ti^iiral  mort^a^t^on  the  propi>rty  «»f  hvr  himbundforrcliiil>ur±$tMii(.^nt4if  tlic 
ink lo e.  n.  C .  imK  'imK  '£^*^ ;  *^'  All.  it):* -, Co u it u u y  y».  I> av Id uoii ,  11  A n .  T H ;  Mii r m w 
V*,  tiodtrhiiox. 

\  mjvrrk^l  woiium,  ijidy  liutliorlzf^d,  may  aUenate  her  i#eprtrate  property  an  J  take 
in  puyniotit  therefor  a  di'ht  of  another  than  ht^r  hii^hnnd^  and  for  tbo  piirpoAe 
of  eiitnblli^hln^  her  »<>n  hi  hri£iltiGt^».  O.  V.  122;  2  An.  1,  i«0:t;  n  Ati,  5^;  ai>  An.  71^ 
fSpeucvr's  Dissenting '>ptniun) ;  *«  An*  4^***;  41  An.  711. 

Theeoncln^ion^of  thi'  Jud^r  a  qmt  hi  trcutdij^  thu  tran^^uc-ttoti  ht^tweun  plaintiff  And 
dofpndaot  as  a  inoity^a/ft'  Inntqad  of  a  ooir^iph'te  alleniitlon,  htk  vrron^&oiiH,  Inas- 
niucd]  iu»  thr  pIradlii|^M  do  not  prL'§rnt  thiH  liiJauL'. 


The  opiniDti  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff's  husband  in  1873  acknowledged  an  Indebt- 
ed nesa  to  her  in  the  sum  of  ^5600*  The  written  acknowledgment 
waj3  duly  recorded,  and  there  can  be  no  question  about  the  correct- 
neaa  of  Ms  indebtedness^  A  short  time  after,  in  satisfaction  of  thia 
indebtedness,  he  transferred  to  her  the  lands  in  controversy  in  thia 
»nit*  and  other  property  described  in  the  deed. 

In  1882  she,  authorized  by  her  husband,  made  a  deed  to  the  de- 
fendant of  part  of  the  land  she  had  received  from  her  huisbandi  in 
satisfaction  of  her  paraphernal  claim. 

The  price  set  forth  in  the  deed  was  $1500  cash. 

Bhe,  in  the  deed,  reserved  the  right  of  redeeming  the  land  on 
paying  this  amoant  in  three  instalments  and  8  per  cent,  interest « 
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She  remained  in  possesBion  of  the  land,  and  Is  at  this  time  in  pot* 
session. 

The  records  do  not  disclose  that  any  demand  was  ev«r  made  lor 
the  possession.     The  taxes  are  paid  by  her. 

This  suit  is  brought  Co  annul  the  iale^  on  the  ground  that  the  price 
represents  an  amount  due  by  her  late  husband  to  the  defendant. 

In  her  petition  she  alleges  that  although  the  conveyance  is  ^'^ritten 
in  the  form  of  a  sale,  that  form  was  assumed  for  the  purpose  of  (dis- 
guising the  true  character  of  the  contract* 

Somewhat  inconsistently  she  alleges  lesion  beyond  moiety  for  the 
reason  that  she  has  never  received  any  amount  for  the  propertj'. 

The  defendant  filed  a  general  denial,  and  claimed  that  he  acquired 
the  land  for  a  sufficient  consideration. 

That  the  deed  of  sale  was  made  by  plaintiff  and  her  husband. 

That  the  latter  was  the  master  of  the  community  of  acquets  and 
gains  that  existed  between  them^  and  to  which  the  property  be- 
longed. 

He  also  alleges  that  the  sale  was  made  with  the  right  of  rede  Dip  ^ 
tion  reserved  by  the  vendors;  that  the  limit  of  the  right  baa  expired, 
and  that  he  now  has  the  right  to  be  placed  in  poaaesaion  of  the 
property. 

The  $1500  which  figure  in  the  sale  were  made  up  as  follows : 

One  thousand  dollars  of  the  amount  was  an  indebtednesB  of  plain- 
tiff's husband  to  the  defendant}  vIse: 

Two  hundred  and  twenty  dollars  wa**  a  security  debt  of  the  husband. 

There  was  also  due  by  him  a  sum  of  $500  >  This  and  the  interest 
account  made  up  the  sum  of  flOOO  charged  to  the  husband  od  de* 
fendant's  commercial  account  books  at  the  time  of  the  sale. 

The  $500  remaii  ing,  which  make  up  the  $1500,  is  an  amount  ad- 
vanced by  defendant  to  plaintifT's  son  to  establish  him  in  business. 

The  payment  of  the  last  snm  was  assumed  by  the  plaintiffs 
These  $500  were  returned ,  paid,  as  shown  by  the  receipt  in  avideuce. 
To  fix  the  responsibility  of  the  remainder  on  the  plaintiff,  to 
change  this  indebtedneas  from  the  husband  to  the  wife,  it  is  urged 
that  the  security  debt  included  in  the  price  was  transferred  to  the 
wife,  and  that  she  held  the  claim  both  against  the  principal  and  the 
security  of  her  husband.  This  position  of  the  defendant  is  not  sup- 
ported by  the  facts. 
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At  the  tlnie  that  the  accounts  were  east  just  previous  to  the  B&\e^ 
this  amount  whb  iuclnded  ae  an  indebtedneg!)  of  plaintiff^  b  huebaiid 
to  the  defendant)  and,  aa  his  indebtedneae,  it  wae  added  as  part  of 
the  purchase  price. 

The  records  do  not  disc  lose  that  plaiotiff  ever  became  transferee 
of  a  ciaini  for  thiB  amount. 

It  was  carried  in  the  huaband^s  account  as  due  b}^  him  to  the  de- 
fendant, and  as  such  it  was  made  part  of  the  price. 

It  wag  hie  debt,  presented  as  his  debt,  included  in  the  settlement 
as  such.  The  name  of  the  principal  for  whom  the  husband  was 
security  does  not  cut  any  figure  in  the  transaction. 

The  wife,  whether  separated  in  property  by  contract  or  by  judg* 
ment  or  not  separated j  can  not  bind  herself  for  her  husband,  nor 
conjointly  with  him,  for  debts  contracted  by  him  before  or  during 
marriage.     C.  G.  2398. 

The  plaintiff  did  not  become  the  owTier  of  any  claim  against  a 
debtor  for  whom  her  husband  was  aecority.  We  will  not  assume 
that  the  principal  ever  paid  the  amount  to  the  defendant^  or  that 
the  claim  was  ever  considered  as  one  due  by  him  to  her,  particularly 
when  it  was  presented  by  the  defendant  as  due  by  plaiJitiff^s  husband, 
and  as  such  charged. 

The  next  amount  demanding  our  attention  was  also  due  by  the 
husband.  The  defendant  urges  that  it  was  properly  brought  into 
this  sale  as  part  of  the  price,  for  the  wife  ought  to  pay  the  bouse* 
hold  expenses.  That  the  items  of  this  amount  conHisted  of  supplies 
of  various  kind. 

The  evidence  does  not  satisfy  us  that  these  supplies  went  toward 
supporting  the  plaintiff  and  her  children. 

The  agent  of  the  defendant  partner  and  his  book  keeper  teBtifles: 

**  The  sale  was  made  for  $1500,  with  the  right  of  redemption  in 
three  annual  Instalments  of  $500  each,  with  Interest*  The  first  in- 
stahnent,  which  was  $540,  was  paid.  I  did  not  know  at  that  time 
that  the  $500  worth  of  goods  sold  In  1882  was  to  be  used  in  estab- 
lishing (defendant's  son)  Otto  Krouse  in  business. 

»*The  $tOOO  w-ere  charged  t<)  Dr.  Krouae's  account  Cplaintiif^s 
hnsband)  on  balancing  the  settlement  on  Neel*a  books,  ^' 

It  IB  proven  that  the  supplies  were  furnished  to  the  husband,  to 
whom  they  were  charged,  and  not  to  the  wife. 


'l 
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It  was  Mb  accoant,  and  not  her  acconnt.  He  waa  traated  for 
Its  payment.  After  it  became  evident  that  it  was  nQ  longer 
possible  to  collect  from  the  huaband^  the  aeconnt  could  not  be 
charged  to  the  wife.  It  has  the  appearance  of  an  after- thong^fat,  tor 
which  pOBBibl^'  the  husband^  in  hiB  anxiety  to  pay,  is  responsible; 
but  we  are  unable  to  conclude  ^  after  a  careful  examination  of  the 
evidence,  that  the  charges  are  marriage  charges  which  the  wife  is 
bound  by  law  to  bear.  The  advances  when  made  were  certainly  not 
made  to  her. 

They  were  properly  charged  to  the  husband.  Hie  defendant 
now  ^vishes  to  have  it  considered  the  debt  of  the  wlfe^ 

Til  ere  can  be  no  question  about  the  $1000 — they  were  due  by  the 
husband.  It  is  finally  urged  that  the  laat  $500,  to  make  the  |1500 
consideration,  were  for  goods  and  merchaodiae  advanced  to  plain- 
tiff's son  to  establish  him  in  businesa.  This  amount  has  since  been 
paid* 

It  is  true  that  it  has  been  paid  as  price  of  the  place  sold  by  a  sale 
a  removie,  and  really  as  security,  but  as  this  is  the  only  amount  with 
which  the  plaintiff  could  possibly  be  charged,  it  extinguished  alHn* 
debtedness  and  left  the  sale  without  the  least  consideration. 

If  we  were  to  order  this  property  to  be  delivered  to  the  defend- 
ant, it  would  be  in  satisfaction  of  the  debt  of  her  husband. 

There  was  no  fraud  or  bad  faith  on  the  part  of  the  plaintiff. 

We  attach  no  importance  to  the  influences  that  were  brought  to 
bear  on  the  wife  to  sign  the  deed. 

We  mention  them  as  evidence  only  that  there  was  no  artful 
scheming  on  her  part  to  obtain  an  undue  advantage.  In  the  interest 
of  the  family  and  of  her  own  the  rights  of  property  of  married 
women  are  entitled  to  some  protection  from  the  bad  management  of 
the  husband,  his  losses  and  extravagances. 

When  she  only  yields  her  siguature  to  the  solicitations  of  a  very 
importuning  husband,  and  does  not  commit  any  act  of  fraud  or  bad 
faith  whereby  to  obtain  undue  advantage,  she  can  not  legally  be 
held  to  the  conditions  of  a  deed  by  compelling  her  to  deliver  her 
separate  property  in  payment  of  her  husband ^s  debt. 

In  thus  deciding  we  do  not  hold  that  the  wife^s  executed  sale 
would  be  vitiated  by  the  fact  that  in  an  executed  contract  of  sale 
part  of  the  consideration  may  be  a  debt  of  the  husband.  There  is 
no  necessity  in  this  case  to  pass  upon  that  question. 

Judgment  a0!rmed. 
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No.  282. 
Nathan  Wkii*  va>  M.  Israel, 

A  IJlif*1  if;  vinf  puhUvntlon,  whi^tlitir  in  wiitliig,  pr-lathig,  pEi;Lui-et  ('M^+orotlior 
rt*pr4?t<t!ti  til  Eton  in  Cbu  eye^i  whu?b  exposes  liny  per&ou  Co  Jiiitroil^  t^nuU'rnpt,  rldjf' 
c-n^' orublo'iiijr,  or  which  oiiusus  liltn  to  bu  eibutitiQdT  f>r  wbicih  ha^  u  Umimrff 
iu  tnjtiie  hiuj  In  lilft  CH?eiipalion. 

The  word  "  miilletV  wUi^n  usaU  In  civil  or  nrlmlnal  pleuclln^  In  <?\Si^ii%  of  this 
limtl.ilij««  not  ItiipJy  111  will  or  perBoniLl  malioe;  IL*  k-gul  sieriwe  Is  u  wronj^fol 
4&et  dotKv  wUUoiit  Jtist  vtiuaQ  or  exenac.  Mallec  Eb  au  Ittiputurioti  of  lli<!' law 
truin  till?  tii)»^  iiu<l  injurious  nutiire  of  tlit*  cvhnrgi^  imd  (lJifi>rs  From  »i'/wif 
Milt  for  or  in  will,  which  hitter  inuy  hi^  prOTcsd  lo  ^inAntnrr  thu  Umuiu^i^,  Legul 
lU.Hlic'e  mui^t  mit  bo  proved.  Tbt5  LiiW  itnpittcn  it  t<i  tht*  putiUahL'rof  ii  llbult 
frolntlU'^  r<r*i  of  pobllcMtLon. 

A»y  puhlictiEktn  which  H  rul^ie  and  dt^fatnaUirjr  subjects  the  pnbllaher  to  datii- 
jMffMjii  (uvor  u(  thi*  party  ftggrjevod— printed  or  wi-JUcn  shindi'r  bolniif  Juutly 
o^jnslderfd  iiiorr  pernicious  than  verbal.  Thu  law  holda  tht?  j)iJldiah<*r  responal- 
Ide,  lifl  tht'  InfttniUH^tii  oi*ed  for  t ho  dlsaemlnatiou  of  (-alumnyp  whereby  thn 
fllinrarter  of  iin^imbnur^  he  blusted^  or  hi»  HotHul  fftiiiidJujit^  imp;ilred,  or  hl^ 
huislnc'S!!.  in  Juried.  And  ^t  ia  not  incuDihont  on  the  |>arty  lU^iBii.ilf'd  by  Cal^'ehood 
atiil  defumutioii  to  flhow  njulleij  uj^tiinat  himself  on  tbi'  piirt  of  thi*  fiublisher, 
nor  lo  pt^jVe  that  ho  has  been  loji]rf.td  by  the  publlcntFoii. 

Th<j  purty  iibeleti  nnd  tilanilered  Ih^iH  k^  itntUl^d  to  n^dreiia.  [f  a  party  hu^i 
WTitten  or  printed  u  stiitemcrit  or  docutiietit^  lalther  by  his  own  hund  oi  by  iin 
Mgeiit  or  Jittorni^y  at  hiw,  whteh  eontairi!*  lalsu  or  defitirmtory  biuj^^iiiKe,  chargOj 
denunelutlon  or  t^plthet,  wb*tr**hy  ealuniny  or  opprohrfutu  ia  eirtndiited  to  th© 
vlti^tdnietit  of  anothc^rt  »uid  whereby  htHchiiraeter  niiiy  he  hla^Cecl,  or  bis  aoelat 
9ttifitlila^  iuipHlred,  or  hia  boslnosa  injured,  or  whitdi  ntuj  havo  tii^  ttntltacu  t^ 
«|pgnide  hi  in  lo  the  eii^teem  of  hiB  friuudu  and  of  the  publie^  is  t-utJtled  lo  tffttis* 
fit«itkin  in  daiiragea.  ]t  la  %\  c^ontdujiive  preatnoptjojj  of  law  that  dciiuqtj^e  has 
«nfiU(Hl,  nnder^Lieh  u  ^late  of  fac't«»  uiid  froth  th«  uji^re  publieation  of  »aeh  li 
libt*lon»  ataternent,  and  therefore  no  actual  diima^n  neod  he  provijd.  l*roof  of 
partieularoructual  ditniU|f«  iaotily  roi|uired  to  ewftaHtr  n  reeovery. 
Kv«fry  pcraon  ba&  the  ri^ht  to  enjoy  that  degree  ul  rp>fpect,  good  will  und  sotdal 
or  lm«in«?^  diatlDcalon  to  whieh  hia  owa  actsn,  and  h\»  ^oritil  and  bn»JneM 
habits  entitle  hlnjt  and  any  one  who  unlawfully  iuterfere^  vith  tliJa  right,  by 
cin^tdiiling  Hlanderoum  reports^  renders  himaelf  tiahlti  for  lliij  conJ:ie*jirent  dnnj- 
ai:e^^  And  while  It  istruo  that  injuries  to  on e^s  feelings  und  soeialntanding  aru 
not  !^tt(ieeptihle  of  ueenruti.^  udoieuaurament'^  yet  they  Eire  reei>grH^ed  tiit  a  legit- 
imate ground  of  aetlon  for  rea-^onubJe  iodetiinfty. 

An  aT<!rniont  in  nn  iinHwer  ti*  the  ?iuit  uf  a  elerk  for  the  qnaninm  meruit  v^alue  of 
hi*iierv*eea,  to  tliu  eCfetrt  that  hi^  la  ao  notorioaHly  u^relJuhle  und  unworthy  of 
trttHt»  itf  *M*/fri, tbiU  he  eould  not  obtain  eraploynient  il9  stm-b,  wherever  ho 
irafii  know n^  (lied  ^n  eourt  and  road  in  thepreaenee  of  many  u  itoefl^es^  If  nntmo. 
Is;  llhi'Ioae  and  alunderona;  tmd  it  not  disprove  J,  would  have  a  tendeney  to  )u- 
]inr^  aufh  party  in  hia  oeoupatJoni  lo  blast  hla  ohaLruet^ir  and  iiapuir  hla  aoctal 
standing. 

An  iifltdiivii  rhtirgtnj^  a  person  with  perjury,  and  Cftiisin];;  him  to  bc'arre>ated  and 
iDemeraiiteil  In  jiill  id  a  malklooss  pnjHtieutloti,  if  said  ulhdkiv  it  wur  made  witb- 
4itit  probjiblecuufie*  and  hl^lnosirceratlon  tbcreunderin  jaii  is  a  talae  fmprlaon- 
trx^t.    Probable  cause  doos  ctot  depend  upon  the  tri%lft  of  the  charge  m  ade„  bui 


46  W^ 

47  S53 
ifjilli 

I  SI  m 

fill  1^4 

108  m 

Ul    830 

l,in  3a7 


1 


966  SUPREME  COUBT  OF  LOUISIANA. 


W^J]  y»,  IsracL 


upon  the  honesty  and  reusonablenea^  of  ulTlunt^  bflkif  Inthv  tnUH  of  tb?  ctaargt 
when  made.  In  the  ubsenee  of  firohiihlc  c.-au?ii'  the  law  tnTorHi  tdulii-P.  In  nnlcr 
that  advice  of  counsel  should  iivuil  as  a  mici^atiiiiL;  elreuuistuTiee  [uk^lJ^iiruOi^ 
libelant,  it  must  be  alleift^d  and  i^rovud  I  hut  heiiisifle  a  full  dlsrlosui^of  nil  the 
facts  of  his  canic,  as  bt^  undertitood  them,  on  thv  fttitli  of  which  eounsH-Utted 
in  advising  the  prosecution  and  In  tho  preparation  of  the  pleadings  fl[edln 
court. 

APPEAL  from  the  First  District  Ootirtf  Parish  of  Caddo. 
Hicks,  J. 


Land  &  Land  and  T.  Fell  for  Plaintiff  and  Appellant: 
A  party  is  liable  in  diiuiiiffc^  (or  ^lumli^rou^  ulli-|ratUm!4  <fet  up  by  bimlnltii 
pleadings,  where  thero  L^  no  probublLi  cause  Ju  luukltkg  same.    39  An.  fiS;  U  An. 
1265. 

The  only  defences  to  fi lander  n re  a  denial,  or  n  juatt^uatlon^  or  aconEc^tifJi 
under  mitigating cIrciimstunceB.  C.  r.  UL>ri;  le  I-a.  3«&;  11  An,  207;  Hin.  iLB,:ift 
An.  389;  3  An.  69;  6  An.  77V*;  Sfi  Au.  1*JL  The  use  of  opiirobrious  langaftllfP  implict 
malice  when  it  Is  slant! eromsi  }tfr  *r-  When  plaititiCf  proves  the  use  of  si^fli  Iw* 
guage  the  burden  of  proof  ih  on  def<Mtdant  In  shoi*  exoneration  from  Itabllity. 
Lobe  vs.  Carey,  34  An.  126S ;  i?  wltit  \n.  Vhh  llee,  ^  An,  4ti7;  a^  An,  m. 
In  a  malicious  prosecution  plaintiff  muse  prove:  (1)  The  prodoitution  b;  il«« 
fendant  and  its  termiiriiition  :  (jf)  malice  and  want  of  prDbable  cau^.  If  ei[treM 
malice  is  proved,  slight  evidence  of  the  want  of  probitble  cause  U  «iif)iHi nt^ 
Malice  is  inferred  from  wiint  of  prt>bahic  cause.  M  An.  yi4;  ^iAn.  T7G;  .^H  i^ 
Defendant's  belief  in  the  truth  of  the  charK*'  mui^t  tjot  only  be  honesi.ljnt 
reasonable.  33  An.  31+2.  The  dii^ehiirge  t>f  the  iK-cn^ed  by  tbci  Judge  on  ilic '? 
noramusof  the  grand  Jtiry  \»  prima  fa<^f  evldencr^  of  malice  and  nFunt  of  prolMi* 
ble cause.    36  An.  471 ;  Ai  An.  248 ;  iK  An.  ms. 

In  a  suit  for  damages  Inr  slander  or  nialleious  prosecution^  It  la  noiiit>cej!}&ry 
for  plaintiff  to  prove  apceliLl  damages,    i^  An.  161,  and  antlioritlea  cited. 
Plaintiff  in  a  suit  is  a  c-ouipetent  witnesifl,  C.  T.  T*^,  and,  like  nil  other  wit- 
nesscs,  he  can  not  be  eontradleted  as  a  witness  without  Or^t  laying  the  bs^i*  or 
foundation.    1  Gen'l,  j^&c.  4J^;  S3  An.  107a,  12B2;  5  An,  406, 

Where  the  basis  or  foundation  has  not  been  laid  the  witness  bos^  no  oppOTiv 
nity  of  recollecting  the  facts,  and  the  law  will  not  allow  him  to  beeontrafli^^twl; 
and  for  stronger  reasons  he  can  not  be  guilty  of  perjury.  In  9i$rb  acusctbe 
law  says  he  is  not  guilty  of  perjury ;  nnd  eouawiucutly  the  dcfendaut.  isbe  tncT 
all  the  facts,  in  causing  hiii  nrreat,  (tcts  without  probable  caussc  1  (iI'd'L  !^R^^ 
462;  Bishop  C.  I^,  Sec.  hm;  Itej:  vs.  Stolady,  1.  F.  and  K..p.  :,mi  2:i  An.  Ifiy.  The 
law  attaches  more  weight  to  a  witness^  sworn  than  to  his  unsworn,  sintt 
ments,  and  the  fact  that  hla  statements  out  of  eonrt  contradict  his  Hnvurn  stHi^- 
ments  does  not  prove  perjury.  30  An.  :iOu ;  M  An.  *4*J;  S5  An.  9,  46;  3a  .Va.  36U  SS** 
One  witness  is  not  sullicicnt  to  prove  perjury:  and  the  statements  cb  a  nr«l  to 
be  perjured  must  not  only  be  Ealau,  but  wilful  and  corrupt.  UiahopC  V..  n*s, 
927,928,^31,  1043. 

Reputation  is  the  genural  opinion  of  a  p«rson  held  by  tbe<?omTiiunitj'.  A  wit- 
ness' knowledge  of  another's  reputation  must  he  derived  Crom  wliat  bf  hn^ 
heard  others  say  on  the  subject,  lie  Is  not  required  to  hear  every  ntfnilnrruf 
the  community  express  himaelf  on  thesahjoet.    If  he  haa  lieard  the  opinion  ^ 
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a  consldorablci  number.  mticI  If  HUffti  opinion  \^  eancumsnli.  thfit  eufliecfl.  T 
Southern  Reporter,  p.  in2^  t^late  vg  K^^ed  TUe  bviit  i' hit  meter  I  e  that  which  i» 
Jeust  tulked  aboutj  and  t«i  pro^f*  i^itod  chura^itur  (wltifli  im  always  prepijiiiitrd} 
i^llnesatiS  ftr*^  t^cmipctfiit  t4:jte^tif>  tJjtU  Uifj-  hava  never  Ueiirtl  ftnythinK  wgalnat 
tti^  ebametf'r  of  the  pE;r80u  on  wlinm^  UoliaJf  cLiify  have  be^n  t-nilvil,  Wlhutna 
nn  Kr  J  deuce*  See.  4Ji. 


Tf'iJie  <£*  iZer^ndon  fot  Plaintiff  and  Appellee: 

In  nil  lU'tkm  fur  miUk-irum  pro^*'L'iitimi,  tlita  pUUntitf  must  pmve:  f  ii)  Thtit  tlntrft 
WI14  no  probiihle  cmi?itT  for  ther  proaecuLfon;  (b;  thuC  it  was  actuated  hy  iiuillce; 
niid  >'.rj  cUnt  be  Ua9  su^tiihied  damiijE^i*  tlici^by.  All  these  uiust  exlflit^  und  tUu 
Inmleu  of  prool  tA  upon  the  plaint tfT.  »  R.  ITi  U  tl.  340;  B  An.  12;  10  4I11P  ^^7;  It 
An.  3^3;  13  An.  274;  IB  An.  .S;  ,"t3  An*  ^15. 

l'jf}biiblo  ciiu£ic  doc^  QQt  diipend  on  the  iicttml  ^tateof  the  t^as^  in  putntof  tttct* 
but  upon  the  honest  iind  reiiHf^tiftblii  beU«f  of  tht*  prosecutor.  Howev<-'r  inuo- 
cttnt  tht^  phiinUff  inuy  hiivo  beon  of  the  ei-(rue  eh  urged,  it  H  fuouidi  fnr  defend* 
not  to  show  thut  he  had  reaaonable  f^nmnOs  for  bHievlujf  hhu  ^ndty  at  the  titn«s 
tht'  ctiariye  wan  made.    Ibid. 

\o»e(iuJtin]  is  not  proof  of  wantof  probjilde  eiiuse.    Ihid. 

AdTl6r^  of  eoun^ei  gouii^ht  and  followed  in  good  faith  wlLi  mltEgate.  IC  not  re- 
Ueve,  defendant  en tj  rely  from  un  action  in  diin]aji^e*c,  for  theobjeoElooahlf^  fhar* 
iirt«^r  of  ptejidlng's  filed  in  a  euiirt  ea.'^e, 

Acrtiona  in  damngefi  for  a  inuiieioiis  proMeeution  are  not  fuTored  by  the  hiw, 
Mpd  uiuflt  jje  eaytlonsly  entertained,    a  H.  21^;  IS  An,  Go5. 


Tlie  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Plaintiff  claima  of  defendant  $5000  as  damages — 
I250Q  for  kn  alleged  libel  and  alander,  and  $2500  for  an  alleged  maliciona 
prosecution  and  false  iui  prison  me  nt*  Theae  charges  are  grounded 
in  certain  jadicial  proceedings  r  The  libel  and  slander  in  the  answer 
of  defendant  in  a  certain  civil  auit,  entitled  N,  Weil  vs.  M,  Israel, 
the  parties  thereto  being  identical  with  those  before  this  court,  in 
which  a  claim  was  made  for  the  qua n turn  meniit  value  of  plaintiff's 
Benrieea  rendered  to  the  defendant  as  a  clerk  j  the  malieioue  prose- 
cution and  false  imprisonment  in  an  af!ldavit  made  by  the  defendant 
charg^ing  the  plaintiff  with  perjury,  and  in  causing  his  arrest  there- 
under and  conHnement  in  the  parish  jail. 

The  trial  wm  had  before  a  jury,  who  rendered  a  verdict  In  favor 
of  the  plaintiff  for  the  nominal  aum  of  $50^  without  stating  on 
which  of  the  grooude  It  was  predicated. 

From  this  judgment  the  plaintiff  alone  has  appealed,  and  the  de- 
fendant has  not  filed  an  answer  to  the  plaintiff^ s  appeal^  nor  de- 
manded any  amendment  to  the  judgment  appealed  from.    The  only 
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qaestdon  for  ns  to  consider  and  determine  is  whether  the  judgment 
shall  be  increased  or  affirmed. 

I. 

The  plaintiff's  petition  makes  the  following  specification  of  de- 
fendant's libel  and  slander  substantially,  viz : 

That  in  the  defendant's  answer  in  the  suit  of  Weil  vs.  Israel, 
amongst  other  things,  he  averred  that  plaintiff  ^'  was  so  notoriously 
unreliable  that  he  never  would  have  entertained  an  idea  of  tmstinK^ 
him  with  any  trust  or  emplosrment  whatever."  That  judgment  in 
that  suit  having  been  rendered  in  plaintiff's  favor,  and  against  the 
defendant,  the  latter  made  an  application  for  a  new  trial;  and, 
amongst  other  things  in  his  motion,  he  averred  under  oath  that  the 
former  "  is  notoriously  unworthy  of  trust  as  a  clerk,  and  could  not 
obtain  employment  as  such  wherever  he  was  known." 

That  said  answer  and  written  motion  were  filed  in  court  and  pub- 
licly read  by  defendant's  attorney  in  open  court  in  the  presence  of 
many  persons ;  and  that  said  motion  for  new  trial  was,  on  due  con- 
sideration, overruled  by  the  presiding  judge.  That  the  said  allega- 
tions in  the  answer  and  motion  for  new  trial  are  and  were  false, 
slanderous  and  libelous,  and  were  made  by  the  defendant  wilfaliy> 
maliciously  and  without  probable  cause ;  and  that  by  said  slanderons. 
and  libelous  allegations  made  by  said  Israel  he  has  been  damaged  in 
the  amount  stated  *'  by  the  insult  and  affront  to  his  good  name  and 
reputation  in  the  community  in  which  he  lives,  and  by  the  vexation,^ 
humiliation,  annoyance  and  outrage  to  his  feelings." 

The  defence  is  a  justification  and  confession  under  mitigating  cir-  ' 

cumstances.     The  latter  are  that  ''  he  consulted  an  able  and  ex-  | 

perienced  attorney  in  regard  to  the  defence  of  his  suit,  to  whom  he  | 

fairly  and  fully  stated  all  the  facts  material  and  pertinent  to  his  de-  | 

fence  as  he  understood  them ;  and  he  avers  that  the  allegations  in 
his  answer  are  true,  and  were  made  in  good  faith  and  without 
malice." 

He  likewise  affirms  the  truth  of  the  averments  of  his  motion  for 
new  trial.  He  further  affirms  that  plaintiff  has  not  been  damaged 
either  in  business  or  reputation  by  reason  of  the  just,  reasonable  and 
bona  fide  defences  made  by  him  in  that  suit,  or  in  his  motion  for  new 
trial,  which  was  made  in  pursuance  of  his  legal  rights. 
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On  tbe  trial  of  the  suit  for  wages  plaintiff  adduced  proof  of  hi» 
daniand  to  the  effect  that  he  waB  in  the  employment  of  the  defend - 
ant  J  and  entitled  to  compenBation  for  hie  servicei*.  Defendant  pro- 
posed to  rebut  that  proof  by  ah  owing  the  falsity  of  plaintiff^  a 
statements  as  a  witnefis;  but,  on  plaintiff's  objection,  the  court  held 
that  the  offered  testimony  waa  inadmissible,  because  the  proper 
ba^is  for  the  introdnction  of  such  proof  had  not  been  laid.  But  the 
rejected  evidence  only  went  to  the  fact  of  plaintiEf^s  employment  at 
all,  or  that  he  was  not  entitled  to  and  was  not  to  receive  any  »alarji 
for  Ms  services,  as  defendant  was  a  brother-in-law,  and  had  done 
him  a  coneplcuous  service,  W©  do  not  understand  that  the  rejected 
testimony  touched  the  question  of  the  plain  tiff  *a  unreliability  ag  a. 
clerk,  or  for  the  performance  of  any  trust  or  employment  whatever, 
am  alleged  in  defendant's  answer  j  nor  did  it  even  tend  to  prove  the 
charge  that  plaintiff  wa«  ^*  notoriously  unworthy  of  trust  as  a  clerk, 
and  could  not  obtain  eniplo>Tnent  as  such  wherever  he  was  known," 
BB  laid  in  the  motion  for  a  new  trial.  It  does  not  appear  in  this  caae 
what  testimony,  if  any,  was  adduced  in  that  suit  in  support  of  the 
defendant's  quoted  averments.  The  testimony  in  this  case  showa 
that  instead  of  the  plaintiff  being  so  notoriously  unreliable  and  nn- 
trustworthy  as  a  filer k  that  he  could  not  obtain  employment  aa  such 
wherever  he  was  known,  and  so  that  the  defendant  "  never  would 
have  entertained  the  idea  of  trusting  him  with  any  employment 
Whatever,- '  the  contrarj'  is  true.  Several  of  the  witnessea^ — those  of 
the  defendant  aa  well  as  those  of  the  plaintiff — testify  that  the  plain- 
tiff is  at  this  time  in  the  employ  of  a  responsible  merchant  of  Shreve- 
port,  and  had  for  many  years  before  been  repeatedly  and  constantly 
thus  eniployed.  Many  witnesses  taetify  to  his  honesty  and  reliability 
as  a  clerk,  and  that  his  reputation  in  that  regard  is  and  has  always 
been  excellent  in  that  city. 

Among  the  persons  and  firms  for  whom  he  has  worked  are  ennmer- 
ated  many  of  the  most  reputable  merchants. 

One  of  the  defendant's  principal  witnesses  states : 

**  There  are  some  things  that  I  would  trust  Mr.  Weil  to  do,  and 
everybody  else  w*onld.  As  far  as  honesty  is  concerned,  T  am  satis-* 
fied  he  would  not  wrong  his  employerj^'  etc. 

Another  one  of  his  witnesses  says : 

•^^  I  know  if  I  needed  a  clerk  I  would  just  as  soon  hire  Mr.  Weil  as 
anybody  else," 
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The  defendant  as  a  witness  does  not  make  any  reference  to  the 
subject  at  all,  and  was  not  asked  by  his  counsel  a  single  question 
about  it.  Not  only  so,  but  the  defendant's  counsel  objected  to  any 
evidence  on  this  subject  being  introduced  in  rebuttal  in  this  case^ 
because  no  such  evidence  was  introduced  on  part  of  defendant. 

In  the  course  of  the  trial  the  following  occurred,  viz : 

Q.  "Did  you  ever  tell  Mr.  Israel  that  Mr.  Nathan  Weil  wmso 
notoriously  unworthy  of  trust  as  a  clerk  that  he  could  not  obtain 
employment  as  such  wherever  he  was  known?" 

"  Counsel  for  defendant  objected  to  the  question  on  the  grounds 
that  no  such  evidence  was  brought  in  on  the  part  of  defendant.'' 
And  this  objection  was  sustained  by  the  trial  judge,  and  the  evidence 
rejected. 

Notwithstanding  the  manifest  disposition  of  the  defendant  to  re- 
press this  sort  of  evidence,  there  is  a  great  deal  of  it  in  the  record; 
and  as  a  sample  of  the  numerous  statements  on  the  subject,  we  will 
quote  a  part  of  the  evidence  of  a  gentleman  who  is  familiarly  known 
in  business  circles  in  Shreveport,  to -wit: 

Q.  **  Haw  long  have  you  known  Nathaniel  Weil,  the  plaintiff  in 
this  suit? 

A.  "I  think  since  1855.  I  believe  I  can  remember  him  that  far 
back. 

Q.  "  What  is  his  standing  in  the  community  as  a  trustworthy  and 
reliable  clerk? 

A.  "I  never  heard  anything  against  his  character  until  recently, 
when  the  trouble  arose  between  Mr.  Israel  and  himself. 

Q.  "Do  you  consider  him  a  trustworthy  and  honest  clerk? 

A.  "I  always  considered  him  as  such.  Had  no  occasion  to  con- 
sider him  otherwise. 

Q.  "  You  know  that  during  these  times  he  has  been  employed  by 
reputable  merchants  of  this  place? 

A.  **  I  know  he  has,  and  never  heard  any  of  these  merchants  com- 
plain of  his  character." 

From  the  testimony  related,  and  other  evidence  in  the  record,  we 
are  satisfied  that  the  truth  of  the  charges  made  in  the  answer  of  the 
defendant  and  his  motion  for  new  trial  is  not  made  out.  On  the 
contrary,  their  falsity  is  fully  established.  There  was  no  evidence 
offered  in  their  affirmance  on  the  trial  of  the  suit  in  which  they  were 
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filed-  None  on  the  trial  of  tliia  cause.  The  defendant  did  not  offer 
any  testimgny^ — not  even  his  own — in  Hnpport  of  tlienii  but  objected 
to  the  iotroduetion,  by  plaintiff,  of  evidence  to  prove  their  falaity. 

With  regard  to  the  miti^rating'  ctrcumatancea  under  which  thes« 
pleaa  were  filed,  to-wit:  the  advice  of  counsel  *Ho  whom  he  fairly 
and  fully  stated  all  the  facts  material  and  pertinent  to  hie  defence  aa 
he  understood  them,"  the  record  fails  to  disclose  anything  whatever. 
He  placed  his  counsel  on  the  stand,  and  interrogated  him  on  other 
branches  of  this  caae,  but  not  in  regard  to  these  pleas.  And  this  he 
failed  to  do,  notwithstanding  the  plaintiffs s  connsel  attracted  hie 
attention  to  the  answer  and  motion,  and  aaked  him  if  he  prepared 
thein»  and  if  he  read  them  in  open  court ;  to  which  questions  he  re- 
plied in  the  affirmative. 

The  complaint  of  the  plaintiff  ia  not  alone  of  the  libelous  allega* 
tions  that  are  contained  in  an  answer  prepared  by  defendant's  coun^ 
sel,  bnt  a  more  serious  complaint  is  made  of  an  averment  that  ia 
contained  in  a  written  motion  for  a  new  trial,  which  was  prepared  by 
his  connsel,  bnt  signed  and  sworn  to  by  the  defendant,  from  which 
we  make  this  extract »  to-witi  **That  since  thia  cause  was  tried,  he 
has  been  informed  that  he  can  prove  by  A.  Rebstook,  Sam.  Eenjaminf 
F.  M.  Hicka,  E,  Jacobs  and  many  others,  that  plaintiff  is  notoriously 
an  worthy  of  trust  as  a  clerk,  and  could  not  obtain  employment  as 
such  wherever  he  waa  known.'*  On  the  trial  of  this  case  only  two 
of  the  witnesses  named  were  put  upon  the  stand,  and  they  did  not 
swear,  aa  defendant  swore  they  could.  So,  it  is  immaterial  whether 
the  case  be  considered  w4th  reference  to  the  answer,  as  the  act  of 
connsel,  or  the  sworn  motion,  as  the  act  of  the  defendant;  both  are 
untrue^  undefended  and  indefensible* 

The  law  of  libel  and  slander,  m  applicable  to  publications  such  as 
the  one  under  consideration,  is  carefully  stated  in  Staub  vs.  Van 
Benthuysen,  30  An.  467,  from  which  we  make  the  following  pertinent 
extracts,  viz : 

**A  libel  is  any  publication,  whether  in  writing,  printing,  picture, 
effigy  or  other  fixed  representation  to  the  eye^  which  exposes  any 
person  t^J  hatred,  contempt,  ridicule  or  obloquy,  or  which  causes  him 
to  be  shunned  J  or  which  has  a  t^ndenajf  to  injure  him  in  his  occujki- 
tio»"  (our  italics). 

Ogden  on  Libel  and  Slander,  p.  7,  20.  Again :  '*The  word  'malicoj' 
when  used  in  a  civil  or  criminal  pleading  in  cases  of  this  kind,  does 
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not  imply,  much  less  mean,  ill  will  or  personal  malice.  Its  legal 
sense  is  a  wrongful  act,  done  without  just  cause  or  excuse.  Malice 
is  an  imputation  of  the  law,  from  the  false  and  injurious  nature  of  the 
charge,  and  differs  from  actual  malice  or  ill  will,  which  latter  may 
be  proved  to  enhance  the  damages.  Legal  malice  need  not  be 
proved.  The  law  imputes  it  to  the  publisher  of  a  libel  from  the  act 
of  publication. 

*^Any  publication  which  is  false  and  defamatory  subjects  the  pub- 
lisher to  damages  in  favor  of  the  party  aggrieved,  printed  or  written 
slander  being  justly  considered  more  pernicious  than  verbal.  The 
law  holds  the  publisher  responsible,  as  the  instrument  used  for  the 
dissemination  of  calumny,  whereby  the  character  of  any  one  maybe 
blasted,  or  his  business  injured,  or  his  social  standing  impaired.  And 
it  is  not  incumbent  on  the  party  assailed  by  falsehood  and  defama- 
tion, to  show  malice  against  himself  on  the  part  of  the  publisher,  nor 
to  prove  that  he  ha^  been  injured  by  the  publication,^^ 

Ferret  vs.  K.  O.  Times,  25  An.  170. 

Again:  ''It  follows  as  an  inevitable  conseqaence  that  the  de- 
fendant is  entitled  to  redress.  If  the  plaintiff  has  published  a  libel 
of  him,  or  to  use  the  ordinary  non-legal  langfuage,  has  sold,  distrib- 
uted and  circulated  a  newspaper  which  contained  a  representation  of 
the  defendant  in  picture  and  printing,  which  exposed  him  to  obloquy, 
or  which  has  a  tendency  to  injure  him  in  buHneaSy  or  impair  his  social 
position  y  or  degrade  him  in  the  esteem  of  his  friends  and  of  the  publiCy 
and  being  put  to  the  proof  not  a  scintilla  of  it  is  even  tendered j  to  estab- 
lish  that  it  vkls  the  truth,  but  on  the  contrary,  his  ovm  witnesses  affirm 
the  contrary — then  has  the  plaintiff  inflicted  on  the  defendant  an  in- 
jury recognized  as  a  legal  case  for  satisfaction  in  damages. 

''  It  is  a  conclusive  presumption  of  law  that  damages  have  ensued 
from  a  libelous  publication,  and  therefore  actual  damages  need  not  be 
proved."  (Italics  ours.)  Tusca  vs.  Maddox,  II  An.  207;  Lobe  vs. 
Gary,  33  An.  915;  14  An.  198;  16  An.  889;  3  An.  69;  6  An.  779;  14 
La.  198;  12  An.  894;  23  An.  280. 

In  Williams  vs.  McMann,  38  An.  162,  this  court  said:  <<The  use 
of  opprobious  epithets  implies  malice,  when  they  are  slanderous  per 
se.  It  suffices  to  maintain  an  action  to  recover  dama^^s  without 
proving  special  injury.  Every  person  has  the  right  to  enjoy  that  de- 
gree of  respect,  good  will,  and  social  or  business  distinction,  to  which 
his  own  acts,  and  his  social  and  business  habits  entitle  him;  and  any 
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one  who  unlawfully  interferes  with  this  right,  by  cireulating  elander- 
ouj  reports,  renders  himself  liable  for  con  sequent  damages,  Fol- 
kard^s  Stacker  on  Libel  and  Slander. 


**  It  ifl  true  that  injtmefi  to  one's  feelings  and  social  standing  are 
not  susceptible  of  precise  adjustment,  but  such  injuries  are  recog" 
nlzed  as  a  legitimate  ground  of  action  for  reasonable  indemnity." 
17  An.  64;   19  An.  322;  23  An.  280. 

The  proof  shows  that  the  plaintiff  ia  of  middle  age,  wholly  impe^ 
cnnionB,  and  dependent  on  the  meagre  salary  he  obtains  as  a  clerk 
for  the  means  of  snbsiatenee,  A  statement  to  the  effect  tBat  he  is 
60  notorionely  unreliable  and  unworthy  of  trast  om  a  clerk  that  he 
could  not  obtain  employment  as  such  wherever  he  was  known,  com- 
mitted to  writing,  filed  in  court,  and  publicly  read  in  the  presence  of 
a  number  of  witnesses,  if  not  disproved,  would  certainly  tend  to 
injure  him  in  his  occupation,  to  blast  his  character^  and  impair  hie 
fioeia)  standing*  Being  proved  to  be  untrue ^  such  statement  is  libel- 
ous and  slanderous,  and  we  know  of  no  more  effectual  way  in  which 
it  coold  have  been  published  to  the  world  than  by  filing  it  among  the 
records  of  the  court,  where  it  must  remain  beyond  recall  through  all 
coming  time.  We  think  that  in  this  respect  plaintiff's  case  is  made 
out,  and  that  he  is  entitled  to  an  increased  allowance  of  damages. 
It  was  not  necessary  for  the  plaintilf  to  offer  any  proof  of  damage 
suffered,  only  to  enhance  the  allowance  due.  As  no  such  proof  was 
introduced,  it  becomes  our  duty  to  assess  such  reasonable  amount  as 
will  satisfy  the  law  under  the  circumstances* 

With  regard  to  the  charge  of  malicious  proseeution  and  false  im- 
prisonment the  facts  appear  to  be  as  follows,  via : 

Subsequent  to  the  trial  of  the  suit  of  Weil  vs,  Israel  for  compen- 
sation for  services,  and  prior  to  the  rendition  of  judgment  thereon^ 
the  defendant  made  an  affidavit ,  before  a  justice  of  the  peace,  in 
due  form  of  law,  charging  the  plaintiff  with  having  committed  the 
crime  of  perjury  in  that  suit,  by 'swearing  falsely  as  to  some  mate- 
rial fact  in  that  cause.  Thereunder  he  caused  the  plaintiff  to  be 
arrested  and  incarcerated  in  jail  for  several  hours,  and  until  he  could 
find  a  surety  to  go  on  his  release  bond.  When  the  grand  jury  con  - 
Teued}  they  examined  into  this  matter ;  summoned  some  witnesses 
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and  then  ignored  the  complaint.  On  the  trial  of  this  case  the  de- 
fendant and  his  witnesses  testify  that  it  was  his  desire  that  the  pros- 
ecution should  be  discontinued,  and  that  neither  the  defendant  nor 
his  witnesses  appeared  before  that  body.  There  are  several  wit- 
nesses who  testify  as  to  .the  untruthfulness  of  the  plaintiff's  state- 
ments, as  a  witness  in  the  former  case ;  but  the  substance  of  this 
evidence  is  that  the  plaintiff  had  stated  that  he  was  not  working 
with  defendant  for  a  salary,  and  was  not  employed  by  him.  That 
evidence  has  no  application  to  the  issues  of  that  case ;  it  was  not  a 
suit  on  a  contract,  but  one  for  the  qtiantum  meruit  value  of  the  plain- 
tiff's services  as  a  clerk.  He  never  claimed  a  salary,  nor  that  he 
had  ever  made  any  formal  contract  with  the  defendant.  In  the  face 
of  the  record  and  the  proof  adduced,  not  only  was  the  plaintiff  not 
guilty  of  any  perjury  in  point  of  fact,  but  we  fail  to  perceive  in  what 
consists  the  honesty  and  reasonableness  of  defendant's  belief  that 
he  was.  The  fact  that  the  motion  for  a  new  trial  was  filed  only  a 
few  days  after  t!ie  affidavit  was  made — causeless  as  it  was — and  that 
defendant  voluntarily  abandoned  the  prosecution  a  little  later  on  go 
to  confirm  our  conclusion  that  the  defendant  did  not  have  even 
probable  cause  for  making  this  affidavit  and  causing  plaintiff's  arrest 
and  incarceration  in  jail.  In  such  case  legal  malice  is  implied,  and 
the  plaintiff  is  entitled  to  compensation. 

III. 

As  to  the  quantum  of  damages  we  are  disinclined  to  make  an  ex- 
travagant allowance,  and  as  the  plaintiff  offered  no  proof  of  special 
damages,  we  think,  under  the  circumstances  of  this  case,  that  on 
both  grounds  of  complaint  there  should  be  awarded  to  plaintiff  the 
sum  of  $300,  without  interest. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  and  increased  to  the  sum  of  $300,  and  that  as  thus 
amended  the  same  be  affirmed,  and  that  defendant  and  appellee  pay 
all  costs. 
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Calin  V8,  Ford  et  iU«.    LeV7,  Jr.,  iJitervenor. 

No.  279. 
Adolph  Cahn  vs.  S.  N.  Fobd  et  als.     S.  Levy,  Jb*,  Inter venoh. 

An   Intervener  mu»t  iakv  tht?  s\t\t  Q.a  h^  flnds  tt.    He  tjan  not  urge  mutters  Uml 
would  ^o  to  the  aJsiufsaal  of  tbe  suit,  uor  can  he  complain  uf  the  modo  of  pro- 

nc4?iin  not  substitute  himself  tor  the  defendiirit  and  uiake  defences  without  hfs 

consent  i/^hk-h  urc  pfirsouul  to  hjrii»elf, 
Whert  a  p^irty  hulfU  u  not»>  us  t-oHntunil  weuurlty,  und  dell%*cri  It  to  the  mukcr  to 

plediEfo  to  n  ^inunnl  pwrty^  with  un  ohUj^atloa  when  It  ftluiU  have  perfdJ-med  its. 

fimcthm*!*  to  Itt.^  returned  to  hliu  to  prott^et  his  IniiehtedntjaBp  the  note  la  aot  &x* 

tiUi;ulshod  und  th^  pk'tlgu  luat-    41  An.  STil. 

A  PPEAL  from  the  First  District  Court ,  Parish  of  Caddo. 


Wim  i&  Hemdon  for  Plaintiff  and  Appellee* 


Land  dt  Land  for  Intervenor  and  Appellant : 

The  amount  oftudehtedne.^si  »t!cu  red  la  the  measure  of  the  ere<Jitora'  interest 

In  the  thing  pledjtfi-d,    m  An.  Cai,  6^7 ;  27  An.  mu 

The  plod^jo  ia  lost  by  the  Cailure  of  the  creditor  to  retain  poAse^slon  of  tho 

thinic  plcd^M.    O.  C.  316*J.    Two  creditors  can  not  hold  posscsalon  of  the  tblu|r 

pledgcdat  the  same  time  for  two  difTereiil  debts.    When  the  ereditor  holdlni? 

the  pledge  ifl  to  I>e  llrat  ajitiatted,  and  lu  thut  event  to  return  the  thing^  pledged 

to  the  other  creditor,  the  Jln&t  \6  not  u  posaesi^or  ud  hoc  holding  hy  u  pre<*iirluu& 

tenure,    a9  An.  5-66;  S2  An.  1252:  3S  An*  sm. 

The  pluintiff  having  parted  with  the  possesalon  of  the  pleilKCnl  note— which  ro- 

main  A  Id  the  possession  of  the  aeoon<l  pleilgce— has  no  right  of  action  therotn, 

iiorciitt  hudlviile  thomortKiige.    0.  0.  ^282;  Dan.  l?cg,  in^t.,  Sue.  uya*3;  Hen- 

nen*»  Digest,  Vol.  1,  p,  232,  No.  22  («),  Noa,  2-4;  12  An.  7Bj  13  H,  2*0;  10  An.  22;  la 

An,  457, 

Cftjditors  have  a  right  to  attack  the  renunciation  of  their  dcbtora  and  to  ejter- 

cite  their  rights  when  thej  opi»eheiid  that  the  renunciation  or  ahandoainent 

iB  intended  to  defraud  them.    C.  C  Q'Ml,  1021,  KKllOTJ,  1036,  J0a7,  l9«)^aieft;  Sue- 

ceaslon  of  Tlanm,  li  R*  SU.    Of  course  a  mortgage  creditor  may  contest  the  ex- 

Utenee,  vultUlty*  priority  or  right  of  action  of  any  person  claiming  a  superior 

mortgage  or  privilege  on  the  luortgaRed  premises. 

Parol  teijtluiony  Is  Inadmissible  to  flkow  how  the  parties  undersiood  a  written 

agreement,  or  their  intent,  or  what  waa  suld,  or  conditions  and  atipulatlous 

beyond  thoae  ejtpreaaed  in  the  ae|.    Hen  n  en 'a  Digest,  Vol,  I,  pp.  n&4  (if),  l,  2, 3 

audi;  17  Wall.  96, 


The  opinion  of  the  court  was  delivered  by 

McEneaYj  J.     The  lacta  in  this  case  are  f ally  stated  in  the  caae  of 
Levy  vs.  Ford^  41  An.  BIB. 
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OilUq  Yd.  Fortl  ot  alet.    Levy  ^  Jr,,  IiiCerTQ 


On  November  4,  IBS 9,  Cahn,  the  plaintiff,  ini 
against  S.  N,  Fordi  the  maker  of  the  |7000  note  whi 
suit  referred  to,  and  against  Wm>  Winter,  the  pledf 
the  same,  for  the  purpose  of  obtaining  judgment 
13610,40,  with  8  per  cent,  interest  from  March  1, 
fees. 

This  amount  ia  the  sum  due  Cahn  by  S.  M,  Fori 
his  not-e,  and  to  secure  which  the  $7000  note  hj 
him*  He  asks  for  the  fore  close  ore  of  the  mortga 
pledged  note^  and  the  sate  of  the  property  mortgaj 
same. 

The  defendants  made  no  opposition  to  this  suit. 
couraged  it,  and  the  proceed inga  appear  to  be  by  cc 

Simon  Levj%  Jr.,    who  held  a   special  mortgag( 
aank  to  the  mortgage  securing  the  $70 00  note  pl©j 
the  mortgaged  property^  obtained  judgment  agal 
the  mortgaged  property  was  advertised  to  be  sol 
in  the  present  suit,  alleging  the  above  facte,  slw 
plaintiff  was  not  the  owner  and  holder  of  said  note 
no  mortgage  on  said  property,  and  could  not  institfl 
that  J  if  he  had  any  rights,  he  could  not   exercise 
maturity  of  the  notes  held  by  Winter,  said  notes  hi 
suit  of  S,  Levy,  Jr.,  vs.  Ford,  No.  2962,  on  tha  d- 
Court  (41  An.  873), 

He  further  shows  that  the  mortgaged  property 
hia  mortgaged  debt  and  the  prior  $7000  mortgage 
collateral  security,  and  that  his  Interest  is  that  Wii 
A  preference  in  said  |7000  mortgage  note  over  ani 
of  plaintiff.  He  alleges  the  prematurity  of  the  si 
pledge  in  favor  of  plaintiff  of  said  note  has  beei^ 
render  to  Ford,  who  pledged  it  to  W Inter >  ■ 

During  the  pendency  of  this  suit,  the  mortgaged  f 
under  the  suit  of  S.  Levy  vs   Ford,  and  purchased 

There  was  judgment  In  favor  of  the  plaintiff,  d< 
entitled  to  priority  over  Winter  out  of  the  proceed 

mortgaged  property  and  rejecting  the  demand  of 

The  intervenor  only  has  appealed.     We  are,  ti 
eemed  with  the  judgment  so  far  aa  it  affects  him. 
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Cahn  vs.  Ford  et  als.    Levy,  Jr.,  Intervener. 

The  intervenor  as  the  junior  mortgage  creditor  has  an  interest  in 
attacking  the  prior  mortgage,  either  to  destroy  it  or  to  reduce  its 
amount. 

There  IB  no  evidence  in  the  record  to  show  that  the  amount  claimed 
by  Cahn  afl  due  to  him  by  Ford,  for  which  the  $7000  note  was  given 
him  as  collateral,  is  not  a  just  debt.  It  is  unaffected  by  the  plead- 
ings or  the  evidence.  The  $7000  collateral  note  has  had  it&  status  de- 
termined by  this  court  in  the  suit  of  Levy  vs.  Ford,  41  An.  873, 

In  that  unit  it  was  decided  that  it  was  a  legal  and  valid  note,  and 
that  Ford  had  a  right  to  pledge  it,  as  it  had  not  been  extinguiBhed 
when  it  was  returned  to  him  by  the  parties  to  whom  he  had  previ- 
ously pledged  it  as  collateral  security.  The  ruling  in  that  case  will 
apply  to  this,  as  the  evidence  shows  that  the  note  was  not  Hurreu- 
dered  by  Cahn  to  Ford  as  an  extinguished  obligation,  or  with  the  in- 
tention of  extinguishing  it.  It  was  given  to  Ford  for  a  designated 
purpose,  which,  when  accomplished,  should  be  returned  to  Cahn,  to 
protect  Ford^s  Indebtedness  to  him.  Cahn,  therefore,  never  parted 
with  his  interest  in  the  collateral,  to  the  extent  of  protecting  Ford's 
note  of  $3610,40  in  his  favor. 

It  would  inure  to  the  benefit  and  interest  of  the  intervenor  if  he 
could  enforce  the  contract  between  Cahn  and  Winter  in  relation  to 
the  pledged  note,  thus  forcing  Winter  to  return  the" notes  of  Malin 
and  Bows  and  Ford  until  they  should  be  paid,  and  restricting  the 
functions  of  the  collateral  to  protecting  Cahn's  debt  due  by  Ford,  to 
to  the  amount  of  $3610.40.  But  these  matters  are  personal  to  Cahn 
and  Winter.  Winter  at  any  time  has  a  perfect  right  to  surrender  the 
collateral  note  bo  Cahn,  or  to  waive  his  preference  and  concede  it  to 
Cahn.  They  can  cancel  their  obligation  to  each  other  whenever  they 
see  proper  to  do  so. 

That,  by  so  doing.  Winter  endangers  his  own  claim  due  him  by 
Ford,  can  in  no  way  affect  the  intervenor,  as  he  was  not  a  party  to 
the  contract  of  pledge  and  had  no  interest  in  it. 

The  intervenor  is  not  a  creditor  seeking  to  attack  the  renunciation 
or  abandonment  of  a  claim  by  his  debtor,  which  is  intended  to  de- 
fraud or  injure  him.  But  he  is  a  debtor  holding  a  fund  to  pay  over 
to  creditors,  whose  precedence  can  in  no  way  affect  him. 

There  are  legal  propositions  submitted  by  the  intervenor  which  if 
urged  by  the  defendants  might  prevail.  The  defences  which  have 
not  already  been  determined  in  the  suit  of   Levy  vs.  Ford,  41  An. 
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Dayfs,  Mayor,  et  al.  vs.  Police  Jaiy  Bossier  Parish. 

873,  are  of  such  a  character  as  only  the  defendants  can  nige.  The 
intt^rvenor  must  take  the  suit  as  he  finds  it.  He  can  not  urge  mat- 
teis  that  would  go  to  the  dismissal  of  the  suit,  nor  can  he  complain 
of  the  mode  of  procedure.  He  can  not  substitute  himself  for  the 
defendant  and  make  defences,  without  his  consent,  which  are  per- 
sonal to  himself .  Clapp  &  Co.  vs.  Phelpp,  14  An.  427;  Harper  vs. 
Commercial  and  R.  R.  Bank  of  Vicksburg,  15  An.  136;  19  An.  462; 
Mayer  vs.  Staler,  35  An.  57. 

Neither  of  the  defendants  has  appealed,  and  we  therefore  can  not 
disturb  the  judgment.  There  is  no  alternative  except  to  affirm  the 
judgment  appealed  from. 

Judgment  affirmed. 


No.  283. 
J.  J.  Davis,  Ma  yob,  et  al.,  vs.  Police  Jury  of  Bosslbb  Parish. 

There  was  no  compilation  of  the  vote  for  the  removal  of  the  parish  seat  of 
Bossier  Parish  at  the  election  held  November  23, 1888,  at  the  session  of  the  police 
jury  November  27. 188S. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Boone,  J. 


A.  J.  Murff,  Watkina  A  WatkiM  and  Young  A  Thatcher  for  Plain- 

tiif  s  and  Appellees : 

An  exception  to  the  citation  is  waived  by  appearing  for  the  purpose  of  moving  to 
qaash  the  writ  of  mandanau  without  first  disposing  of  the  exception.  C.  P.. 
Art.  338. 

A  motion  to  quash  a  writ  of  moiMiaiiiiw  because  of  defective  allegations,  pnts  in  issue 
the  sufficiency  of  the  allegations  of  the  petition.  High  on  Ex.  Kem.,3G9;9^ 
Wis.  279;  State,  Boggs,  vs.  County  Court  (W.  Va.),  11  S.  E.,  72;  also  found  in 
Lawyers'  General  Digest  for  1890, 1111. 

An  injunction  restraining  the  canvassing  board  from  canvassing  the  returns  and 
proclaiming  the  result  Is  void  for  want  of  Jurisdiction  over  the  subject  matter. 
High  on  Injunctions,  623;  Am.  and  Eng.  Enc.  of  Law,  Vol.  6, 392. 

A  canvassing  board  having  once  counted  the  votes,  completed  the  canvsas  and 
announced  the  result,  is  fiinctH»  ojicio.  McCrery  on  Elections,  3d  Ed.,  pp*  151. 
154 ;  Am.  and  Kng.  Enc.  of  Law,  Vol.  6,  pp.  907, 313. 

Where  the  law  imposes  upon  a  police  jury  the  duty  to  select  an  exact  site  for  the 
parish  seat  within  one  mile  of  a  certain  place,  at  a  town,  to  which  the  parisli 
seat  has  been  removed  by  law,  a  writ  of  uumdamu$  will  He  to  compel  the  poliee 
jury  to  act,  and  provide  temporary  court  rooms  and  select  the  site  within  the 
specified  limit.  High  on  Ex.  Rem.,  26, 33, 298;  Lawyers*  General  Digest  for  U69i- 
1260, 1266;  11  An.  142;  34  An.  1114;  37  An.  660;  38  An.  43;  41  An.  166;  37  An.  6ia 
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Bay  l8,  HaTor,  et  al.  vs.  Police  Jury  of  Bossier  Parish. 


Land  <^  La^d,  J.  A,  W,  Lowry,  District  Attorney,  Joannes  Smith 
and  Alcjcander  <&  Btanchard  for  Defendants  and  Appellants* 

L  Tbe  i»Til  of  umtuhimus  must  show  precisely  what  is  claimed  or  demanded,  and 
$et  fiirtb  jjperif^cinUy  the  fa6ts  upon  which  it  is  based,  and  no  reference  can  be 
made  to  ih€-  petitUmnr  affidavit  in  aid  of  the  writ.  High  on  £x.  Leg.  Rem.,  Sees. 
fi3ii,537, 5;^,  and  note  H  to  last  section ;  Moses  on  Mandamus,  206-209. 
If  Artlele  841  ot  our  (ode  of  Practice  sanctions  a  different  procedure,  then  it  i» 
esE4t*ntmi  that  a  copy  of  the  petition  should  accompany  the  writ  and  be  served 
cm  defendant  a. 

2.  The  mtniitca  of  th«  police  Jury,  annexed  to  and  made  part  of  relators'  petition, 
do  not  allow  that  the  police  Jury  ever  proclaimed  the  result  Of  the  election  as 
provided  tn  flection  i^  of  the  Acts  of  1888,  or  authorized  its  president  to  so  declare. 
TntH  this  was  donf  no  duty  rested  on  the  police  Jury,  such  as  the  relators 
dr^m a ti d  t  li e ui  to  p c r form . 

The  evidence  iln^H  shUow  that  the  police  jury  has,  since  the  dissolution  of 
the  injuncLit>n,  pompiled  the  vote,  ascertained  that  Benton  received  a  majority, 
and  so  proelalmed  reault.  Also,  that  its  president,  duly  authorized  by  resolu- 
tiou  fit  thu  Jury,  hiis  Essued  his  proclamation  declaring  that  Bentcm  is  the  parish 
jjcat  of  Bossier  parii^h. 

3»  The  writ  of  m^imkimtut  can  only  be  invoked  to  compel  the  performance  of  a 
duty  purely  Tiiinrnteriul  in  its  nature,  and  so  clear  and  specillc  as  to  leave  no 
element  of  discretion  In  its  performance.  High's  Ex.  Leg.  Rem.,  Sec.  24;  State 
ei  rel*  Dftbtival  vs.  Police  Jury,  89  An.  759,  and  numerous  authorities  therein 
f^itt'd. 

i.  If  tilt;  writ  issues  for  something  which  defendant  is  not  bound  to  do  under  tho 
law,  it  can  not  1>e  supported,  even  as  to  those  things  which  he  Is  compelable  to 
perform,  and  ttie  whole  writ  will  be  quashed.  High's  Ex.  Leg.  Rem.,  Sec.  539;. 
Mof^^s  on  Mandamue^,  'Jfyi. 
.  Act  No.  33  of  1*^88  doet*  not  require  the  police  jury  to  provide  a  temporary  court 
house  at  the  cliosen  parish  seat.  Neither  does  Section  2746  of  the  Revised  Stat- 
utes impose  any  ifueli  duty  upon  them,  and  no  good  reason  can  be  shown  why 
the  poliee  jury  should  not  use  and  occupy,  free  of  cost  to  the  parish,  the  old. 
court  house  at  Bellevue,  temporarily,  uhtil,  a  new  one  can  be  provided  for  andi 
built  at  tht:  proper  site. 

&.  t'nder  no  reasonable  view  of  this  case  could  the  police  jury  bo  compelled  to  at 
once  provide  and  f  urn  tsh  a  temporary  court  house  at  Houghton.  They  certainly 
would  have  the  right  to  exercise  some  discretion  as  to  the  selection  of  a  suit- 
able bultdin;;,  the  price  to  be  paid  for  rent,  and  to  determine  whether  It  was  to 
the  Inten.^i^t  of  the  parish  to  rent  or  build  such  temporary  structure. 
Aj^j^ln^the  writ  ean  not  issue  to  compel  them  to  do  an  act  beyond  their  power 
and  iu  violation  of  law.  This  would  be  the  effect  of  the  writ  in  this  case,  since 
no  provision  has  ever  been  made  for  the  payment  of  rent  by  the  police  jury^ 
und  If  In  obedience  to  this  writ  they  should  enter  into  such  a  contract,  it  would 
be  absolutely  invaMd,  as  expressly  held  by  this  court  in  Destrahan  vs.  Police 
Jury  of  JcfferfiOn  Fartsih,  31  An.  179. 


Th©  opinion  of  the  court  was  delivered  by 

McBnekv,  J.     Under  the  provisions  of  Act  38  of  1888,  there  were 
several  eleetio nB  to  locate  the  parish  seat  of  Bossier  parish. 
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Dayis,  Mayor,  et  al.  vs.  Police  Jury  of  Bossier  Parish. 

At  the  last  and  third  election  the  contest  was  between  the  towns 
of  Honghton  and  Benton. 

•The  election  was  held  on  November  23,  1888,  and  on  the  27th  of 
November  the  police  jury  met  at  the  parish  seat,  Bellevne,  for  the  pur- 
pose of  compiling  the  vote  and  proclaiming  the  result.  On  thiB  day, 
in  the  suit  of  Mobley  et  als.  vs.  Police  Jury  of  Bossier  parish  et  als., 
an  injunction  was  served  on  the  police  jury  when  in  session,  prohib- 
iting them  from  doing  any  act  whatever  favoring  the  removal  of  the 
parish  seat  of  Bossier  parish  from  Bellevue  to  any  other  place,  or  de- 
claring same  removed  as  the  result  of  any  election. 

The  proceedings  of  the  police  jury  on  this  day  were  as  follows: 

"Bellevue,  La.,  November  27,  1888. 

"Police  jury  met  pursuant  to  adjournment.  Present — E.  S. 
Dortch,  president ;  J.  A.  Sewall,  W.  M.  Abney,  Henry  BamacasUe, 
J.  T.  Maury,  F.  M.  Bamett  and  J.  W.  Jeter,  members. 

"  The  minutes  of  last  meeting  read  and  approved.  WhenR.  E. 
Wyche,  sheriff,  appeared  and  served  a  writ  of  injunction  on  the 
president  of  this  body,  the  sheriff  and  the  clerk  of  the  District 
Court,  restraining  them  from  doing  any  act  in  relation  to  the  removal 
of  the  parish  site  of  Bossier.  When  the  returns  of' the  election  held 
on  November  23, 1888,  were  taken  up,  and  the  following  vote  ascer- 
tained, viz: 

Houghton.         Benton. 
Wardl 1.215 

Ward  2 5  1^ 

Ward  3 22  s'l 

AVard4    :  1» 

Ward  5,  precinct  1 95  K 

Ward  6,  precinct  2 1,748 

"  The  sheriff  then  made  his  return  on  writ  of  injunction,  when 
the  following  resolution  was  submitted : 

<^  Resolved,  That  the  irregularities  and  frauds  committed  in  the 
election  to  change  the  parish  site  of  Bossier  parish  at  the  election 
held  on  November  23,  1888,  are  such  as  to  render  it  impossible  ro  as- 
certain the  true  result,  and  it  is,  therefore,  declared  that  no  result  of 
said  election  can  be  arrived  at,  and  said  election  is  without  any  re- 
sult, 

'^  Be  it,  therefore,  resolved,  That  another  election  be  ordered  at  a 
time  to  be  fixed  by  this  jury;  which  was  rejected,  as  follows: 

"Yeas— J.  A.  Sewall,  J.  W.  Jeter,  W.  M.  Abney,  3. 

'<Navs— E.S.  Dortch,  J.  F.  Maury,  H.  Bamacastle,  F.  M.  Bamett, 4. 
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DaTis,  MHyoFf  at  aL  ts.  PoEHcc  Jury  of  IlOBSier  Purlah. 


"  It  wttB  then  resolved  that  the  police  jory  compile  the  returni  as 

sent  in  by  the  commisaionerB* 

^^  Yeajs — 'Dorteh,  Maurj,  Bamett  and  BarnacaBtlet  4* 

'*  Naya — Abner,  Jeter  and  Sewall^  3, 

**  Adopted, 

*'  When,  on  motion,  it  was  resolved  that  all  the  returns  and  poll 
jooks  be  placed  in  the  charge  of  the  clerk  of  this  body.** 

The  rest  of  the  day's  proceedings  was  taken  up  in  the  disposal  of 
>rdliiary  business,  Ko  further  action  on  this  day  was  had  in  relation 
:o  the  compiling  of  the  vote, 

RegardHig  this  action  as  final  and  c^onclnsivc  as  to  the  vote  and  the 
ocation  of  the  parish  site,  which  it  is  alleged  was  completed  by  a 
piiblication  ot  this  compilation  in  the  parish  oflicial  journal  and  the 
proclamation  of  the  president  of  the  police  jury,  also  pubHshed  in 
said  journal,  the  relator  prays  for  a  mandanms  to  compel  the  police 
nry  at  once  to  provide  temporary  court  and  official  rooms  at  the 
x>wn  of  Hought'On, 

It  is  evident  that  no  compilation  of  the  vote  aa  contemplated  and 
required  by  Act  33  of  18B8  was  made  at  this  day's  proeeeding  of  the 
police  jury.  The  statement  of  the  vote  was  informal.  No  result 
\^£ts  declared  or  proclaimed  by  any  order  or  vote  of  the  police  jury. 
rhis  is  made  more  apparent  by  the  resolution  which  followed^  but 
which  was  not  adopted,  ordering  another  election,  and  the  other 
'esolntion  which  was  adopted,  but  never  carried  Into  eETeet,  to  com- 
pile the  vote.  Had  there  been  a  compilation  and  an  ascertainment 
if  the  result  of  the  election,  this  resolution  would  have  been  un- 
iecessar3\  That  the  whole  matter  went  by  default  is  plain  from  the 
'csolution  which  immediately  followed  the  above,  placing  the  re- 
;^Lrtis  and  poll  books  in  the  custody  of  the  clerk. 

As  the  vote  had  not  been  compiled,  the  result  proclaimed  by  vote 
>r  order  of  the  police  jury,  the  publication  of  the  statement  of  votes 
md  the  proclamation  of  the  president  of  the  police  jury  were  with- 
>ut  effect*  This  view  of  the  case  renders  it  necessary  to  notiee  the 
several  other  defences  of  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
ippealcd  from  be  annulled,  avoided  and  reversed,  aad  it  la  now 
>rdered  that  the  relief  prayed  for  by  relator  be  denied  and  the  rule 
li£>c barged  at  his  coats. 
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state  V8.  Parker. 

I  42*  972|  No.  278. 

I  45  14541 

The  State  of  Louisiana  vs.  Lawrence  Parkeb. 

An  Information  in  which  are  alleged  all  the  essential  element's  of  another  offence,  ia 
not  necessarily  amenable  to  the  objection  of  duplicity. 

The  acts  charged  const itate  one  affair  and  make  one  offence.  The  minor  offence  is 
>  germane  to  the  charge  and  is  necessarily  connected  with  and  constitute  bnt  one 
crime. 

Two  offences  may  be  charged  In  one  count  if  they  constitute  one  crime. 

An  information  for  feloniously  shooting  with  intent  to  murder  is  not  doable  by 
reason  of  stating  that  the  defendant  did  feloniously  make  an  assault  with  a  dan- 
gerous weapon. 

Assault  is  an  essential  element  of  shooting  with  intent  to  murder. 

"The  rules'of  evidence  in  the  prosecution  of  crime  shall  be  according  to  the  com* 
mon  law,  unless  otherwise  provided."    Acts  of  1806. 

Where  an  attempt  has  been  made  by  the  husband  to  murder  his  wife  she  is  a  com- 
petent witness. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Catahoula. 
Ellis,  J, 


J.  Henry  Shepherd j  District  Attorney,  for  the  State,  Appellee: 

As  a  general  rule  the  inclusion  in  one  count  of  two  separate  and  distinct  offeneea 
Is  duplicity  and  fatal  to  an  indictment,  but  where  the  acts  charged,  eroi  tkam^ 
o/r/tem<«2re«0acAaminor  offence,  are  germane  to  each  other  and  to  the  main, 
and  taken  together  constitute  but  one  affair  and  make  one  offence,  it  Is  uni- 
formly held,  in  letter  and  spirit,  to  be  out  of  this  general  rule,  and  not  in  fact 
amenable  to  the  charge  of  duplicity.  2d  Vol.  Bishop  Grim.  Pro.,  191, 192;  State 
vs.  Collins,  33  An.  182;  State  vs.  Hendricks,  38  An.  602. 

Assault  is  an  essential  element  of  shooting  with  intent  to  murder.  Therefore  Inan 
information  under  Section  971,  Revised  Statutes,  using  the  wording  of  tbe 
statute  and  preceding  the  same  by  a  charge  of  an  assault  with  a  dangeiooa 
weapon,  the  pleader  simply  alleged  an  essential  element  of  shooting  with  In- 
tent  to  murder,  and  the  insertion  of  the  allegation  is  not  duplicity;  it  is  inno* 
cent  surplusage.    State  vs.  Taylor,  35  An.  837 ;  38  An.  448. 

The  rules  of  evidence  in  the  prosecution  of  crimes  shall  be  according  to  tbe  com- 
mon law  unless  otherwise  provided.    Acts  1806,  p.  440. 

Where  violence  has  been  committed  on  the  person  of  the  wife  by  the  husband,  ahe 
Is  competent  to  prove  such  violence.  Wharton's  Criminal  I«w,  p.  380;  Bishop 
Cr.  Fr.,  Vol.  1,  Sec.  1153;  Berts'  Principles  of  Evidence,  Section  176. 


D.  Newton  Thompson  for  the  Defendant  and  Appellant: 
Two  separate  offences  denounced  by  different  statutes,  even  of  same  generic  dam 
can  not  be  included  in  the  same  count.  82  An.  812 ;  35  An.  729;  Bishop  Crira.  Fro. 
Assault  with  a  dangerous  weapon,  inflicting  wounds  less  than  mayhem,  and  shoot- 
ing with  intent  to  murder  are  denounced  by  Sections  798,  794  and  791,  B.  8L,zt- 
spectively.  The  three  are  independent,  belong  to  different  families,  and  a  coa- 
victlon  for  either  of  the  first  two  would  not  be  responsive  to  an  indictment  fe^ 
the  latter,    85  An.  729;  37  An.  785;  40  An.  199. 
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State  Ta,  Purker, 


Idiltctiuentmuial  Bet  forth  witbei'ttiilnlxundpreoli^fonttieeommiflsJon  or  otnit* 
aino  of  eTery  act,  ujiUer  Ihe  circumstances  and  with  the  parllcular  intent 
n  t'Ocsa  ti  ry  ta  eo  u  et  i  t  u  t  e  t  U  e  c» if e  ti  ee.    H3  A  n ,  12 1 7, 

len  tho  Intei^l  Ifi  atif-@semia)  fjlementof  the  off  eu&e  J  tmuat  be  distinctly  avefTM 
by  a  propel*  afllrtimtlve  alJcgatlon,  and  not  iiiereJy  by  wny  of  infereuc«  orargu- 
met)t.  Walvrnmn'a  Criiii.  Digest,  p.  34S,  See,  251 ;  ii3  Jkn.  Wl;  3ft  An.  M ;  20  Jin.  408. 
Intlk'itiient  fri^r  fihooting  with  Intent  to  coTnTnJtTi]ui<d(3F  mual  rtmrgfj  thu  Tntcnt 
ft»  w  el  I  A  »  t  he  ac  t  o  f  $b  no  tl  n  g  to  be  *c{t/ii  I,  fr  lo  n  ioun  an  tt  tvUh  mu  ti^cf  tiforttk  auffht,  3ft 
An.  ltMj;3&  An.  3ST. 


Hie  opinion  of  the  court  was  delivered  by 

BreauXj  J,    The  accused  was  tried  on  an  information}  and  waa 

avicted  of  s  boo  ting  with  intent  to  murder. 

From  the  sentence  condemning^  him  to  hard  labor  during  twenty- 
@  years  bo  appeals,  on  the  grounds  that  the  information  is  bad  for 
plicitv;  that  two  or  more  distinct  and  substantive  olFences  are 
arged  in  one  count,  viz :  Assault  with  a  dangerous  weapon ;  wonnd- 
r  less  than  mayhem }  shooting  w^ilh  intent  to  murder ;  that  a  vej^ 
!t  for  either  of  the  former  would  not  be  reBponBi%^e  to  an  iniiict- 
tnt  for  the  latter. 

[t  IB   also  alleged  by  the  accused  that  the  trial   judge  erred  in 
ruiiting  the  testimony  of  the  wife  of  the  accused. 
5he  was  the  person  upon  whom  the  offence  was  committed, 
1  correct  appreciation  of  the  charge  presented  is  necessary  j  for 
*  accosed  contends  ths^t  he  Is  also  indicted  for  wounding  less  than 
tybem,  w*hen  it  is  evident  that  he  is  not. 

rhe  charging  portion  of  the  information  sets  forth  that  the  ao-^ 
led^  with  force  and  arms  upon  one  Susanna  Parker,  in  the  peaco 
the  State  then  belng^  did  feloniously  make  an  assault  with  a 
igerous  weapon^  to -wit:  a  pistol,  and  did  then  and  there  wilfully 
3  feloniously  shoot  and  wound  her  the  said  Susanna  Parker,  wil- 
ly, feloniously  and  of  his  malice  aforethought,  to  kill  and  murder 
r  the  said  Susanna  Parker, 

n  so  far  as  relates  to  the  defence  urged  that  the  information  con- 
D8  the  charge  of  woiinding  less  than  mayhem  it  at  once  fails,  for 
( Ijiformation  does  not  contain  that  charge » 

Jy  no  construction  or  implication  can  it  be  made  to  appear  that 
unding  lesa  than  mayhem  is  one  of  the  crimes  for  which  the  ac- 
^d  stands  charged.  The  words  descriptive  of  that  crime  are  not 
rt  of  the  information,  and  therefore  it  does  not  present  an  issue 
the  ease. 
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State  T8.  Parker. 

Shooting  with  intent  to  murder  and  asfiaolt  with  a  dangeroiu 
weapon  are  charged  in  the  count. 

The  question  renuuns  for  decision :  Can  they  be  included  in  one 
count? 

While  it  is  generally  true  that  two  offences,  even  of  the  same  col- 
lective or  generic  class,  can  not  be  included  in  one  count,  an  excep- 
tion necessarily  arises  when  the  greater  offence  charged  includes  a 
lesser,  which  occurred  at  the  same  time,  and  which  is  part  of  the 
same  act  and  entirely  germane. 

Shooting  with  intent  to  murder  includes  an  assault  with  a  danger- 
ous weapon. 

In  proving  the  former  charge,  the  latter  must  be  proven. 

The  allegation  of  assault  with  a  dangerous  weapon,  whether 
omitted  or  inserted,  is  of  no  moment  to  the  prosecution. 

By  inserting,*  as  in  this  case,  the  accused  was  not  lead  into  the 
least  error,  nor  his  rights  in  any  manner  impaired,  but,  on  the  con- 
trary,  he  was  more  particularly  notified  of  the  offence  for  which  he 
was  tried. 

The  question  is  by  no  means  res  Tiova.  It  has  some  time  since  been 
decided  that  an  information  is  not  defective  or  vicious  because  it 
contains  a  description  how  the  crime  was  committed,  and  for  that 
purpose  mentions  a  minor  crime  punishable  by  law.  State  of  Lou- 
isiana vs.  Collins  and  Kinney,  33  An.  153. 

It  has  uniformly  been  held  that  where  the  acts  charged  are  ger- 
mane to  each  other  and  to  the  main  charge,  and  constitute  but  one 
affair  and  one  offence,  that  although  included  in  one  count,  it  is  not 
amenable  to  duplicity.  State  of  Louisiana  vs.  Vernon  Hendricks, 
38  An.  683;  1  Bish.  Or.  Pr.,  Sees.  439,  449. 

The  charge  of  repu^ancy  is  equally  as  erroneous. 

There  is  a  repetition  of  certain  words  in  the  information  which  does 
not  vitiate  it,  and  which  could  not  create  an  instant's  confusion  in 
answering  to  the  charge  as  made.  A  bill  of  exception  was  taken  to 
the  admissibility  of  the  wife's  testimony. 

The  injured  person  is  the  wife  of  the  accused. 

The  common  law  authorities  admit  the  testimony  of  the  wife 
against  the  husband  for  the  purpose  of  proving  the  crime  committed 
by  him  on  her  person.  The  law's  purpose  in  excluding  the  testi- 
mony is  to  respect  and  protect  relations  of  faith,  reliance  and  con- 
fidence between  the  spouses. 
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state  T«*  Moeely  antl  AntUony', 


Wben  one  aitempte  to  deetroy  the  other,  the  great  neceesity  and 
nportance  of  the  exclusion  no  longer  exist* 

The  rules  of  evidence  in  the  prosecution  of  crimes  Bhall  be  acoord- 
Qg  to  the  common  law,  unless  otherwise  provided.  Acts  of  1805,  p. 
40. 

Where  a  crime  has  been  committed  on  the  person  of  the  wife,  she 
i  a  competent  witness. 

The  statute  excluding  the  testimony  of  the  wife  or  the  husband  for 
r  against  each  other  in  civil  cases  is  not  a  statute  of  exclusion  of 
be  wife^s  testimony''  in  a  case  of  the  character  of  the  one  at  b&r. 

There  being  no  direct  enactment  excluding  the  wife's  testimony 
rhen  necessary  to  prove  that  her  husband  has  attempted  to  take 
er  life,  it  was  properly  admitted.  Wharton's  Criminal  Law%  p.  360; 
Rfihop  Cr.  Pr.j  Vol.  1^  Sec,  1163;  Berts'  Principles  of  Evidencej  Sec, 
76. 

A  jury  has  found  the  defendant  guilty  of  shooting  with  intent  to 
lurder  his  wife. 

Tlie  questions  of  law  presented  on  appeal  are  not  such  as  woul4 
Mtify  us  in  setting  aside  the  verdict  and  sentence. 

Judgment  aCElnned* 


"EM    State    of 


No,  274. 

Louisiana   t8.     R.    M. 
Anthony. 


MOSELT      AND      QEOBOG 


t)  AD  tndietmcnt  iinder  Sccijon  TiH  of  the  llGYiscd  f^trttutes,  whk-'b  ohargojia  wilful 
fhoutltiig  wicli  hitetit  to  Duirdcr,  the  omlasfon  ot  tho  wonls  "^  with  it  ilangeroTia 
wenpon''  Is  nn  ground  to  qiiii«h,  bciniu&p  tliu  ^'LlfuJ  shooting  with  H\tQh  ihtent 
De<^«8SH.rlLj  pret'uppo^os  und  iinpliea  tlio  ua«f  of  u  d^n^vrouii  westpon.  A  HI  rm  I  tig 
Slate  T».  Hl]iiiphrict»p35  Aii>  iXJB. 

A  PPEAL  from  the  Twelfth  District  Court,  Parish  of  Grant. 
X     CocOj  J. 


J,  H^nry  Shepherd^  District  Attorney,  for  the  State,  Appellant: 
Si!«e.  i+76,  R<n*ist!dRttmitt"w»t^otiteiiJi.>Jattii3  tliy  siniplillcrttioh  oC  cfltuhml  pluad^ 
ini^s.    &tflte  v».  Ccmk,  20  An.  145;  Smte  \'^.  Witlf,  a*  An*  11*3. 

l>Ei]T  esi^tmUal  MibstiiiitlvG  fiYurmefita  are  riaquired  even  In  tta^tutory  crlnies 
wlierf;  it  \»  be^t  to  follow  tUtj  language  of  the  j»tiituti.s  Deverthotcss  an  omiasltill 
of  worda,  the  aii^Ution  of  which  wcndd  eonvey  no  iLdditioniil  Idetiij  iilrt^udy  COtt- 
tiiined  in  ati  iticllcttii«»t  will  beaufllci^nt.  State  vh.  Flinty  ;^  An.  H3r»;  .^tute  ts, 
Bcblenaentr^r,  3S  An.  5^. 
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Btate  vs.  Mosely  and  Anthony. 


In  an  indictment  under  Section  791,  Revised  Statutes,  the  charge  of  shooting  with 
intent  to  murder  necessarily  contains  an  assault  without  expressly  setting  it  ont 
In  so  many  words.    State  vs.  Munco,  12  An.  625 ;  State  tb.  Taylor,  35  An.  835. 
There  can  be  no  battery,  no  murder,  no  rape,  no  wounding,  unless  an  asaaalt 
be  first  committed.    State  vs.  Crittenden,  38  An.  448. 

The  crucial  test  In  a  statutory  offence  is  whether  the  omitted  words  jeopardize 
the  defendant.  The  gist  or  gravamen  of  the  offence  denounced  by  Section  791 
is  the  intention  with  which  the  act  of  shooting  is  done,  not  with  what  weapon. 
83  An.  921.  *'  It  therefore  follows  that  if  the  intent  with  which  the  fatal  blow  is 
infilcted  is  properly  and  sufllciently  described  in  the  indictment  the  end  of  the 
law  is  satisfied."    State  vs.  Bradford,  33  An.  922. 

"The  common  sense  of  prosecuting  officers,  Judges  and  Juries  maybe  relied  on 
to  protect  persons  from  imprisonment  in  the  penitentiary  for  shooting  with 
pop  guns  or  like  innocent  playthings.  State  vs.  Cognovitch,  34  An.  529.  All  the 
ingredients  of  the  crime,  the  wilful  shooting,  the  murderous  intent  presuppose 
and  imply  the  use  of  a  dangerous  weapon.  The  employment  of  those  words 
in  the  Indictment  is  not  sacramental."  State  vs.  Johnson,  35  An.  966. 
It  is  not  necessary  in  an  indictment  for  assaulting  with  Intent  to  murder,  oi; 
wilfully  shooting  with  intent  to  murder,  to  aver  that  the  person  assaulted  or 
shot  at  "  was  in  the  peace  of  the  State."  State  vs.  Simlen,  36  An.  923;  State  vs. 
Cognovitch,  affirmed  In  State  vs.  Smith,  38  An,  479. 


R,  J,  Hunter  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  indictment  is  framed  under  Section  781  of  the 
Revised  Statutes,  the  language  of  which  is:  ''Whoever  shall  shoot, 
stab  or 'thrust  any  person  with  a  dangerous  weapon,  with  intent  to 
commit  murder,  shall,  on  conviction,  suffer  imprisonment,''  etc. 

The  indictment  charges  that  defendants  ''did  wilfully,  maliciously 
and  of  their  malice  aforethought,  shoot  one  Holstein,  with  the  wilfoif 
malicious  and  felonious  intent,  and  of  their  malice  aforethought,  him, 
the  said  Holstein,  then  and  there  to  murder." 

A  motion  was  made  to  quash  the  indictment  on  the  ground  that  it 
does  not  qualify  the  shooting  as  having  been  done  "with  a  dangerous 
weapon"  as  expressed  in  the  statute. 

The  judge  a  quo  sustained  the  motion  and  quashed  the  indictment, 
and  the  State  appeals. 

If  the  case  were  one  of  first  impression,  we  confess  it  would  be 
doubtful. 

But  it  is  impossible  to  discriminate  this  case  from  State  vs.  Hum- 
phries, 35  An.  966.  In  the  latter  the  indictment  was  laid  under  Sec- 
tion 790  of  the  Revised  Statutes,  which  denounces  a  like  offence  in 
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identical  langaage,  With  the  additional  circumstance  that  it  be  com- 
mitted ^*  while  lying  in  wait,  or  in  the  perpetration  or  attempt  to 
perpetrate  any  arson ^  rape^  robberj''  or  burglary,**  The  indictment 
omitted  the  words  **with  a  dangerous  weapon,*'  expressed  in  that 
section  as  in  the  on©  now  before  us,  and  on  that  ground  it  wa» 
claimed  to  be  defective*  But  we  said:  **Shooting  a  person  wilfully, 
while  lying  in  w^ait  for  the  victim,  with  intent  to  kilJ  him,  can  not  be 
done  without  a  dangerous  weapon^  All  the  ingredients  of  the  crime, 
the  wilful  shooting,  the  waiting  for  the  opportunity,  the  murderous 
intents  all  presuppose  and  Imply  the  ase  of  a  dangerous  weapon. 
l*he  use  of  those  words  in  the  indictment  ifl  not  sacramental.^* 

The  ground  of  the  decision  is,  that  the  charge  of  wilfully  shooting 
a  person  with  intent  to  murder  him  necessarily  implies  the  ase  of  a 
dangerous  weapon,  and  therefore  obviates  the  necessity  of  adding 
those  w^orda,  though  expressed  in  the  statute,  because  they  w*ould 
convey  no  idea  not  already  fully  embraced  by  the  language  used.r 
Tautology  is  useless,  and,  even  if  used  in  the  statute,  need  not  be 
perpetuated  in  the  indictment*  It  is  sufficient  if  the  oiTence  be 
described  in  worda  clearly  conveying  the  full  meaning  of  the  statute, 
embodying  every  conatituent  of  the  offence,  and  sufllciently  definite 
to  apprise  the  accused  of  the  charge  he  has  to  answer*  State  vs. 
Mtmce,  12  An*  625;  State  vs.  Porte,  9  An,  106;  State  vs.  Richards, 
38  An,  1294;  State  vs*  fieorge,  34  An.  261;  State  vb*  Samnels,  3B 
An.  457;  State  vs.  Flint,  32  An.  335;  State  vs.  Schlessinger,  3S 
An.  666, 

We  are  quite  satisfied  that,  had  the  offence  described  in  Section  791 
been  confined  to  ihooting^  the  words'' *%ith  a  dangerous  weapon* 
would  have  been  omitted.  They  were  used  only  because  sUtbbing^ 
ihrH»tingj  cutting  and  striking  were  also  covered  by  the  statute,  \s'hich 
acta  might  have  been  committed  with  instruments  not  weapons,  and 
not  in  themselves  dangerous. 

This  view  is  confirmed  by  the  verbiage  of  the  following  Section 

792,  which  punishes  the  oCTence  of  *^*  wilfully  shooting  at-^  another* 

Of  course  it  means  shaoting  with  a  dangerous  weapon^  as  we  held  in 

State  vs*  Oognovitch,  34  An,  529,  saying:   **  The  common  sense  of 

prosecuting  officers,  judges  and  juries  may  be  relied  on  to  protect 

persons   from   imprisonment  in  the  penitentiary   for  shooting  with 

pop  guns  or  like  innocent  playthings,**     But  the  law  maker  did  not 

find  it  necessary  to  use  the  words  *^wlth  a  dangerous  weapon**' 
62 
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State  YB.  Calvin  and  Stanley. 


On  the  whole,  we  are  content  to  maintain  our  decinon  in  the 
Humphries  case  as  applicable  at  least  to  cases  in  which  the  oifence 
charged  covers  shooting  only,  which,  we  think,  can  not  be  done  in 
the  manner  and  with  the  intent  described  in  the  statute,  otherwiM 
than  with  a  dangeous  weapon. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  this  case 
be  remanded  to  be  proceeded  with  according  to  law. 


No.  276. 
The  State  of  Louisiana  vs.  R.  M.  Mosely  and  George  Anthony. 
A  PPE AL  from  the  Twelfth  District  Court,  Parish  of  Grant. 


A 


Coco,  J. 


J,  Henry  Shepherd,  for  the  State,  Appellant. 


A.  P.  Hunter  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  The  points  involved  in  this  case  are  identical  with 
those  disposed  of  by  our  decision  in  the  case  of  the  State  vs.  same 
defendants.  No.  274  of  our  docket,  just  decided,  and  for  the  reasons 
there  assigned — 

It  is  adjudged  and  decreed  that  the  judgment  appealed  from  be 
annulled,  avoided  and  reversed,  and  that  this  case  be  remanded  to  be 
proceeded  with  according  to  law. 


No.  281. 
The  State  of  Louisiana  vs.  Calvin  and  Wiley  Stanlby. 

M  10Qo|  '•  Though  the  offences  denounced  by  8ection  794,  Revised  Statutes,  tU:  fiist*  in- 
flicting a  wound  less  than  mayhem  with  a  dangerous  weapon;  and  second, 
inflicting  a  like  wound  with  intent  to  kill,  are  separate  and  distinct  olfence», 
yet  it  is  settled  that  they  may  be  conjunctively  charged  in  the  same  connt  of 
indictment  without  duplicity.  33  An.  1294. 
2.  A  verdict  of  guilty  of  one  of  said  offences  so  charged  and  silent  as  to  theotber, 
operates  as  an  acquittal  of  the  latter,  and  is  responsive  to  the  indictment. 
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@tate  Tfl.  CahrJn  and  ^t^ttXey^ 


A 


PPEAL  from  the  SixfceentTi  District  Court,  Paxieb  of  East  Feli- 
ctana,     Brame,  J. 


J,  Henry  Shepherd^  DlBtrict  Attorney,  for  the  State,  Appellee ! 
Ati  itiflfc-tmedt  wliich  eluu-^c^  that  the  defenilutUa,  with  a  dan^^rous  wt'upoti^ 
And  with  intent  to  killj  dJd  mHirt  jt  wound  le^a  tham  m<i>hi'm«  L^  nut  bnd  tof 
dupUelty  l>eeause  the  stuttiii'  rnipUiy*  thf'  df«juijeiiv<*  "or"  Snj<teftd  of  *'uiid/' 
X3  An,  lim, 

Vuil**r  Hvfvtion  7YN,  ltC'V[!i.t>d  Statulei^^  h  l-ouiiI  liUcgEiig  tbiit  thiMlerendant  fuflietcd 
a  wound  lci>s  than  mujhcm  with  a.  djingi-rons  weapon,  iind  with  in  tout  to  kill, 
is  not  double*    *i:i  An,  12^. 

WUer^  II  »t«tijte  makes  two  or  niorf?  dlstlni-t  at'ts,  cotmecti'tl  with  the  ftafue 
tr»iis»etlon,  lndietrthle»  altboiiifh  OOP  of  tht  lU'tM  he  sufl!ci<int  to  eonslitnte  the 
c!rlmi]i^  ihc  offeni^^H  may  bt'  u11f^!<i9d  iiutntihitlvHy ;  the  ruk^  that  thu  deft^tirtant 
muai  not  be  ehargod  with  two  or  more  otfe^nt^os  Iti  any  eonnC  dctcn  not  apply  16 
cumulative ufTtmces  ^iifnounred  in  tliusHine  statute.  13  An.  41[jfii. 
tn  an  jnilk''tnit'nt  upon  a  i^tuttito  which  dciuHinccs  two  or  more  cumiilnCtf i^ 
offencca  there  nnij  be  al.!e^ud  in  a  einy^le  count  that  the  defendant  did  a.&  many 
of  iht!'  forbiddcti  ihing'H  us  llm  pletulur  chooBc«*  employing!:  the  conjunction  unci 
where  the  statute  has  n^^  itnd  it  will  not  be  double,  and  It  will  bn  catabUiib&d  at 
the  trial  by  proof  of  any  one  of  them*  BUhop's  Crim*  PrcH.'.,  Vol,  I,  ^se,  ItfAhop 
on  etalutury  CrimeB,  !?ec«  2U.  SevGraJ  ^ifrem'ew.  dIdtUtc-t  In  kind  and  dej^ee, 
etm  not  bp  included  in  thestimf  count;  but  tbE&  rnU?  doci^  not  upply  tr»  cunoila- 
tJTe  offences  denounced  to  th^  same  <^htn:^e  ot' aeetion  of  u  criminal  statute. 
S^Dch  II  clause  may^  and  often  doe»,  enumerate  iicvcral  ailencue  to  the  saut^aet, 
and  tn  euc-h  cases  they  may  bn  chiirjscd  (nimnhitivtdy  in  one  count.  State  vs. 
Font.  2  An.  ^T;  Btatc  \v>.  MnKiin,  2  An.  H^B;  Stute  vs.  JUnton,  4  An.  ^i;  Btate  va. 
Fuller,  H  An.ri*;S;  :^tiite  vs.  Mni-khi^m,  h*  An.  ^PS.  Theextrnct  cited  above  from 
Mftli?  vii,  Adam  i-t  aU,  M  An.  717* 

It  a  statute  makc^  U  a  erime  to  do  thiw  or  that,  mtsntlonrnir  aeTerol  thloifn  dlS' 
Junctlvclyf  the  iodietment  may*  us  ageiieral  lule,  embrace  the  whole  In  n  siug^le 
roiintf  UHiugthe  cufijunetlon  "and"  where  '*or"  occnni  fn  the  zstatute*  l1iiiUop*9 
Cthih  PrLtc,  i^ec.  TtW,  Vol.  1;  Archbold**  Crlm.  Pri!«**,  28^^  IKW. 


IF.  F,  Kernan  an^  J.  D.  Wall  for  Defendant  and  Appellant ; 

In  an  proeeentiiiUH  for  the  violations  of  tbi^  lawsi^ot  thb«  t^tute.  thf.*  utmost  strictn«*ft?4 
of  pleadlnf^andeongtructionof  the  provisions  of  thep««nid  idatutcsarercituireel, 
TJ  An*(i6r»;  ;^  An.  !«6. 

L  Two  distinet  offcncee  can  not  be  churj^ed  In  the  sumc  count,  a.'i  An»  6H;  m  At^ 
m&i  37  An,  mil  n  An.  187:  30  An.  B1,  aJi ,  .^2  An.  812;  HiHhop'p*  Cr(m*  Proc.  Vob  i, 
2d  J^d.,  Sec,  *H-S^*V;  AJfhboldj  VoL  1,  9<5;  ^95^  2i»7,  Nth  Kd  ;  WhuKon,  Vob  1,  See* 
Wi,7th  £d* 

2.  Two  ofifenee^  tint t  ^roA\  out  of  tite  same  net  niiij*^  be  Incorporated  in  iieparnte 
eounte*    m  An.  «1 ;  Si  An,  *d2 ;  :>i  An,  m  ;  Al  An.  Vi'i ;  :i^'*  An*  53:  3T  An.  .Wi. 

.1    Eev.  &tat.,  i*ec.  TiM*  denounees  two  Heparatc  itml  dl^tlnet  offencca.    BR.  S4f*,  41 


An. 


4. 


Where  two  offcuecw  ji^ro  w  out  of  the  sjunie  net  nnd  are  eumulatiTe,  they  may  be 
chari^ed,  and  then  only,  In  tb<:^  same  eonnt.  2  An.S^t;^  ir»  An.  A^;  HL  An.  717;  ^'^ 
An.:m;  37  Ait.  21%  UO-J,  77ft,  ;*?*  .An.  458;  m  An.  ',fl4 ;  41  An.  HS* 
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These  defects  are  of  substance^  and  not  of  form »  and  tliereforo  m&y  be  nr^iKl  m 
arrest  of  Judgement.  10  An.  HO;  Ti  An.  5<V5;  40  Ait.  714;  :»  An,  ^2;  2J  An.  U2;  & 
An.  665;  5  An.  327;  10  An.  229;  20  An.  147;  lU^,4m. 

Several  offences,  distinct  in  kind,  can  not  be  Included  in  tlif?  same  count  unless 
cumulative  and  denounced  in  the^Quiif  clause  or  liect^on  of  a  rrimjital  statute. 
32  An.  566. 


» ':  The  opinion  of  the  court  was  delivered  by 

t  Fenneb,  J.     The  defendant  ^  Wiley  Stanley,  was  indicted  on  the 

^  charge  that  he  did  ^ 'feloniously  ^  with   a  dangerous  weapon  ^  namely ^ 

'^i  a  Bhot  g^on,  and  with  intent  to  kill^  inflict  a  wound  lest  than  mayhem 

upon  one  Broaden,'*'  etc.,  under  Section  794^  HeviBed  StatuteB,  which 
reads:  ' 'Whoever  shall,  with  a  dangerous  weapon,  or  intent  to  kill, 
inflict  a  wound  less  than  mayhem  upon  another  pennon,  shall^  on 
conviction,"  etc.  He  was  found  '^'- guilty  of  Inflicting  a  wound  less 
than  mayhem  with  a  dangerous  weapon/^ 

He  flled  a  motion  in  arrest  of  jodgment  on  two  grounds,  viz :  flrst, 
that  the  indictment  charges  two  sep  rate  and  distmct  offences  in  one 
and  the  same  count;  second^  that  the  verdict  is  not  responsive  t^o 
the  charge  in  the  indictment* 

The  flrst  ground  is  conclusively  disposed  of  by  our  decision  in  State 
vs.  Richards,  88  An.  1294,  where  a  like  objection  urged  on  tbe  same 
ground  against  the  indictment  similarly  drawn  under  the  same  sec- 
tion of  the  Revised  Statutes  was  overruled  by  ua. 

The  second  ground  has  no  merit.    The  verdict  is  responsive  to  one 
of  the  two  distinct  charges ^  conjunctively  joined  in  the  indictment, 
and  its  silence  as  to  the  other  operates  an  acquittal  thereof.     State 
vs.  May,  42  An.  82;  Wharton's  Crim,  Law,  Sec.  3180* 
Judgment  affirmed. 


No*  295. 
The  State  of  Louisiana  vs.  Will  Harris. 

Ownership  of  &  particular  person  1;^  not  an  I'^^fior^tiiil  ingn^dlout  of  tLio  crime  of  lar 
ceny,  which  is  simply  the  felonious  tui^iuif  and  oiirrylng  ai4  ay  uf  tbe  pL'rsonal 
goods  or  property  of  another. 

APPEAL  from  the  Second  District  Court,  Parish  of  Webster* 
Ellis,  J. 
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J.  Henry  Shepherd,  for  the  State,  Appellee: 
1.     An  application  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  nmst 
not  only  show  due  diligence  to  ohtatn  tbe  testimony  after  Its  discoTeryj  bui 
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must  ulso  cofil»in  h  showinidf  ol  ilJU^once  ta  dlacoyer  the  exUtvnce  of  ib«  tefltl^ 
mony,  estate  vs  Woodwoitlip  28  An,  »^;  State  vs.  Crowley,  Its  An.  T8*l;  State  y». 
Yimag,  M  An*  M^-,  Btntv  v»  Ueoker,  33  Ari*  4^;  Btjtte  va»  Sweeneyt*'*^  Ao»  I. 
A  nt'W  trial  wSU  not  bts  grunted  on  tUa  grnund  of  ntswly  diactiTeretl  evldewee* 
when  such  eviUem^c  U  not  likely  on  anottier  trial  to  product:  a  different  r(*»ult  on 
the  tuurlte*  If  aacli  i^  the  opinion  o{  the  trial  Judge*,  the  t^upreme  Court  will  re^ 
TfT^e  a  Jiidgni&nt  denying  a  new  trial,  VVhii.rton*a  Cr-  Fh  ftnd  Pr,,  Bee,  854, 3*^ 
An.  tTHi  ^tHtii  TS.  Orowley,  3a  An,  Jl;  JUJ  An-  S'JS\  BtatcTS.  Young,  M  An.  Mr,;  St^tu 
\§.  linnix*th<*,  ;iT  An.  t». 

In  tin  inilEftm^nt  for  liirtreny  It  la  suiDck^nt  to  aUeifL^  own(j>r»hip  of  projutrt 
stolen  in  tin*  fKHttnaiblo  or  ttpt'rtf*^^*^  €vwner.  Hfeute  va,  Kv(*riigc>  Ji«  Ao  I'iO ;  i^tati* 
vs.  Kane,  iia  An,  um. 


Watkina  ^  WatkinB  for  Defendant  and  Appellant. 


The  opinion  of  the  court  wa&  delivered  by 

W ATKINS,  J.  The  acciaaed  was  charged  in  the  indictment  with 
sUialing  a  horpe,  the  property  of  Alonzo  Early.  On  the  trial  he  wa« 
convicted,  and  his  counsel  n^ade  a  motion  for  a  new  trial,  prioeipally 
on  the  ground  that  the  horae  waa  not  the  property  of  Alonzo  Earh% 
but  was  the  property  of  Jaiuea  Crichton.  This  motion  was  denied  by 
the  judge  J  who  assigned  as  hia  reason  therefor  that  ''the  only  evi- 
dence adduced  on  this  point  was  that  of  Alonzo  Early ,  %vho  swore  on 
the  trial  that  the  hoi*ae  waa  his;*^  and  that  while  it  was  ''atiflicientl^- 
ihown  that  *  '  *  the  legal  ownership  may  be  in  Crichton, 
(yet)  the  possession  and  eqnitable  ownership  may  be  in  Early,'* 
which,  in  hia  opinion,  was  sufficient  basia  for  the  conviction. 

The  ruling  of  the  judge  was  correct.  The  ownership  in  ^pattirtulaT 
person  of  the  property  stolen  is  not  of  the  essence  of  the  crime  of 
larceny,  though  it  is  of  its  essence  that  it  should  be  alleged  and 
proven  to  have  been  the  property  of  another  than  the  accused* 

In  Hanka^  case,  39  An,  284,  we  decided  that  ''  the  owuei^hip  of  a 
particular  i>ei^on  ia  not  an  eaaential  ingredient  of  the  crime  of 
larceny,  which  is  simply  the  felonious  taking  and  carrying  away  of 
the  personal  goods  of  another;  and  even  if  the  owner  be  unknown^ 
the  offence  may  be  properly  charged  and  sustained, 

**The  essential  tacts  constituting  the  crime  of  larceny  of  a  partic- 
ular specified  horse  are  not  in  any  manner  affected  by  the  question 
whether  the  horae  waa  the  property  of  Sevrigne  Duhon  or  Cecile 
Duhon,     It  IS  sufUcient  if  the  horse  was  the  property  of  another* 


Mi  SUPREME  COURT  OF  LOUISIAIfA, 


49    Sl^ 


i 


t 


^tiiUi  cjt  rf^L  Bo^«t  ve.  BoonCf  Judge. 


The  identity  of  the  horse  charged  to  have  been  stolen  is  the  impor- 
tant thing  in  determining  whether  the  offence  proved  is  the  offence 
charged," 

Whether  the  horse  in  question  was  the  property  of  Alonzo  Early 
or  of  James  Crichton,  it  can  make  no  difference  to  the  accused.  It 
was  confessedly  the  property  of  ajiotheT  than  himself. 

Judgment  affirmed. 


No.  288, 
TriB  State  ex  bel,  N,  H.  Boyet  vb.  J.  T.  BoonEj  Judge, 

In  tUli>^  cuAo  the  plutntitf  In  a  justice-  court  autrd  tor  f  12.40  on  account.  Tbe  <lefeoi]- 
ifcnt  before  sutt  filed  tendered  IT.28,  und  In  hiti  Answer  HdinUttedt  his  amount  as  4|ue 
plntntifT.  Tlic  dirferi^nre  iH  f.1.12,  T)i«  Ui^trlct  Court  Jmd  no  juri«dictloD  oC  thi? 
Jippcat  ratione  materifr^ 


A  PPLICATION  for  Prohibition, 


Watkins  dt  Watkins  for  the  Relator. 


Dreiv  <£'  Stewart  for  the  Respondent, 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  application  for  a  writ  of  prohibition 
restraining  and  prohibiting^  the  respondent  judge  from  taking^ 
further  jurisdiction  in  the  cause  of  Sw  H.  McCrary  vs.  N,  H,  Bo  yet  ^ 
being  suit  No^  97,  on  the  appeal  docket  of  the  Second  Judicial  Dis- 
trict Court  for  the  parish  of  Webster. 

The  plaintiff,  McCrary,  sued  the  relator  in  a  magistrate's  court  on 
an  open  account  for  $12,40.  The  defendant  Boyet  answered  that  he 
owed  plaintiff  only  $7^28,  and  that  said  sum  was  offered  and  tendered 
to  the  plaintiff T  which  he  refused  to  receive.  It  was  proved  on  the 
k  trial  that  the  tender  had  been  made,  and  the  justice  gave  judgment 

for  the  plaintiff  for  the  sum  of  1 7, 28,  and  taxed  thi  costs  to  plaintiff, 
as  the  tender  had  been  made  before  suit. 

The  suit  was  appealed  by  plaintiff  to  the  Second  Judicial  District 
Court  for  the  parish  of  Webster. 
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The  jndge  of  said  court,  on  hie  motion,  dismieBed  the  appeal,  but 
on  a  rehearing  asked  for  by  the  plaintiff  and  appellant,  the  case  was 
reioBtated  and  the  former  ruling  Bet  aside. 

The  caae  being  called  for  trial,  counse]  for  defendant  moved  to 
dismLBe  the  appeal  for  want  of  juriBdiction  in  the  District  Court, 
rationa  materia?,  aa  there  was  in  controveray  only  |5,12.  The  court 
overruled  the  motion. 

The  amount  in  dispute  is  the  dilTerence  between  the  indebtedness 
judicially  acknowledged  and  admitted  by  defendant  and  the  amount 
claimed  by  plaintiff.  The  amount  JTi  dispute  therefore  can  not  exceed 
t  Mb  difference  J  f5.12.  Had  there  been  judgment  against  defendant 
forth©  whole  amount  sued  for,  he  could  not  have  appealed^  as  con- 
tended by  defendant* s  counsel,  as  the  amount  in  dispute  woald  still 
be  the  difference  between  the  amount  judicially  admitted  and  the 
ium  claimed  by  plaintiff.  The  District  Court  was  therefore  without 
jurisdiction  rations  mnierim.  Girardey  &  Co.  vs.  New  Orleans,  26 
An.  291 ;  Denegre  vs.  Moran,  36  An,  3iG ;  MiUcr  vs.  Gildiere  and 
Marmande,  36  An,  202;  Stubbs  va.  McGuire,  33  An.  1089;  Guidry 
et  ala,  vs.  Garland,  41  An.  756. 

It  18  therefore  ordered,  adjudged  and  decreed  that  the  relief  prayed 
for  by  relator  be  granted,  and  that  a  peremptory  writ  of  pfohibition 
issue  restraining  and  prohibiting  the  respondeat,  judge  of  the  Second 
Judicial  District  Court  for  the  parish  of  Webster,  from  further  pro- 
ceeding in  the  cause  of  S,  H.  McCrary  vs.  N*  H.  Boyet,  being  suit 
Ho.  97  on  the  appeal  docket  of  said  court. 


No,  289. 

William  Bomar  vs,  Louisiana  North  akd  South  Railroad 
Company  et  al. 

Comirlbutory  iufg-llgtinee  i»  the  want  of  <jr4lmuy  chju  ami  priitlenee  witlioiit  wbEcli 

Ihe  injury  would  notbdve  occ^urretl. 
U  in  lti«  f  tnployer'ji  ilutj^  to  provide  au  I  table  lipplktuce^. 
trthei^  lire  di'Cti<.4We,  iLud  the  employe  Is  tnjared  bucauae  of  tUe  (lefectlTenestt,  tlic 

{HiKnpany  i#  ft^sponsible  In  divinLif<t>s, 
Wh^n  dt?r^'tive  ciirtf  bcloDK  to  unijlher  t-umimny  from  which  they  have  been  re- 

rpiv©il»tbu  compuny  receiving  utid  ti»f tig  them  will  btj  held  liublti  In  damnge* 

If  ihe  Injury  be  owlni?  to  their  defect Iveneaa. 
Tb^  employe  will  iiot  be  held  guilty  of  coutHbutory  nugllgeni'c  tAhen  H  was  not 

fliiown  Ihat  be  wnt^  aware  of  the  defectLTvnesH  und  he  hA»  btsen  ordtnarll^ 

carefui. 
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Botnar  Tfl.  Hailroad  Go.  et  nl. 


A 


PPEAL  from  the  Bacond  Diittict  Court,  Pazish  of  BieoYiUe. 


Young  f  Drew  <£■  StetpaH  and  Wattdna  t&  Watkina  for  Plaintifl  and 
Appellee  i 

1.  A  railroftd  eatxipiiny  l»  t-eeponsibL^i  Tor  Injaiy  re&ultlag  from  a  defective  eandi 
tion  of  its  &ppftratiiB  wljen  sueh  deflect  could  have  been  discovered  on  carefiil 
inspection.  2  Woods'  Ity.  Law^  Sec*  r«»;  KfDff  va,  Ohio  E,  B.  Co. »  ll  Fed.  Kep. 
277. 

2.  It  will  be  held  liable  for  Jta  negUfccacUj  dtsu  whon  the  dofoctlve  ear  beloivgfe  lo 
another  eompfljij*  from  wbleh  It  baa  roec?ired  It.  1  Am,  and  ¥L  lin<*j*  i'ii ;  9* Mo, 
Uep. -168;  KKIX.  \Mfi2. 

B.  The  niaster  ia  re^ponBlble  to  his  eoiployir  Tor  damages  resoJltng  from  derectt 
in  the  uppiiratna  or  machinery  they  arc  re<[alriHl  to  work  with.  Wood&^  Hastvr 
and  Servant,  Set-.  67&'« ;  37  An.  f>34,  GSJi;  41  An.  'Mi. 

4.  The  hiw  inipofles  the  duty  on  the  master  of  fiirtilshlng  reasonably  safe  md 
suItabU-  implements  for  tbe  bniflQe^s,  and  niakEes  him  responsible  for  ^acU 
dama^eis  as  result  Troni  liliii  failure  to  fierfnrm  thlt^  duty.  3  Wood^  Hj.  LhVk 
Sec.  37i^  etgeg;  i  Allen  Miin.  Jil  ■  \  an  Aniburg^  ys.  It.  H,  Co..  "H  An.  65^;  Towns  ^> 
R.  R.  ('o.,a7  An.  mi  ■  4  Am.  and  K.  Kney.  4LT  2ij. 

a.  The  conductor  If^  the  snpcrlnr  of  the  etifflnecf ,  ami  has  authority  oTcrliim. 
Van  Atnbnrg  vs.  U.  li.  Co.,  d7  An,  B&t ;  U2  U.  6.  H,  A77;  Towns  va.  &.  IL  C«,,  37  An. 
630. 

6.  The  Tiuiftter  is  i  eiiu  Ired  to  f urninh  a  sufHelon  t  number  of  hands— and  these  with 
sufMchnt  isiklll— to  carry  on  the  bm^ineaa  safely.  Johoi^on  t»,  AahJand  W^iier 
Co.,  5  Am.  J^t.  Hep.  243;  Fllifo  vs,  Boston,  etc.,  B.  It.  Co,,  53  N,  V.  fi43,65l;  isAni. 
Rep.  545;  Htiyea  vs,  Weatern  H.  li.  {  o.,3  Cush.  :i70;  Mad  River  H,  k.  Co,  vs.Btr 
ber,  5  Ohio  liep.  Mlyim;  <>?  Am.  Ulh.\  312;  2Sf  Am.  Rep.  &7 ;  Jones  vh,  Uld  l>ominic>a 
Mills,  :i  Am.  pit.  Hep.  92  i  I'leree  on  Itnilrouds,  3>2.  iKrff ;  S5  Am,  Dec,  T2«;  sa  111.  WW 

7.  It  la  pnmn  /arif  ne|<llgence  on  the  part  of  the  master  to  attempt  Co  operate  dan- 
gerous miiiL'hEncry  wltn  tin  irifiun^vient  number  of  baodt^.  -i  Witoda'  Ky.  Lav, 
Sec.  3*(l ;  Junes  vs.  tlld  Dominion  Cotton  Mills,  3  ,\ni  f<t.  Rep.  105,  Piorreun 
Railrondfl,  3»K>'  17  Wall,  Ti^Vt. 

8.  It  is  not  nejfliffenee  on  the  part  of  a  brakemnn  to  rush  between  the  ears  to 
make  a  coupling  without  stopping  to  cstimtne  the  drnwhead^  to  aee  if  thvy  atv 
in  a  safe  coud  I  tion.  King  Vij.  f  Jh  lo  R.  R.  Co.*  H  Feb.  Rep.  277 ;  4  Am^  and  E.  Kncy- 
428;  3  Woods"  Ky,  I.aw  1457;  Woodjj"  Master  and  i^Servant,  Sec.  3;^ij;  Tuwrstk  K, 
R.  Co.,  a:  Ad.  6;«i;  ;«  An.  777 ;  4  Am.  and  K.  Kncy.  3-1. 

y.  Burden  of  proof  b  fin  defendant  to  ahow  contributory  nogUgence,  Bugley  A 
Co.  vSh  .Jeneven^VJ*  An.  SSHS;  4  Am.  and  K.  Kncy.  IG^li;  Woods'  Master  and  iJ^er- 
vant,  777-8. 

10.  Special  plen  of  contributory  negUgenee  waives  the  general  l»i»ue  and  restrict! 
defenilant  to  the  pi'oof  of  hla  speclul  defence*  Bhermao  v^.  City  of  Neif  <*r» 
leans,  m  An,  mtK  i  An.  iTjij;  y  An.  im;  lU  An*  4M;  23  An.  75;  20  An.  306;  33  Ab,9W* 
31  An.  Si ;  14  An.  54,  &«9;  e  N.  S.  226;  3  N.  S,  75 ;  1  N\  B,  I7i. 

11.  In  Pari  Maifin<j—Am.  and  K.  Ency.  of  Law,  VuJ.  I,  p.  JS»  note  1 :  **■  There  cm  b* 
no  contributory  negligence,  except  wlien  the  defendant  ha^  been  guilty  o(  nt^ 
ligence  to  which  the  plalntlff'ij  nej^Ul^enee  could  contribute." 

12.  It  is  the  niufiter'a  duty  Ut  provide  auliahle  appliances  (Am.  and  E.  Kscy.  o 
Law,  Vol.  4,  p,  B2,  note  1),  also  to  lo»peei  and  impair  them  (p.  63*  note  n. 
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BomatTfl.  Eallron^l  Vn.  et  n\. 


John  A,  Hicftordsofi  for  Defendant  and  Appellant: 

The  pluQ  or  iillct;utior>  of  eimtr-Sljiitriry  uej^ISgencf  Is  not  ii  upeclnl  def(*tiec, 

A  spt^tml  deftDve  isone  »et  up  in  arolclancf^  or  t^xtlnifulshinciit  of  an  obligatron 
arJmttted  or  proved  to  haru  oni^u  cixtstcfl.    ^-tl  An.  M ;  G  L.  ir>T;  9  L.  til ;  ^t  It.  4BG. 

VV'litin  ttn  employe  is  out  ot  Ills  pLucc*,  the  retntfon  of  Tuaatdr  and  a  errant  no  longer 
oxj^^lA.    Wooilfi'  Ry.  Law,  p.  149<J. 

Ttie  only  tc^^t  l>y  wUleli  U  cati  be  deterrnfiied  wUetbcr  care  lias  been  usea  or  tnnJt- 
ted  in  any  pajticulttr  ease  in  the  lest  *>f  negligence  In  genemL 

There  is  nej^^ligcntie  whore  the  party  Injured  "where  an  derail  tbef^irenmatances  and 
snrroundln|yf«  of  the  eus^u  aometliinj?  has  been  done  or  oirtttteU  cUiit  ordinarily 
earrfu I  and  prudent  persona  ho  hi tuattid  woiiMnot  hnvu  done  oromHtetl  to  do/' 
Am.  and  K^  Kney,  of  Luw,  Vol,  4,  p.  22,  .*«er.',  y, 

^*  Wb**n  tbe  defect  or  jnjnnoim  eontriViinc#*.H  l$t  eifuriMy  known  to  or  alike  ripen  to 
the  observation  of  boili  employer  and  emptoyy,  both  are  upon  common  ground 
and  Ihi!  employer  Id  not  liable  for  the  rcsidtinjf  Injury."  Anu  lUJd  K.  R  H,  eases 
Vol.  2^,  pp.  30ft,  3K2,  546,  and  notu8t:ft*7;  11  Am*  and  K.  It  It  O.  1144. 
Mruki"»inien  and  other  person.'*  employewl  by  ii  rallrotidenrnpany  within  tbefreig^bt 
stations  and  the  yajtls  of  tb*^  company,  where  they  wet'ept  tbe  ijiinployment, 
i4»»ome  the  rmka  arlnitig  from  ♦  ■  •  the  eoriatruetlon  of  tlio  ears  used  by  the 
rompanj%iind  they  ure  bound  to  exercise  the  care  and  eautton  wiilrh  the  periin  of 
the  huslne^fi  deniund.''    AiUi  and  K.  B;  Am.  and  K.  %\ 

A  nt^rvant  or  euiydoye  a-^.^iumejj  the  risk  of  ull  fla niters  in  his  employ nient  howt*rer 
tlifv  may  arIi^c%a|i;:Etlnflt  which  ii<?  omj  prttti-^et  hlmjifdf  by  the  e3rfrcii*t*  ol ordi- 
nary ohser^iitlon  and  earc^  Ti  Am,  and  K.  fMJi;  ii  .^m.  and  K,  ftlT, 
*  If  the  inslrament»lltk'«  furni**ht*d  by  the  miir^tor  for  tin*  pfirformnncf  nl  tbr  !»er- 
vant'a  duties  art'  di-fectlv*'  and  tJie  iservant  in  aware  of  thU,  thou^fh  nc^t  aware 
<»r  the  dctfrt't-  of  drfeetlveneas.  he  i»  bound  to  use  his  eye«;  and  If  Ik*  fulls  to  do 
«o*  heeun  notehiirge  the  cunsetinenecsupoii  hiw  nmsti.'r.*"  2  Am*  and  K,  R.  R*  C 
mi  17  Am.  and  I;.  \i.  IL  C.  532;  VI  Am,  and  K.  H.  Ii,  r,  217;  ii  Am*  and  K.  R.  R,  \\ 
'Mtlin  Am.  and  E.  II*  H*  V.  \H4, TSt. 
To  reeovL'r  daraHgcs  for  injur k-B  from  n  railroad  compatiy  it  is  nuet.seiary  (or 
pUintllT  to  prove  that  thi' tte*ddi?nt  In  i-onsetiuenee  of  uhleh  the  JoJnrl»s  wer^ 
rcjceived  wan  **av(!***d  by  the  mjglfKenceol  tbu  railroad  ef>in pa ny^  and  that  the 
plainttd  wa!*  nut  gudiy  of  any  negligence  whtob  created  or  aided  lo  the  acel- 
dent."    4i>  An,  787 ;  ai  Au.  i\Hi, 

A  p»fJtT*OH  run  noi  reeover  for  an  injury  to  uhitdi  he  hiin  cotttrlhuted  by   b In  own 

w M ni  o f  on.1  j  n a ry  ca re*    ;i^ '  A n  ►  796* 
'  When  on^  of  ihe  two  persons  either  innocent  or  mutually  tiegUgenC  mustauffer, 
Iheouewho  knew  of  the  caiisr  which  oeeasloned  the  injury,  and  whoeouhl 
have  avoided   It  and  did  not  do  bo,  must  bear  the  Iobs.^'    *^4  An*  IfO;  hH  An.  15^; 
3:1  An*  ^UIk 

If  a  party  ihyvB  not  act  as  a  prudent  and  careful  persftm  should  do,  he  must  hear  the 
i-onB»f<]Uonee£<*    Woodfi'  By.  I^aw^  p,  1M1|  Bi»!.  ^73. 

"  Cn*^  received  from  other  roads  for  tranaportatlODj  the  ermipany  bii»a  Hjyrbtto 
asiiunje  that  lluy  are  in  proper  repairs  and  conditEon."  37  An*  r:M),  Toantf  vi** 
v.,  J^*&IMl,  K. 

Where  Ihe  employ^  knows  that  no  suitable  rcgulatlone^  havr  been  adopted  and 
that  a  custom  to  Tlolate  them  has  grown  np  by  remaining  in  the  ser^-lce,  he  tn 
regarded  as  waiving  the  dofect«  and  assuming  the  r|«ik  tncidenl  thereto. 
Woods*  By,  Law, 3  Vol,,  p,  1-Wft,  &ec.  i«3* 
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Bomar  ra.  Earinma  Co.  et  al. 


To  maintain  an  act  tun  by  a  servant  ug-Alnat:  a  mae<ter  for  jio  Injury  r^suttlng  fjfotci 
deft'ctiTi?  appL^Hiiees,  twoelcGit^nt^  uiuAt  concur,  vIz!  Fault  orknowludiee  on  tb& 
pnrtuf  t)ji'  mjiHtt^r;  innocence  tti  tiiuU  or  ignoraDCi?  of  the  Uiingor  otj  the  part 
i>f  the  wenra nc.    ll  An.  500,  Carry  vs.  e^eJlera  A  Cn. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  moveH  to  dlBmiss  this  appeal  on  the  ground 
alleged  that  it  should  have  been  made  retttrnable  to  thi^  eoart  at  tbift 
place  last  year;  also,  on  the  ground  that  this  court  was  opened  on 
the  second  Monday  of  October,  1890,  and  each  day  subaequent  to 
and  including  the  29th  day  of  October,  1S90,  at  which  time  the 
transcript  was  filed. 

The  appeal  was  granted  on  the  17th  day  of  October,  1889,  too  late 
to  be  made  returnable  to  this  court's  session  last  year. 

The  judicial  day  of  the  present  session  commenced  on  the  2d 
inst.  From  the  second  Monday  to  that  time  the  court  was  opened 
and  closed  by  the  sheriff  as  duJy  directed.  They  were  not  judicial 
holidays. 

This  objection  has  been  passed  upon  in  a  number  of  cases.  It  no 
longer  admits  of  discussion.  The  appeal  was  filed  in  time;  the 
motion  is  overruled. 

On  Bill  of  Exception  to  Introduction  op  Evidence. 

The  defendant  offered  to  prove  that  plaintiff  was  not  In  the  em*- 
ploy  of  the  defendant  company  at  the  time  he  was  Injured. 

The  object  of  the  evidence  waa  in  support  of  defendant's  allega- 
tion in  his  answer.  The  plaintiff  objected  to  the  introduction  of  the 
evidence  on  the  ground,  viz:  '^  The  answer  being  a  general  denial, 
followed  by  a  special  plea  of  contribot'Ory  negligence,  such  plea 
waives  the  general  issue." 

The  court  maintained  the  objection. 

It  is  held  that  there  can  be  no  contributory  negligence  on  the  part 
of  a  plaintiff,  except  in  cases  where  there  has  been  negligence  upon 
the  part  of  defendant.  Contributory  negligence  assists  only  when 
the  negligence  of  both  parties  has  combined  and  concurred  in  pro- 
ducing the  injury.  Am.  and  En.  Encyclopedia  of  Law,  Vol,  4,  p.  18. 
In  alleging  contributory  negligence,  defendant  admits  that  there  is 
an  issue  of  negligence  between  it  and  the  plaintiff;  not  between 
plaintiff  and  a  third  party. 
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Bo  mar  Yd>  KaFlJ^&d  Co.  et  al. 

The  defendant  hat  ac^eepted  the  issue  as  presented  and  has  ebosen 
its  defence  to  plead  contributory  negligence. 

On  trial,  evidence  offered  for  the  purpose  of  showing  that  another 
3LB  the  party  who  should  be  sued  was  properly  excluded.  The 
ilroad^a  ownership  was  not  at  issue. 

On  the  Merits. 

The  present  action  is  brought  to  recover  damages  for  an  injur}-  fco 

aintiff,  inflicted  by  the  ears  in  the  uie  of  the  defendant  company 

id  resulting  in  permanent  injury  to  his  right  hand  and  arm. 

The  facte  are  snbatantially : 

The  plain tilf  was  in  the  employ  of   the  defendant  company,  which 

TDB  and  operates  a  railroad   a   distance  of  eighteen   miJeSf  from 

ihbs  to  Homer. 

It  received  its  cars  from  the  Vicksburg,  Shreveport  &  Pacific  R. 

.  Co.,  and  made  up  its  traiuH  on  the  latter^a  side  track. 

At  the  Gibbsland  junction  the  two  companies  had  the  same  depot 

^nt  and  freight  clerk,  who  bad  control  of  the  switches,  side  tracks, 

eight  ears  and  freight  of  both  companies. 

The  employes  in  the   movement  and  transfer  of  freight  and  cars 

are  under  the  authority  of  this  agents 

The  trains  of  the  company  were  under  the  control  of  the  condue- 

r- 

On  the  8th  day  of  October,  1888^  the  plaintiff  attempted  to  couple 

m  cars.  

The  drawhead  of  one  of  the  approaching  cars  being  out  of  repair 

id  forced  under  the  car,  in  attempting  to  direct  the  link  into  the 

awhead  of  the  stationary  car,  his  hand  was  caught  between  the 

impers  and  severely  injured - 

He  was  employed  as  locomotive  engineer  in  tne  service  of  the  de- 

ndant. 

The  road  having  been  lately  constructed  and  being  a  short  road^ 

rned  by  a  company  recently  organized^  the  ntimber  of  employee 

as  limited,  and  at  times  an  ofticer  or  band  was  called  upoh  to  do 

her  w^ork  than  that  belonging  to  his  charge. 

The  coBductor  testifies  that  on  the  morning  the  accident  occurred  ^ 

ting  sick»  he  asked  the  plaintiff  to  make  up  the  train  for  him. 

Thia  request,  direction  or  order,  as  the  case  may  have  been,  was 

implied  with.     There  was  a  brakemaui  but  no  inspector  of  cars. 
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It  ifi  not  an  easy  matter  to  determine  what  were  the  dntlei  ex- 
pected of  the  offioera  of  thia  road^ 

The  sQperintendent  at  timei  acted  as  cond actor ;  the  engineer  Ai 
brakemafif  the  fireman  aa  engineer,  and  the  conductor  fneqtientiy 
performed  that  dnty.     It  was  often  unavoidable. 

Immediately  after  the  plaintiff  had  aasumed  the  duties  of  tli^ 
eonduetoi"  he  attempted  to  make  the  conpling,  and  met  with  thedi»^ 
tresBing  and  painfnl  accident  for  which  damages  are  sued. 

In  the  haste  of  the  moment,  when  there  waa  bnt  an  instautfor 
thought,  seeing  that  the  draw  head  had  been  forced  under  the  oar,  ht 
attempted  to  pull  it  to  ita  proper  place. 

The  spiral  spring  being  broken,  the  drawhead  was  heavy;  it  bjd 
no  elasticity,  and  could  not  in  aa  instant  be  drawn  out. 

If  the  spring  had  not  been  out  of  repair  it  woald  ha'-^ebeen  possible 
tc  pull  it  out  and  complete  the  coupling  and  avoid  the  accident.  The 
ibrakeman,  evidently  not  a  man  to  arrest  attention,  said,  Iq  the 
plaintiff,  just  previous  to  the  accident,  that  he  had  attempted  to 
make  the  coupling,  but  had  failed^ 

The  plaintiff  directed  liim  to  get  on  the  roof  of  the  car  and  loosen 
the  brakes. 

It  is  not  stated  that  the  brake  man  informed  the  t  einporar>^  conduc* 
tor  that  the  drawhead  was  out  of  repair. 

He  had  failed j  that  was  all. 

Not  knowing  of  the  broken  spring,  the  conductor  hastily  advanced 
between  the  cars.  There  was  a  possibility  of  his  being  crushed  to 
death  if  the  drawhead  continued  ineffective. 

These  cars,  in  coupling,  may  telescope  or  collide  without  check  by 
the  buffers,  if  it  happens  on  account  of  the  ineqnality  in  the  height 
of  the  car  that  one  buffer  is  above  the  other.  It  became  necessafj 
to  act  at  once  in  coupling.  It  is  admitted  by  the  defendant  that  the 
appliance  was  defective,  that  is,  that  the  drawhead  of  one  of  thecal* 
■was  *'  grippled.^' 

It  only  remains  to  ascertain  whether  or  not  the  plain ti^  was  guilty 
■of  contributorj^  negligence* 

He  only  complied  with  the  directions  of  those  superior  in  author- . 
ity  to  him.    The  superintendent  said  to  him  that  be  must  obey  the 
vu'dera  of  the  conductor*     The  latter  directed  him  to  take  charge* 
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Brim  a  r  vn.  Rii|]rmi(t  Co.  et  al. 


This  order  he  complied  with.     The  conductor  says  it  was  ft  re- 
quest,    A  request  from  one  superior  in  authority''  is  equal  to  a  com- 


When  tbe  plaintiff  assumed  charge  he  was  pressed  for  time.  Th& 
hour  for  leaving^  as  fixed  by  the  time  table,  was  approaching,  and 
tLere  was  barely  time  to  make  up  the  train  for  the  departure.  That 
there  was  haste  is  evident,  but  it  does  not  appear  that  there  was  im- 
prudent haste. 

Tbe  defendant  company  had  a  time  table.  On  short  notice  the 
employes  were  expected  to  have  everything  io  readiness  to  leave, 
iii  accordance  with  the  time  f^xed. 

The  e tti ploy ^  naturally  hastened  in  his  work,  thinking  that  the  ap- 
pliances were  in  order.  If  they  were  not,  his  knowledge  will  not  be 
presumed. 

The  defendant  company  should  have  had  an  inspector,  or^  at  aBy 
rate,  some  one  in  charge  to  prevent  the  imposition  of  defective  cara 
upon  employes.     Pierce  on  R,  R.  372. 

This  duty  of  inspecting  the  cars  having  been  overlooked  or  neg- 
Jected,  it  can  not  be  presumed  that  the  plaintiff  was  aware  of  the 
defects 

The  employes  were  required  to  ran  these  cars  on  time  and  satisfac  * 
torily.  The  employer  is  responsible  to  them  for  damages  resulting 
from  defect.     37  An.  634,  653^   41  An.  964. 

The  superintendent  testifies  that  he  notified  the  plaintiff,  if  it 
came  within  his  knowledge  ov  notice  that  any  defective  cars  were 
being  put  in  hm  train,  not  to  take  them. 

He  also  states  ^'  that  it  was  part  of  the  duty  of  the  conductor^  by 
bis  special  instructions,  to  inspect  all  cars  on  the  road." 

As  to  the  first  part  (of  these  instructions)  he  was  to  act  in  case  lb 
came  to  his  knowledge  or  notice. 

There  is  no  evidence  showing  that  be  ever  had  such  knowledge  or* 
notice.  As  to  the  second,  he  \vas  not  the  conductor,  except  tempo- 
rarily on  the  day  of  the  accident. 

This  defective  car  was  received  from  another  compmiy  and 
placed  for  use  before  he  became  temporary  conductor.  He  can  not 
be  held  responsible  for  acts  of  others  of  which  it  is  not  shown  thapt 
he  had  any  notice. 

Having  concluded  that  the  plaintiff  is  not  guilty  of  contributory 
negligence,  we  now  have  to  fix  the  amount  of  damages* 
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Mt%.  WhitL'  and  Hnaband  vs.  Eallroad  Co. 


We  can  not  agree  with  the  Jury  in  this  case. 

The  uaefulneHg  of  plaintiff ^s  hand  is  not  entirely  impaired. 

His  suffering  baa  been  ^eat ;  nevertheleae  justice  requires  where 
the  negligence  of  the  company  has  not  been  wanton  and  maljcionSi 
that  damages  allowed  be  within  reasonable  limits.  Plamtiff  ia  4S 
years  of  age.  His  salary  at  the  time  hb  was  wounded  was  |€D  a 
month.  It  is  not  probable  that  it  would  have  increased  much.  Hii 
hand  and  arm  are  not  completely  disabled,  although  badly  injured. 
He  has  bad  charge  of  an  engine  since  the  injury  with  aid  funiiBhed 
him  for  the  heavy  work.  The  defendant  company  has  been  organ- 
ized not  long  since,  evidently  with  limited  means.  The  am^ont  al- 
lowed as  damages  is  not  a  profit  nor  an  advantage.  It  is  fixed  at 
what  is  deemed  to  be  reasonable  under  the  circumstances. 

After  considering  the  evidence  carefully  ^  we  fix  the  amount  of 
damages  at  ^2000. 

It  is  therefore  adjudged  and  decreed  that  the  verdict  and  judg* 
ment  of  the  court  a  qua  be  amend  ed^  reducing  the  amount  from 
f  15,000  to  12000^  and  that  as  amended  the  judgment  be  affirmed 
without  interest,  except  5  per  cent  from  date  of  the  amending 
judgment. 
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No,  286. 
Mrs,  Kate  A.  White  and  HusbAuND  vs.  Vicksburg,  SsBSXZFOWt 
AND  Pacific  Railroad  Compant, 

h  In  n.  suit  fur  diimug't-s  Tor  injuries  eiiu^ed  by  alLef^od  De^IifcvQce  of  dereDdftol, 
recoTcry  riHiuires  thnt  the  record  ^lioubi  eatabJIsh  ttrst  that  the  dcfetidaDt  wa* 
l^uMtyof  no  <*uiitHliutory  iieKliifbiicfc!,  but  for  wbicU,  not  withstanding  <lefi^>l- 
ant 'ft  uegUgenefs  the  injury  wuuhl  huve  het-n  avoided. 

■i.  L'ncl*^r  the  uvhliiiH-e  In  thlx  c^i^t*,  whItOi  i&  fully  dE*c«ssed,  th^' recti rd  fall* t» 
^liovr  smiMfnciorlly  the  negllgcni'^  alleged  rigninat  dfrendnntT  aodclejirly^ 
tabUftUuR  contributory  nc^ligpnei*  on  part  of  the  (nJtirt'U  party » 

a.  While  rftllroftdi  are  held  to  «$triet  obnervuneii  of  nil  prtHjautions  ne«^»»i7'*^ 
the prfitet'tlon  of  the  imblle  in  eroB^lng  the  erfjwilecj  street*!  ot  ciliest  there"* 
also  an  oblt^utlon  on  the  part  of  the  jinbUe  tn  be  vigllunt  niid  HttentlTt^  ^bt^i 
pAflflIng  Eueh  cro»»in|kf;<. 

41^  A  clBim  for  damages  tor  an  Injury'  done  to  a  niarrlcd  womtui  tMnguDdeirtti^' 
regime?  of  the  ronim unity  l»  an  osnet  of  the  eommnnlty,  on  whieh  fsuit  must  bt 
brouight  fn  the  husband'^  niiTiie,  iind  the  %lfe  j«  not  a  competent  wltn«0  In 
Aiucb  n  suit. 
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PPEAI.  from  the  First  District  Court,  Parish  of  Caddo. 


/.   W^  Jones  for  Plaintiff  and  Appellee: 
1    Ma^CeTa  QDd  employ Grs  ure  unswerabLo  for  thu  dutiing^ea  oceaslOTiud  b^  tbelr 
cniploj^s,  m  thv  ^2t:n^lt»e  oC  the  fimction^  in  'w'bicU  they  ftreempioyeU,    C.  C^, 
Art.  2iW0,  17  An.  19  unci  106 ;  'J3  An,  JfiG;  15  WiiJL  6I9» 

2.  Xoejtiiitrt   tronipiitaiion  can   he  niflde  for  tho  dfttnugCB  due  theplainttfT,  and  In 
caj*es  n£  thifl  kind  much  dlflfretlon  \^  left  to  the  Jurj  In  tlie  asecasnsent  ot  dam 
UR^eS-    a  C.  1^1,  par.  3 ;  17  An^  19 ;  lb  An.  26;  19  Ati.  lifil. 

3,  PlHinUfT'sft  taking  rliik  is  uot  tiectsR^arOy  ntigl igotice.  FEerceon  ItuTlroadsiT  p.  ifiH. 
I.     AotH  and  cjinJsE^ion^  of  employes  of  the  (company  which  arir  deemed  npgU^enrL^ 

riei^e  uu  RallroaUs,  ?&u 

i^  This  ia  a  {[ligation  of  nogLlgt^Dce  ret  non  by  the  employe  of  thu  rulirDaa  com- 
pany. 

f\.  U  i«  nc^gL^Ktmce  to  omit  any  r&aaonable  duty  nt^et^BBary  for  thu  sufety  of  tho 
publicipartfciilarly  eroflftingiv  in  cities,  where  there  are  freqtient  pfiaaAgc  unil 
triiftk\    -10  An,  SI 6. 

nlUh  OF  EXCfctTIOSrt  OF   UEFKNDAVT. 

J.  JillU  eatttng  up  want  of  legal  cltutlon.  T.,  p.  ,1  Wc  libetii  it  unnciceai^ry  to  do 
more  than  to  refer  the  court  to  the  judgmeutof  the  court  ^  ^t/ri  iincl  reaj^onn 
H^aii^ned  foroTerrnllng  the  same,  and  authorities  etted.    T.,  p.  I. 

%     Plea  to  jurlfldlction.    T.,  p,  3.    There  li<i  nothin|^  in  this  plea.      See  Art.  lOTi.,  pm 
l*C<  P.,  and  authorities.      This  eaae  is  for  a  trespass  or  tort  -sounding  In  dain' 
at^e^.  not  for  a  paearve  violation  of  a  contratrt.     This  plea  to  juried ieti on  wa^ 
overruled  by  Judge  Taylor,  and  on  his  own  motion  the  caae  was  n^f erred  to  a 
Jury.    T,,  pp,  H  and  9» 

We  wlU  alao  caU  particular  attetition  to  three  bills  of  exoepcians  of  the  plain  ^ 
tm: 

I.  The  mltng  of  thf*court  aj4  to  Mrs.  White's  testimony  on  purely  a  tech nIcaUty 
of  law.  This  bill  deserves  the  maturost  consideration  of  the  courts  and  Is 
entitled  to  have  great  weight  attached  to  it.    T.,  pp.  77,  Ti  and  Tii. 

"£*    We  contend  the  refusal  to  make  the  ebari^e  was  erroneoua.    T.,  p.  80. 

;^,  Thia  evidence  wa^  improperly  refused  and  iliouJd  have  goqe  to  the  Jury  aa  to 
ha  effect,    T.,  pp,  81  and  S2. 


TFiie  dt  Herndoji  for  Defendant  and  Appellant: 

For  an  iDJury  resulting  from  the  frigiitoning  of  a  horse  In  the  proper  ope  ratio  n 
of  a  railway  no  damagea  ar«  recoverable.  Wood's  Ruil  way  Law,  V^ol.  2^  p,  1332 ; 
Pleree  on  EalL roads,  p»  34W. 

It  la  the  duty  of  a  person  eroaaing  a  railway  track,  or  approaching  It  with  In- 
tent to  croas,  to  eierelse  ordinary  care  and  prudence  to  avoid  Injury,  It  Is 
the  duty  of  a  pers^on  approaching  a  railroad  cro^siti}^  to  o^ereEse  eare» 
4iligcaeo  ami  caution  in  looking  and  listening  for  approac^hlDg  trains^  It  is 
hla  Imperative  duty  to  esen-lae  all  reasonable  care,  and  bla  failure  to  excrc:iae 
4Qch  care  will  be  siich  nef^leet  on  his  part  as  will  preclude  a  recovery  by  bini 
for  a  pergonal  Injury*  Wood's  Kullway  Law,  pp.  ia02-iaia ;  42  An.  esa. 
The  allowance  of  cxeeiiaiTCdftaiagea  by  Juric:^  for  personal  Injnrlea  must  be 
dlaeountenaneeil,    Peyton  vs.  Ua  11  road,  4l  An.  961^ 
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The  opinion  of  the  court  was  delivered  by 

Fennkr,  J.  The  allegations  are  thatj  while  Mrs,  White  was  driv- 
ing in  a  huggy  with  three  young  children  in  the  streets  of  Shreveporty 
and  as  she  approached,  in  a  moderate  gait^  the  crossing  of  the  de- 
fendant over  Jordan  street,  a  locomotive  of  defendant  came  daahlng 
scroBB  at  unusual  apeed  without  blowing  whistle  or  ringing  bell. 
Of  giving  any  other  precautionary  signal,  which  frightened  her  horte 
and  caused  hira  to  run  away^  upsetting  the  vehicle  and  inflicting  upon 
her  the  damages  for  which  claim  is  made  in  this  suit* 

The  defence  is  a  general  denial  and  a  plea  of  contributor^^  negli* 
genee. 

It  has  been  ruled  with  such  frequency  and  uniformity  as  !<?  make 
its  iteration  here  merely  formal,  that,  to  sustain  recovery  in  such  a 
case,  it  must  appear  from  the  record,  first ,  that  the  defendant  wa* 
guilty  of  negligence ;  second,  that  the  party  injured  was  guilty  of  no 
contributory  negligence,  i,  e,,  negligence  but  for  which,  not  with* 
standing  defendant's  negligence,  the  injury  would  have  been  avoided. 

I* 

The  proof  of  negligence  on  the  part  of  defendant  is  by  no  means 
satisfactory.  As  to  the  rate  of  speed,  several  witueases  erpresa  the 
opinion  that  the  train  was  going  at  the  rate  of  about  fifteen  mUes  aa 
hour ;  but  nothing  is  more  uncertain  than  the  estimation  of  rates  of 
speed  by  mere  unskilled  observers »  The  engineer  and  other  em- 
ployees state  positively  that  the  rate  did  not  exceed  six  miles  an  hour. 
What  impresses  ns  most,  however,  on  this  point  is  the  uneontradkted 
fact  that  one  of  the  employees,  on  seeing  the  accident,  stepped  oft 
the  train  as  it  ran,  without  difficulty ^  and  went  to  the  lady^s  assi^- 
anee,  which  certainly  indicates  a  moderate  speed.  There  Is  no 
statute  or  ordinance  prescribing  any  particular  rate. 

Ah  to  the  precautionary  signals,  defendant's  employees  positively 
state  that  bells  were  rung  and  the  whistle  was  blown.  Several  wit- 
nesses who  were  in  the  vicinit_y  state  that  they  did  not  hear  either 
beli  or  whistle,  bat  none  of  them  pretend  that  they  w^ere  noticiug  or 
paying  any  attention  to  the  matter,  or  had  any  concern  to  do  so. 
Their  evidence  is  robbed  of  value  by  the  positive  proof  that  the 
whistle  was  blown  and  was  heard  by  the  only  person.,  except  plain- 
tifT,  who  had  occasion  to  notice.     This  was  a  Mr.  Langhlin,  who  wa^ 
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riding  on  horseback  in  the  same  direction  and  just  in  advance  of 
Mrs.  White,  who  says  that  he  heard  the  whistle  of  the  approaching 
train,  and,  quickening  the  speed  of  his  horse,  rode  across  the  track 
in  advance  of  it ;  that  after  crossing  he  chanced  to  look  back,  and 
saw  Mrs.  White  driving  unconcernedly  toward  the  track ;  that  he 
stopped  and  called  out  to  her  and  waved  his  hat,  but  failed  to  at- 
tract her  attention ;  that  she  drove  right  on  until  she  came  near  the 
track,  when  she  stopped,  and  he  saw  a  negro  boy  jump  forward  and 
take  hold  of  the  horse ;  that  then  the  passing  train  intervened,  and 
^he  saw  no  more  until  it  had  passed,  when  he  saw  the  horse  running 
away  down  the  street.  This  witness  is  unimpeached,  uncontradicted 
and  entirely  disinterested.  We  think  his  testimony  must  be  taken 
as  full  proof  that  the  whistle  was  duly  and  timely  blown.  He  says 
he  did  not  observe  whether  the  bell  was  ringing  as  the  engine  ap- 
proached, because  his  attention  was  absorbed  by  the  danger  of  the 
lady.  If  plaintiffs'  witnessec  did  not  hear  the  whistle  which  was 
blown,  they  might  equally  have  failed  to  hear  the  bell,  although  it 
was  rung;  and  their  evidence  does  not  suffice  to  overthrow  the 
positive  statements  of  the  employes  that  the  bell  was  rung. 

II. 

We  are  bound  to  hold  that  Mrs.  White  did  not  exercise  that  degree 
of  care  and  caution  which  the  law  exacts  of  persons  approaching  the 
crossing  of  a  railroad  track  with  intent  to  cross.  She  was  unques- 
tionably bound  to  look  and  listen,  and  to  exercise  care  and  caution 
to  avoid  the  possible  danger  suggested  by  the  very  fact  of  the  cross- 
ing. ' 

Mrs.  White  was  a  resident  of  Shreveport,  and,  as  the  evidence 
shows,  in  the  habit  of  frequently  driving  herself  about  the  city. 

Had  she  been  looking  and  listening,  had  her  attention  been  on  the 
alert,  we  can  perceive  no  reason  why  she  should  not  have  heard  the 
whistle  of  the  approaching  train,  why  she  should  not  have  heard  its 
noise  as  she  approached  nearer,  why  she  should  not  have  heard  and 
Been  the  signals  of  danger  given  by  Mr.  Laughlin  in  full  view  across 
the  track.  Yet  it  appears  that  she  heard  and  saw  nothing,  but  drove 
recklessly  forward  and  might  have  passed  on  the  crossing  itself  and 
been  run  over  by  the  train  had  not  the  negro  boy  called  to  her  as 
she  was  very  near  it  and  warned  her  of  the  approaching  train.  She 
63 
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then  stopped  and  asked  the  boy  to  hold  her  horse,  which  he  did; 
but  the  frightened  animal  jerked  away  and  did  the  injury. 

It  is  qoite  evident  that  the  lady's  attention  must  have  been  diverted 
and  otherwise  occupied,  probably  vnth  the  three  small  children 
which  she  had  in  the  buggy  with  her. 

While  we  exact  great  care  from  railroad  companies  in  the  observ- 
ance of  all  requirements  necessary  to  protect  the  public  at  a  cross- 
ing where  persons  and  vehicles  are  constantly  passing,  yet,  as  we 
have  heretofore  said,  ^'  there  is  also  an  obligation  on  the  part  ot  the 
public  to  be  vigilant  and  attentive  when  passing  over  a  crossing 
where  passing  trains  may  be  frequently  expected.  Deikman  va. 
Railroad  Company,  40  An.  790 ;  Deikman  vs.  Railroad  Company,  42 
An. ;  Wood's  Railway  Law,  pp.  1302  to  1312. 

We  have  been  disposed  to  give  the  plaintiff  the  benefit  of  a  lib- 
eral construction  of  the  evidence  in  support  of  the  claim,  because 
the  evidence  of  the  wife  who  suffered  the  injury  could  not  be  heard 
in  the  case;  but,  if  she  had  been  heard  and  had  testified  according  to 
the  terms  of  the  statement  embodied  in  the  bill  of  exceptions  taken 
to  the  exclusion  of  her  testimony,  it  would  not  have  availed  to  alter 
our  conclusions.  Of  course,  we  have  not  given  any  effect  to  her 
statement,  but  only  mention  this  to  illustrate  the  spirit  in  which  we 
have  considered  the  legal  evidence  in  the  case. 

The  bill  of  exceptions  itself  has  no  merit.  Of  course  the  claim 
for  damages  is  a  community  right  and  could  only  be  asserted  by  the 
husband  as  head  and  master  of  the  community.  The  prayer  of.  the 
petition  is  for  a  judgment  "  in  favor  of  George  A.  White,  the  hus- 
band of  Kate  A.  Wliite,"  and  the  husband  was  heard  as  a  witness  iu 
the  case.  In  a  suit  by  the  husband  for  a  judgment  in  his  own  favor 
on  a  comlnunity  claim  certainly  the  wife  can  not  be  heard  as  a 
witness. 

There  are  other  bills  which  are  of  no  moment  to  our  conclusions 
in  the  case. 

It  is,  therefore,  adjudged  and  decreed  that  the  verdict  and  judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there  be 
judgment  in  favor  of  defendant  rejecting  the  plaintiff's  demand  at 
his  cost  in  both  courts. 


r 


SHREVEPORT,  OCTOBER,  1890.  995 

state  V9,  Riley. 

!  No.  290. 

I 

I  Thb  State  op  Louisiana  vs.  Matt.  Riley. 


1.  The  officers  charged  with  service  of  subpcenas  are  proper  witnesses  to  prove 
the  reason  of  non-service  In  laying  a  foundation  for  Introduction  of  testimony 
taken  on  preliminary  examination. 

2.  When  the  witness  can  not  be  found  and  the  search  and  inquisition  for  him 
leads  the  officer  to  the  conclusion  that  he  has  left  the  State,  the  deposition  on 
the  preliminary  trial  may  be  admitted. 

3.  While  the  acts  and  sayings  of  participants  in  the  transaction  at  the  time  of  the 
homicide  form  part  of  the  rea  getta^  and,  as  such,  may  be  proved  by  third  per- 
sons, the  comments  and  criticisms  of  mere  observers  can  not  be  so  proved,  but 
such  persons  must  themselves  be  called  and  examined. 

APPEAL  from  the  Twenty- second  District  Court,  Parish  of  Rich- 
land.    Williams^  J, 


J,  Henry  Shepherd,  District  Attorney,  for  the  State,  Appellee: 

It  is  not  necessary  that  the  evidence  of  witnesses  taken  at  a  preliminary  trial 
be  signed  by  them.  Sec.  1010,  Rev.  St. ;  37  An.  686,  State  vs.  Allen  &  Carter. 
Evidence  that  a  witness  for  whom  a  subpcona  has  issued  has  left  the  State,  or 
is  absent  therefrom,  may  be  received,  showing  that  he  has  left  and  Is  absent 
from  the  parish.  The  return  on  subpoena  is  not  the  exclusive  evidence.  State 
vs.  Allen  A  Carter,  37  An.  683. 

Such  evidence  lays  the  foundation  for  the  introduction  of  the  testimony  of  the 
witness  taken  on  the  preliminary  trial.  State  vs.  Carter,  37  An.  685. 
Jiesgesta;  are  events  speaking  for  themselves  through  the  instinctive  and  spon- 
taneous words  and  acts  of  participants.  While  it  is  true  that  wb  at  was  said 
and  done  by  persons  other  than  the  participants  may  be  part  of  the  res  gestn^ 
the  declarations  made  by  observers  and  not  participants  in  order  to  be  ad- 
missible must  be  proven  by  themselves.  The  true  rule  is  the  evidence  offered 
that  of  the  event  speaking  through  participants,  or  that  of  observers  speaking 
about  events.  In  the  first  case  what  was  said  can  be  introduced  without  calling 
those  who  said  it;  in  the  second  case  they  mu$i  be  called.  Wharton  Cr.  £v.,  262, 
263;  Rosco's  Cr.  Ev.,  221 ;  Greenleaf,  99, 100;  State  vs.  Moore,  38  An.  66. 


Todd  &  Todd  for  Defendant  and  Appellant : 

The  return  of  the  sheriff  is  the  best  evidence  of  hfs  official  acts  in  subpcenaing 
witnesses  and  the  like,  and  parol  evidence  should  not  be  admitted  to  prove 
same. 

Testimony  taken  at  a  preliminary  examination  can  not  be  introduced  in  evi- 
dence on  part  of  the  State,  unless  it  is  shown  that  the  witnesses  whose  testi- 
mony is  sought  to  be  introduced  are  either  dead  or  absent  from  the  State.  33 
An.lSS2;  34  An.  9523. 

.  Everything  that  is  done  or  said  by  the  participants,  or  any  one  present  at  the 
time  of  a  homicide,  is  admissible  in  evidence  as  apart  of  the  res gestce,  And  is 
not  hearsay.  33  An.  289;  34  An.  1063;  38  An.  381,  969;  Wharton's  Cr.  £v.,  Sec.  262 
etseq,210;  88  An.  66. 
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state  Ts.  Riley. 

The  opinion  of  the  court  was  delivered  by 

Fenker,  J.  The  first  bill  is  taken  to  the  ruling  of  the  court  in 
admitting  the  testimony  of  the  sheriff  and  his  deputy  to  show  why 
service  of  the  subpoenas  had  not  been  made  upon  certain  absent  wit- 
nesses, the  grourd  of  objection  being  that  the  returns  on  the  subpoe- 
nas were  the  best  evidence,  and  the  testimony  was  irrelevant.  The 
evidence  was  relevant,  being  offered,  as  the  proceedings  show,  to 
lay  the  foundation  for  the  introduction  of  the  testimony  of  the  absent 
witnesses  taken  on  the  preliminary  examination.  We  can  conceive 
of  no  better  evidence  to  show  what  efforts  had  been  made  to  summon 
the  witnesses,  why  service  has  not  been  made,  than  that  of  the  officeis 
who  were  charged  with  the  duty  of  serving  the  subpcenas. 

The  second  bill  is  to  the  admission  of  the  written  evidence  of  the 
same  two  witnesses  taken  on  the  preliminary  examination,  on  the 
ground  that  the  proper  foundation  had  not  been  laid. 

The  testimony  of  the  sheriff  and  his  deputy  had  shown  that  the 
subpcenas  had  not  been  served  for  the  reason  that  they  could  not  be 
found  in  the  parish,  and  that  they  learned  that  one  of  them,  Wil- 
liams, was  in  the  adjoining  parish,  and  that  the  other,  Dorsey,  had 
gone  to  Natchez,  Miss.  Conceding  that  the  absence  of  the  witness 
Williams  in  an  adjoining  parish  was  not  sufficient  ground  for  the  in- 
troduction of  his  testimony  taken  on  the  preliminary  examination^ 
under  our  decision  in  State  vs.  Hague,  41.  An.  1070,  the  error  is 
robbed  of  all  significance  by  the  judge's  statement  that  his  testi- 
mony was  not  offered  and  did  not  go  to  the  jury.  Counsel  contends 
that  the  subsequent  action  of  the  District  Attorney  in  failing  to  avail 
himself  of  the  erroneous  ruling  of  the  judge  by  offering  the  tes- 
timony, does  not  cure  the  error.  That  may  be  true;  but  we  do  not 
sit  here  to  pass  upon  abstract  questions.  An  erroneous  ruling^ 
which  has  not  been  acted  upon,  and  has  in  no  manner  injured  or  pre- 
judiced the  rights  of  a  party,  is  matter  of  entire  inconsequence  and 
furnishes  no  ground  for  relief.  t 

The  foundation  for  admitting  the  testimony  of  the  other  witness 
was  sufficient  under  our  ruling  in  Condier's  case,  36  An.  291,  where 
we  held,  as  announced  in  the  syllabus:  ''Where  a  witness  cannot 
be  found,  and  the  search  and  inquisition  for  him  lead  the  officer  to 
the  conclusion  that  he  has  left  the  State,  the  deposition  on  the  pre- 
liminary trial  was  properly  admitted." 

The  third  bill  has  no  merit,  and  is  not  pressed  by  counsel. 
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The  fourth  bill  wan  taken  to  the  exclusion  of  questions  by  counsel 
lor  accused  on  croBn- examination  of  a  State  witness.  The  witness 
liad  stated  on  his  examination  in  chief  that  he  was  present  in  the 
cabin  at  the  time  of  the  homicide,  but  did  not  see  the  shooting;  and 
on  croas -examination  he  was  asked,  ^^  What  was  said  at  the  time  of 
the  kiHlng  by  the  people  who  were  present?  Did  they  say  that  the 
aceimed  was  attacked  with  a  knife  at  the  time  he  fired?"  The  ques- 
tions were  objected  to  and  ruled  out.  Counsel  contends  that  the 
evidence  sought  was  admissible  as  part  of  the  res  gestm. 

Th©  rule  of  law  is  well  settled  that,  while  the  acts  and  sayings  of 
participants  in  the  transaction  at  the  time  of  the  homicide  form  part 
of  the  res  gestm^  and,  as  such,  may  be  proved  by  third  persons,  the 
comments  and  criticisms  of  mere  observers  can  not  be  so  proved, 
but  such  persons  must  be  themselves  called  and  examined.  Whar- 
ton Cr.  Ev.^  Sec.  262;  Roscoe's  Or.  Ev.,  p.  23;  1  •  Bishop  Or.  E v., 
Sec.  1087  J  State  vb,  Oliver,  39  An.  470;  State  vs.  Moore,  38  An.  66. 

Aa  said  by  Mr.  Wharton,  ^Hhe  question  is,  is  the  evidence  offered 
that  of  the  event  speaking  through  participants,  or  that  of  observers 
speaking  about  the  event?  In  the  first  case  what  was  said  can  be 
introduced  without  calling  those  who  said  it;  in  the  second  case 
they  must  be  called*^* 

The  questions  here  clearly  seek  to  elicit  a  statement  of  the  com- 
ments and  criticisms  of  mere  observers,  and  they  were  properly  ex- 
cluded. 

Judgment  affirmed. 
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42  997I 

William  Lampkins    vs.    Vicksburg,    Shreveport    and    Pacific       109  676| 

Railroad  Company.  Lnowe 

'  42  997 1 

J.     It  is  (fSBODtiiil  to  the  Vft)i(.lity  of  a  transaction  tliat  the  particular  hnrsnit  which        pii2  94s 

\ty  10  be  prcventtd  or  put  an  end  to  should  be  specially  mentioned  in  it.  ^)j2  985 

' Cili^  999| 

2,     A  compromiae  la  A  contract,  and  to  have  the  force  of  things  adjudged  it  must       ~ 

bt"  perfect  and  ooirjpM*  in  itself,  and  nothing  left  for  ascertainment  by  parol 

^  There  heing  no  dlspulf;-  as  to  the  fact  of  a  passenger  having  been  ejected 
TloJentlv  frcnn  a  ruilrojul  train,  while  running  at  a  high  rate  of  speed,  by  a 
perecm  represent  In  JJT  hitiin-lf  to  be  a  conductor,  and  possessed  of  theparapher- 
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nalia  of  such  officer  at  tbe  tixn<^,  and  being  actually  en^a^ed  in  takini?  fares  of 
other  passengers,  a  strong  presumption  is  create  that  such  person  waf^,  in  fact, 
V  conductor  of  the  train.  When  this  presumption  is  aided  by  the  pomUrtnA 
uncontradicted  testimony  of  two  witnesses,  who  saw  the  passenger  ejected, 
very  strong  circumstantial  proof  will  be  required  to  oYeroome  it  andreiiere 
the  railroad  company  from  liability. 


\  PPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Boone,  J. 


A 


Land  &  Land  for  Plaintiff  and  Appellee : 

When  the  testimony  is  conflicting  and  contradictory,  or  when  there  is  a  ques- 
tion of  character  or  credibility  of  w^itnesses  or  of  false  swearing  and  tlie  like, 
the  Terdict  of  a  jury  will  be  affirmed,  If  for  a  reasonable  amount,  and  sastained 
by  the  testimony  of  many  witnesses,  though  contradicted  by  otbers.  41  An. 
385,  810. 

A  verdict  for  $7500  for  loss  of  a  leg  and  attendant  suffering  is  reasonable.  See 
38  La.  An.  777;  41  La.  An.  861. 

A  compromise  induced  by  fraud  is  null  and  Toid.  O.  C.  3079.  The  assertion  of 
what  is  false,  by  words,  writing,  or  any  other  means  calculated  to  produce  a 
belief  of  what  is  false  or  an  ignorance  or  disbelief  of  what  is  true,  is  a  fraud. 
C.  C.  1847,  Story  Kq.  Jur.,  Sec.  198. 

A  contract  with  a  person  of  weak  mind  and  for  an  inadequate  consideration, 
"furnish  the  most  vehement  presumption  of  fraud."    Story  lb.,  Sees.  236-246. 


WUe  &  Herndon  for  Defendant  and  Appellant : 

1.  The  burden  of  proof  is  on  plaintiff  to  show  that  an  employ^  of  defendant  com- 
pany caused  the  injury  and  damage  to  plaintiff. 

2.  Bailroad  companies  are  under  no  obligation  to  famish  their  trains  with  a 
standing  police  force  sufficient  for  the  emergencies  of  occasions  of  extraordi- 
nary danger  to  passengers,  which  could  not  have  been  foreseen.  Thompson's 
Carriers  of  Passengers,  p.  295. 

3.  If  the  assault  upon  the  passenger  is  so  sudden  that  it  can  not  be  prevented, 
and  the  conduct  of  the  person  making  the  assault  has  previously  not  been  such 
that  his  action  might  reasonably  have  been  anticipated,  the  carrier  will  not  be 
responsible  for  the  consequences.    Ibid.,  p.  304. 

4.  The  instrument  of  date  June  26, 1889,  is  an  act  of  compromise. 

5.  A  transaction  or  compromise  is  an  agreement  between  two  or  more  persons 
who,  for  preventing  or  putting  an  end  to  a  lawsuit,  adjust  their  differences 
by  mutual  consent  in  the  manner  in  which  they  agree  on,  and  which  every 
one  of  them  prefers  to  the  hope  of  gaining,  balanced  by  the  danger  of  losing. 
C.  C.  3071. 

6.  Transactions  have  between  the  parties  a  force  equal  to  the  authority  of  the 
thing  adjudged.  They  can  not  be  attacked  on  account  of  any  error  in  law  or 
any  lesion.    C.  C.  3078. 

7.  The  plaintiff  claims  the  agreement  with  his  attorneys  contained  a  power  to 
them  to  settle  and  compromise,  and  that  power  is  an  irrevocable  power. 

8.  To  constitute  a  power  irrevocable  it  must  be  coupled  with  an  interest  Stoiy 
on  Agency,  par.  474;  Hunt  vs.  Rousmaniers,  Administrator,  8  Wheat,  R.  174. 
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9.  Mental  Incapacity  is  no  (ground  to  anoul  a  compromise  transaction.     C.  G.  402. 

10.  If  mandate  to  the  attorneys  is  irrevocable  because  of  the  interest  they  have 
In  the  thing  itself.  It  is  a  litigious  right  and  reprobated  by  law.  C.  C.  2653,  8S56, 
18, 2447. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  defendant  corporation  is  sued  for  damages  for 
personal  injuries  sustained  by  the  plainti£P  by  reason  of  his  having 
been  violently  ejected  from  a  passenger  train  on  its  road  about 
twenty  miles  east  of  the  city  of  Shreveport,  at  about  9  o'clock  on 
the  night  of  November  10,  1888. 

Claim  is  made  for  $20,000,  but  on  the  trial  the  jury  awarded 
$7500,  and  from  a  judgment  to  that  effect  the  defendant  has  ap* 
pealed. 

The  defence  is  a  general  denial,  and  a  plea  of  compromise  and 
payment. 

As  admitted  by  the  defendant's  counsel,  in  brief  and  argpiment, 
the  facts  developed  on  the  trial,  i.  e.,  in  relation  to  the  happening 
of  the  occurrence,  are  briefly  these : 

On  the  night  in  question  the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  excursion  trains  going  east  from  Shreveport.  Nine 
passenger  coaches  and  one  baggage  car  composed  the  train.  On 
this  train  were  a  large  number  of  people — men,  women  and  chil- 
dren— ^returning  to  their  homes  from  their  attendance  on  the  Shreve- 
port fair.  The  plaintiff  while  sitting  on  one  of  the  steps  of  the  rear 
platform  of  the  fourth  coach  from  the  engine  was  approached  by 
some  one,  who  demanded  his  fare.  He  did  not  have  his  ticket  in 
possesBion,  but  told  this  person  that  a  gentleman  on  the  train  had 
his  ticket,  and  asked  time  to  get  it.  Thereupon  this  man  pushed 
or  Bhoved  him  off  the  train.  The  speed  of  the  train  was  about 
twenty -five  miles  an  hour;  and  by  the  fall  the  plaintiff's  left  leg  was 
broken.  He  lay  all  night  by  the  roadside,  and  was  next  day  found 
and  carried  to  the  Charity  Hospital  in  Shreveport,  whereat  his  broken 
leg  was  amputated  two  days  subsequently. 

Defendant's  counsel  makes  no  question  of  the  fact  that  a  gross  and 
wanton  outrage  was  perpetrated  on  the  plaintiff  by  somebody,  but  he 
Btrennously  insists  that  the  person  who  inflicted  it  was  neither  an 
officer  or  employ6  of  the  company,  and  it  is  therefore  in  no  way  re- 
sponBible  for  the  injury  inflicted  or  the  damages  sustained. 
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But  whatever  may  be  the  facts  in  the  case  as  appertainiDg  to  its 
liability,  he  claims — and  defendant's  answer  sets  up — a  compromise 
and  settlement  made  with  the  plaintiff  pendente  lite  as  a  bar  to  his 
demands  and  recovery  of  damages. 

Hence  the  defence  is  twofold :  (1)  A  compromise  and  settlement; 
(2)  a  denial  of  defendant's  responsibility  for  the  unlawful  act. 

I. 

Of  the  Effect  of  the  Compromise. 

On  December  29,  1888,  this  suit  was  filed,  and  on  the  26th  of  Jmie, 
1889,  the  subjoined  document  was  executed  by  the  plaintiff,  viz: 

"Form  1516. 

**  Vickaburg,  Shreveport  and  Pacific  Railroad  Company  to  Wm. 

Lampkins,  Dr. 

"  Shiloh,  La.,  June  26,  1889. 

"  On  consideration  of  the  sum  of  $160  to  me  paid  by  the  Vicks- 
burg,  Shreveport  &  Pacific  Railway  Company,  the  receipt  whereof 
is  hereby  acknowledged,  I  hereby  release  and  acquit  said  company 
of  all  claims  by  reason  of  injuries  sustained  by  me  west  of  and  near 
Shreveport  on  the  10th  day  of  November,  A.  D.  1888,  by  jumping 
from  train  and  having  leg  run  over,  the  same  being  settlement  in 
full  of  any  and  all  claims  I  have  against  said  company  in  consequence 
of,  or  in  any  way  connected  with,  said  injury,  whether  caused  by 
negligence  of  said  company  or  any  of  its  employes.  One  hundred  to 
be  paid  in  cash  down,  and  fifty  dollars  to  be-  remitted  to  me  on  or 
before  July  5,  1889. 

(Signed)  *'  Wm.  Lampkins. 

'^  Witness  to  reading,  signature  and  payment 

(Signed)  "  W.  F.  Lindsay." 

This  is  the  document  relied  upon  as  a  compromise,  having  the 
force  of  things  adjudged,  between  the  parties  to  the  litigation. 

From  the  evidence  it  appears  that  this  alleged  transaction  was 
negotiated  by  an  agent  or  claim  adjustor  of  the  defendant.  This 
agent  sought  the  defendant  at  his  residence  near  the  village  of 
Shiloh  in  Union  parish,  several  miles  distant  from  the  railroad,  and 
about  eighty  miles  distant  from  Shreveport,  where  this  suit  was 
filed,  and  he  found  him  in  his  house  confined  of  his  affliction.    He 
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then  had  a  conversation  with  him  about  the  accident,  in  the  course  of 
which  he  admits  saying  that ''  he  thought  it  would  cost  the  company 
something  like  $100 ;  that  is  to  bring  the  men  here.  I  told  Lampkin 
they  expected  him  with  their  witnesses  when  the  case  came  up,  and 
that  both  of  the  conductors  would  be  there  for  the  purpose  of  prov- 
ing they  were  not  the  men  who  shoved  him  off  the  train,  and 
establishing  their  innocence.  *  *  ♦  ♦  ♦  .  ^y  ^hole  ob- 
ject was  to  convince  Lampkins  that  he  could  recover  nothing  in  this 
suit,'' 

It  is  a  noticeable  feature  of  this  instrument  of  writing  that  it  con- 
tains no  mention  of  the  lawsuit  that  was  to  be  compromised ;  and 
that  while  the  consideration  is  mentioned  as  $150,  only  $100  of  this 
is  specified  as  cash. 

The  code  declares  that  ^'  a  transaction  or  compromise  is  an  agree- 
ment between  two  or  more  persona,  who,  for  preventing  or  putting 
an  end  to  a  lawsuit,  adjust  their  differences  by  mutual  consent,  in 
the  manner  which  they  agree  on,  and  which  every  one  of  them  pre- 
fers to  the  hope  of  gaining,  balanced  by  the  danger  of  losing."  R. 
C.  C.  3071. 

'*.rhis  contract  must  be  reduced  to  writing," 
As  a  contract  it  must,  like  all  other  contracts,  be  full  and  complete 
in  itself;  but,  in  respect  to  the  particular  lav>suit  to  be  compro- 
mised, this  one  is  silent;  and,  as  to  the  price  agreed  on,  something 
was  left  to  be  done.  For,  it  is  in  proof  that,  when  the  time  desig- 
nated in  the  instrument,  for  the  payment  of  the  deferred  instalment 
of  the  price,  had  arrived,  that  amount  was  tendered  to  and  refused 
by  the  plaintiff.  It  is  evident  that  there  was  no  perfect  agreement, 
and  the  contract  was  incomplete.  And  soon  afterward  we  find 
Lampkins  and  a  companion  journeying  to  Monroe — the  domicil  of  the 
company — seeking  additional  advice  on  the  subject,  and  endeavor- 
ing to  procure  some  more  definite  satisfaction  in  the  premises. 

The  code  provides  that ''  a  compromise  entered  into  on  documents 
which  have  since  been  found  false,  is  null  in  foto."  R.  C.  C.  3081. 
It  is  likewise  null  if  the  contract  was  imperfect  and  the  terms  misun- 
derstood. To  be  valid  as  a  transaction  this  contract  must  be  com- 
plete in  itself,  and  nothing  left  to  be  established  by  parol  proof. 
This  case  differs  essentially  from  Callumn  vs.  Law,  39  An.  694. 

Just  prior  to  the  filing  of  this  suit  the  following  agreement  was 
made  and  entered  into  between  the  plaintiff  and  his  counsel,  viz : 
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"  WM.  LAMPKINS  f  "No.  33a4. 

versus  <  In  iMstrict  Court  of 

v.,  S.  &  P.  R.  R.  CO.         I  Parish  of  Bossier. 

"Know  all  men  by  these  presents,  that  I,  Wm.  Lampkins, 
having  retained  and  employed  the  law  firm  of  Land  &  Land  to  in- 
stitute and  prosecute  to  final  judgment  the  above  entitled  suit  for 
the  recovery  of  damages  against  the  said  company  for  irreparable 
injuries  inflicted  upon  my  person,  do  hereby  as  a  further  considera- 
tion of  their  services  in  said  suit  renounce  and  w^ive  my  right  to 
compromise  said  suit  with  said  company,  or  to  compromise  the  judg- 
ment that  may  be  rendered  in  my  favor  in  said  suit ;  and  I  do  hereby 
constitute  my  said  attorneys  my  special  and  exclusive  agents  to 
compromise  said  suit  with  said  company,  or  to  compromise  any  judg- 
ment which  may  be  rendered  in  my  favor  against  said  company  for 
damages  for  injuries  inflicted  on  my  person,  provided  any  proposi- 
tion of  compromise  should  be  made  by  said  company,  either  before 
or  after  judgment.  Done  and  signed  this  the  27th  day  of  Decem- 
ber, 1888. 

(Signed)  "  William  Lampkinb." 

On  the  trial  of  the  case  plaintiif  urged  this  agreement  in  restraint 
of  his  right  to  make  the  compromise  of  the  suit  without  first  con- 
sulting his  counsel.  There  is  no  doubt  that,  having  employed  coun- 
sel to  bring  the  suit,  it  was  the  duty  of  plainti£P  to  first  consult  them 
before  making  any  compromise  of  the  case.  And  no  written  con- 
tract between  them  was  necessary  to  consecrate  this  obligation.  The 
plaintiff  being  a  young  colored  man,  at  the  time  suffering  from  the 
ainputation  of  his  leg  and  under  treatment,  and  not  of  a  bright  or 
intelligent  mind,  did  not  appreciate  this  obligation,  and  was  unmind- 
ful of  it.  Some  six  months  after  the  suit  was  filed  and  much  of  the 
written  evidence  had  been  taken,  plaintiff's  counsel  served  a  copy  of 
this  agreement  on  defendant's  counsel,  that  they  might  be  folly  ap- 
prised of  plaintiff's  agreement  and  renunciation  of  his  right  to  com- 
promise the  suit.  This  notification  was  brought  home  to  the  claim 
agent  just  previous  to  the  alleged  compromise.  He  admitted  his 
knowledge  of  it,  and  that  he  disregarded  it  and  gave  plaintiff's 
counsel  no  notice  of  it.  To  say  the  least,  this  course  of  conduct 
was  in  exceedingly  bad  taste,  and  reprehensible  in  the  extreme,  and 
places  the  transaction  in  a  donbtfnl  light.  We  think  it  was  altogether 
unjustifiable  and  can  not  receive  our  approbation.     If  reputable  at- 
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tomeya  who  engage  in  the  prosecution  of  justifiable  litigation,  at 
great  labor' and  expense,  are  to  have  themselves  thus  superseded 
and  their  casee  turned  out  of  court  by  over- zealous  representatives 
of  adverse  parties? ^  at  any  time  and  without  notice,  and  have  no  re- 
dress— to  borrow  a  Shakespearian  phrase:  "Othello's  occupation's 
gone."  Coming  in  this  doubtful  guise,  we  cannot  enforce  this  al- 
leged compromise.  On  the  trial,  and  in  open  court,  plaintifif's  coun- 
sel tendered  the  defendant  the  sum  of  $150,  and  by  receiving  it  the 
ttaiu9  quo  would  have  been  restored. 

II. 

With  regard  to  the  identity  of  the  person  who  shoved  the  plaintiff 
off  the  train  the  principal  controversy  arises.  Quite  a  number  of 
witnesBee  were  interrogated  on  the  subject,  and,  as  is  usual  in  such 
cades,  there  is  a  marked  conflict  of  testimony.  It  is  certain  that 
plaint! fT  was  approached  by  some  one  purporting  to  be  a  conductor, 
who  demanded  biB  fare.  Lampkins  says  that  this  person  wore  a  cap, 
he  thinks,  and  had  a  lantern  in  his  hand  and  a  pair  of  clippers. 
It  was  he  who  pushed  him  off  the  train.  He  said:  "The 
man  had  on  a  cap,  but  as  to  the  clothes  I  do  not  remember.  I 
did  DOt  notice  whether  the  man  had  brass  buttons  on  his 
coat  or  not.  It  was  tolerably  light;  the  lantern  was  all  the  light  I 
had  to  go  by  J' 

On  the  platform  of  the  car  and  quite  near  Lampkins  stood^two 
other  persons,  who  were  eye  witnesses  of  the  whole  transaction* 
One  of  them  testified  as  follows : 

"  I  saw  the  conductor  coming  through  the  coach  taking  up  fares* 
He  pasBed  through  the  third  coach  from  the  engine ;  came  out  on  the 
platform  where  I  was  standing  and  collected  fare,  twenty -five  cents 
from  me  and  John  Horbon ;  he  (the  conductor)  went  to  Lampkins 
and  asked  him  for  his  fare,  and  he  told  him  he  did  not  have  any 
fare;  that  there  was  a  man  in  the  cars  that  had  his  fare;  that  if  he 
would  allow  him  a  little  time,  he  would  get  his  ticket;  he  asked  him 
about  the  third  time  for  his  fare,  and  then  told  him :  *  Get  off  here, 
then/  and  Lampkins  seemed  not  to  move.  The  conductor  took  his 
lantern  off  his  arm  and  set  it  on  the  platform  of  the  car  beside  him, 
and  then  puBhed  and  kicked  him  off.  I  and  John  Horton  were  stand- 
ing there,  and  I  said :    *,There,  now,  boss ;  you  killed  that  man.'    The 
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conductor  said :     '  No ;  that  did  not  hurt  (the)  d s b .'  " 

This  witness  further  stated  that  the  conductor  went  into  the  next 
car,  taking  up  tickets,  and  soon  afterward  returned  and  asked  him: 

*'Do  you  reckon  I  hurt  the  d s b  ?"  and  he  replied:  "I 

reckon  so."  He  said  this  man  wore  a  cap  and  carried  a  lantern, 
and  had  a  pair  of  coi  ductor's  clippers  in  his  hand. 

This  witness'  testimony  is  fully  corroborated  by  that  of  his  as- 
sociate, who  stood  on  the  platform.  The  testimony  of  the  plaintiff 
is  to  the  same  effect.  Another  witness  testified  that  *^  a  short  while 
after  leaving  Shreveport  the  conductor  and  porter  came  thiongh 
the  train  saying  that  *  we  have  put  him  off ;  we  have  never  failed 
yet.' " 

Still  another  witness  swears  that  he  heard  the  conductor  say  he 
put  Lampkins  off  the  train.  He  subsequently  modified  the  state- 
ment by  saying  he  did  know  who  it  was  made  this  remark. 

The  defendant's  witnesses  testified  that  the  two  conductors  who 
had  charge  of  the  train  were  not  dressed  in  uniform,  and  the  two 
conductors  declared  that  they  had  neither  punches  nor  clippers;  and 
only  one  of  them  admitted  that  he  carried  a  lantern.  Other  wit- 
nesses state  that  there  was  a  party  of  four  or  five  college  cadets  on 
the  train,  disguised  as  conductors,  taking  up  fares  from  colored  pas- 
sengers. 

One  of  these  witnesses  swears  that  he  saw  these  young  men  col- 
lecting fares  from  colored  men  that  night.  He  says:  '*  One  of  them 
handed  me  a  pair  of  green  spectacles,  and  asked  me  to  keep  them 
BO  the  conductor  would  not  recognize  him."  He  said  he  knew  the 
'young  man,  and  that  he  showed  him  the  tickets  he  had  taken  up. 

He  says  he  went  forward  to  the  baggage  car  and  informed  the 
conductor  of  their  proceedings,  ani  they  came  back  through  the 
train  in  search  of  the  young  men,  but  they  failed  to  find  them.  Bnt 
neither  he  nor  the  conductor  state  that  he  gave  their  names.  This 
gentleman  was  a  local  agent  of  the  defendant,  and  well  known  to 
the  conductor. 

On  the  other  hand,  five  witnesses  of  the  plaintiff,  all  of  whom  were 
on  the  same  coach  with  the  plaintiff,  state  that  they  saw  nothing  of 
the  kind.  This  witness  of  the  defendant  fails  to  connect  those 
young  men  with  the  plaintiff  in  any  waj'.  The  details  of  the  occur- 
rence, as  related  by  the  eye  witnesses,  clearly  show  that  the  plain- 
tiff was  not  pushed  off  the  train  by  any  one  of  them.    The  man  who 
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pushed  him  off  carried  a  lantern  and  a  pair  of  condactor's  clippers. 
He  was  entirely  plone.  They  saw  him  as  he  came  through  the  car 
collecting  fares  of  the  passengers.  ^He  then  came  out  on  the  plat- 
form and  took  up  their  fares,  and  called  on  the  plaintiff  for  his. 
Afterward  he  passed  on  into  the  next  coach,  and  subsequently  re- 
turned. He  did  not  wear  green  spectacles.  Neither  of  those  cadets 
had  a  lantern  or  a  conductor's  clippers.  It  was  quite  dark  when  the 
train  left  Shreveport,  and  at  9  o'clock  no  one  could  see  how  to  read 
a  ticket  out  on  the  platform  of  the  coach  where  the  plaintiff  was 
sitting  that  night,  without  the  use  of  a  lantern.  Certainly,  the 
appearance  of  four  or  five  young  men  on  the  train  taking  up  fares  ^ 
from  the  passengers  would  hate  attracted  general  attention,  and  the  ^^^ 

defendant  could  have  easily  proven  that  fact,  if  it  was  a  fact, 
by  many  witnesses,  whereas  he  produced  but  one.  It  is  hard 
to  believe  that  any  young  cadet  would  have  pushed  the  plain- 
tiff  off    the  train    in  the   manner    described,    just    for    the    sake  '^r^ 

of  a  little   sport — ^taking  into    consideration    that  the  night    was 


^^  -.y* 


dark   and  he  was  entirely  alone.     If,  as  stated,  these  five   young  ..^t 

men  went  through  the   train  and   collected  tickets  from  colored  '     f-';^ 

passengers;   before  the   conductor  came   into  the  coach,  how  was  *T 

it  that  there  were  not  a  number  of  persons    besides  the  plaintiff 

ejected  from  the   train  for  failing  to  have  their  tickets?     And,  if  'i 

this  occurred  after  the  conductor  had  passed  through  the  train,  how 

did  it  happen  that  passengers  had  tickets  in  their  possession,  as  they  V 

were  on  their  retwm  trip  home? 

Taking  this  statement  in  any  light  we  may,  and  it  appears  utterly 
absurd.  We  feel  convinced,  from  a  careful  perusal  of  all  the  evi- 
dence, that  plaintiff  was  ejected  from  the  train  by  an  official  or  em- 
ploy6  of  the  defendant,  and  that  it  is  responsible  to  the  plaintiff  for 
the  injury  sustained  by  the  loss  of  his  leg,  which  was  caused  either 
by  his  fall  from  the  train  or  by  the  wheels  of  the  cars  passing  over 
and  crushing  it. 

The  plaintiff  is  a  young  colored  man,  of  twenty -four  years  of  age. 
He  has  no  money  or  property.  Is  a  laboring  man  who  would  likely 
earn  $200  a  year,  and  has  a  reasonable  prospect  of  living  twenty-five 
years.  He  makes  claim  for  $5000  for  physical  pain  and  suffering, 
f  10,000  for  the  loss  of  his  leg,  and  $5000  for  punitory  damages  for  a 
malicious  and  careless  act  of  the  defendant's  employ^  in  pushing 
him  off  the  train. 
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After  being  pushed  off  the  traiB  he  lay  on  the  ground,  without 
assistance,  from  9  p.  m.  of  one  evening  until  8  a.  m.  of  the  following  | 

morning,  when  he  was  found  by  one  of  the  persons  who  stood  on  the  | 

platform  and  saw  him  fall.     The  next  day  he  was  carried  to  the  i 

Charity  Hospital  at  Shreveport,  where  his  left  leg  was  amputated 
two  inches  below  the  knee.  He  was  under  treatment  for  seyeral 
months,  and  suffered  great  pain.  Under  these  circumstances  we 
think  he  is  entitled  to  the  sum  of  $4500 ;  of  this  amount  $2500  for 
the  pecuniary  damages  sustained  in  consequence  of  the  loss  of  his 
leg,  and  $2000  for  physical  suffering,  with  legal  interest  from  date  of 
this  decision. 

There  are  numerous  elements  of  damages  that  have  entered  into 
our  computation  and  assessment  of  the  allowance  which  we  have 
made,  and  which  need  not  be  mentioned  here.  But  it  is  proper  to 
observe  that  this  case  was  tried  before  a  jury  who  knew  all  the  wit- 
nesses, and  gave  consideration  to  their  testimony,  which  is  conflict- 
ing and  contradictory.  They  8aw  the  witnesses  when  they  testified, 
and  were  better  capacitated  to  place  a  just  estimate  upon  their  evi- 
dence than  we  are ;  and  we  regard  their  appreciation  of  it  as  justly 
entitled  to  great  consideration  at  our  hands,  and  consider  that  their 
verdict  should  not  be  lightly  considered  or  hastily  disturbed.  In  this 
case  we  find  no  warrant  for  reversing  their  conclusions.  Griffin  vs. 
Railroad  Company,  41  An.  808. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  amended  and  reduced  to  $4500, 
and  that,  as  thus  amended,  same  be  affirmed,  and  that  the  plaintiff  ^ 

and  appellee  be  taxed  with  the  costs  of  the  appeal. 

On  Application  for  Rehearing.  I 

Fenner,  J.  Independently  of  the  technical  objections  noted  in 
the  opinion,  our  avoidance  of  the  compromise  might  weU  rest  upon 
the  ground  of  the  undue  influence  exercised  upon  and  the  nnjost 
advantage  taken  of  the  plaintiff,  an  ignorant,  weak-minded  and 
suffering  negro,  by  the  astute  agent  of  defendant,  who,  though  ad- 
vised that  the  plaintiff's  interests  were  under  the  protection  of  com- 
petent counsel  in  whose  favor  he  had  renounced  the  power  of 
compromise,  avoided  the  counsel,  and  sought  the  plaintiff  in  the 
seclusion  of  his  sick  room,  and,  by  working  on  his  credulity  and  his 
fears,  extorted  his  consent  to  an  unconscionable  bargain. 
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We  have  stricken  from  the  opinion  the  quotation  of  certain  testi- 
mony, which  it  now  appears,  though  embodied  in  the  record,  had 
been  ruled  out.    The  error,  in  no  manner,  affects  our  conclusions. 

Rehearing  refused. 


No.  291. 
C.  R.  Mower  vs.  W.  M.  Kemp. 

1^   Wblle  it  is  true  that  a  legislatiye  act  authorizing  a  private  corporation  to  ex   \ 

t      ocute  a  mortgage  on  lands  and  franchises  which  have  been  donated  to  it  by  the 

State,  being  a  private  act,  should  be  introduced  in  evidence,  yet  that  it  has  not, 

can  make  no  difference  when  such  act  has  been,  in  another  cause,  recognized 

and  enforced  by  a  decree  of  this  court.    We  are  bound  to  take  Judicial  cogni- 

N    zance  of  our  own  decisions. 

2.  In  case  the  federal  government,  neither  by  legislative  enactment  nor  Judicial 
construction,  has  declared  the  forfeiture  of  a  grant  of  lands  to  a  railroad  cor- 
poration, the  Legislature  of  the  State,  which  is  designated  as  the  trustee  in  the 
granting  act  of  Congress,  can->if  she  has  done  no  act  to  estop  her  from  setting 
up  an  adverse  claim  to  a  present  grantee— forfeit  such  grant,  on  the  ground  of 
the  non-fuljilment  of  the  condition  subsequent  to  said  grant— the  completion 
of  the  railroad  within  the  fixed  period  of  ten  years. 

a.  The  State  having  by  legislative  enactment  authorized  a  railroad  corporation, 
as  donee  and  grantee  of  lands  and  franchises  which  she  bestowed  upon  it,  to 
execute  a  mortgage  thereon,  is  estopped  from  impeaching  same.  Rights  ac- 
quired through  the  enforcement,  Judicially,  of  such  mortgage  can  not  be  de- 
stroyed by  subsequent  legislative  action  by  the  State. 

4.  The  corporation  acquires  an  apparent  legal  title  to  the  lands  and  franchises 
which  are  adjudicated  to  It  under  such  Judicial  foreclosure  of  a  mortgage,  and 
the  State,  as  trustee,  is  estopped  from  disputing  its  validity,  or  setting  up  ad- 
verse right  or  title  in  herself.  Only  the  United  States  government,  as  grantor, 
can  in  such  case  take  advantage  of  the  grantee's  non- performance  of  condi- 
tion subsequent  which  is  attached  to  the  grant,  and  this  must  be  done  by  act  of 
Congress  or  Judicial  proceedings  and  decree. 

5.  So  long  as  a  railroad  company  is  permitted  to  retain  the  occupancy  of  such 
granted  lands,  and  to  exercise  the  franchises  it  has  thus  acquired,  and  the 
grantor  shall  forbear  to  forfeit  the  grant,  the  corporation  is  entitled  to  proceed 
with  the  construction  of  its  railroad  to  completion  "out  of  time,"  and  thus  ful- 
fil the  condition  subsequent  that  is  attached  to  the  grant. 

6.  At  most,  an  intervening,  repealing  statute,  enacted  by  a  legislature  of  the  State, 
as  trustee,  could  repeal  and  avoid  its  oirn  donation  to  the  railroad  company; 
but  it  containing  only  like  conditions  as  those  prescribed  in  the  granting  act  of 
Congress,  left  the  grant  as  it  was  originally.  And  it  having  never  been  revoked 
by  act  of  Congress  or  Judicial  decree,  a  mere  possessor  of  the  granted  lands,  vHth' 
cut  HUefrcm  any  source^  can  take  nothing  by  the  effect  of  the  repealing  statute,  ' 
the  condition  subsequent  having  been  intermediately  fulfilled. 
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7.  The  granted  lands  having  been  withdrawn  from  sale  and  settlement  and  passed 
Into  the  domain  of  private  property— not  subject  to  entry  under  the  United 
States  government  homestead  laws ;  and  defendant  not  having  a  title  from  any 
source  whatever,  must  be  treated  as  a  trespasser,  and  not  entitled  to  recover 
the  value  of  improvements  in  excest  of  the  annual  revenues  of  the  land. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
BooTie,  J, 


Sttibba  dt  Russell  and  Wise  <fir  Hemdon  for  Plaintiff  and  Appellant  r 

1.  In  a  grant  of  lands  by  Congress  to  aid  in  the  construction  of  a  railroad,  "(kert 
be  and  hereby  i»  granted"  are  words  of  absolute  donation ;  import  an  immediate 
transfer  of  title,  and  vest  a  present  title  In  the  grantee,  though  a  location  of  tbe 
road  and  filing  of  its  map  is  necessary  to  give  precision  and  attach  it  to  partic- 
ular tracts.    The  location  and  filing  accomplishes  this. 

2.  The  condition  in  such  a  grant,  that  "if  the  road  is  not  completed  within  a  cer- 
tain time,  no  further  sale  shall  be  made,  but  the  land  shall  revert  to  the  United 
States,'*  is  a  condition  subeequejU. 

8.  Time  not  being  the  essence  of  the  grant,  it  is  not  forfeited,  ipBo  /tMio,  by  the 
failure  of  the  company  to  perform  the  condition ;  but  to  enforce  the  forfeiture, 
action  must  be  taken  by  authority  of  Congress. 

4.  The  company  had  still  a  right  to  construct  the  road  out  of  time;  and  until  in 
some  way  Congress  takes  advantage  of  the  breach,  it  is  the  duty  of  the  govern- 
ment to  give  the  company  the  benefit  of  the  grant.  8  Opin.  Atty.  Oen.  244-256; 
llOpin.  Atty.  Gen.  47;  16  Opin.  Atty.  Gen.  397-572;  H.  K.  Ex.  Dec.  47th  Cong.  29. 
p  86,  Atty.  Gen.  Brewster;  9  Wall.  95;  94  U.  S.  743;  97  U.  S.  291;  103  U.  S.  426;  104 
U.  S.  329;  106  U.  8.  360;  113  U.  S.  629;  116  (J.  8.  806. 

6.  So  one  can  take  advantage  of  the  non  -performance  of  "a  condition  subseqaent" 
but  the  grantor  or  his  heirs  or  successors;  and  if  they  do  not  see  fit  to  asseit 
their  right  to  enforce  a  forfeiture,  the  title  remains  unimpaired  in  the  grantee. 

6.  On  the  failure  of  the  company  to  complete  the  work,  a  forfeiture  of  the  grant. 
If  it  resulted  therefrom,  can  be  enforced  osly  by  the  United  Btates,  by  judicial 
proceedings,  or  the  action  of  Congress.  21  Wall.  60;  115  U.  S.  306;  32  Fed. 
Rep.  899. 

7.  By  the  terms  of  a  grant  of  land  to  a  State  to  aid  in  the  construction  of  a  rail- 
road within  Its  bounds,  the  State  is  a  mere  trustee  or  mutual  agent  of  the 
grantor  and  the  beneficiary. 

8.  The  grant  is  to  the  enterprise,  and  upon  the  completion  of  a  railroad  between 
the  termini  named  and  on  the  route  designated  in  the  grant.  Its  acceptance  by 
the  trustee,  and  certification  thereof  to  the  grantor,  the  trust  is  at  an  end,  and 
is  terminated  ex  neceatitate. 

9.  The  road  opposite  to  the  premises  In  controversy  having  been  completed  and 
accepted,  the  title,  however  imperfect  whilst  encumbered.  If  it  may  be  so 
termed,  by  the  uses  to  which  the  lands  were  to  be  applied,  has  become  perfeet 
and  indefeasible.    32  Fed.  Rep.  907. 

10.  Lists  of  lands  selected  by  the  grantee  and  certified  by  the  General  Land  Ofllee 
convey  as  complete  title  as  patents.  Legal  title  passes  as  completely  by  such 
certification,  if  patent  is  not  expressly  required  by  law,  as  though  patent  is> 
sued.    U.  8.  Rev.  Stat.,  Sec.  2449 ;  6  Land  Dec.  643;  115  U.  8. 102 ;  116  U.  S.  38L 
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11.  An  estate  in  fee  can  not  be  defeated  for  a  breach  of  a  condition  subsequent  by 
a  legislative  act,  unless  the  condition  is  expressed  in  the  deed.  2  Bl.  Com.,  ir)3- 
4;  4  Kent  Com.,  120,  ViH;  16  Wall.  223. 

12.  The  condition  subsequent  is  the  resolutory  condition  of  the  civil  law.  The 
contract  Is  not  dissolved  of  right  by  failure  to  comply;  the  party  complaining 
must  either  sue  for  a  specific  performance  or  dissolution  of  contract.  C.  C.  2046. 
Conditional  obligations  are  such  as  are  made  to  depend  on  an  uncertain  event. 
♦  •  •  If  the  obligation  takes  effect  immediately,  but  is  liable  to  be  defeated 
when  the  event  happens,  It  is  then  tlie  resolutory  condition.    C.  C.  2021. 

The  potestative  condition  is  that  which  makes  the  execution  of  the  agreement 
depend  on  an  event  which  it  is  in  the  power  of  the  one  or  the  other  of  the  con- 
tracting parties  to  bring  about  or  hinder.    C.  C.  2024. 

The  contract  of  which  the  condition  forms  a  part  is,  like  all  others,  complete 
by  the  assent  ot  the  parties;  the  obligee  has  a  right  of  which  the  obligor  can 
not  deprive  him ;  its  exercise  is  only  suspended,  or  may  be  defeated,  according 
to  the  nature  of  the  condition.    C.  C.  202>>. 

The  condition  being  complied  with  has  a  retrospective  effect  to  the  day  that 
the  agreement  was  contracted.    C.  C.  2041. 

If  the  conditions  be  potestative  ♦  ♦  ♦  their  non-fulfllment  does  not  of  right 
operate  a  dissolution  of  the  donation ;  It  must  be  sued  for.  C.  C.  1566. 
A  resolutory  condition  is  implied  in  all  con>mutative  contracts,  to  take  effect 
in  case  either  of  the  parties  do  not  comply  with  his  engagements;  in  this  case 
the  contract  is  not  dissolved  of  right;  the  party  complaining  of  a  breach  of  the 
contract  may  eltlier  sue  for  its  dissolution  or  demand  a  specific  perfornnince. 
C.  C.  2046. 

The  resolutory  condition  may  be  expressed  in  the  contract,  as  well  as  implied; 
the  principles  which  control  are  the  same. 

In  all  cases  the  dissolution  of  a  contract  may  be  demanded  by  suit  or  exception, 
and  irhen  the  resolutory  condUion  is  an  event  not  depending  on  the  will  of  either  part u^ 
the  cttntrart  w  dissolved  of  riffht;  but  in  other  cases  it  must  be  sued  for,  and  the 
party  In  default  may,  according  to  circumstances,  have  further  time  allowed 
for  the  performance  of  the  condition.  C.  C.  2047. 
IX.  The  act  of  the  Legislature  transferring  the  lands  to  the  company  contained  no 
provision  In  terms  for  forfeiture  to  the  Wtate,  nor  was  there  any  subseciucnt 
agreement  providing  for  forfeiture;  therefore  there  could  be  no  forf<'iture  by 
the  State  except  by  Judicial  proceeding.    92  V.  S.  66. 

14.  The  State  had  a  right,  in  furtherance  of  tli6  object  of  the  grant,  to  make  any 
disposition  of  the  lands  it  saw  fit,  "so  that  it  did  not  cut  off  the  right  of  the 
UnitcMi  States  to  compel  the  application  of  the  lands  to  the  purposes  for  which 
they  were  granted  or  prevent  their  forfeiture  In  case  the  company  failed  to 
perform  the  conditions  of  the  grant."    82  Fed.  Rep.  906. 

15.  The  State  transferred  the  lands  to  the  company;  specially  authorized  the 
mortgage  of  same  to  secure  the  loan  to  build  the  road;  the  mortgage  was  ex- 
ecuted. Third  parties  became  owners  of  the  debt  secured  by  this  mortgage; 
the  mortgage  was  closed,  and  the  property  and  all  Its  rights  and  privileges  ac- 
quired by  plaintiff,  with  the  full  permission  and  in  the  mode  indicated  by  the 
State;  the  State  then  is  privy  to  all  these  proceedings,  and  is  estopped  frotn 
divesting  our  vested  right,  destroying  our  right  as  third  parties  to  comply 
with  the  condition  subsequent,  and  thus  earn  the  lands  she  held  in  trust  for 
the  enterprise.  Therefore  Act  39  of  1879  Is  null.  1  Kent  456;  Cooley  Cons.,  357; 
16  Wall.  203;  Cons.  La.,  155. 
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J,  A.  Dorman  and  D.  H.  Patter scm  for  Defendant  and  Appellee: 

.  In  a  prrnnt  of  lands  by  Congress  to  a  State  to  use  In  the  construction  of  a  rail- 
road between  certain  termini  the  words,  "there  be  and  is  hereby  granted,"  im- 
port a  grant  in  presenti  to  the  State,  and  vests  the  legal  title  in  the  Skate,  of 
which  It  can  not  diyest  Itself,  excopt  In  the  manner  pointed  out  by  the  grant- 
ing act.  Schulenberg  vs.  Harrison,  21  Wall.  44;  Famsworth  et  als.  vs.  R.  B- 
Co.,  2  Otto  49. 
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16.  Under  the  terms  of  the  act  of  Congress  the  lands  have  become  the  property  of 
the  railroad  complying  with  the  condition  subsequent  by  constructing  tlieroad 
between  the  termini  named  and  along  the  route  designated. 

Failure  to  perform  a  condition  subsequent  is  excused  when  it  is  preTentedby 
H$  nwyor,  the  act  of  God  or  that  of  the  obligee.  21  Pick,  389:  3  Denlo334;8 
Blackf.  1S9;  Pothier  on  Obligations,  212;  C.  0.  2040;  Willis  vs.  Smith,  S La. 501; 
J9  La.  235 ;  6  R.  450. 

The  courts  of  Louisiana  will  take  Judicial  notice  of  the  fact  of  the  late  war  be- 
tween the  i^tates  from  1861  to  1865,  inclusive,  and  that  the  State  of  Louisiana  WM 
an  active  party  thereto. 

It  iH  well  settled.  Indeed  It  Is  the  textual  provision  of  our  Code,  that  where  the 
resolutory  condition  when  implied,  or  the  condition  subsequent  expressly 
stipulated,  is  an  event  depending  on  the  will  of  either  party,  the  diMolutwn  of 
the  contract  must  be  sued  for  in  all  cases  when  it  embraces  immovable  property, 
and  the  party  in  default  may,  according  to  circumstances,  have  a  further  time 
for  the  performance  of  the  condition.  Noe  vs.  Taylor.  13  La.  254.  The  case  of 
Gayden  vs.  L..  N.  O.  &  T.  R.  R.  Co.,  39  An.  269,  Is  directly  in  point,  and  we  com- 
mend it  to  the  court  us  fully  sustaining  our  position  that  the  State  was  without 
authority  to  pass  the  Act  39  of  1879.  We  assume  that  the  rules  laid  down  by  the 
State  in  Its  Civil  Code,  for  measuring  and  preserving  the  rights  of  Its  citteens, 
will  be  observed  when  treating,  Itself  a  party,  with  one  of  its  citizens.  The 
parent  should  not  disregard  the  rules  of  action  he  prescribes  for  his  children. 
Then  when  the  (?ode  of  Louisiana  establishes  so  clear  a  rule  as  above  stated, 
the  State  will  not  be  permitted  to  violate  it,  thus  disregarding  the  contractual 
rights  of  its  citizens.  The  rights  of  the  State  are  under  the  law,  not  beyond  it 
While  the  act  of  3d  of  June,  1856,  was  a  contract  between  the  Federal  govern- 
ment and  the  State  of  Louisiana,  and  maybe  governed  by  the  common  law, 
and  the  construction  of  the  Federal  courts,  yet  the  act  of  11th  of  March.  1857, 
was  a  contract  between  the  State  of  Louisiana  and  the  V.,  S.  A  T.  B.  B.  Co.,  one 
of  its  citizens,  and  in  Its  execution  and  enforcement  the  lex  loci  must  govern. 
This  being  so,  under  the  plain  provisions  of  our  Code  arid  Its  Interpretation  by 
our  courts,  the  State  was  without  authority  to  annul  the  donation  or  transfer 
of  the  rights  it  had  received  from  the  Federal  government  to  the  V.,  S.  AT. 
Co.,  and  therefore  the  Act  39  of  1879  Is  null  and  void  and  of  no  effect,  as  dlrest- 
ing  the  rights  before  conferred  by  the  State  on  said  company. 

17.  As  against  a  mere  trespasser  who  sets  up  no  title,  plaintiff  is  not  bound  to  show 
a  title  perfect  against  the  world.    12  An.  748;  15  An.  76;  36  An.  612;  41  An.  »«• 

18.  A  mortgage  made  by  a  railroad  company  is  binding  In  the  several  parishes 
through  which  it  may  pass,  by  the  record  of  same  In  the  parish  of  thedomicil 
of  the  company.    Act  1855,  p.  206,  Rev.  Stat.,  Sec.  693. 
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2.  The  provision  in  such  a  grant,  "that  the  lands  hereby  granted  to  said  State 
shall  be  disposed  of  only  in  the  manner  following;  that  is  to  say,  that  a  quan- 
tity of  land  not  exeeedijig  120  sections  and  included  in  a  continuous  length  of 
20  miles  of  said  road  may  be  sold,  and  when  the  Governor  of  said  State  shall 
certify  to  the  Secretary  of  the  Interior  that  any  20miles  are  completed,  then  an- 
other like  quantity  of  laud  hereby  granted  may  be  sold,"  etc.,  make  it  a  condi- 
tion precedent  that  the  road  shall  be  completed  opposite  the  lands  granted 
before  the  State  can  dispose  of  them.    Ibid. 

3.  Any  disposition  of  the  granted  lands  by  the  State  prior  to  the  happening  of  the 
condition  precedent  was  null  and  void  and  inoperative  for  any  purpose.    Ibid. 

4.  The  words  ''shall  be  disposed  of  only  in  the  manner  following"  restrict  the 
State  to  the  manner  pointed  out,  and  prohibit  any  other  disposition  by  the 
State;  therefore  any  disposition  made  by  the  State  in  violation  of  the  prohibi- 
tion is  null. 

5.  The  words  "no  further  sales  shall  be  made"  are  a  positive  prohibition  of  the 
State's  making  any  sale  of  the  land  after  ten  years,  If  the  road  has  not  been 
completed  prior  to  the  expiration  of  that  time;  and  any  disposition  made  be- 
fore the  expiration  of  this  time  ts  a  violation  of  this  prohibition,  and  therefore 
null. 

C.  A  forfeiture  by  the  State  of  an  Interest  in  lands  and  other  franchises  granted 
for  the  construction  of  a  public  work  may  be  declared  for  non-compliance  with 
the  condition  annexed  to  the  grant  by  legislative  enactment.  21  Wall.  44;  2 
Otto  49. 

7.  So  after  a  State  has  made  a  grant  to  a  railroad  of  certain  lauds  granted  to  it  by 
Congress  upon  certain  conditions  to  use  for  the  purpose  of  aiding  in  construct- 
ing a  railroad  upon  a  certain  line  upon  the  same  conditions,  It  may  declare  the 
grant  forfeited  for  non-compliance  with  the  conditions  of  the  grant;  and  this 
may  be  done  by  legislative  enactment.  lb.  Reports  of  Attorney  General,  and 
Comnaissioner  of  General  Land  Office.    See  Public  Domain,  pp.  831-844. 

8.  In  such  case  the  fact  that  said  railroad  company  had  mortgaged  its  road  with 
its  franchises  and  privileges  is  no  estoppel  to  the  State,  for  the  mortgagees 
acquired  their  mortgages  subject  to  the  right  of  the  State  to  declare  such  for- 
feiture.   2  Otto  49. 

9.  The  mortgagees  can  not  claim  therefore  that  Act  No.  39  of  Acts  of  1879  impaired 
a  right  vested  In  them,  for  they  acquire<i  their  rights  subordinate  to  the  State's 
right  to  declare  the  forfeiture. 

10.  A  private  statute  must  be  offered  in  evidence  on  the  trial  of  a  suit,  and  can  not 
be  Judicially  noticed.    33  An.  963,  Worklngpuens  Bank  vs.  Converse. 

11.  After  the  Legislature  had  passed  Act  No.  39  of  1879  forfeiting  the  grant  to  the 
v.,  8.  A  P.  U.  R.  Co.,  the  Governor  of  the  State  was  without  authority  to  accept 
the  road  from  the  present  company  as  a  compliance  with  the  terms  of  the  grant 
originally  made,  but  which  were  repealed  by  said  act. 

12.  The  passage  of  Act  No.  39  leaves  the  legal  title  to  the  lands  in  controversy  In 
the  State  of  Louisiana  subject  to  congressional  action,  either  to  take  them  back 
and  open  them  for  entry  and  settlement,  or  grant  thorn  to  the  present  railroad 
company,  as  may  to  them  seem  best. 

13.  Plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness 
of  his  adversary. 
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U.  The  petitory  action  corresponds  In  character  with  the  writ  of  ejectment  at 
common  law,  und  can  be  maintained  only  where  the  rijifht  of  possessiOD  cao  be 
shown.  The  petitioner  in  a  petitory  action  must  recover  on  the  strength  of  his 
title,  und  this  must  be  a  legal,  in  contradistinction  from  un  equitable,  title.  10 
II.  257. 

ir>.  Plaintiff  must  show  a  title  which  can  be  traced  back  to  another  who  had  in 
himself  the  right  of  property  in  the  thing  sold  or  claimed.  Brown  v8.Bn)»n. 
15  An.  150. 

Hi.  An  action  of  revendicatlon  may  be  defeated  by  proof  of  an  outstanding  title  in 
a  third  person.    Baines  vs.  Burbridge.  15  An.  454. 

17.  The  holder  of  an  incomplete  title  has  no  standing  in  court,  and  courts  can  not 
contlrm  a  title,  for  this  would  be  legislative  action.    Bois  vs.  Bransell, 4  H. **»> 

18.  One  entitled  to  the  benefits  of  the  homestead  laM's  settling  upon  the  lands  be- 
longing to  the  United  States  government,  with  the  bonafitlf  intention  of  at^iuir- 
ing  a  home  for  himself,  is  not  a  mere  trespasser. 

Vx  It  has  long  been  the  policy  of  the  government  to  encourage  honajidt  *ettlersto 
acquire  homesteads  on  lands  belonging  to  it. 

20.  Where  one  brings  a  petitory  action  for  the  recovery  of  land,  and  claims  in  the 
same  suit  a  money  Judgment  for  the  use  of  said  land,  he  is  in  equity  andjustiee 
estopped  from  disputing  the  claims  of  defendant  for  the  enhanced  value  of  the 
soil  Mhen  the  improvements  put  on  the  land  by  defendant  are  the  only  thin? 
that  rendered  the  land  fit  for  such  use.    26  An.  589. 

21.  To  alloH  plaintiff  in  such  case  to  take  the  improven;ents  made  by  defendant 
without  paying  for  them,  and  at  the  same  time  receive  x)ay  from  defendant  for 
the  use  of  them,  would  be  as  inequitable  and  repugnant  to  justice  as  to  allow 
one  to  claim  both  the  thing  and  the  price. 

22.  The  <lecree  of  the  I'nited  States  Court  filed  did  no  more  than  to  recopnixesiich 
mortgage  rights  as  the  bond  holders  had.  and  did  not  dtHTeethftt  they  hada 
mortgage  on  thewe  unearned  lands. 

2:^.  The  purchasers  at  master's  sale  bought  several  months  after  .\ct  No.  3!* "f^ '* 
was  passed,  and  therefore  had  full  notice,  an<l  acquired  no  other  right?  than 
the  mortgage  company  had. 


The  opinion  of  the  court  was  delivered  bj- 

Watkins,  J.  This  is  a  petitory  action  for  the  recovery  of  a  small 
tract  of  land  situated  in  the  vicinity  of  the  route  of  the  Vicksburg. 
Shreveport  &  Pacific  Railroad,  with  its  rent-s  and  revenues;  and 
the  plaintiff  also  claims  damages  for  the  destruction  of  timber. 

Defendant  is  sued  as  a  naked  trespasser,  without  color  of  title  or 
right  in  the  property. 

To  this  suit  defendant  first  filed  an  exception  of  no  cause  of  ac- 
tion, which  having  been  referred  to  the  merits,  he  filed  an  answer, 
in  which  he  averred  that  he  was  in  possession  of  the  property,  that 
plaintiff  was  without  any  legal  or  valid  title  to  said  land,  and  had  no 
such  interest  therein  as  to  entitle  him  to  sue  him  for  its  recovery. 
He  further  averred  that  he  is  entitled  to  the  benefit  of  the  home- 
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8tead  laws  of  ^ the  United  States  government,  and,  believing  that  this  ^i^ 

land  had  reverted  to  the  government,  or  that  the  title  thereto  was  in 
the  State  of  Loaisiana,  and  therefore  would  so  revert,  as  the  rail^ 
road  had  not  been  completed  within  the  time  required  by  the  grant-  \  C^ 

ing  act  of  Congress,  he  made  a  settlement  and  located  on  this  land, 
with  the  bona  fide  intention  of  acquiring  a  home  for  myself  and  fam- 
ily, and  of  entering  same  under  the  homestead  law,  as  soon  as  it  was 
declared  subject  to  entry ;  or,  if  said  land  should  be  confirmed  to 
said  railroad  company,  that  he  would  purchase  same  from  it;  and 
that  he  had  repeatedly  offered  to  buy  it  from  said  company,  if  it 
could  make  him  a  clear,  warranty  title — but  it  could  not  do  so. 

He  makes  claim  for  $1200  as  the  value  of  his  improvements  in  case 
of  eviction,  and  pleads  the  prescription  of  one  year  against  plaintiff's 
demands  for  revenues  and  value  of  timber  destroyed. 

The  cause  was  tried  by  a  jury  of  the  vicinage,  and  from  an  adverse 
verdict  and  judgment  plaintiff  has  appealed. 

The  history  of  plaintiff's  title  is  as  follows:  In  1887  plaintiff  ac- 
quired title  from  the  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company;  and  it  acquired  by  purchase  at  master's  sale,  made  on 
the  1st  of  December,  1879,  in  the  foreclosure  of  a  mortgage,  which 
was  executed  on  the  Ist  of  September,  1867,  by  the  Vicksburg, 
Shreveport  and  Texas  Railroad  Company,  whose  right,  title,  interest 
and  franchises  the  said  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company  had  in  the  meanwhile  acquired. 

This  mortgage  of  the  said  lands,  appurtenances  and  franchises  of 
the  Vicksburg,  Shreveport  &  Te^as  Railroad  Company,  was  spe- 
cially authorized  by  an  act  of  the  Legislature  of  date  March  19, 
1867. 

There  had  been  another  act  of  the  Legislature  passed  on  the  11th 
of  March,  1867,  formally  accepting  the  benefits  of  the  act  of  Con- 
gress of  date  of  June  8,  1866,  donating  certain  lands  to  the  State  of 
Louisiana,  for  the  purpose  of  aiding  in  the  construction  of  a  railroad 
from  the  Texas  State  line  to  the  Mississippi  river,  at  a  point  opposite 
Vicksburg,  in  the  State  of  Mississippi ;  and  upon  the  same  terms 
disposed  of  the  same  to  the  said  railroad  company. 

On  defendant's  answer,  and  this  chain  of  title  thus  traced  back 
to  the  United  States  government,  his  contentions  are  as  follows  : 

That  there  is  no  evidence  in  this  record  of  any  special  authoriza- 
tion by  the  State  to  the  Vicksburg,  Shreveport  &  Texas  Railroad 
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Company  to  execate  a  mortgage  on  the  granted  lands ;  no  evidence 
to  show  that  the  railroad  company  ever  issued  any  bonds  for  the 
security  of  which  said  act  of  mortgage  was  executed ;  that,  if  granted, 
said  mortgage  was  absolutely  null  and  void,  because,  under  the 
granting  act  of  Congress,  the  State  was  only  authorized  to  sell  lands 
opposite  each  twenty  miles  of  completed  road,  but  she  was  powerless 
to  grant  any  right  or  make  any  disposition  whatever  of  o^hxr  lands 
until  the  road  had  been  completed  for  another  twenty  miles,  and  so 
on,  to  the  end  of  the  route ;  and  that  the  completion  of  said  road,  as 
aforesaid,  was  made  by  said  act  a  condition  precedent  to  any  dispo- 
sition thereof  by  the  State.  Then,  as  there  has  been  no  act  of  the 
State  since  the  completion  of  the  road  opposite  the  land  in  contro- 
versy, divesting  herself  of  the  legal  title  to  same,  it  must  be  in  the 
State,  subject  to  be  reclaimed  by  the  government  of  the  United 
States,  and  disposed  of  as  it  may  deem  best,  as  the  terms  of  the 
grant  are,  that  if  said  road  is  not  completed  within  ten  years  no 
further  sales  shall  be  made,  and  the  land  unsold  shall  revert  to  the 
United  States.  He  further  contends  that  the  grant  of  the  State  in 
1857  to  the  railroad  company,  the  act  authorizing  the  mortgage,  if 
any,  the  act  of  mortgage  itself,  and  the  sale  to  the  railroad  company, 
were  subjected  to  the  condition  precedent,  that  the  State  had  the 
right  to  declare  the  grant  forfeited  if  the  road  was  not  completed 
within  ten  years,  thereby  destroying  aU  intermediate  rights  that  the 
company  had  acquired  thereunder.  That  all  parties  contracting 
with  the  company  were  bound  to  know  that  this  condition  was  thus 
imposed,  and  they  must  have  been  aware  that  their  acquisition  of  it 
was  cmn  onere.  That  in  1879  an  act  of  the  Legislature  was  passed 
repealing  the  act  of  1857,  disposing  of  these  lands  to  the  railroad 
company,  that  the  master^s  sale  of  the  property  was  not  made  for 
some  months  thereafter,  and  that  the  railroad  company  had  fall 
knowledge  of  such  reservation  when  it  became  the  adjndicatee 
thereof. 

At  our  last  term  of  court  we  had  under  consideration  and  decided 

Incase  entitled  Vicksburg,  Shreveport  &  Pacific  Railroad  Company 
Pfcledge,  41  An.  896,  which  was  a  case  quite  similar  to  the  instant 
e,  and  in  which  we  rendered  an  opinion  adverse  to  the  claims  and 
pretensions  of  the  defendant,  who  was  a  settler  upon  these  railroad 
lands,  like  this  defendant,  claiming  to  be  a  b<yna  fide  possessor,  with 
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an  intention  to  acquire  a  title  from  the  United  States  government 
under  the  homestead  laws. 

In  that  case  we  held,  on  a  ■  careful  consideration  of  the  itBues 
involved,  that  the  State  did,  by  a  special  act  of  the  Legislature^  of 
date  March  19,  1857,  grant  to  the  Vicksburg,  Shreveport  &;  Tema$ 
Railroad  Company  **the  full  and  perfect  right  to  mortgH^^e  and 
hypothecate  all  or  any  part  of  the  lands  granted  by  the  United 
States  to  the  State  of  Louisiana,  to  aid  in  the  construction  of  said 
railroad,  by  virtue  of  an  act  of  Congress  making  a  grant  of  landt^  to 
the  State  of  Louisiana,  to  aid  in  the  construction  of  raUi-oftds  in 
said  State,  approved  June  3,  1856."     41  An.  900. 

Thereunder  we  found  that  a  large  quantity  of  bonds  wert*  issued 
by  the  company,  for  the  security  of  which  a  mortgage  was  rt^guJarJy 
executed.  We  found  that  on  due  proceedings  had,  the  vaiUlity  of 
this  mortgage  was  recognized  by  the  Supreme  and  Circuit  Courts  of 
the  United  States,  and  that  all  the  lands  and  franchises  acquired  by 
said  company  under  that  grant,  and  under  the  assignment  of  the 
State,  were  purchased  by  the  Vicksburg,  Shreveport  &  Pacific  Railroad 
Company,  at  a  judicial  sale,  made  under  and  in  pursuance  of  decrees 
of  the   Circuit  Court,  and  that  it  went  into  possession  thereunder. 

While  it  may  be  true,  as  a  general  proposition,  that  the  act  of  the 
Legislature  authorizing  the  execution  of  this  act^of  m ortgage ,  b p jng 
a  private  act,  should  have  been  introduced  in  evidence ;  yet,  that  it 
was  not,  can  make  no  difference,  as  we  are  bound  to  take  jmiicial 
cognizance  of  our  own  decisions,  and  by  the  terms  of  the  deriffion 
just  quoted  we  are  informed  that  the  mortgage  was  duly  authoHzed 
dud  executed. 

With  regard  to  the  right  of  the  Legislature  to  authorize  the  com- 
pany to  execute  such  a  mortgage,  whereby  the  title  might  be  irrev- 
ocably divested,  before  the  conditions  of  the  grant  were  fuiillled^ 
a  sufficient  answer  is  found,  in  our  opinion,  in  the  Sledge  cane;  for, 
in  that  case,  we4ieldthat  the  State  made  the  disposition  of  the  lands 
granted  to  the   railroad  company  on  precisely  similar  conditioni  to  | 

those  under  which  Congress  made  the  grant  to  her;  and  ^ve  held  ! 

that  "the  act  of  June  3, 1856,  by  the  Congress  of  the  United  States, 
passed  a  present  interest  in  the  lands  to  the  State  of  Louit>mua, 
which  became  certain  by  identity,  when  the  sections  were  located  p 
and  maps  were  filed  with  the  Secretary  of  the  Interior." 

We  also  found  that  the   State  conveyed  these  sections  to  the  rail- 
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road  company  in  1857,  and  that  ''  it  was  a  condition  precedent  to  the 
conveyance  of  any  of  the  sections,  that  the  road  should  be  first 
constructed  in  sections  of  twenty  consecutive  miles  each,  before  the 
road  could  get  title  to  any  portion  of  4)he  land  coterminous  with  its 
constructed  line."  We  found  that  '*  the  road  had  completed  (only) 
a  portion  of  its  line,"  and  that  the  ^'portion  between  Shreveport  and 
Monroe  (Louisiana)  was  not  constructed  within  the  ten  years.''  We 
held  that  the  **  Federal  government,  neither  by  legislative  act  or 
judicial  construction,  has  declared  the  forfeiture  of  the  grant,  and 
under  the  well  recognized  jurisprudence  of  the  Federal  courts,  the 
Legislature  of  the  State  of  Louisiana — if  the  State  had  done  no  act  to 
estop  her  f^om  setting  up  an  adverse  claim  to  the  present  grant  to 
the  plaintiff — could  forfeit  the  grant  to  the  railroad,  on  the  gro' 
of  the  non-fulfilment  of  the  condition  subsequent  to  said  grant,  the 
completion  of  the  road  within  the  fixed  limit  of  ten  years." 

We  held  that  *'  the  United  States  government  could  have  com- 
plained of  the  manner  of  the  execution  of  the  trust  by  the  State, 
but  it  has  made  no  objection  to  the  interpretation  placed  upon  the 
act  donating  the  lands  by  the  State  of  Louisiana  to  the  Vicksburg, 
Shreveport  &  Texas  Railroad  Company."  That  **the  present 
plaintiff  (the  railroad  company)  acquired  title  through  the  decree 
of  the  United  States  Supreme  Court,  which  recognized  the  validity 
of  said  mortgage,  and  ordered  all  the  property  included  therein 
to  be  sold  to  satisfy  the  same."  That  **  the  State  having  authorized 
this  act  of  mortgage,  under  and  by  virtue  of  which  said  parties  ac- 
quired rights,  is  estopped  from  impeaching  the  same,  and  declaring 
it  a  nullity.  Rights  thus  acquired  can  not  be  destroyed  by  subse- 
quent legislation."     41  An.  902  and  903. 

On  this  hypothesis  we  held,  in  that  case,  that  **  the  plaintiff  has  an 
apparent  legal  title  to  the  land  by  virtue  of  the  sale  to  satisfy  a  mort- 
gage specially  authorized  by  the  State  of  Louisiana.  By  the  act  of 
the  General  Assembly  authorizing  said  mortgaige,  the  State  is 
estopped  from  disputing  the  title  and  setting  up  title  in  herself;  the 
original  grantor  (of  the  railroad  company)  and  the  United  States 
government  can  only  take  advantage  of  the  i^on- performance  of  the 
condition  subsequent  attached  to  the  grant.  This  may  be  done  by 
legislative  act  or  judicial  construction.  The  government  of  the 
United  States  has  made  no  assertion  of  the  forfeiture,  and  the  legal 
title  to  said  land  will  remain  in  the  plaintiff  until  there  is  some  as- 
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Bertion  of  ownership  on  the  part  of  the  Federal  government  for  the 
breach  of  the  condition  by  directing  the  possession  and  appropria- 
tion of  the  land,  or  that  it  be  offered  for  sale,  or  for  settlement." 

In  reference  to  this  question,  upon  deliberate  reflection,  our  minds 
remain  fixed  and  unaltered.  Defendant's  counsel  cite  us,  with  great 
reliance,  to  the  opinions  of  the  Supreme  Court  in  Schulenburg  vs. 
Haniman,  21  Wall.  44,  and  Famsworth  vs.  Minnesota  and  Pacific 
Railway  Company,  92  U.  S.  49,  as  announcing  a  different  doctrine. 

But  our  reading  of  the  former  serves  only  to  confirm  our  previously 
ezpresssed  opinion,  for  in  the  opinion  we  find  the  following,  viz : 

'^  The  provision  in  the  act  of  Congress  of  1856,  that  all  lands  re- 
maining unsold  after  ten  years  shall  revert  to  the  United  States,  if 
the  road  be  not  then  completed,  is  no  more  than  a  provision  that  the 
grant  shall  be  void  if  a  condition  subsequent  is  not  performed. 

«*  :f  *  *  m  *  * 

And  it  is  settled  Taw  that  no  one  can  take  advantage  of  the  non- 
performance of  a  condition  subsequent  annexed  to  an  estate  in  fee 
but  the  grantor  or  his  heirs,  or  the  successors  of  the  grantor,  if  the 
grant  proceed  from  an  artificial  person ;  and  if  they  do  not  see  fit  to 
assert  their  right  to  enforce  a  forfeiture  on  that  ground,  the  title  re- 
mains unimpaired  in  the  grantee.  *  *  *  And  the  same  doctrine 
obtains  when  the  grant  upon  condition  proceeds  from  the  govern- 
ment; no  individual  can  assail  the  title  it  has  conveyed  on  the 
ground  that  the  grantee  has  failed  to  perform  the  conditions  an- 
nexed." 

This  opinion  was  rendered  in  1874,  and  that  in  the  Famsworth 
case  in  1875,  Mr.  Justice  Field  being  the  organ  of  the  court  in  each 
case.  To  show  the  distinguishing  characteristics  of  the  latter  case 
from  those  of  the  instant  case,  we  will  make  the  following  pertinent 
extract,  viz : 

"The  parcels  thus  earned  were  excepted  from  forfeiture.  It  was 
certainly  competent  for  any  company  to  subject  its  property,  rights 
and  franchises  conferred  or  attempted  to  be  conferred  by  the  act 
of  May  22, 1857,  or  derived  from  any  other  source,  to  this  liability. 
Its  assent,  in  this  respect,  was  one  of  the  conditions  upon  which 
it  received  the  loan  of  the  State  credit,  provided  by  the  constitutional 
amendment.  When  the  assent  was  given,  the  relation  of  the  State 
to  the  land  and  connected  franchises  was  precisely  as  though  a  cou" 
dUion  had  been  originally  incorporated  in  the  grant.     (Italics  are  ours.) 
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''The  mortgage  or  deed  of  trust  not  having  been  executed  until 
after  the  amendment  was  accepted,  and  the  holding  of  the  lands  of 
the  company,  with  its  rights,  privileges  and  franchises,  having  been 
thus  made  dependent  upon  the  completion  of  the  road  within  the 
periods  prescribed,  the  beneficiaries  under  that  instrument  took 
whatever  security  it  offered,  in  subordination  to  the  rights  of  the 
State,  to  enforce  the  forfeiture  provided." 

In  that  case  it  is  manifest  that  a  State  constitutional  amendment 
supervened  whereby  additional  conditions  were  imposed  upon  the 
grant  than  those  which  were  originally  stipulated  in  the  granting  act 
of  Congress,  and  hence  the  difference  in  the  opinion  from  onre  in 
the  Sledge  case,  the  granting  act  of  the  State  in  1857  being  identical 
with  that  of  Congress. 

But  in  the  Sledge  case  we  found  that  the  road  ''was  not  completed 
within  the  ten  years  prescribed  by  the  act  of  Congress,  but  was  com- 
pleted and  finished  '  out  of  time,'  in  July,  1884,  when  the  Governor 
certified  to  the  Secretary  of  the  Interior  of  its  entire  construction 
between  the  termini  and  along  the  line  proposed  in  the  act  of  Con- 
gress donating  the  land  for  the  construction  of  said  road."  41 
An.  900. 

In  this  manner  the  condition  subsequent  was  fulfiUed.  The  com- 
pany certainly  had  the  right  to  construct  the  road  "out  of  time,"  as 
no  intervening  effort  to  forfeit  the  land  had  been  made  by  act  of 
Congress  or  judicial  proceedings.  97  U.  S.  291;  9  Wall.  96;  115  U. 
S.  307;   106  U.  S.  361;   103  U.  S.  430. 

When  lands  thus  granted  have  been  listed,  at  the  instance  of  the 
grantee,  and  maps  thereof  are  made  and  filed  with  the  Secretar}'  of 
the  Interior,  they  are  withdrawn  from  sale  and  entry,  and  are  not, 
thereafter,  subject  to  settlement  or  homestead  by  settlers.  Lists  of 
land  thus  certified  to  the  State  by  the  Commissioner  of  the  General 
Land  Office  convey  as  complete  titles  as  patents,  and  are  not  there- 
after susceptible  of  preemption.  U.  S.  Rev.  Stat.  2449;  Frasher  vs. 
O'Connor,  115  U.  S.  102 ;  Morrow  vs.  Fletcher,  116  U.  S.  381. 

Recognizing  this  principle,  we  said  in  Sledge's  case : 

"The  land  in  controversy  was  withdrawn  from  public  sale  and 
entry  before  the  defendant  went  on  the  same.  His  entry  thereon 
was  unlawful,  and  as  he  sets  up  no  title  other  than  his  trespass,  he 
can  not  dispute  the  apparent  title  of  the  plaintiff.  Stilse  vs.  Schull, 
41  An.  816." 


r 


SHREVEPORT,  OCTOBER,  1891*  1019 

Mower  vs.  Kemp. 


The  defendant  is  exactly  in  Sledge's  situation. 

At  most,  the  repealing  act  of  1879  had  the  effect  of  repealing  the 
grant  of  the  State  to  the  railroad  company  of  1857.  and  of  restrain-* 
ing  her  grant  from  the  government  of  the  United  States. 

That  grant  having  never  been  revoked  by  act  of  Congress  or  jndi-* 
eial  decree,  it  is  impossible  for  the  defendant  to  take  anything 
thereby,  because  the  condition  subsequent  has  been  fulfilled  by  the 
completion  of  the  road  and  the  acceptance  of  the  State  as  grantee ; 
and  the  trust  is  at  an  end,  and  the  title  of  the  company  complete(f. 
and  rendered  indefeasible.  Under  this  state  of  facts,  the  United 
States  government  could  not,  in  our  opinion,  recover  the  lands  by 
soli  or  forfeiture  from  the  company ;  and  the  defendant  could  not 
by  any  length  of  possession  acquire  a  homestead  upon  it. 

Confessedly,  the  defendant  has  no  title,  and  does  not  occupy  th^ 
position  of  a  good  faith  possessor.  True  it  is  that  our  predecessors 
have  held  frequently,  and  correctly  held,  that  actual  settlers  on  the 
publie  domain  open  to  sale  and  pr&^mpiion  can  not  be  considered  as  - 
trespassers  even  as  against  the  government.  6  An.  648;  5  An.  686<- 
Certainly  not.  But  defendant's  case  is  different.  Plaintiff  holds  a 
j  paper  title  out  of  the  government,  and  the  lands  were  previously 

I  -withdrawn  from  sale  and  homestead.     They  have  passed  into  the 

•domain  of  private  property  quoad  this  controversy  and  the  homestead 
laws  are,  at  least,  held  in  suspense.  Defendant  is  a  trespasser,  and 
not  entitled  to  the  value  of  improvements.  But  we  think  it  equita- 
ble and  right  that  he  should  be  relieved  from  the  plaintiff's  claim  for 
rents  and  damage,  considering  one  demand  as  the  just  equivalent  of 
the  other. 

The  judgment  must  be  reversed  on  the  principles  of  law  herein  as- 
signed, as  well  as  on  those  announced  in  Railroad  Company  vs. 
Sledge,  which  is  unreservedly  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered  and  adjudged  that  the  plaintiff  be  and  he  is  hereby  decreed 
the  owner  of  the  property  claimed  in  his  petition,  and  all  the  im- 
provements thereon ;  and  that  all  the  other  demands  of  the  plain- 
tiff for  rents  and  damages  be  extinguished  and  compensated  by  the 
defendant's  reconventional  demand,  and  that  the  defendant  and 
appellant  be  taxed  with  all  costs  in  both  courts. 
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No.  272. 

43  1020  J.  H.  M  Taylor  vs.  R.  D.  Ragland. 

^i 77 

"^"^  A  partner  is  not  entitled,  unless  under  some  special  agreement,  to  any  coraponsa- 
tion  forhisskill,  labor  or  services,  while  employed  In  the  partnership  business. 
He  owes  these  gratuitously  for  the  success  and  accomplishment  of  the  part- 
nership operations. 
A  managing  partner  who  employs  bis  minor  children,  with  the  consent  of  tlie 
other  partner,  is  entitled  to  compensation  for  their  services. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barksdale,  J, 


John  Young  and  J,   W,  HoVbert  for  Plaintiff  and  Appellant. 


J.  A,  Richardson  and  J.  E.  Moore  for  Defendant   and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  suit  was  instituted  to  dissolve  and  settle  a 
partnership  in  the  livery  stable  business  entered  into  between  the 
plaintiff  and  defendant.  Until  the  institution  of  this  suit  there  had 
been  no  adjustment  of  the  accounts  between  them.  The  plaintiff 
filed  an  amended  petition,  which  was  allowed  over  the  objections  of 
the  defendant.  An  injunction  had  been  issued,  restraining  the  de- 
fendant partner  from  disposing  of  the  partnership  effects.  The 
amended  petition  does  not  refer  to  the  injunction  proceeding,  and 
in  no  way  alters  or  changes  the  substance  of  the  petition  on  the 
principal  demand.     It  was  therefore  properly  aUowed. 

There  was  judgmeht  dissolving  the  partnership,  charging  plaintiff, 
out  of  his  half  of  the  partnership  property,  $546.64,  ordering  an 
equal  division  of  the  property,  cash  and  accounts,  reserving  to 
plaintiff  Taylor  his  right  to  recover  the  amount  of  such  accounts  as 
should  fall  to  him,  and  which  had  been  paid  to  Ragland,  and  not 
charged  against  said  Ragland. 

Experts  were  appointed,  who  examined  the  books  and  made  a 
report,  which  was  homologated.  All  through  the  trial  there  were 
objections  by  both  parties  to  testimony  in  relation  to  this  report. 
We  have  examined  these  objections,  and,  under  the  peculiar  condi- 
tions of  this  case,  we  do  not  think  the  District  Judge  erred  in  his 
ruling. 
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The  books  were  kept  in  g^eat  confusion.  There  was  no  cash  book^ 
and  the  entries  were  made  on  memoranda.  There  was  no  partner- 
ship account  or  individual  account  kept,  except  against  plaintiff. 
There  was  no  open  account  in  the  ledger  when  money  was  paid. 
There  was  no  contra  account  as  to  one  member  of  the  firm  against 
the  other.  The  experts  made  a  statement  as  accurate  as  could  have 
been  ascertained  from  the  books.  Their  report  was  a  substantial 
compliance  with  the  order  of  court.  But  it  was  necessary,  in  order 
to  arrive  at  a  just  settlement,  to  gb  outside  of  the  books,  and  to 
the  testimony  of  witnesses  who  had  dealings  with  this  firm.  The  re- 
port of  the  experts,  however,  show  the  exact  condition  of  the  busi- 
ness as  stated  in  them.  So  far  as  it  went  it  was  correct.  The  plain- 
tiff is  to  some  extent  responsible  for  this  condition  of  the  partner- 
ship affairs.  He  was  not  denied  access  to  the  books,  and  seems  to 
have  contented  himself  with  a  request  for  an  inspection,  and  to  have 
been  satisfied  with  defendant's  answers. 

We  agree  with  the  District  Judge  that  there  was  no  intention  on 
the  part  of  the  defendant  to  defraud  the  plaintiff.  Tliat  the  con- 
fusion and  errors  were  the  result  of  ignorance  and  gross  careless- 
ness. 

We  have  carefully  examined  the  transcript,  and  we  conclude  that 
the  judgment  appealed  from  has  done  substantial  justice  between 
the  parties,  and  we  find  only  a  small  error,  which  it  is  necessary  ta 
correct  by  amendment  of  the  same. 

Both  parties  ask  for  an  amendment  of  the  judgment.  The  plaiA- 
tiff  complains  of  the  allowance  to  the  defendant  of  the  items  for 
board  and  services  of  his  minor  sons,  and  for  the  sum  of  $500  he 
drew  from  the  partnership  funds  for  the  support  of  his  family. 

The  evidence  is  conclusive  as  to  the  work  done  by  the  sons  of  de- 
fendant for  the  partnership.  The  plaintiff  made  no  objection  to  their 
employment.  He  was  under  no  obligation  to  give  their  services  tov 
the  partnership.  All  that  could  be  demanded  was  his  own  services^ 
faithfully  and  diligently  performed  in  its  interest.  There  was  a 
great  deal  of  testimony  offered  to  show  that  Ragland,  the  defendant, 
bought  articles  of  merchandise,  for  which  he  paid  cash.  Unless  it  is 
positively  shown  that  this  was  partnership  money,  which  he  had  col- 
lected and  not  accounted  for,  there  can  be  no  reason  to  charge  him 
with  the  amount  of  money  thus  expended. 

Therefore   the   proof  that   it  costs  $500  annually  to  support  hi* 
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family  is  no  reason  why  he  should  be  charged  this  amount,  unleflB, 
as  stated,  he  owed  partnership  money  for  this  purpose,  for  which  he 
had  not  accounted  to  the  partnership. 

The  defendant  prays  for  an  amendment  of  the  judgment,  so  as  to 
allow  the  defendant  for  services  as  business  manager  of  the  partner- 
ship affairs. 

We  have  not  been  referred  to  the  articles  of  partnership  which 
stipulated  that  the  defendant  partner  was  to  be  thus  compensated. 
He  can  not  claim  remuneration  for  services  without  a  special  agree- 
ment. 

He  owes  to  the  partnership  gratuitously  his  labor,  skill  and  services 
so  far  as  they  may  be  required  for  the  success  of  the  partnership. 

The  $600  for  house  rent  was  paid  out  of  the  funds  of  the  partner- 
ship. It  is  not  shown  that  this  amount  was  charged  to  the  partner 
on  the  books  of  the  firm. 

It  is  therefore  ordered,  adjudged  and  decreed  that  zhe  judgment 
appealed  from  be  amended,  so  that  instead  of  plaintiff  being  required 
to  pay  defendant  out  of  plaintiff's  half  in  the  property  the  sun  of 
$546.69,  and  in  the  partition,  if  any  of  the  accounts  which  fall  to 
plaintiff  should  have  been  paid  to  Ragland  and  unaccounted  for  to  the 
partnership,  the  right  to  sue  Ragland,  defendant,  is  reserved  to 
plaintiff,  the  decree  shall  be  that  each  partner  shall  be  charged  with 
the  funds  or  property  he  has  received  from  the  partnership;  and  if 
in  the  division  of  the  accounts  it  shall  be  ascertained  that  any  of 
them  have  been  paid  to  and  unaccounted  for  by  Ragland,  he  shall 
be  charged  with  the  same.  If  any  amount  shall  go  into  the  hands  of 
the  plaintiff  in  said  division  which  it  was  not  ascertained  at  the  time 
of  division  were  paid  to  Ragland,  the  right  of  plaintiff  to  recover  the 
amount  from  Ragland  is  reserved. 

In  all  other  respects  the  judgment  is  affirmed;  the  defendant  to 
pay  costs  of  appeal. 


No.  293. 
Succession  of  Jambs  Hoss.    Opposition  op  Taylor  Noel. 

1.  Accounts  long  since  homologated  In  matter  of  the  settlement  of  a  succession 
concludes  all  parties  to  them,  with  respect  to  all  claims  carried  upon  tbem. 

2.  When  an  administrator  admits  that  certain  amounts  hare  been  collected  by 
him,  he  will  not  be  allowed  afterward  to  reduce  the  stated  sum,  unless  he  provei 
conclusively  that  he  has  right  to  the  deduction,  because  It  Is  Included  in  an- 
other item  of  credit  fully  explained  and  made  satisfactory  by  the  testimony. 


J 


SHREVEPORT,  OCTOBER,  1890.  1028 

Sueeession  of  Hoss.    Opposition  of  Noel. 


M.  A  jud^nutint  reiiaciretl  against  a  succession  during  the  course  of  its  settlement, 
CTcn  if  twelve  nicjiith.^  have  expired  since  it  was  rendered,  and  no  appeal  has 
been  taken,  eaa  not  be  bought  by  the  attorney  of  the  administrator  except  for 
necouTit  of  th(.^  su<-cei!ii9ion.  Although  not  technically  a  litigious  claim.  It  Is  lit- 
igious AS  aKuiniat  llienio  persons,  suflSciently,  at  any  rate,  to  preclude  the  Sittor- 
ntfy  from  purfhustn^  It  for  his  account. 

On  te{tnbur&etncnt  of  the  amount  paid  for  the  purchase  it  becomes  a  claim  set- 
tled. 

4,  Admlnitttrators  aUould  not  retain  amounts  they  have  collected  for  the  succes- 
sions thtiy  jidmrniater,  and  allow  Interest  to  accumulate  on  claims  due  by  them. 

A  PPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
^     Taylor^  J. 


Bell  i&  Randolph  for  Opponent  and  Appellee: 

A  eiaiiii  agHrtJSt  a  succession  can  not  be  rightfully  acquired  by  the  administra- 
tor t*r  hirt  rttturiH^y,  for  his  individual  benefit;  but  such  purchase  will  be  held 
to  huvt*  Ui-^eti  tuade^  fur  the  benefit  of  the  succession;  and  the  administrator  or 
h  is  utlfjmfy  wUi  be et^mpelled  to  give  up  its  advantages  on  the  reimbursement 
of  the  pur^iliiiflt:  uioutjy.  Stockton  vs.  Ford,  13  V.  S.  R.  682;  Hyams  vs.  Hern- 
don  i  M  An.  87a ;  Helf  vs.  Ives,  10  La.  509. 

Ac  uditi  in  lntrHtor  Is  personally  liable  for  all  interest  he  allows  to  accrue  on  a 
clMlm  ]ii^aln:^t  the  suceession  he  administers,  after  said  claim  has  been  allowed 
by  tli«  eourt,  nud  he  has  funds  of  the  succession  to  pay  it. 

Every  presu  nipt  Ion  must  be  adopted  against  a  litigant  who  suppresses  evl- 
dcnCM  that  wonUI  illustrate  his  case.  Omnia  presumuntur  contra  »poliaiorem.  1 
Hera.  Dlj?,  49y,  Xo.  13;  9  An.  376. 

An  admliiifitnitor's  auppresslon  In  his  account  of  moneys  received  by  him 
must  be  Hmructerlzed  as  a  spoliation.    9  An.  394. 


Wise  *£■  Hemdon  for  the  Administrator,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  controversy  involves  the  settlement  of  the  suc- 
cession of  James  Hoss,  and  the  liquidation  and  termination  of  the 
affairs  of  the  commercial  firm  of  Hoss  &  Noel. 

Hose  died  in  1873 ;  Noel,  the  surviving  partner  of  the  firm,  ad- 
ministered its  affairs  as  liquidator  about  one  year. 

In  Januarj',  1875,  he  surrendered  the  liquidation  to  Jacob  Hoss, 
administrator  of  the  succession  of  James  Hoss. 

The  partnership  interest  of  the  deceased  was  two-thirds,  and  that 
of  the  sQTviying  partner  Noel,  one -third.  During  the  time  that  he 
was  in  possession  Noel  sold  goods,  made  collections  and  some  pay- 
ments. 
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The  entire  assets  of  the  firm  of  which  he  had  the  control  amoanted 
to  143,309.85,  appraised  value.  There  were  a  number  of  uncollected 
notes  and  accounts. 

With  the  consent  of  the  surviving  partner  and  that  of  the  admin-  | 
istrator  they  were  placed  in  the  hands  of  an  attorney  for  collection, 
except  those  retained  by  the  acting  liquidator.  Although  the  attor- 
ney was  active  and  vigilant  in  his  endeavors  to  collect,  part  of  the 
claims  were  uncollected.  Of  those  collected  and  handed  to  the 
administrator,  the  accounts  were  not  afterward  rendered  to  the  sat- 
isfaction of  the  surviving  partner. 

On  the  17th  day  of  February,  1877,  Hoss,  administrator,  filed  his 
first  account  of  the  administration,  which  was  homologated. 

On  the  14th  of  June,  1878,  an  administrator's  account  was  filed  by 
him,  which  was  also  opposed  by  the  opponent  in  the  present  litiga- 
tion. The  District  Court  dismissed  the  opposition ;  on  appeal  to 
this  court  the  judgment  of  dismissal  of  the  opposition  and  homolo- 
gating the  account  was  affirmed.     Sue.  of  Hoss,  33  An.  1257. 

All  items  in  these  accounts  are  now  settled,  and  have  the  effect 
and  force  of  res  adjudicata  as  to  all  persons  made  parties  thereto. 

The  only  questions  at  this  time  arising  which  have  any  direct  re- 
lation to  these  accounts  are  as  to  whether  counsel's  fee  charged  to 
the  partnership,  also  the  commission  of  the  administrator,  should  be 
rejected  or  reduced. 

In  his  (NoePs)  opposition  to  the  account  filed  in  1878,  and  duly 
homologated,  these  charges  were  objected  to. 

In  the  account  opposed — i,  e.,  accounts  of  1878 — they  are  carried 
as  having  been  paid. 

It  is  no  longer  possible  to  question  their  correctness  or  truthful- 
ness of  the  piayment.  This  ends  all  controversy  about  these  two 
items  of  indebtedness  as  charged. 

The  next  contention  connected  with  these  homologated  accounts 
relates  to  the  interest  which  the  claim  in  the  name  of  Jacob  Hoss, 
against  the  partnership,  should  bear. 

The  opponent  contends  it  should  be  5  per  cent,  per  annum. 

The  administrator  allows  interest  at  8  per  cent  on  this  claim. 

On  the  tableau  of  debts  filed  in  1877  we  find  the  following: 

**  Balance  of  account  due  Jacob  Hoss  by  Hoss  &  Noel  is  shown  by 
books  of  said  firm,  $1071.78,  with  interest  from  Jan.  1,  1874." 

The  rate  of  interest  is  not  stated. 
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We  have  read  carefully  the  note  of  evidence  taken  at  the  time  this 
account  was  homologated,  and  have  not  found  any  statement  of  in- 
terest on  this  claim. 

If  the  administrator  relies  upon  entries  in  the  partnership  book. 

We  have  failed,  after  examination,  to  find  any  entry  made  which 
can  bind  the  partnership  to  pay  more  than  6  per  cent.  No  promise 
to  pay  eight  per  cent,  is  proven. 

The  interest  is  therefore  correctly  fixed  in  the  judgment  appealed 
from— ^at  5  per  cent. 

The  assets  of  Hoss  and  Noel  (except  those  administered  and  dis- 
tributed by  Noel  as  acting  liquidator),  together  with  the  individ- 
ual property  of  the  deceased  partner,  were  under  the  gestion  of  the 
administrator. 

There  ^vill  not  be  any  necessity  of  determining  all  the  questions 
arising  daring  an  administration  which  remained  unsettled  and  in 
litigation  considerable  of  the  time  during  fifteen  long  years — oppo- 
sitional judgments  of  homologation,  agreements  of  counsels  have 
lessened  the  work  necessary  to  determine  the  final  issues. 

The  administrator  appeals  from  the  judgment  of  homologation  of 
his  final  accounts  and  supplement  thereto,  both  of  which  Noel,  the 
surviving  partner,  opposes. 

To  retain  the  order  in  which  the  objections  in  the  oppositions  are 
presented,  we  make  mention  that  the  first  item  on  the  debit  side  of 
the  account  is  increased  to  the  amount  alleged  as  correct  in  the  op- 
position and  conforms  to  the  prayer  of  the  opposition. 

In  the  proposition  numbered  2,  the  opponent  alleges  that  cer- 
tain claims  due  the  firm  were  collected  by  the  administrator,  but 
that  he  has  failed  to  account  for  them. 

That  on  the  trial  of  the  opposition  to  the  first  final  account  it  was 
admittted  that  these  claims  had  been  collected. 

That  they  aggregate  the  sum  of  $2754.61,  as  follows: 

Amount  CoUectod  of 

feUfccHSion  of  Thompson 

'*  IJurnH 

(iatlln 

**  McAlister      

(isirlifk  

'*  niekinnn.  

Sfott 

**  Poole. 

Miller.   

**  Cauthon   

i'uni.' judjiTinent 

Aftrned  interest 


$i7r, 

(K) 

578 

00 

i;ri 

07 

500  00 

93 

42 

70 

70 

'2(\ 

Ml 

m\ 

10 

40  W 

m 

(HI 

12<« 

IW 

UK)  00 

Total   •      $2,754  61 

65 
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It  is  virtually  admitted  that  the  amount  of  $129.90  is  included  in 
an  item  on  the  debit  side  of  the  column ;  leaving  a  balance  claimed 
to  have  been  admitted  and  which  it  is  contended  should  be  accounted 
for  of  $2624.71.  Of  this  amount  $1215  and  $1076  were  accounted  for 
afterward,  leaving  $333.71  to  be  added  in  the  court  a  qua^a  decree. 

Proposition  third  of  the  opposition  is  directed  against  the  claim  of 
Phelps  &  Co.  as  carried  on  the  account.  It  is  no  longer  owned  by 
that  firm. 

The  claim  had  been  acknowledged  by  the  administrator.  There  was 
no  question  about  its  validity.  They  were  opponents',  seeking  to  bring 
about  the  settlement  of  the  succession,  and  their  rights  as  creditors 
were  not  questioned.  In  1881  they  chose  to  sell  their  claim  to  one 
of  the  attorneys  of  the  estate  for  an  amount  less  than  its  face  valae. 

Some  time  after,  the  administrator  personally  became  the  owner 
of  one -half  of  the  claim.  It  was  transferred  to  him  by  his  attorney. 
It  is  contended  that  the  purchase  enured  to  the  benefit  of  the  suc- 
cession. It  is  conceded  by  the  administrator  that  the  opposition  is 
well  founded  in  respect  to  his  half  interest  in  the  judgment  of 
Phelps  &  Co. 

Respecting  the  attorney's  half,  it  is  argued  that  a  judgment  is  not 
a  litigious  right  after  the  time  within  which  to  appeal  has  elapsed; 
that  an  attorney  at  law  may  buy  a  judgment. 

The  business  relations  between  the  attorney  and  the  administrator 
are  so  intimate  and  disinterested — advice  of  the  former  so  essential, 
that  it  is  difficult  to  reach  the  conclusion  that  a  law  prohibiting 
the  administrator  from  purchasing  claims  against  the  succession 
he  administers  should  not  apply  to  his  attorney. 

Their  confidential  relations  should  preclude  the  attorney  from  be- 
coming the  owner  of  clainjs  which  may  conflict  with  those  of  other 
creditors  or  of  the  heirs  of  the  succession.  In  the  case  at  bar  this 
contingency  did  not  arise,  nor  has  the  estate  been  made  to  incur  any 
loss  by  the  purchaHe;  on  the  contrary,  as  the  litigation  terminates 
the  interested  parties  are  largely  benefited.  A  judgment  has  been 
settled  at  a  considerable  reduction  with  funds  not  of  the  succession 
at  the  time,  and  the  estate  relieved  from  the  payment  of  a  goodly 
portion  of  a  large  debt. 

The  case  of  Stockton  vs.  Ford,  13  U.  S.  Reports  682,  in  which  the 
rule  is  laid  down  that  if  an  attorney  in  the  absence  and  without  the 
consent  of  his  client  makes  such  a'purchase,  a  court  of  equity  will 
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fasten  npoa  the  purchase  a  trust,  without  any  inquiry  into  the 
motivefi  or  intentions  of  the  attorney  in  making  the  purchase,  and 
compel  him  to  give  up  its  benefits  and  advantages  in  the  reimburse- 
ment of  the  parchase  money,  is  quoted  as  decisive  upon  the  subject. 
We  are  impressed  with  the  force  of  the  reasoning  and  the  necessity 
of  the  rule.  While  in  this  case  there  was  no  advantage  taken  and 
aone  sought,  yet  essential  provisions  in  matters  of  estates  generally 
can  not  be  dispensed  with  on  the  ground  that  the  particular  act  in 
qaeetioo  has  proven  beneficial  to  the  succession. 

Properly,  on  payment  of  the  purchase  price  the  purchased  judg- 
ment was  carried  for  the  benefit  of  the  estate  by  the  judgment  ap- 
pealed from,  and  the  payments  made  by  the  administrator  on  this 
judgment  since  its  purchase  were  correctly  disallowed ;  also  is  correct 
the  judgment  appealed  from,  in  so  far  as  relates  to  the  Curry  claim, 
for  the  saiiie  reasons. 

After  f hese  deductions,  the  differences  between  the  administrator 
and  the  opponent  are  not  very  great. 

The  administrator's  counsel  in  his  brief  states:  **  If  we  are  not 
correct,  1 1403, 89  must  be  added  to  $2074.50,  making  the  sum  of 
13478.39  due  by  the  administrator  subject  to  deduction." 

While  the  opponent  contends  that  $3812.10  is  the  balance. 

By  adding  the  amount  of  $333.71,  before  mentioned  (the  correct- 
ness of  which  the  administrator  denies) ,  to  the  amount  admitted, 
vis,  $3478.89,  the  balance  of  each  is  similar,  viz,  $3812.10. 

There  are  debts  due  which  must  be  paid  before  a  division  of  a 
remainder  can^be  made  between  the  parties. 

One  of  thene  debts  is  a  note  due  to  Mayer  Brothers,  amounting  to 
11322.60,  with  8  per  cent  interest  from  September  20,  1873;  the 
other  to  the  administrator,  of  $1071.78,  bearing  interest  at  5  per 
cent,  from  January  1,  1874. 

Two  payments  have  been  made  on  the  Mayer  &  Co.'s  note, 
aggre^gating  $093.62,  and  $510.92  on  the  Hoss  claim. 

It  is  proven  that  $500  of  this  amount  was  paid  March,  1881,  and 
we  will  assume  that  the  remainder  was  paid  about  the  same  time, 
the  time  of  payment  not  being  proven. 

Tlie  interest  on  this  claim  from  September  25,  1873,  to  May  26, 
1877,  amounts  to  $387.98.  On  the  Hoss  claim,  from  January  1,  1874, 
to  the  same  date,  it  amounts  to  $182.32,  making  the  total  of  both 
claima  at  that  time,  $2964.74. 
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The  account  on  which  these  elaiinfl  were  carried  was  homologated 
on  the  26th  Ma}',  1877. 

In  the  judgment  appealed  from,  interest  was  calculated  to  the  last 
mentioned  date,  and  as  jnst  stated  on  the  ground  that  the  adminis- 
trator had  fimds  in  hand  sufficient  to  pa\  at  that  time. 

It  is  true  that  the  administrator  had  $6621.22  at  the  time  that  his 
account  was  homologated.  May  26, 1877. 

On  June  14,  1878,  when  his  second  account  was  filed,  payments 
made  had  reduced  the  amount  to  $2203.97,  to  the  credit  of  the 
succession. 

It  is  urged  that  the  administrator  paid  the  fee  of  attorneys  and 
retained  his  own  commission,  claims  not  bearing  interest,  and  al- 
lowed thoEe  bearing  interest  to  continue  unpaid. 

The  claims  had  all  been  homologated  and  made  a  judgment  of  the 
court. 

The  objections  would  prevail  if  the  account  had  not  been  homolo' 
gated.  More  than  ten  years  ago  these  claims  were  ordered  to  be 
paid.  They  are  protected  by  the  plea  of  res  adjudicata.  Their  cor- 
rectness or  incorrectness  are  beyond  our  control. 

Ordinarily  the  interest -bearing  claims  should  be  the  first  dis- 
charged, but  it  may  be,  at  times,  to  the  interest  of  a  succession  that 
non- interest  bearing  claims  be  paid  before  any  other. 

As  it  Is  evident  that  the  administrator  had  not  collected  all  the 
amounts  due  the  estate  on  the  26th  May,  1877,  we  will  fix  the  date 
from  which  the  interest  shall  be  calculated  from  the  1st  of  Jannart, 
1883.  after  which  it  does  not  appear  that  he  has  made  any  coUections. 

There  can  be  no  good  reason  given  for  the  postponement  of  pay- 
ment after  that  time. 

This  date  makes  it  absolutely  certain  that  be  had  an  amount  to 
pay,  and  that  there  was  not  the  least  reason  for  further  delay .  The 
pending  suits  about  that  time  and  the  sales  of  property  urged  by  the 
administrator  as  the  causes  of  delay  are  no  longer  causes  for  delay 
after  the  first  of  January,  1883. 

In  1881  the  sum  of  $3000  was  applied  to  the  purchase  of  a  judg- 
ment against  the  estate,  amounti:ig  to  $15,000;  although  the  funds 
used  to  effect  the  purchase  belonged  to  the  attomej^  and  the  admin- 
istrator, their  use  as  made  has  some  little  connection  in  fixing  the 
date  of  interest. 
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We  pass  without  comment  the  plea  of  prescription  deeided  in  the 
elaborate  opinion  of  the  learned  judge  of  the  District  Court. 

Counsel  for  the  administrator  has  not  argued  that  plea  in  his  brief. 

We  presume  it  is  abandoned ;  if  not,  the  plea  not  being  considered 
good  by  us,  it  is  overruled. 

The  administrator  from  time  to  time  has  rendered  accounts  of  his 
gestion  which  has  been  a  continuing  acknowledgment  of  his  obliga- 
tion to  account  and  of  the  rights  of  the  partner  in  the  resulting  res- 
iduum. 

In  matter  of  the  responsibility  of  the  acting  liquidator,  it  is  shown 
that  in  the  inventory  the  assets  of  the  firm,  in  notes  and  accounts, 
were  $33,058.65. 

They  were  appraised  $27,955.67. 

These  were  received  by  the  acting  liquidator. 

His  books  and  vouchers  were  deposited  in  the  ofllce  of  Wise  & 
Herndon,  attorneys,  and  were  destroyed  at  the  time  that  their  office 
was  destroyed  by  fire. 

Noel  accounts  for  all  the  merchandise  he  sold. 

It  exceeds  the  appraised  value  of  the  inventory  $5268,95. 

This  includes  the  profits  made  on  the  goods  sold  under  his  ges- 
tion as  acting  liquidator. 

With  reference  to  the  notes  and  accounts  he  received,  he  accounts 
for  their  appraised  value. 

The  administrator  seeks  to  hold  him  responsible  for  their  face 
value,  a  difference  of.  $5102.98. 

We  only  have  the  totals.  No  part  of  the  evidence  diBflosea  what 
notes  and  accounts  were  delivered  to  him,  and  what  part  was  col- 
lected. 

We  only  have  his  evidence  on  the  subject. 

His  statement  as  to  the  correctness  of  his  account  is  not  impeached. 

We  therefore  cojiclude  that  the  amount  of  $27,955.67  he  adraita  to 
have  collected  is  the  amount  he  has  collected. 

We  have  followed  the  development  of  this  prolonged  litigation 
from  its  incipiency  to  the  present  time,  and  find  that  the  District 
Judge  under  whose  immediate  presence  acts  of  administration  were 
performed,  by  whom  orders  were  given  and  judgment  signed,  has 
done  substantial  justice  between  the  parties. 

We  amend  his  judgment  on  the  two  claims  outstanding. 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  adminis- 
trator pay  on  the  balance  of  account  stated  in  the  homologtted 
tableau  of  debts  as  due  Jacob  Hoaa  by  the  firm  of  Hosa  &  Koel  the 
principal  of  said  debt,  $1071.78,  and  legal  interest  thereon  from  the 
1st  of  January,  1874,  to  Januarj^  1^  1883,  less  a  credit  thereon  of 
$510.92  paid  January,  1884,  and  that  he  pay  the  claim  stated  in  mi 
tableau  as  a  note  for  $1322.60  due  Mayer  Broa.  by  said  firm  of  Hoss4 
Noel,  the  full  principal  of  said  note,  with  8  per  cent,  per  antiam  in- 
terest from  September  26 »  1873,  till  paid,  leas  a  credit  thereon  fijr 
the  sum  of  $673.62  paid  March  1,  1881;  but  that  said  administraior 
shall  take  no  credit  in  hin  account  for  any  part  of  che  iuterest  in 
said  note  accruing  from  and  after  the  lat  day  of  January,  18S3. 

In  every  other  respect  (except  as  amended  by  the  above  deeret^J 
the  judgment  appealed  from  is  afflrnied^  at  appellee's  costa. 
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IN 
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JUDGES  OF  THE  COURT: 

i  \  ox .  E  LI  \\  A  R  D  B  E  R  iM  LT  D  E  Z ,  Chiff  Jtt  ni/c, 

s.  chault:s  e.  fennku,     \ 
s,  i.rss  n.  WATKixs,  ( 

N,  SAMLtEI.  1>.  McENEKV,      / 
S,  JOWHfll  A.    RREAUX.  J 


tsiitiftiii'  jHJitKes. 


No.   10,613. 
BjVNK  of  CoSSheruk  of  St.  LoL'ia  vs,  Albert  Mayer. 

A  jui]^tiier»e  rendci-ed  in  anotber  State  agiilnst  ptkriiofi  who  aro  not  thcrttby  l^x- 
pri'«9ly  ecni<leiuij['(l  to  jmy  Jointly  and  severally,  will  not  Im  cauMdvifiX  in  Irfiiu- 
laiiuift  asi  ft  noUilary  judgniBnt,  in  the  absence  of  prfn>f  tliat  in  Umt  State  snch 
Jud^metit  thuA  rt*nderfd  would  be  viewed  and  treated  iis  a  jurrt^raf  judj^meut 
agiiinsit  each  dt-'Radant  tor  the  entire  dvbt* 

rartnt'rS;,  bccausii  such,  nrc  not  necessarily  liable  severally,  TlnmKh  cniiiiiiiTeiiiL 
piirtn<?rs  be,  ordinary  ptirtners  are  not  1^0  liable.  S<didnritj  is  not  to  be  jirc* 
coined. 

Thi?  admitted  riifhts  of  an  inteivenor  should  Ue  roeoj^HiijeiL 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Fergus  Kernan  for  Plaintiff  and  for  Intervenor,  Appellants. 


Henry  P.  Dart  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  suit  is  to  recover  from  the 
defendant  $10,013.50,  with  10  per  cent,  interest  from  October  2, 
1888,  less  credits  amounting  to  $1006.04. 

The  action  rests  on  a  judgment  obtained  by  the  plaintiff  against 
Abe  Katz  and  Albert  Mayer,  for  the  sum  claimed,  before  a  compe- 
tent court  in  St.  Louis,  Mo. 

It  is  charged  that  the  debt  was  a  joint  and  several  debt,  that  the 
judgment  propounded  upon,  thus  recognized  it,  and  that  the  defend- 
ants were  accordingly  condemned  to  pay  it. 

A  third  party,  alleging  an  interest  in  the  demand,  intervened, 
joining  the  plaintiff. 

Under  certain  averments  the  plaintiff  obtained  an  attachment 
against  the  defendant. 

The  defence  is  non-liability  beyond  half  of  the  claim ;  that  as  the 
intervenor  has  an  interest,  the  defendant  has  a  right  to  plead  against 
him,  etc. ;  but  the  answer  concludes  with  no  prayer  ag^nst  the  in- 
tervenor. 

From  a  judgment  decreeing  the  bank  entitled  to  recover  one-half 
only,  rejecting  the  intervention  and  dissolving  the  attachment,  the 
bank  and  the  intervenor  appeal,  appellee  asking  no  amendment. 

The  proceedings  in  which  the  judgment  sued  on  was  rendered  by 
the  St.  Louis  court  are  in  evidence. 

The  petition  declared  against  the  defendants,  as  the  drawers  of  a 
note  for  $10,000,  bearing  interest,  and  concluded  by  praying  for  judg- 
ment against  the  defendants  for  that  sum  and  interest*. 

The  note  is  in  the  following  words  and  figures : 


J 


r 
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*^St.  Louis,  June  2,  1888. 

**  Four  months  after  date,  for  value  received,  we  promise  to  pay 
to  the  order  of  ourselves  $10,000,  payable  at  the  Bank  of  Commerce, 
St,  Louis,  with  interest  from  maturity  at  the  rate  of  10  per  cent,  per 
annum. 

(Signed)  '*  KATZ  &  MAYER, 

(Endorsed)  ''  KATZ  &  MAYER." 

Defendants,  although  duly  summoned  and  called  to  come,  making 
default,  it  was  ordered  that  the  petition  herein  be  taken  against  them 
as  confessed,  and  thereupon  the  court  found  that  the  defendants  are 
indebted  to  the  plaintiff  in  the  sum  of  $10,013.50  on  account  of  the 
matrument  of  writing  upon  which  the  action  is  founded.  Thereupon 
it  was  considered  that  the  plaintiff  recover  of  the  defendants  the 
debt  aforesaid,  art  found,  with  interest  at  the  rate  of  10  per  cent,  per 
annum  until  paid ^  and  also  its  costs,  etc. 

On  execution,  $1006.04  were  realized  and  credited  on  the  judg- 
ment. 

There  is  nothing  to  show  on  the  face  of  the  judgment  that  the 
defendants  in  tht  case  were  condemned  jointly  and  severally  to  pay 
the  amount  claimed ,  and  a  reference  to  the  petition  does  not  estab- 
lish that  they  were  asked  to  be  condemned  thus  to  pay. 

The  notes  apparently  are  a  joint  obligation.  The  judgment  does 
not  say  that  the  defendants  in  the  case  are  commercial  partners, 
liable  each  one  for  the  entirety  of  the  debt.  The  signature  is  that 
of  a  firm,  but  it  may  be  that  such  firm  is  one,  the  partners  of  which 
are  ordinary  partners,  not  bound  severally,  but  jointly  only.  R.  C. 
C.  2872.     Solidarity  is  never  presumed. 

We  have  been  referred  to  no  authority  from  Missouri  to  show  that 
such  a  judgment  would  be  there  construed  as  a  joint  and  several 
judgment  against  the  defendants. 

Under  our  system  it  surely  does  not  amount  to  a  judgment  in 
solido^  and  can  be  enforced  only  as  a  joint  judgment,  by  which  the 
defendant  now  sued  can  be  subjected  to  payment  of  half  only  of  it. 

The  interest  of  the  intervenor  is  recognized  by  the  answer  and 
eatablished  by  the  admission  of  the  bank  to  the  extent  of  the  $6000 
claimed  with  interest.     Judgment  should  go  accordingly. 

It  would  serve  no  useful  purpose  to  determine  at  the  present  stage 
whether  the  attachment  was  or  not  legally  issued.     No  seizure  was 
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made  under  it.     By  execution  under  the  judgment  herein  any  prop- 
erty of  the  defendant  in  this  State  can  be  subjected. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  amended  by  recognizing  the  rights  claimed  by  the  inter- 
venor,  Irwin,  and  that  thus  amended  it  be  affirmed,  at  the  cost  of 
appellees  in  both  courts. 


-5-1OM  No.  10,593. 

uo   197 
-  .  J.  D.  Peet  &  Co.  vs.  Adolph  Meyer. 

42       1034 

122  673  1.  An  agrrouient  between  three  parties  that  they  will  join  in  a  pool  withafourth 
party  then  absent,  to  purehasse  10,000  bales  of  future  eottons,  if  soch  fourth 
party  shall  ajfree  thereto,  operates  a  mere  proposition  to  said  party,  which  any 
one  of  the  pn>po!«ers  may  withdraw,  either  before  acceptance  or  immediaicJy 
after  reeeivinjr  notice  of  acceptance. 

'2.  Kven  if  one  of  the  pi"oposers  be  authorized  to  conclude  the  agreement  on  ac- 
ceptance by  the  party  to  whom  the  proposition  is  made,  yet  such  an  agreemeni 
has  no  executory  force  by  reason  of  the  entire  indeterminatencasof  theobjcrt. 

A.  All  the  prt>po>ers  an*  entitled  to  notice  of  the  completion  of  the  aiTTP^nieDt, 
and  to  a  voice  in  settling  and  ascertaining  the  details  of  the  purchase,  such  as 
the  months  which  are  to  be  bon^ht,  the  prices  to  be  paid,  the  broker  to  l)e 
selectetl.  the  party  to  be  selected  as  bead  of  the  pool  authorized  to  receive 
notices,  and  to  direct  the  operation,  etc. 

4.  When  one  of  the  proposers  has  had  no  notice  that  the  proposition  had  ever  been 
iiccepted  or  that  the  futures  have  been  bought  until  a  month  afterward,  when 
tlie  transacti<m  has  been  closed  out  at  a  heavy  loss,  and  when  the  other  parties 
have  settled  all  the  details  and  made  the  purchase  without  notice  to  or  consult- 
ation with  him,  he  can  not  be  hel^l  bound  by  such  loss. 


\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Afonro^,  J. 


A 


Harry  H.  Hall  for  Plaintiffs  and   Appellants: 

•MJood  faith  in  a  contract  is  always  presumed;  and  the  court  will  believe  that 

thf  partic-i  understo<Ki  each  other."    13  La.  2^4.  Xal  vs.  Taylor. 

AiMrmative  te^timony  will  prevail  over  that  which  is  negative.     Story  vi^.  In?' 

1  o..  :CAn.  iVi. 

r.  r.  'J»f21    •-*«'l«'>  :  '*  Conditional  obligations  are  such  as  are  made  to  depend  on  an 

uncertain  ev«>nt.    If  the  obligation  is  not  to  take  effect  until  the  condition  hap 

p«-n.  it  I*,  a  MiT'pen'iive  condition."    T.  X.  ll»»i*. 

r.  V.  ■-''•-s   ■-•«  .».5      -The  contract  of  which  the  condition   forms  ap«rti*.li*<^ 

all  «>iht'rs,  ctMiipli'te  by  the  assent  of   the  parties;  the  i.bUgi»f  has  a  rightof 

\\  hi<li  the  obli'jor  can  nt>t  deprive  him;  it>  exercist-  is  only  suspcnde<l,  orniay 

Jm"  drfcatnl.  arior  Inu'  t«»  the  natiir«^  of  the  condition." 


J 


I 
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C.  0.  aoae  tarwB ) :  ''.when  an  obligation  has  been  contracted  on  condition  that 
An  fivent  sba)]  happen  within  a  limited  time,  the  condition  is  considered  as 
brok*ni  wht  n  tlsi  time  has  expired  without  the  event  having  taken  place.  If 
tht't<H>t' 110  t Sill tMlxed  the  condition  may  always  be  performed,  and  it  is  not 
coni«klc^red  us  Ikroken  until  It  becomes  certain  that  the  event  may  not  happen." 

VldeC.  X.HIiJ. 

• 

C.  C.  2041  CUM) :  *^The  condition  being  complied  with,  has  a  retrospective  effect  to 
tUu  day  that  the  tngagement  was  contracted."  V.C.N.  1179;  V.  33  An.  463;  38 
An.  :^.^. 

C.  C,  204,^  (2038)  "The  obligation  contracted  on  a  suspensive  condition  is 
that  whlth  d*^pends  either  on  a  future  and  uncertain  event,  or  on  an  event 
which  has  ar'.iiiUly  taken  place,  without  its  being  yet  known  to  the  parties." 
Id  the  Jijruu^r  ciise  the  obligation  can  not  be  executed  till  after  the  event;  in 
the  liittcrTthf*  obligation  has  its  effect  from  the  day  in  which  it  was  contracted, 
bul  it  can  not  hf  enforced  until  the  event  be  known."  V.  C.  N.  1180. 
lo  tho  fnstiint  case  the  execution  of  the  authorization  followed  immediately 
aponthfj  ^iviuK  <>f  it,  but  so  fixed  are  the  rights  of  the  parties,  by  law,  that 
nothViijLT  Bhort  uf  a  putting  i«  mora  could  have  terminated  the  authority  until 
so  acted  upon/' 

"  Until  the  dinsultition  of  a  resolutory  condition  is  demanded  judicially,  for 
non-perfortiiatit'C,  the  obligor  has  the  right  to  comply  with  his  part  of  the  con- 
Iriic  t/ '    G  iiy  dun  vs.  Ra  i  Iroad ,  39  An .  269. 

"  Where  no  time  is  fixed  in  the  contract  for  the  i)erforniance  of  the  condition, 
and  the  pxirty  hum  not  been  put  in  default,  it  may  still  be  performed."  Hall  vs. 
liOTVtuL,  H  Au.  2T*. 

Xor  Wrts  any  express  notification  of  the  acceptance  of  the  order  necessary. 
"A  pollicitation,  by  the  acceptance  of  the  party  to  whom  it  is  made,  ripens 
Into  a  perfect  eoutract.  If  A  proposes  to  B  to  take  charge  of  his  plantation,  as 
overseer,  il,  b\  laking  charge  of  it,  evidences  his  assent  to  the  terms."  Seal 
^!S,  Krwln^  2  X.  f?.  -'45. 

A  mere  promise  to  sell  when  certain  conditions  are  complied  with,  creates  an 
obHnvatkin  which  may  be  enforced  by  an  action  to  conjpel  specific  performance, 
or  for  the  r*'Cfivery  of  damages.  Knox  vs.  Tayne,  13  An.  361. 
"  SuIvauC  VjirtkUi  1881,  Tobligation  contractce  sous  un  condition  suspensive  est 
avllv  qiil  dtipeiul  ou  d'un  evunement  futur  et  incertain,  on  'dun  evcnenient 
aotindlrnicnt  arrive,  mais  encore  inconnu  des  parties.  »  ♦  *  ♦ 

Dan»  iu  x^reinitr  cas  aussi  elle  a  son  effet  du  jour  ou  elle  a  etc  contractee, 
puisii"*^*  1"  ^'*Ji^'^'''^"  *^'^^°^P^*^  ^  "^  effet  r^troactif  au  jour  ou  Tengagement 
A  cU  roTiiit.-  ^^Ait,  1179);  seuleraent  I'obligation  est  en  swtpeus  jusqu'a  ce 
<iut*  1'cvdnetnt^nt  soit  arrive.  ♦        ♦         *        ♦  Dans  I'obligation  con- 

Irskvtiie  Jjon*  aiic  londitionsuspenduect  tant  que  la  condition  n'est  point  encore 
UPcoiiipH  il  ny  li  point  encore  de  droit  de  crcance  acquis  pointde  droit  dejjro- 
pridtc  tranBuiis  il  n'y  a  <in'une  simple  esperance,  tantnm  spes  debilum  hi.  i^cc- 
tlon  a  In»tJt..d(.  verbo.  olig.  Mais  un  eseprancc  qui  ne  pent  etre  detrulte  que 
d'nti  cominun  an  ord.  Kt  aprcs  raccomplissement  de  la  condition,  les  parties 
.9ont  n  Itpsiini  I'line  de  I'autre  commesi  le  contratavaitctc  fait  purement  et  sini- 
plement/'    Iiumiiton  11,  N'o.  272. 

And  UieujpbilH!/j  this  right  our  Louisiana  Code  1ms  Article  2028  (2023),  which 
'floes  mil  exiPt  fn  the  Code  Napoleon. 


I 


^ 
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T.  J.  Semmes  <fc  Legendre  for  Defendant  and  Appellee : 

1.  This  case,  in  tho  main,  turns  on  a  (jiiestion  of  fact:  Did  (Jen.  Meyer  becoiiK' a 
luciuber  of  a  pool  to  purchase  llo,oo<)  bales  of  cotton  futures  to  bull  the  mar- 
ket? 
.  In  the  interpretation  of  a  contract  it  is  the  common  intent— that  is  to  siiy,  il>e 
intention  of  all— that  Is  to  be  sought  for;  for  if  there  is  a  difference  in  ili is 
intent  there  is  no  common  consent,  and  consequently  no  contract.  C.  C,  Att 
1945. 

3.  The  alleged  pool  or  combination  is  Toid  as  a3faiu.'«t  public  policy.     14  An.  Ifi^ 

4.  The  court  will  notice  the  illegality  without  plea  if  it  appear  in  the  evidrni-e 
7  Wall.  558. 


The  opinion  of  the  court  waa  delivered  by 

Fennbr,  J.  The  plaintiffs,  who  are  brokers,  sue  the  defendant  for 
$8181.91  as  his  share  of  a  loss  on  6200  bales  of  future  cotton,  which 
they  allege  were  purchased  by  them  for  the  joint  account  of  Adolph 
Meyer,  Carpenter  &  Dicks,  Kaufman  &  Runge  and  T.  L.  Airey. 
They  aver  that  the  order  was  given  to  them  by  J .  N.  Carpenter,  who 
informed  them  that  he  was  authorized  by  said  partners  to  give  the 
same ;  and  they  further  allege  that  he  was  thereunto  duly  author- 
ized by  the  defendant,  Meyer.  All  the  parties  admit  Carpenter's 
authority  to  bind  them  except  Meyer,  who  denies  that  he  ever 
authorized  such  purchase  for  his  account. 

Of  course  plaintiffs  carry  the  burden  of  clearly  proving  that  Meyer 
authorized  or  ratified  the  purchase ;  and  without  full  and  satisfactorv' 
proof  on  this  subject  they  can  not  recover. 

We  have  weighed  the  evidence  with  care  and  with  due  considera- 
tion for  the  high  character  of  the  witnesses,  all  of  whom  muBt  be 
treated  as  intending  to  tell  the  truth,  in  absence  of  irreconeflable 
inconsistency  between  their  statements. 

We  find  the  following  to  be  the  pertinent  facts : 

1.  It  must  be  taken  as  established  by  the  clear  preponderance  of 
the  testimony  that  it  was  agreed  between  Airey,  Fraussen  (repre- 
senting Kaufman  &  Runge)  and  Meyer  that  they  would  go  into  a 
pool  to  buy  10,000  bales  of  future  cotton,  each  of  them  taking  2^ 
bales,  provided  Carpenter  would  go  in  with  them,  taking  the  other 
2500  bales.  Meyer  denies  that  he  entered  into  such  agreement;  but 
the  affirmative  testimony  of  Airey  and  Fraussen  must  overbear  his 
negation,  which  may  well  result  from  a  deficiency  of  recollection, 
the   more   natural  as  his  ignorance  of  further  proceedings  in  the 
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transaction  removed  all  motive  for  impressing  the  conversation  on 
hie  memory. 

2.  Carpenter  was  not  present  when  this  agreement  was  made ; 
but  Airey  saw  him  shortly  afterward  ont  of  the  presence  of  Meyer, 
and  told  hira  of  the  agreement  between  himself,  Fraussen  and  Meyer, 
and  asked  him  to  go  in  with  them.  Carpenter  consented,  and,  with 
Airey* s  approval,  immediately  gave  the  order  to  Peet  &  Co.  to  buy 
the  futures  for  the  account  of  the  four  parties,  naming  them. 

3.  Peet  &  Co,  filled  the  order  to  the  extent  of  6200  bales,  enter- 
iDg  the  traiuBaetion  in  the  name  of  J.  D.  Carpenter  &  Co.  as  head  of 
the  poo^  (as  such  combinations  are  termed) ,  but  with  a  memorandum 
of  the  parties  composing  the  pool,  in  which,  however,  the  name  of 
Victor  Meyer  was  erroneously  entered  instead  of  that  of  Adolph 
Meyer. 

4.  The  rules  of  the  Cotton  Exchange  require  that  notice  in  writing 
shall  be  given  by  the  broker  making  such  transactions  to  the  party 
for  whom  he  acts,  during  the  day  on  which  the  purchase  or  sale  is 
made.  Peet  &  Co.  gave  this  notice  to  Carpenter  only  as  head  of  the 
pool.  The  evidence  is  conflicting  as  to  whether,  under  the  custom 
of  the  Exchange,  such  notice  is  sufficient,  or  whether  notice  is  re- 
quired to  be  given. to  each  member  of  the  pool  when  their  names 
have  been  given. 

5.  We  are  bound  to  find,  as  a  proven  fact  in  the  case,  that  Meyer 
waa  never  noticed  that  Carpenter  had  consented  to  go  into  the  pro- 
posed pool,  and  never  knew  that  any  purchase  had  been  made  in 
execution  of  the  same  until  a  month  afterward,  when  the  transaction 
had  been  closed  out  at  the  enormous  loss  herein  claimed.  As  this  is 
the  vital  and  pivotal  point  in  the  case,  we  have  examined  the  testi- 
mony on  the  Bubject  with  great  care.  Airey,  Fraussen  and  Carpen- 
ter knew  of  all  the  proceedings,  and  they  seem  to  take  it  for  granted 
that  Meyer  aino  was  duly  informed.  But  Meyer  positively  denies 
that  he  knew  anything  about  them;  and  there  is  literally  nothing  to 
contradict  him.  He  was  not  present  when  Carpenter  was  consulted 
and  consented  to  go  into  the  pool.  He  was  not  present  when  Car- 
penter gave  the  order.  Peet  &  Co.  never  gave  any  notice  to  Meyer 
personally,  but  only  to  Carpenter;  and  Carpenter  does  not  pretend 
to  have  communicated  the  same  to  Meyer. 

Peet,  his  partner,  Ellis,  Airey,  Fraussen  and  Carpenter  have  testi- 
fied, and  not  one  of  them  states  that  he  ever,  directly  or  indirectly, 
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communicated  to  Meyer  personally  the  facts  that  the  pool  had  been 
completed  and  the  purchase  made.  No  other  persons  were  inter- 
ested in  the  matter  or  personally  knew  anything  about  it;  and  if 
Meyer  was  not  present  when  these  transactions  took  place,  and  wa& 
not  notified  thereof  by  any  of  these  parties,  how  else  should  he  have 
received  the  information,  and  what  warrant  have  we  for  disregard- 
ing his  positive  statement  that  he  knew  nothing  of  them?  Mach 
stress  is  laid  on  certain  statements  furnished  by  Peet  &  Co.  about 
the  time  of  closing  out  the  transaction,  as  going  to  establish  defend- 
ant's knowledge,  or,  at  least,  his  ratification  of  it,  and  we  have  con- 
sidered them  very  carefully.  The  first  of  these  is  a  letter,  dated 
July  12,  from  plaintiffs  addressed  to  Victor  Meyer,  Esq.,  stating: 
"  We  have  made  transfer  to  your  account  of  the  following  contracts: 
Your  one -fourth  interest  in  account  Carpenter  &  Co.,"  etc.  This 
letter  was  received  at  the  office  of  V.  &  A.  Meyer  &  Co.,  and  was 
opened  by  defendant.  How^  can  such  a  notice  be  construed  as  in- 
forming Adolph  Meyer  that  he  was  held  as  having  an  interest  in 
such  a  contract?  He  knew  that  his  brother  had  been  on  the  high 
seas  at  the  date  mentioned,  and  contented  himself  with  directing  an 
examination  to  see  whether  there  was  any  record  in  the  house  of 
such  a  transaction,  and,  on  finding  none,  he  telegraphed  to  his 
brother  in  Europe,  and  received  a  reply  denying  that  he  had  made 
such  a  deal.  On  July  15  he  wrote  to  Peet  &  Co.,  informing  them  of 
these  facts,  and  of  the  mistake  they  had  made.  On  July  13  another 
letter  was  received  from  Peet  &  Co.  addressed  to  the  firm  of  V.  & 
A.  Meyer  &  Co.,  saying:  **The  difference  between  our  contracts 
with  your  New  York  house  and  those  held  for  our  senior  there,  and 
cotton  for  your  account  with  us,  shows  debit  against  you  for  |8500, 
for  which  please  send  us  your  check."  This  letter  obviously  refers 
on  its  face  only  to  firm  transactions,  and  was  a  call  for  margins. 
Defendant  promptly  sent  the  check  called  for.  It  turns  out  that 
this  margin  was  made  up  almost  entirely  of  the  loss  then  shown  on 
the  Carpenter  &  Co.  transaction,  and  the  payment  is  strenuously 
urged  as  conclusive  proof  of  defendant's  knowledge  of  that  trans- 
action and  of  his  admission  of  liability  therefor.  But  defendant  ex- 
plains that  he  was  not  posted  as  to  the  transactions  betiyeen  his 
New  York  house  and  plaintiffs;  that  he  had  perfect  confidence  in 
plaintiffs;  tliat  he  knew  that  calls  for  margins  required  prompt 
action,  and  therefore  he  sent  the  check  at  once. 
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On  the  14th  Of  July,  Peet  &  Co.  failed.  .  On  the  15th  the  letter 
was  written  advising  that  Victor  Meyer  repudiated  the  transaction  •  '^ 

attributed  to  him.  *  » 

This  waa  followed  by  a  claim,  first,  against  the  firm  of  V.  &  A, 
Meyer  &  Oo-,  and,  finally,  against  the  defendant  personally,  which 
is  her©  in  auit. 

The  explanations  by  defendant  of  his  action  are  natural  and  rea- 
sonable, and  must  be  accepted  as  honest.  This  action  might  oper- 
ate afl  a  make -weight  in  a  case  of  conflicting  evidence:  but  in  face 
of  defendant's  positive  testimony  that  he  had  no  notice  and  was  ah- 
ftolnlely  ignorant  of  these  transactions,  and  in  absence  of  contradic- 
tion on  this  point  by  any  witness,  it  is  impossible  for  us  to  attribute 
to  hia  conduct  the  construction  contended  for  by  plaintiff. 

We  are  therefore  bound  to  find  as  a  fact  in  the  case  that  Meyer  •     ,^ 

had  no  notice  of  the  completion  of  the  pool  by  Carpenter's  consent, 
or  of  the  purchase  made  in  his  name,  until  after  a  month  had  ex- 
pired and  the  transaction  had  been  closed  out  at  the  enormous  loss  ' 
claimed. 

Under  these  tacts,  can  Meyer  be  held?  After  reading  and  re- 
reading the  testimony  of  Messrs.  Airey  and  Fraussen,  the  utmoat 
scope  that  can  be  given  to  the  agreement  between  them  and  Meyer 
is  an  agreement  between  themselves  to  enter  into  an  agreement 
with  Carpenter  to  buy  10,000  bales  of  futures  on  the  joint  account  of 
all  fonr,  provided  Carpenter  would  consent.  In  other  words,  Meyer 
authorized  Airey  and  Fraussen  to  propose  to  Carpenter  the  forma- 
tion of  such  a  contract.  Airey  and  Fraussen  were  not  bound  to 
make  the  proposition.  Either  of  them  might  have  abandoned  the 
scheme  the  moment  they  parted  from  Meyer.  The  only  authority 
given  to  them  by  Meyer  was  to  propose  such  an  agreement  to  Car- 
penter, When  CJarpenter  consented,  Meyer  was  entitled  to  notice 
thereof  before  any  further  proceedings  were  taken.  Article  180Q, 
C.  Cj  provide*! :  '*  The  contract  consisting  of  the  proposition  and 
the  consent  to  it,  the  agreement  is  incomplete  until  the  acceptance 
of  the  person  to  whom  it  is  proposed.  If  he  who  proposes  should 
before  that  consent  is  given  change  his  intention  on  the  subject,  the 
concurrence  of  the  two  wills  is  wanting,  and  there  is  no  contract.'^ 
Article  1801  says:  **  The  party  proposing  shall  be  presumed  to  con- 
tinue in  the  intention  which  his  proposal  expressed  if,  on  receiving 
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the  unqualified  consent  of  him  to  whom  the  proposition  is  made,  he 
do  not  signify  the  change  of  his  intention." 

From  these  articles  it  follows  that  Meyer  had  the  right  to  recede 
from  his  proposition,  even  after  acceptance  if,  on  receiving  notice 
of  acceptance,  he  promptly  asserted  the  right.  But,  conceding  that 
the  authority  given  to  Airey  and  Fraussen  authorized  them  to  bind 
Meyer  finally  by  the  agreement  with  Carpenter,  what  was  the  nature 
of  that  agreement?  Simply  an  agreement  to  buy  together  10,000 
bales  of  futures.  It  is  evident  that  such  an  agreement  could  have 
no  executory  force  by  reason  of  the  entire  uncertainty  in  the  object 
of  the  contract. 

Anything  more  indefinite  and  incomplete  than  an  agreement  to 
buy  10,000  bales  of  futures  could  hardly  be  conceived.  It  does  not 
settle  the  months  for  which  the  purchases  are  to  be  made,  nor  fix  or 
limit  the  prices  to  be  paid,  nor  designate  the  party  in  whose  name 
the  order  is  to  be  given,  and  who  is  to  exercise  the  verj^  important 
function  of  receiving  notices,  nor  the  broker  to  whom  the  order  was 
to  be  given.  In  this  case  Carpenter  exercised  the  very  important 
power  of  stopping  the  purchases  at  6200  bales. 

Whence  did  Airy,  Fraussen  and  Carpenter  derive  the  right  to 
settle  all  these  matters  by  themselves  without  consulting  or  even 
notifymg  Meyer? 

Moreover,  under  the  rules  of  the  Exchange,  Jtleyer  was  undoubt- 
edly entitled  to  notice  of  the  purchase  made  for  his  account.  This 
right  is  of  inestimable  importance.  Admitting  that,  in  cases  of  pools, 
notice  to  that  member  of  the  pool  who  gives  the  order  is  sufficient, 
this  rests  only  the  assumption  that  he  has  been  authorized  by  the 
other  members  to  act  for  them  in  giving  the  order  and  to  receive  such 
notices.  But  whence  did  Carpenter  dt  rive  the  right  to  act  for  Meyer 
in  these  important  matters  ?  Meyer  never  authorized  him  to  act  as 
his  agent  in  this  transaction;  never  knew  that  he  had  acted  as  such; 
never  knew  that  he  had  acted  at  all.  Notice  to  Carpenter,  not 
communicated  to  Meyer,  was  no  notice  to  Meyer.  The  broker,  who 
gives  notice  to  the  head  of  a  pool,  simply  acta  on  the  assumption 
that  he  is  authorized  to  receive  notice  for  his  associates,  and  takw 
the  risk  of  the  correctness  of  that  assumption.  When  it  is  shown, 
as  in  this  case,  that  he  was  not  so  authorized  by  a  party  sought  to  he 
bound  by  such  notice,  such  party  can  not  be  held  in  law,  or  under  any 
custom. 
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If  there  is  any  class  of  dealings  in  which  clear  and  unequivocal  'v%0 


Dissenting  Opinion. 


:*'^m 


knowledge  is  essential  to  the  parties  engaged,  it  is  certainly  dealing 

in  futures,  in  which  ignorance  deprives  a  party  of  the  opportunity  ^   ;  \^ 

of  self -protection  and  exposes  him  to  ruinous  losses.     The  estimable  '  -;^ 

gentlemen  who  undertook  to  engage  Meyer  in  this  transaction  have  '  ^^^^j 

taken  too  much  for  granted,  and  have  dealt  rashly  and  without  the  /i3^ 

exactitude  required  in  such  operations.     Upon  whomsoever  the  loss  t^ 

may  fall,  it  can  not  be  cast  on  Meyer  under  the  evidence  in  thia  , .  'v)^ 

record;  and  we  are  bound  to  approve  the  ruling  of  the  judge  a  quo.  V^fi 

Judgment  afBLrmed.  ^tK^ 


N-4| 


Watkins,  J.     This  suit  is  brought  against  the  defendant  for  hia  ^tij 


proportionate  share  of  a  loss  sustained  on  a  purchase  of  6200  bales  :  '-v^ 


>3 

f.  J|xj 


of  cotton  for  future  delivery,  for  the  account  of  a  pool  alleged  to 
have  been  composed  of  J.  N.  Carpenter,  B.  Franssen,  T.  L.  Airey 
and  defendant.  .  vj^ 

The  plaintiffs  claim  that  they,  as  brokers,  members  of  the  New 
Orleans  Cotton  Exchange,  operating  under  its  rules,  were  employed  •*r^«; 

as  such  to  purchase  not  exceeding  10,000  bales  of  cotton,  or  so  much  .  '4^ 

thereof  as  would  '^sustain  the  market;"  and  on  the  14th  of  June,  '^S 

1887,  they  made  the  purchase  of  6200  bales -of  cotton  for  August  and 
September  deliveries.  The  purchase  was  made  on  the  Exchange, 
and  was  thereafter  held  by  plaintiffs  for  the  account  of  Carpenter  & 
Co. — by  which  name  the  pool  is  designated — until  the  14th  of  July^ 
1887,  when  the  transaction  was  closed  out  under  the  rules  of  the 
Exchange,  at  then  prevailing  prices,  on  account  of  the  plaintiffs' 
suspension,  and  with  the  resulting  proportionate  loss  demanded. 

All  parties  in  interest  admit  their  liability  except  the  defendant, 
who  disavows  all  responsibility. 

The  principal  question  to  be  determined  is,  whether  or  not  the 
defendant  became  a  member  of  the  pool. 

It  appears  from  the  record  to  be  an  undisputed  fact  that  only  a  few 
Tnomenta  after  the  alleged  agreement  was  made.  Col.  Airey  informed 
Carpenter  of  it,  and  he  at  once  assented  to  it.  Immediately  after 
being  thus  informed,  and  at  the  suggestion  of  Col.  Airey,  Carpenter 
employed  plaintiffs  to  make  the  purchase.  Having  been  advised  of 
the  object  to  be  attained  by  the  deal,  t.  e.,  to  sustain  and  advance  the 
market,  they  ceased  purchasing  after  they  had  secured  6200  bales, 
66 
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iUB  they  considered  the  market  had  Bofficiently  recovered  thereby. 
Of  this  no  complaint  is  made  by  any  one. 

Of  these  purchases  due  notice  was  given  Carpenter  &  Go.  at  the 
office  of  Col.  Airey ,  as  directed  by  J.  N.  Carpenter,  when  he  requested 
the  plaintiffs  to  negotiate  the  purchase.  Memoranda  were  fnmiBhed 
to  the  parties  respectively  on  call.  Carpenter,  Airey  and  Franssen 
each  received  theirs,  but  defendant  has  no  recollection  of  haying 
received  his,  and  says,  after  careful  examination  none  could  be  found. 

Quite  a  number  of  gentlemen  of  the  Exchange  were  interrogated 
as  witnesses,  and  a  large  majority  of  them  testify  that  the  plaintiffs* 
course  of  dealing  in  this  matter  was  in  strict  conformity  to  the  cus- 
toms, usages  and  rules  of  the  Exchange  in  such  matters,  that  is,  in 
giving  a  notification  to  the  party  giving  the  order  only,  and,  as  the 
defendant  furnished  no  countervailing  evidence,  I  think  this  court 
is  bound  to  accept  the  binding  force  of  a  clear  preponderance  of 
proof  on  this  as  on  any  other  question. 

During  the  time  plaintiffs  held  the  cotton  for  the  account  of  the 
pool,  they  made  demand  of  the  respective  members  for  margins  on 
their  contract,  same  having  become  necessary  on  account  of  a  varia- 
tion in  the  market.  In  response  to  this  demand,  the  defendant  at 
once  responded  with  his  check,  which  was  deposited  with  the  plain- 
tiffs as  security  against  loss,  the  time  of  delivery  not  having  arrived. 
On  the  faith  of  this  deposit  of  margins  the  plaintiffs  accounted  to 
the  brokers  who  effected  the  sale,  and  continued  to  hold  the  cotton 
for  the  joint  account  of  the  defendant  and  his  associates.  Hence 
this  is  simply  a  suit  by  brokers  against  one  of  its  principals  for  the 
reimbursement  of  money  expended  for  his  accoufit  in  sustaining  a  con* 
tract  they  were  carrying  for  a  pool,  of  which  he  was  a  member.  To 
my  thinking  it  was  evidently  on  the  faith  of  the  margins  deposited 
that  plaintiffs  parted  with  their  money  and  consented  to,  and  con- 
tinued to  carry  the  contract. 

This  is  the  plaintiffs'  side  of  the  case. 

The  position  of  the  defendant  is  that  there  was  no  such  agreement 
made  as  the  plaintiffs  contend,  and  not  that  there  was  a  condttionoi 
agreement  entered  into,  which  was  dependent  upon  the  subsetpi^ 
assent  of  Carpenter,  of  which  assent  he  was  entitled  to  notice  before 
it  could  become  complete  as  a  contract  binding  on  him. 

The  testimony  of  the  three  parties  who  were  admittedly  membert 
of  the  Exchange,  and  participated  in  the  conversation  in  the  Ex- 
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tshange,  which  is  alleged  to  have  resulted  in  the  pool  agreement,  was 
taken,  and  from  which  we  make  the  following  extracts,  viz : 

T.  L.  Airey,  one  of  the  three  gentlemen,  says:  '<  On  the  14th  of 
Jmie,  1887,  Franssen,  Adolph  Meyer  and  myself  were  discussing 
cotton  and  the  course  of  the  cotton  market,  upon  the  floor  of  the 
Cotton  Exchange,  and  I  made  the  remark,  ^  If  we  make  a  pool  of 
10,000  bales  of  cotton,  we  can  check  this  decline  and  probably  put 
the  market  up.'  We  all  had  large  interests  in  sustaining  prices.  I 
said  I  was  willing  to  take  2600  bales.  Franssen  said,  '  I  will  take 
2500  bales.'  Adolph  Meyer  said,  <  I  will  take  2500.'  Carpenter  was 
not  in  the  Exchange  at  the  moment.  I  said,  '  I  am  satisfied  that 
Carpenter  will  take  2500  bales.'  Within  a  moment  from  the  time  I 
spoke,  Carpenter  came  in.  I  walked  up  to  him  and  told  him  wliat  we 
had  done.  I  said  that  Adolph  Meyer  had  taken  2500;  I  the  same; 
Prawssen  the  same,  and  (I)  asked  him  if  he  would  take  the  2500.  He 
said,  '  Of  course  I  will  do  it.'  "     (Italics  mine.) 

Again  he  says:  ^'  While  we  were  talking  the  door  of  the  Exchange 
•opened,  anil  Carpenter  appeared.  When  I  left  Meyer  and  Franssen 
to  ffo  to  Carpenter  J  I  mentioned  to  them^  *  There  is  Carpenter  now.'  " 
^Italics  mine.) 

This  is  a  clear,  concise  statement  of  fact.  Airey  speaks  in  no 
doubtfxd  or  equivocal  terms.  He  says:  ^'Adolph  Meyer  said  I  will 
take  2500."  He  says  that  he  told  Carpenter  ^^  what  we  had  done,^^ 
and  <'that  Adolph  Meyer  had  taken  2500." 

During  the  pendency  of  the  suit  the  testimony  of  Franssen  was 
taken  under  commission  in  a  distant  State,  and  he  made  the  follow- 
ing statement,  viz : 

^*  I  was  in  conversation  with  Mr.  Airey,  and,  as  the  market  ap- 
peared unusually  weak,  I  made  the  remark  that  the  purchase  of 
10,000  bales  would  suffice  to  sustain  the  market  considerably,  and 
even  cause  an  advance  of  five  points  at  least.  The  suggestion  was, 
thereupon  made  by  Col.  Airey  to  form  a  combination  for  the  purchase 
of  10,000  bales,  to  whicl^  Mr.  Meyer  and  myself  consented,  provided 
they  could  induce  Mr.  Carpenter  to  take  a  one -fourth  interest.  So 
that  each  one  of  us  participated  to  the  extent  of  2500  bales." 

Again  he  says: 

'*  I  am  positive  that  Mr.  Meyer  gave  his  full  assent  to  said  transac 
tion.  I  do  not  remember  the  exact  expression  used,  but  the  amount 
of  our  conversation  was  that  he  toould  take  the  quarter  interest,  if 
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Mr.  Airey,  Mr.  Carpenter  and  myself  *  *  tiTOuld  take  the  other 
three-quarters  interest.  Mr.  Meyer  spoke  to  me,  as  well  as  to  Mr. 
Airey,  during  the  eonvertNition  wMch  occurred  in  the  New  Orleans 
Cotton  Exchange,  about  1  o'clock  on  the  14th  of  June,  1887.'' 

The  statement  of  this  witness  is  jnst  as  emphatic  and  as  clear  afr 
that  of  Airey.  He  says  positively,  that  the  defendant  consented,, 
provided  they  coold  induce  Carpenter  to  take  one- fourth  interest;  or 
in  other  words,  if  Airey,  Carpenter  and  he  '^wonld  take  the  other 
three-quarters  interest."  To  this  they  assented.  On  this  theory  all 
subsequent  negotiations  and  proceedings  were  conducted. 

How  does  the  defendant  as  witness  meet  this  evidence  ?  To  a 
pointed  question  propounded  by  his  counsel  he  makes  the  following 
reply,  viz : 

*'  A.  I  remember  a  conversation  with  Col.  Airey  on  that  subject. 
As  far  as  my  recollection  goes^  he  asked  me  whether  I  thought  a  pur- 
chase of  10,000  bales  would  sustain  the  market,  which  was  then,  it 
appeared,  in  a  somewhat  uncertain  condition ;  and  I  remember  tell- 
ing him  I  thought  it  would. 

**Q.  Anything  further? 

**  A.  Nothing  further,"  etc.     (Italics  mine.) 

During  the  course  of  his  interrogation  the  following  addtionaT 
statement  was  made  by  the  defendant,  as  witness,  viz : 

"  Q.  Do  you  undertake  to  say  positively  that  you  never  gave  such 
authority  to  Mr.  Airey,  as  he  has  testified  to  here  ? 

"A.I  do.  I  do  undertake  to  say  positively  that  I  have  no  reeoUec- 
tion  whatever  of  ever  having  g^ven  Mr.  Airey  any  authority  to  enter 
into  such  contract  for  me." 

Subsequently,  when  speaking  of  the  demand  made  of  him  for  the 
payment  of  the  loss,  he  said : 

**  I  was  rather  surprised,  because  I  was  unconscious  of  any  such 
transaction." 

Under  ordinary  rules  of  evidence,  it  appears  to  me  quite  evident 
that  the  clear  preponderance  of  proof  is  ijx  favor  of  the  existence  of 
the  pool  agreement  on  the  basis  of  one -fourth  to  each  of  the  fonr 
parties  named.  The  defendant  may  have  forgotten  the  agreement, 
in  the  course  of  the  multifarious  transactions  in  which  he  was  engaged 
at  the  time.  But,  in  construing  evidence,  courts  are  bound  to  give 
adhesion  to  the  preponderance  of  testimony  where  witnesses  ap- 
pear equally  trustworthy,  and  make  contradictory  statements. 


r 


NEW  ORLEANS,  NOVEMBER,  1890.  1046 

Peet  &  Co.  V8.  Meyor. 


But  there  is  another  circumstance,  which  is,  to  my  mind,  of  groat 
weight,  in  so  far  as  plaintiffs  are  concerned,  in  interpreting  the  agree- 
ment of  the  parties,  or  rather  in  determining  what  the  agreement 
was,  and  who  were  parties  to  it. 

And  that  circumstance  is  that  of  the  defendant  putting  up  $8500  in 
margins  on  the  18th  of  July  on  the  plaintiffs'  demand. 

The  proof  is,  that  on  the  12th  of  July,  plaintiffs  notified  Victor 
Meyer  in  writing  that  they  had  transferred  to  his  account  "one -fourth 
interest  in  account  of  Carpenter  &  Co."  in  certain  future  contracts. 

On  the  following  day  they  demanded  of  V.  &  A.  Meyer  &  Co. 
18500,  as  margins  on  future  contracts,  and  a  check  for  same  was  at 
once  furnished.  The  letter  of  the  18th,  distinctly  stated  that  the  sum 
demanded  was  the  difference  between  contracts  in  New  York  and 
those  in  New  Orleans,  in  favor  of  plaintiffs.  On  the  following  day 
plaintiffs'  suspension  occurred.  Two  days  subsequently,  for  the  first 
time,  was  an  answer  made  by  V.  &  A.  Meyer  &  Co.,  disavowing  the 
Carpenter  &  Co.  transaction,  and  the  letter  of  the  12th  as  a  mistake. 
No  explanation  is  offered  of  the  check  sent  to  the  plaintiffs  for  mar- 
gins, nor  is  any  demand  made  for  its  return.  During  the  months  of 
June  and  July,  Victor  Meyer  was  in  Europe,  and  of  course  knew 
nothing  about  the  transactions ;  but  the  defendant  was  present,  and 
was  personally  cognizant  of  them,  and  conducted  the  correspondence. 

In  addition  to  these  facts,  the  testimony  of  one  of  the  plaintiffs  is 
worthy  of  consideration.  During  the  course  of  his  interrogation  the 
following  occurred,  viz : 

*'Q.  Can  you  state  what  proportion  of  the  $8500  that  you  called 
for,  you  attributed  to  the  Carpenter  &  Co.  transaction — what  propor- 
tion of  that  whole  amount  you  called  for,  on  account  of  the  Carpenter 
&  Co.  transaction? 

^'A.  The  major  part  of  it.  I  did  recollect  exactly  what  the  differ- 
ence in  the  market  might  have  been. 

<'  Q.  If  there  had  been  no  such  account,  for  what  amount  would 
yoo  have  called  on  V.  &  A.  Meyer  &  Co.  instead  of  $8500? 

'^A.  We  would  not  have  called  at  all,  because  the  account  closely 
approximated,  in  the  letter,  $200  or  $800." 

This  evidence  confirms  the  statement  in  the  letter  of  the  12th  of 
July,   and  the  demand  of  the  18th  of  same  month.    And  in  the 
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defendant's  telegram  to  Victor  Meyer  (on  the  faith  of  the  answer  to 
which  his  letter  of  the  15th  was  written  to  plaintiffs) ,  he  says: 

*^Peet  has  suspended.  We  are  not  interested."  Defendant  at- 
tempts an  explanation  of  his  putting  np  the  marfdns  as  he  did  by 
stating  that  he  was  at  the  time  qnite  busy,  and  had  full  confidence  }■ 

in  the  plaintiffs.  But  the  accounts  of  plaintiffs  with  the  Meyer  firm 
in  New  York  and  New  Orleans,  were  introduced  in  evidence  by  de- 
fendant ;  and  an  examination  of  them  discloses  that  after  they  were 
balanced,  there  was  a  debit  against  plaintiffs  of  $17,052.77;  but  plain- 
tiffs'  account  against  defendant  shows  a  credit  of  $8400  in  their 
favor  after  charging  themselves  with  that  deibii.  Hence,  admitting  all 
that  is  shown  by  the  Meyer  accounts,  that  firm  is  still  in  arrears  in 
the  amount  stated.  The  only  difference  there  is  between  the  ac- 
counts is  in  reference  to  the  credits ;  and  in  this  respect,  those  of  the 
plaintiffs  are  undoubtedly  correct.  They  tally  with  plaintiffs'  de- 
mand for  margins,  and  are  supported  by  other  evidence  in  the 
record.  This  evidence  was  sufficient  warrant  for  plaintiffs'  course  of 
dealing.  Whether  the  original  agreement  was  complete  and  perfect 
between  the  parties  or  not,  the  acts  and  conduct  of  the  defendant, 
under  the  circumstances  recited,  were,  in  my  opinion,  quite  sufficient 
to  confirm  the  plaintiffs'  belief  in  Carpenter's  representations  in 
ordering  the  purchase,  and  to  act  on  that  belief  in  paying  the  price 
of  the  cotton,  and  in  holding  same  for  the  defendant  and  his  asso- 
ciates. I  think  plaintiffs  are  entitled  to  recover,  and  that  the  judg- 
ment appealed  from  should  be  reversed.  For  these  reasons  I  must 
respectfully  dissent  from  the  views  entertained  by  the  majority  of 
the  court. 


42  1046 
46  1666 

I  42  m6  No.  10,477. 

I  47  674 

42  1046      Factors   and  Traders  Insurangk  Company  bt  al..  vs.  Philip 

80  1381  „^ 

"42  IQJgl  WBBLEIN. 

|117  fi^l  ^-  The  owner  of  a  building  is  responsible  for  the  damage  occasioned  by  its  fall, 
when  it  is  caused  by  bis  neglect  to  properly  brace  it  so  as  to  preyent  the  ftll 
tbereof ;  but  the  damage  may  be  reduced  according  to  circumstances  if  tbe 
owner  of  the  thing  has  exposed  it  imprudently. 
2.  When  a  building  threatens  ruin,  the  neighbor  has  a  right  of  action  against  the 
owner  to  compel  him  to  cause  such  a  building  to  be  demolished  or  propped  up- 
In  the  meantime,  if  there  bo  danger  of  any  damage  bj  its  fall,  he  may  be  ao- 
thorized  to  make  the  necessary  works,  for  which  he  shall  be  reimbursed  after 
the  danger  shall  haTo  been  ascertained  by  experts. 
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The  owner  of  a  building  which  is  injured  by  the  fall  oi  ,mj  jLr]jiji[i:itiijgf  waU 
must  use  reasonable  precautions  to  reduce  the  damages  likily  to  be  oufM^iinJu^d 
thereby.  In  such  case  it  is  a  good  defence  to  show  that  tlio  injury  hiia  (^u  (at 
arisen  from  the  negligence  of  the  plaintiff  himself  that  Ik- might  hy  oriMnnry 
care  have  avoided  the  injury. 

A  plaintiff  must  not  only  show  that  no  negligence  on  his  piirt  foutributed 
originally  to  the  injury,  but  he  must  also  show  that  due  i-tiit.*  «f]i(*  ojtt^rciApd  in 
avoiding  consequential  damage. 

In  case  of  mutual  negligence,  the  true  principle  is  that  nn  urtlun  Cor  Uainagu 
can  be  maintained,  if  the  negligence  of  each  party  was  ii  prtiximatc  caiisi?  of 
the  injury  sustained. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J, 


Howe  &  Prentiss  and  Charles  Carroll  for  Plaintiffs  and  AppeHantB? 

1.  The  facts  of  the  case  discussed,  with  the  view  to  showing  thiit  the  duma^is 
for  which  reparation  is  claimed,  was  due  to  the  negligence  arid  funk  uf  the  do- 
fendaot,  and  that  he  is  liable  therefor. 

2.  Where  a  claim  for  damages  has  been  assigned  and  transferred  In  li  suit  on  tho 
claim  under  the  assignment,  the  contributory  neglect  of  the  uanlgnor  alone  can 
be  set  up  and  pleaded.    Cooley  on  Torts,  p.  672,  and  notej  .15  An.  IS;  K5  An.  1138, 

Z.  Estoppel  takes  place  only  In  cases  where  a  party,  by  his  aetM  iiiul  deolaratlotiM. 
designedly  induces  another  to  alter  his  position  injuriously  to  hlmaflr.  ao  An, 
1307;  16  An.  190;  30  An.  53;  38  An.  100;  39  v\n.  445. 

4.  The  petition  and  answer  In  another  suit,  to  which  the  defendant  iK^reln  wuh 
not  a  party,  are  not  admissible  in  evidence  in  favor  of  the  defendiint. 

5.  Where  a  petition  and  answer  in  a  record  are  especially  oflered  iu  evidenet'r, 
and  the  answer  denies  the  material  allegations  of  the  petition,  and  the  petition 
and  answer  are  contrary  to  each  other,  the  record  furnishes  no  ground  for 
estoppel,  and  can  not  be  construed  as  an  admission  in  resard  to  any  of  the 
matters  set  forth  in  the  petition  and  answer.  30  An,  1307;  rhiirps  mi  Kv.,  Vol. 
1,  378;  Greenleaf  on  Ev.,  Vol.  1,  Sec.  204;  Bigelow  on  Estopprl,  293,  \os.  4  and  5, 


Farrar,  Jonas  &  Kruttschnitt  for  Defendant  and  Appellee : 

Upon  the  facts  of  this  case,  which  is  a  suit  for  damages  c^- r/diV^o,  deEuu dan ( 
was  guilty  of  no  negligence,  and  is  therefore  not  lial^le  in  any  Liuiount  whcitNo- 
ever  to  plaintiff. 

One  of  the  two  plaintiffs  In  this  case  claims  as  subrogee  or  the  other  pin  lutltf, 
who,  in  a  former  suit,  alleged  that  the  damages  now  claimed  from  defendant 
were  due  solely  to  the  negligence  of  his  said  co-plaintiff. 

Under  these  circumstances  both  plaintiffs  are  estopped,  In  the  (tb?iei^ee  oC  any 
allegation  of  error,  from  contradicting  such  judicial  admlumcmt  or  from  i;lalm~ 
ing  that  the  damages  were  due  to  the  negligence  of  the  defendant. 
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It  Is  the  duty  of  a  party  to  protoct  himself  from  the  injurious  conseqaeneee of 
the  wrongrful  act  of  another,  if  he  can  do  so  by  ordinary  effort  and  care,  or  at 
a  moderate  expense ;  for  which  effort  and  expense  he  may  charge  the  wrong- 
doer; and  where,  by  the  use  of  such  means,  he  may  prevent  loss,  he  can  only 
recover  for  such  loss  as  could  not  thus  be  prevented.  Campbell  vs.  Hilten- 
berger,  a6An.  72;  Turdos  vs.  Bailroad  Company,  35  An.  18;  Beer  v».  Board  of 
Health,  %  An.  1135;  Sedgwick  on  Damages,  7  Ed.,  Vol.1,  p.  164,  el  m^.;  8otber 
land  on  Damages.  Vol.  1,  p.  152,  and  following. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  object  of  this  action  is  the  recovery  from  the 
defendant  of  the  damages  resulting  from  the  falling  of  a  wall  of  a 
burnt  building  upon  the  adjoining  house  of  Dr.  Oscar  Czamowaki. 
The  insurance  company  institutes  this  suit,  in  its  right  as  assignee 
and  subrogee  of  Czarnowski,  and  the  latter  is  also  joined  as  plain- 
tifP,  and  sues  for  the  use  of  the  former.  Claim  is  made  for  $3847.87 
for  the  complete  demolition  of  the  structure. 

On  the  trial  there  was  judgment  for  the  defendant,  and  the  plain- 
tiffs have  appealed. 

The  facts  necessary  to  be  considered  are  as  follows,  viz : 

The  defendant  was  the  owner  of  Werlein  Hall,  usuaDy  known  as 
the  '^  National  Theatre, ''  which  was  situated  at  the  comer  of  Baronne 
and  Perdido  streets,  in  the  city  of  New  Orleans,  with  its  front  on 
the  latter,  and  the  former  and  Carroll  streets  on  either  side.  Ad* 
joining  it  in  the  rear  was  the  building  of  Czarnowski,  bearing  the 
municipal  number  109,  on  Baronne  street. 

The  latter  building  had  an  altitude  of  about  forty- five  feet,  while 
the  theatre  arose  to  the  height  of  about  ninety  feet.  The  waU  be- 
tween the  two  buildings  was  a  party  wall,  but  the  wall  of  the  theatre, 
which  rose  about  forty  feet  above,  was  the  individual  property  of 
the  defendant. 

At  about  the  hour  of  11  o'clock  of  the  night  of  Friday,  July  1) 
1887,  the  theatre  was  completely  destroyed  by  fire,  and  the  walla 
were  left  standing  in  a  dangerous  condition;  the  rear  waU,  tower- 
ing and  unsupported,  above  and  slightly  inclining  toward  the  Csar- 
nowski  building  in  the  rear. 

By  the  falling  of  the  crest  or  gable  of  this  wall  the  latter  build- 
ing had  its  roof  crushed  in,  and  was  filled  with  de&rts,  the  damage 
which  resulted  amounting  to  $900. 

In  this  condition  the  walls  were  suffered  to  remain  until  the  7th 
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of  July  following',  when  they  were  prostrated  by  a  wind  storm  of 
moderate  velocity,  and  in  their  fall  they  crashed  the  Czamowski 
hoilding,  eatising  an  additional  damage  thereto  of  about  $3500. 

Both  of  these  properties  were  insured — the  plaintiff  carrying  a 
policy  of  (7500  on  the  Czarnowski  building. 

Soon  alter  the  lirst  damage  was  inflicted,  Czarnowski  called  upon 
the  iDsuranee  company,  and  it  had  agreed  to  adjust  the  loss,  and 
«ame  was  in  procees  of  adjustment,  when  the  remainder  of  the  wall 
fell  and  crushed  the  building.  Durinfi:  the  interval  between  the  two 
occurrences,  there  were  repeated  interviews  held  between  Czar- 
nowski and  officers  of  the  insurance  company  with  reference  to  the 
threatening  and  dangerous  condition  of  the  rear  wall  of  the  theatre. 
The  forme?  knew  that  it  ought  to  have  been  propped  or  braced,  and 
he  urged  the  latter  to  take  the  wall  down  or  brace  it  up. 

He  informed  the  company  that  if  it  considered  the  house  at  his 
nsk,  he  would  prop  the  wall  so  as  to  prevent  further  injury;  but  it 
declined  to  do  anything,  assigning  as  a  reason  that  the  wall  was  not 
At  its  risk. 

It  suggested  to  Czarnowski  that  he  obtain  the  consent  of  the 
defendant  to  prop  the  wall,  and  he  refused,  on  the  ground  that  he 
had  nothing  to  do  with  Werlein.  He  then  proposed  to  the  company 
to  contribute  $50  toward  the  expense  of  propping  up  the  wall,  which 
would  not  have  cost  more  than  $100.  But  neither  the  insurance 
company  nor  Czarnowski  made  any  effort  to  prop  the  wall,  or  in  any 
way  to  prevent  it  from  falling. 

(n  the  meanwhile,  the  defendant  was  informed  of  the  burning  of 
bis  building,  and  he  saw  the  ruins  at  10  o'clock  of  the  next  morning 
after  the  fl^re  occurred.  He  said  the  walls  were  in  a  dangerous  con- 
dition, and  threateoing  to  fall  at  any  time.  He  was  informed  by 
others  that  they  were  in  a  dangerous  condition,  and  advised  to  tear 
them  down.  It  was  on  the  second  day  after  the  fire  that  defendant 
commenced  negotiating  with  different  persons  in  regard  to  taking 
down  the  walls*  Two  or  three  days  were  thus  occupied,  and  on  the 
<th  of  July,  at  12  M.,  an  acceptable  estimate  was  furnished,  and  the 
contract  was  let  ont.  On  the  following  morning  the  contractor  had 
men  on  the  ground  at  7  o'clock,  but  it  was  deemed  necessary  to  enter 
Czamowski's  building  in  order  to  do  the  work,  and  Czamowki's 
permission  was  sought  for  that  purpose,  and  he  referred  the  con- 
tractor to  the  insurance  company. 
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It  appears  that  it  was  on  the  same  day — ^the  7th  of  July— that  the 
insurance  company  accepted  a  bid  of  $985  for  the  repair  of  the  dam- 
age first  done  to  the  Czamowski  building,  and  when  called  upon  by 
defendant's  contractor  for  permission  to  enter  the  same,  the  com- 
pany urged  its  own  contract  as  a  reason  for  declining  his  request. 
The  defendant's  contractor  went  in  search  of  the  contractor  of  the 
insurance  company,  and  found  him  and  obtained  his  consent  to  enter 
the  building.  The  work  was  at  once  commenced,  and  the  debris  was 
being  removed,  but  that  afternoon  the  walls  were  prostrated  by  a 
storm,  as  above  recited. 

In  November,  1887,  Czamowski  instituted  a  suit  against  the 
Factors  and  Traders  Insurance  Company  for  the  whole  amount  of 
his  losses,  which  he  fixed  at  about  $4500,  alleging,  as  the  foundation 
of  his  den^and,  that  during  the  interval  between  the  burning  of  the 
building  and  the  falling  of  the  rear  wall,  which  injured  him,  it  was 
solely  and  exclusively  in  the  possession  of  the  burnt  building,  and 
that  the  destruction  of  his  property  was  due  to  its  fault  and  negli- 
gence. But  the  plaintiff  specially  reserved  all  of  his  rights  against 
all  or  any  other  parties  who  might  be  liable  to  him. 

The  insurance  company  answered  and  made  a  full  denial  of  all  the 
plaintifiF's  averments,  and  made  full  reservation  of  its  Inghts  as 
against  all  other  persons  who  might  be  liable  to  it. 

During  the  progress  of  the  trial,  that  case  was  compromised,  the 
insurance  company  paying  the  sum  of  $4859.72.  Of  this  amount 
$3347.37  was  attributed  to  the  damages  sustained  by  Czamowski's 
building  on  the  7th  of  July,  1887.  Czamowski  made  an  assignment 
to  the  insurance  company  of  all  his  rights  and  claims  against  Wer- 
lein. In  this  suit  Czamowski  and  the  insurance  company  join  in  an 
action  in  damages  ex  delicto  against  Werlein,  and  it  proceeds  on  the 
theory  that  he  was  guilty  of  a  quasi  offence  against  Czamowski  by 
reason  of  his  neglect  to  take  proper  precautions  against  the  falling 
of  his  wall  on  the  property  of  Czamowski. 

In  the  suit  of  Czamowski  against  the  insurance  company,  Werlein 
was  not  a  party,  and  between  him  and  those  parties  there  existed 
no  contractual  relations,  but  inter  se  there  were.  And  it  was  for 
the  specific  performance  of  the  company's  contract  of  insurance 
that  that  suit  was  brought.  The  compromise  of  that  suit  resulted  in 
the  full  payment  by  the  insurance  company  of  the  plaintiff's  demands, 
and  in  consideration  of  that  payment  alone  he  transferred  his  rights 
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againBt  Werlein  to  the  company.  Nothing  was  expended  by  the  in- 
surance company  beyond  the  amount  which  was  demanded  by  Ozar** 
nowski  on  its  contract  of  insurance,  and  nothing  was  acquired  by  the 
insurance  company  against  Werlein,  other  than  the  claim  for  dam- 
ages ex  delicto  that  Ozarnowski  preferred  against  him,  and  for  a 
single  consideration. 

The  insurance  company  discharged  its  contract  obligation  to  Ozar- 
nowski and  acquired  his  claim  ex  delicto  against  Werlein  for  one 
price.     It  is  on  the  latter  that  plaintiff  seeks  to  recover  in  this  suit. 

In  this  discussion,  the  sole  question  to  be  considered  is  the  alleged 
quMsi  offence  of  Werlein.  The  compromised  suit,  and  the  assign^ 
ment  to  the  insurance  company,  can  be  resorted  to  for  the  sole  pur- 
pose of  disclosing  its  title,  as  Werlein  was  not  a  party,  and  is  not 
bound  thereby. 

The  manifest  theory  of  plaintiff  is,  that  the  insurance  conpany  and 
Werlein  were  equally  bound,  though  by  totally  different  obligations, 
to  repair  Ozarnowski' s  losses,  and  the  insurance  company,  having 
paid  the  loss,  has,  as  assignee  of  Ozarnowski,  aright  of  action  against 
Werlein, 

Without,  however,  attending  to  the  question  of  relative  responsi- 
bility inter  ae,  which  appears  to  be  somewhat  metaphysical,  we  will 
dispose  of  that  appertaining  to  the  negligence  of  Werlein,  quoad 
Ozarnowski. 

The  foundation  of  Ozarnowski' «  right  of  action  against  Werlein  is 
the  maxim  of  our  code,  that  •'  every  act  whatever  of  man  that 
causes  damage  to  another,  obliges  him  by  whose  fault  it  happened 
to  repair  it."     R.  O.  0.  2316. 

This  is  supplemented  by  another,  that  "  every  person  is  responsi- 
ble for  the  damage  he  occasions,  not  merely  by  his  act,  but  by  his 
negligence,  his  imprudence,  or  his  want  of  skill."     R.  O.  0.  2316. 

From  these  two  articles  are  deduced  the  principle  that  'Hhe  owner 
of  a  building  is  responsible  for  the  damage  occasioned  by  its  ruin, 
when  this  is  caused  by  neglect  to  repair  i^"     R.  O.  0.  3322. 

The  liability  of  owners  of  buildings  for  personal  injuries  inflicted 
upon  people  of  populous  cities  by  falling  walls,  has  been  frequently 
maintained  by  decisions  of  this  court,  in  keeping  with  the  quoted 
precepts  of  the  Oode.  As,  for  instance,  in  Oamp  vs.  Ohurch,  7  An. 
821;  Howe  vs.  New  Orleans,  12  An.  481;  Jackson  vs.  Schmidt,  14 
An.  B06;  Barnes  vs.  Beirne,  38  An.  281. 
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But  there  are  other  principles  to  be  taken  into  consideration  is 
determining  an  owner's  liability.  Por  the  code  provides  thst  "the 
damage  caused  is  not  always  estimated  at  the  exact  value  of  the 
thing  destroyed  or  injured ;  it  may  be  reduced  according  to  drcnrn- 
stances,  if  the  oymer  of  the  thing  has  exposed  U  imprudently."  (Ooi 
italics.)     R.  C.  C.  2323. 

Hence,  we  must  consider  whether,  under  the  circumstances  de- 
tailed in  this  case,  Werlein  is  responsible  to  Czamowski  for  the  dam- 
age he  sustained  by  the  demolition  of  his  building,  through  the 
neglect  of  the  former  to  strengthen  and  repair  the  toppling  and 
dangerous  walls  of  his  own;  and,  while  thus  considering,  we  most  de- 
termine whether  Czamowski  imprudently  exposed  his  building  to 
the  danger;  and  we  must  further  determine — ^if  it  was  so  exposed— 
whether  the  damage  actually  sustained  must  on  that  account  be  re- 
duced or  altogether  disallowed. 

This  directs  our  attention  to  another  precept  of  the  code  which  is 
applicable.     It  is  as  follows,  viz: 

*^  Every  one  is  bound  to  keep  his  buOdings  in  repair,  so  that  neither 
their  fall  nor  any  part  of  the  materials  composing  them,  may  injure 
the  neighbors  or  passengers,  under  the  penalty  of  all  losses  and 
damages  which  may  result  from  the  neglect  of  the  owner  in  that  re- 
spect."    R.  0.  C.  670. 

''  When  a  building  threatens  ruin,  the  neighbor  has  a  right  of  ac- 
tion against  the  owner,  to  compel  him  to  cause  such  a  building  to  be 
demolished  or  propped  up.  In  the  meantime^  if  there  be  dan^  ^ 
any  damage  by  its  fall,  he  may  be  authorized  to  make  the  necessary 
works,  for  which  he  shall  be  reimbursed,  after  the  danger  shaU  haw 
been  ascertained  by  experts."     (Our  italics.)     R.  0.  O.  671. 

In  view  of  these  requirements  of  law,  and  being  aware  of  the 
dangerous  condition  of  the  wall  of  the  burnt  building,  Csamowski 
had  a  right  of  action  agidnst  Werlein  to  compel  him  to  prop  it,  so  as 
to  prevent  it  falling ;  and,  in  the  meantime,  he  might  have  been  an- 
thorized  to  take  the  necessary  means  of  protecting  his  own  property. 
This  he  wholly  failed  to  do,  and  for  that  reason  was  plainly  gnil^ 
of  neglect. 

This  principle  is  in  keeping  with  that  announced  by  text  writers. 
For  Mr.  Sedgwick  says,  in  treating  of  the  '^avoidable  consequences" 
of  an  act,  that  '<  the  same  principle  which  refuses  to  take  into  con- 
sideration any  but  the  direct  consequences  of  the  illegal  act,  is  appl^^ 
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to  Hmit  the  damages,  where  the  plaintiff,  by  using  reasonable  precau- 
tions, could  have  reduced  them  *, "  for  <4f ,  [as]  said  Lord  Chief  Justice 
Abbott,  at  Nisi  Prius,  you  charge  anybody  with  a  loss  arising  from 
mistake,  you  should  show  that  no  due  diligence  could  have  been 
used  by  you,  which  might  have  prevented  that  loss." 

He  quotes  from  Mr.  Starkie's  work  on  evidence,  the  following,  viz : 

*'In  an  action  for  an  injury  occasioned  by  the  negligence  of  an- 
other, it  is  a  good  defence  to  show  that  the  injury  so  far  arose  from 
the  negligence  of  the  plaintiff  himself,  that  he  might,  by  ordinary 
care  and  caution,  have  avoided  the  injury."  1  Sedgwick  on  the 
Measure  of  Damages,  164, 165;  Starkie  on  Evidence,  741. 

The  same  author  condenses  in  a  note  what  he  deems  to  be  the  true 
import  of  the  decisions  of  many  of  our  States,  and  says : 

^'A  plaintiff  must  not  only  show  that  no  negligence  on  his  part 
contributed  originally  to  the  injury,  but  he  must  also  show  due  care 
in  avoiding  all  (consequential)  damage.  It  is  also  his  duty,  it  is 
said,  to  take  reasonable  steps  to  make  the  damage  as  small  as  possi- 
ble."    Ibid.,  p.  166,  and  note. 

Mr.  Sutherland  says:  "The  principle  that  the  injured  party  must 
reasonably  exert  himself  to  prevent  damages,  applies  alike  to  cases 
of  contract  and  tort."     1  Sutherland  on  Damages,  152. 

"In  case  of  wrongful  injury  to  person  or  property,  the  injured 
party  is  required  to  use  reasonable  exertion  to  lessen  or  moderate 
the  resulting  damage."     Ibid.,  154. 

This  is  also  the  law  in  New  York.  Chase  vs.  Railroad  Company, 
24  Barb.  273. 

The  Federal  authorities  are  of  the  same  import.  Warren  vs.  Stod- 
dart,  105  U.  S.  224;  Wicker  vs.  Happock,  6  Wall.  94. 

We  think  the  record  fully  proves  that  Czamowski  did  not  employ 
any  reasonable  exertion  to  lessen  the  danger  from  the  threatening 
wall  or  to  moderate  the  resulting  damage ;  that  he  did  not  use  due 
care  in  avoiding  all  consequential  damage  by  taking  the  necessary 
steps  to  protect  his  own  property. 

Conceding  for  the  argument — but  which  we  are  not  prepared  to 
concede — that  Werlein  was  himself  negligent  in  the  premises,  it  is 
manifest  that  Czamowski  was  equally  aware  of  the  danger  which 
threatened  him,  and  therefore  the  fault  of  both  is  mutual. 

In  considering  a  somewhat  similar  question,  our  predecessors 
said,  in  Mailhot  vs.  Pugh,  30  An.   1366:   "He  who  has  by  his  fault 
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contributed  to  that  of  another — ^who  has  by  his  obstinacy,  or  bad 
judgpnent,  or  negligence,  or  indolence,  himself  been  the  author  of  hiB 
own  misfortunes,  and  through  these  or  like  causes  has  contaribnted 
to  produce  the  condition  of  which  he  complains — can  not*  invoke  in 
his  behalf  and  for  his  indemnification  an  equitable  principle  which 
was  intended  to  apply  only  for  the  benefit  of  those  who  are  without 
fault  in  the  particular  matters  that  form  the  subject  of  complaint.'' 

On  a  similar  controversy  we  recently  said:  "If  it  be  true  that 
there  was  mutual  negligence,  the  principle  is,  that  when  the  negli- 
gence of  each  party  was  a  proximate  cause  of  the  injury,  no  dam- 
ages can  be  maintained.  In  such  cases  there  can  not  be  nsnally  an 
apportionment  of  damages."  Levy  vs.  Carondelet  Canal  and  Navi- 
gation Company,  34  An.  180. 

In  this  case  the  fault  of  Werlein  and  Czamowski  was  at  least 
mutual,  and  the  negligence  of  each  was  a  proximate  cause  of  the 
injury.  We  are  satisfied  that  the  plaintiffs  are  not  entitled  to 
recover. 

Judgment  afiOirmed. 


«  it«i  No.  10,618. 

«  lOM  L.  s.  Harrison  &  Bro.  vs.  Thrir  Creditors. 

50    SS3 

No  uppuintment  of  permanent  syndic  nnder  c*€C.  ISIO,  R.  S,.  can  be  made  wherein 
opposition  to  the  meetinpc  of  creditors  is  pendin^r.  In  vbich  the  election  of 
syndic  is  put  at  isisue.  If  the  jud^re  has  inadrertently  made  the  appointment, 
he  can  rescind  the  sama  as  harinx  been  made  in  error  when  bis  attention  is 
calliHl  to  it. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Oriean*. 
King,  J. 


H.  C.  Cage  for  Appellant : 

Where  the  creditors  have  not  «-lecicd  a  syndic,  the  jad^e  shall  appoint  the 

sheriff  iinle;(«i  one  of  the  creilitors  applies,  and  thereupon  the  jndge  shall 

appi>mt  ihecretlitor  as  syndic,    R.  *^„  :>ec.  !««. 

Thtrt-  ^  .is  no  elect iou  of  synJie  herein.  Winkler  and  Ricks  v>,  TheirCreditort. 

i*  An.  \s*\. 

A  cr^HlJtor  has  a  prvferencv  ot«  r  a  ^slran^^r  to  the  administration  of  an  estaia- 

As^.iu.l.itin);  that  dvK*trine  U*  :ri**tKency.  the  creditor  was  properiy  appoint" 

iM\,  \rt.  ini. 

The  It  n  days*  delay  for  a  nun  t:nj:  does  not  refer  to  the  action  of  the  court  « 

apjH*  nt.nc  a  <ynd'c.    Sp»  .ir*  t<  His  Creditor*,  ♦•  An.  fiS**. 
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Emeit  T.  Fliyrance  for  Appellee : 

1.  An  order  appointing  a  syndic  in  less  than  ten  days  from  the  close  of  the  meet  - 
fng  of  creditors  is  improvldently  issued  and  can  be  rescinded.  8  La.  228 ;  38  An. 
15 ;  9  La.  393 ;  R.  S.,  Sec.  1802 ;  40  An.  660. 

2.  Such  order  of  rescission  is  interlocutory,  and  can  not  be  appealed  from. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  procea  verbal  of  the  notary  before  whom  the 
meeting  of  the  creditors  of  the  insolvents  was  held  shows  that  there 
was  no  appointment  of  syndic.    There  were  two  candidates. 

John  R.  Picton,  one  of  them,  alleges  that  there  were  certain  illegal 
votes  cast,  which,  if  eliminated,  would  entitle  him  to  be  appointed 
syndic.  His  opposition  was  filed  within  ten  days  from  the  meeting 
of  creditors.  Within  the  ten  days  in  which  oppositions  can  be  filed 
to  the  proce8  i^erhal  of  the  meeting  of  creditors,  W.  S.  Benedict,  on 
the  schedule  as  a  creditor,  was  appointed  syndic,  under  Section  1810, 
R.  S.,  during  the  pendency  of  the  opposition  of  Picton.  The  atten- 
tion of  the  District  Judge  was  directed  to  this  irregularity  by  a 
motion  filed  by  Picton,  and  he,  on  the  same  day  the  motion  was 
filed,  set  aside  the  order  appointing  Benedict.  From  this  judgment 
Benedict  has  appealed. 

It  is  very  evident  that  the  judge  could .  only  appoint  a  syndic  on 
the  failure  of  the  creditors  to  do  so  as  directed  in  Section  1810,  R. 
S.  A  delay  of  ten  days  is  allowed  within  which  to  file  an  opposi- 
tion to  the  proceedings  of  the  meeting  of  the  creditors.  Picton  filed 
his  opposition  within  the  l^gal  delay,  claiming  to  be  the  elected 
syndic. 

No  valid  appointment  therefore  could  be  made  pending  the  oppo- 
sition; and  if  one  had  inadvertently  been  made  by  the  judge,  it  was 
within  his  power  to  rescind  the  order  when  his  attention  was  called 
to  the  error. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  af- 
firmed. 

No.  10,698. 
Mr8.  Caroline  M.  Smith  vs.    William    S.    Reddick,  Her  Hus- 
band. 

].  The  husband  is  concluded  by  the  solemn  aduu.ssions  made  in  different  acts  and 
in  decrees  of  courts,  that  the  property  belongs  to  the  wife.  He  can  not  retain 
the  property  as  belonging  to  the  community,  for  It  )>i*1onKH  to  the  wife. 
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The  busband  can  not  reconvene  for  claims  of  the  community  and  obtain  Jndg- 
ment  during  the  existence  of  the  community  where  she  sues  for  the  resnmptioo 
of  the  control  and  administration  of  her  paraphernal  property. 

The  rlaim  pleaded  by  way  of  reconTcntion  can  be  recovered  only  when  the 
community  has  been  dissolved  by  separation  of  property  from  bed  and  boaitt. 
divorce  or  death.  ' 


A  PPEAL  from  the  Twenty  fourth  District  Coort   for  the  Parish  of 
**  *     Plsqneixiines.     lAvaudaU^  J. 


i 


E,  Howard  McCaieb  for  PU&intiff  and  Appellee:  , 

The  wife  may  at  any  time  demand  judicially  the  administration  of  berpart- 
phcrnal  property,  and  thif«  demand  necil  not  necessarily  involve  a  separation 
<»f  property  or  dissolution  of  the  community.    R.  P.  C.  23R7, 2391 :  <i  N.  S.  2J1;  ^  ^ 

1^  292 ;  10  La.  138 :  X>  An.  W6 ;  39  An.  384. 

The  bu«*liantl  can  for  no  caus<'  whatevei  !*ue  for  a  separation  of  propertr,  O  An. 
145:  Marradc.  T.  5.,  p.  571. 

There  can  !»«•  no  adjustment  of  accounts  ilor  settlement  of  tlie  community  be-  j 

tweeu  the  spouses  until  after  the  dissolution  of  the  community.  39  An.  412.  The 
member*  of  tl;*'  conju^.^1  partnership,  like  other  partners,  can  not  sneforspe-  j 

citic  iteins  an«l  have  their  accounts  adjusted  during  the  life  of  the  partner^bip.  ' 

A  sett  lenient  of  the  oommonity  follows,  but  can  not  precede  it*  dissolation. 
After  t hi- di?.<«»Iui ion  of  tht  community,  whether  by  sepamtion  of  prc»pcTty. 
««ep:iratum  fruiu  bed  and  board,  divorce,  or  death,  the  wife  has  the  option  to 
accept  or  rennunee.  Marcade,  T.5,  p.  GM.  This  option  she  can  not  becompelled 
to  eJlen•:^e  before  the  community  Is  dissolved.  12  An.  TT;  U  An.  4®,  The  com 
munity  is  :i«iiieerkind  of  partnersh ip ;  it  only  exists  after  it  has  terminated.  { 

becaus*'  it  ss  lOily  then  that  the  wife  may  renounce  and  thereby  destroy  itsti-  \ 

istence  »n  >o  l.tr  as  she  is  concerned:  for  a  community  renounctnl.  j*  the  same 
a"*  if  it  ha'i  n.  \  er  exKtcd.    H.  D.,  p.  S»,  Xo.  6. 

Where  tiie  i.i.''"'».»iul  has  in  Judicial  procf^edintr  and  authentic  acts  averred  and 
u(liu:tt«vi  ib.il  t.:f  pr«.»perty  in  question  was  the  separate  paraphernal  estate  of 
Ills  wife.  Iieeaii  :*ot  be  heanl  to  f;ains;iy  or  contradict  the  verity  of  these  ■»- 
sertnui^.  -.M  Vii.  !U;  2^  An.  Ki;  40  ^Ln.  5?.«;  ,^  An.  33:  41  .\n.  243. 
\n  or.insre  t;r«»Vf  was  fir«t  administered  by  the  wife  as  admin istratrii  of  ber 
n:«»llicrs  mu-«-i  s-^.on.  .<ubse«iuently.  by  a  partnership  of  which  she  wtsa 
in«'iuber.  ;«ftt  *  t  ha«l  liecorae  h«'r  property  by  inheritance,  and  lastly  by  the 
liusban*!.  l>ur  njc  the  periiHls  covered  by  the  succession  Ctwo  years"*,  and  the 
partiu  r>!;.p  live  years \  the  hu<«band  can  not  claim  to  have  had  the  tdmiais- 
t ration,    s  N.  >.  X>6:  14  An.  »^». 

Nt  .iht>rtlie  Ini^band  nor  the  community  can  claim  for  the  enhanced  valne  of 
an  »»ran^e  ic:^»\e  the  wife's  paraphernal  property,  which  is  in  a  preat  measure 
alt  r:  but  able  to  the  fertility  of  tht  soil,  superior  natural  drainage,  eleTatioaof 
the  land,  and  the  construction  by  the  Mate  of  levees  in  that  section  of  the 
lountry.     !♦•  An.  i."»^.   S»  An.  411. 
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'  Zacharie  &  Armstrong  for  Defendant  and  Appellant: 

Yn  a  demand  for  a  separation  of  property  based  on  the  allegation  of  the  disorder 
of  the  husband's  affairs,  It  must  be  shown  to  the  satisfaction  of  the  court  that 
the  wife's  property  and  rights  are  in  danger,  owing  to  the  embarrassments  or 
mismanagement  of  the  husband.  Unless  this  Is  shown  to  the  satisfaction  of 
the  court,  the  decree  will  not  be  granted.  B.  O.  C.  'U4S ;  9  An.  269 ;  12  An.  146 ;  2a 
An.  278;  83  An.  1052;  6  An.  134; 8  An.  486. 

When  the  paraphernal  property  of  the  wife  is  administered  by  the  husband,  the 
fruits  are  community  property;  and  when  such  trults  are  diverted  to  pay  the 
paraphernal  debts,  the  community  becomes  the  creditor  of  the  wife's  para- 
phernal estate  to  that  amount.  K.  G.  C.  2S86;  B.  C.  C.  2.'»9;6  An.  641;  Pothler, 
Communant^,  Nos.  206, 62.3;  Duran ton,  T.  14,  Sec.  670,  Par.  609;  Troplong,  Oontrnt 
de  Mariage,  T.  1,  Par.  .371,  Sec.  317. 

And  when  these  fruits  are  used  to  pay  debts  bearing  interest,  the  community  is 
subrogated  as  the  usufructuary  to  the  right  of  claiming  the  interest  the  debts 
so  paid  bore,  until  paid  to  the  community.  6  An.  641;  14  An.  686;  9  An.  269;  10 B. 
47;  6  An.  636;  Proudhon,  Droit  desUsufruits,  T.  1,  Kdit.  1^36,  p.  340,  Sec.  279;  Id. 
Vol.  3,  p.  674,  Sec.  167;  Id.  T.  4,  p.  89,  Sec.  1907;  Demolombe,  Oontrats,  T.  4,  pp. 
M7, 518;  Pothier  (Dupin's)  T.  1,  pp.  229, 230,  Sec.  558;  T.  10,  p.  546. 

Property  purchased  during  marriage  is  presumed  to  be  that  of  the  community, 
unless  it  is  distinctly  shown  that  it  was  purchased  with  the  separate  money  of 
one  of  the  spouses,  and  for  his  or  her  own  use.  B.  G.  0.  2402;  10  L.  148;  17  L.  296; 
1  B.  431;  9  B.  210;  5  An.  610,611;  6  An.  731;  7  An.  92;  10  An.  784;  11  An.  326;  29  An. 
76;  15  An.  688;  33  An.  167;  33  An.  609;  34  i\n.  976;  .38  An.  147;  41  An.  —(So.  Bep.,  Vol. 
6,  No.  24,  p.  685). 

When  an  Improper  reconyentlonal  demand  is  madd,  objection  to  it  should  be  made 
by  a  motion  to  strike  out,  or  by  objection  to  evidence  on  it  when  offered ;  when 
neither  of  these  modes  are  adopted,  it  is  too  late  after  trial  to  ask  that  it  be 
stricken  out,  especially  when  both  plaintiff  and  defendant  have  offered  evi- 
dence under  it  without  objection.  3  B.  364;  6  An.  3;  14  An.  849;  11  L.  309;  10  M. 
602;  8^  An.  99;  33  An.  441 ;  34  An.  513. 

Where  the  prayer  is  for  the  resumption  of  the  control  and  administration  of  par- 
aphernal property  by  the  wife,  the  husband  can  reconvene  for  paraphernal 
debts  paid  with  community  funds,  and  have  Judgment  on  the  reconventional 
demand.    35  An.  807. 

On  such  reconventional  demand  the  husband  is  a  competent  witness  as  the  agent 
of  his  wife,  in  relation  to  thegestion  of  his  administration  of  the  paraphernal 
affairs.    Act  No.  59,  Session  of  1888. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  The  plaintiff  and  the  defendant  were  married  on  the 
27tb  of  November,  1870. 

The  wife  sues  (1)  for  a  separation  of  property  and  the  dissolution 
of  the  community;  .(2)  for  resumption  of  the  administration  of  her 
paraphernal  property. 

The  decision  of  the  District  Court  denied  the  separatiou  of  prop-> 
67* 
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erty,  but  it  Ib  favorable  to  plaintifP'B  application  for  resumption  of 
the  administration  of  her  paraphernal  property. 

The  defendant's  answer  is  a  general  denial;  specially  denies  the 
right  to  dissolve  the  community,  bat  does  not  deny  the  right  of 
plaintiff  to  resume  the  control  of  the  administration  of  her  psza- 
phemal  property. 

He  sets  up  a  reconventional  demand  for  the  amount  of  communis 
and  separate  moneys  expended  in  payment  of  paraphernal  debts  and 
enhancement  in  value  of  the  paraphernal  property  contributed  bj 
his  labor,  skill,  and  by  his  separate  estate,  and  asks  for  a  moneyed 
Judgment  thereon. 

The .  reconventional  demand  was  dismissed.  From  this  decinon 
plaintiff  in  reconvention  appeals. 

There  is  no  coridence  in  the  record  to  support  the  allegations  of 
the  petition  with  reference  to  the  disorder  of  defendant's  affain, 
without  which  the  law  does  not  give  to  the  wife  an  action  sgaiosi 
her  husband  for  the  dissolution  of  the  community. 

In  addition,  counsel  for  plaintiff  relies  exclusively  on  tiie  second 
cause  of  action,  that  is,  for  the  resumption  and  control  of  the  pus- 
phemal  property,  and  the  first,  i.  e.,  for  separation  of  property,  )A 
abandoned. 

The  questions  arising  in  this  appeal  are  what  property  constitotes 
the  separate  estate  of  the  wife,  and  of  which  she  should  have  the 
management  as  her  separate  property ;  and  whether  defendant  can 
reconvene  for  paraphernal  debts  paid  with  community  funds  and 
obtain  judgn^ent  against  his  wife  in  reconvention  when  she  asks  only 
for  the  resumption  of  the  control  and  administration  of  her  para- 
phernal property? 

The  record  discloses  the  following  with  reference  to  plaintiiTa 
title  to  paraphernal  property: 

At  the  death  of  her  mother  the  plaintiff  and  her  sister  inherited 
Eclipse  plantation,  and  other  property,  described  in  the  inventoiy 
of  the  succession.  The  latter  sold  to  the  former  her  undivided  half 
of  their  mother's  succession,  end  by  this  conveyance  the  indiviaion 
of  the  property  was  made  to  end,  and  the  plaintiff  became  the  owner 
of  all  the  property  inherited  by  the  two  eisters. 

A  short  time  after,  plaintiff,  with  the  written  consent  of  her  hna- 
band,  the  defendant,  petitioned  to  be  placed  in  posssesion  of  the 
property  of  her  late  mother  as  sole  heir. 
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She  aesmned  the  payment  of  the  debts  and  accepted  the  succes- 
sion nnconditianally. 

She  was  duly  placed  in  possession. 

1.  In  a  suit  against  the  plaintiff  and  her  husband,  the  record 
of  IV  hi  eh  Ib  in  evidence,  this  plantation  is  described  as  the  property 
of  the  plaintiff,  and  judgment  was  rendered  against  her,  decreeing  a 
mortgage  on  the  property. 

2.  In  an  act  of  sale,  dated  the  13th  day  of  November,  1878,  again 
the  plantation  is  declared  to  be  the  property  of  plaintiff. 

3.  In  another  sale  made  about  the  same  time  a  similar  declaration 
1b  made. 

4.  Also  in  an  authentic  act  of  partnership. 

It  has  always  been  considered  and  treated  by  the  husband  as  the 
wife's  property.  The  court  in  two  judicial  proceedings  and  in  two 
jndgmentB,  to  which  he  was  a  party,  decreed  that  it  is  the  separate 
and  paraphernal  property  of  the  wife. 

In  his  answer  it  is  alleged  strictly  in  accordance  with  the  rights  of 
plaintiff  and  the  facts  "that  the  property  described  in  plaintiff's 
petition,  and  known  as  the  *  Eclipse  Plantation,'  is  the  paraphernal 
property  of  the  plaintiff  partly  by  inheritance,  but  not  entirely,  as 
alleged  in  plaintiff's  petition,  the  one -half  interest  therein  having 
been  purchased  from  her  sister  and  co-heir  for  the  sum  of  $1000." 

This  is  the  only  property  she  now  claims  as  her  paraphernal 
property. 

While  examining  into  the  facts  and  summarizing  them,  as  well 
state  at  this  time,  that  the  plaintiff  in  reconvention  introduced  in 
evidence  testimony  without  objection  in  support  of  his  claim,  which 
is  now  one  of  the  grounds  upon  which  he  relies  to  maintain  his 
demand. 

HlB  counsel  also  called  him  to  the  witness  stand  for  the  purpose  of 
proving  the  averments  of  his  reconventional  demand,  including 
doubtless  the  |575,  his  alleged  separate  rights,  paid  to  improve 
plaintiff^ 6  property.  To  this  testimony  the  plaintiff  objected  on  the 
gronud  that  the  husband  is  not  a  competent  witness  for  or  against 
bis  wife,  and  that  the  husband  administering  the  paraphernal  prop- 
erty of  his  wife  and  who  is  the  head  of  the  community  is  not  an 
agent  in  the  sense  of  Act  59  of  1888.  This  was  the  only  testimony 
offered  to  prove  the  separate  claim  of  defendant  in  the  original 
suit.     The  objection  was  maintained. 
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In  preparing  the  foregoing  statement  of  the  case  we  did  not  find 
an  allegation  of  agency  or  any  averment  that  any  transaction  arose 
from,  or  was  involved  in,  or  was  connected  with,  an  act  of  agency  of 
the  husband  administering  the  paraphernal  property. 

There  is  no  pleading  with  reference  to  any  act  of  express  mandate. 

The  relations  existing  between  plaintiff  and  the  defendant  are  not 
included  in  the  exceptions  in  the  Act  41  of  1888,  as  enabling  the 
husband  to  testify  for  or  against  the  wife's  interest  under  the  cir- 
cumstances of  the  case  at  bar. 

He  administered  the  property,  not  as  agent  of  the  wife,  bat  as 
head  of  the  community. 

The  tacit  mandate  under  which  he  acted  is  not  that  contemplated 
by  the  exception.  The  evidence  was  properly  excluded.  The 
reconventional  demand  is  exclusively  for  an  amount  due  to  the 
community. 

There  is  before  us  no  question  of  cny  separate  interest  on  part  of 
the  husband.     None  was  proven. 

It  is  urged  upon  our  consideration  in  support  of  the  position  that 
half  of  the  property  is  community,  and  that  therefore  the  wife  can 
recover  the  administration  of  only  half ;  that  as  a  general  rule  the 
law  considers,  as  common  property,  all  property  acquired  by  husband 
and  wife  during  marriage,  although  the  title  be  taken  in  the  name  of 
one  only,  and  that  if  the  wife  claims  property  so  acquired  as  hen 
individually  she  must  establish  her  pretensions  by  legal  proof. 

The  plaintiff  has  established  her  title  to  <<  Eclipse  Plantation." 

Not  a  particle  of  evidence  has  been  offered  for  the  purpose  of 
proving  the  incorrectness  of  the  declarations  in  the  different  deeds 
that  the  property  is  hers. 

The  defendant  now  asks  to  have  it  declared  that  half  the  property 
belongs  to  the  community. 

He  has  solemnly  declared  that  it  is  the  separate  property  of  his 
wife. 

In  his  answer  he  affirms  that  which  he  before  averred;  that  is, 
that  Eclipse  plantation  is  the  separate  property  of  his  wife. 

The  law  presumes  a  community  of  acquets  and  gains  in  every  mar- 
riage, but  that  presumption  will  not  prevail  against  solenm  acts  and 
judicial  decrees  fixing  the  ownership  in  the  name  of  the  wife. 
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The  plantation  claimed  belonged  to  plaintiff.     21  An.  88;  85  An.  \  /:,f 
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38;  41  An.  244. 

Lastly,  it  is  urged  that  the  reconventional  demand  should  not  have 
been  dismissed ;  that  plaintiff,  as  head  and  master  of  the  community,, 
has  right  to  judgment  against  the  paraphernal  property.     It  is  un-  ''  ^ 

deniable  that  during  the  existence  of  the  community  the  husband 
can  not  sue  his  wife  either  directly  or  by  way  of  reconvention  for  ;l!^ 

debt.     He  can  not  recover  judgn^ent  even  with  her  consent.     Hotard  "  ^j^ 

vs.  Hotard,  12  An.  145 ;  Marcade,  tome,  5  p.  571.  i  r:^ 

The  plea  in  reconvention  has  no  title  to  special  favor.     If  the  bus-  v  '^^ 

band  could  recover  judgment,  it  would  become  executory  whether  '-^ 

by  direct  action  or  by  way  of  reconvention.  The  property  of  the 
wife  could  be  sold  to  satisfy  the  judgment.  On  dissolution  of  the 
community  the  separate   property  would  have  been  absorbed,  and  -  ^^ 

the  wife  no  longer  the  owner.     At  any  time  it  might  please  the  bus-  v' j 

band  suit  could  be  brought,  judgment  obtained,  and  the  separate 
property  sold,  thereby  defeating  the  intended  protection  of  the  law, 
and  leaving  the  property  to  the  unrestrained  speculation  of  the  bus-  t^^ 

band  and,  possibly,  of  his  creditors.  •  '^ 

If  such  judgments  were  legal  during  the  existence  of  the  com-  ^^^ 

munity,  the  property  of  the  wife  would  be  in  easy  reach  of  the  bus-  -  .,' 

band's    creditors    in    direct    violation   of    a   prohibitory  law;    for  'J 

cona.munity  claims  might  be  used  to  destroy  the  separate  rights  and 
change  the  ownership  of  her  separate  property.  If  the  husband 
could  at  this  time  obtain  a  judgment  on  his  reconventional  demand, 
there  is  no  law  wliich  would  prevent  him  from  recovering  at  any 
other  time  during  the  existence  of  the  community. 

The  community  rights  must  remain  in  abeyance,  to  be  settled  by  a 
general  casting  of  accounts,  when  the  community  will  be  dissolved. 
The  wife  can  at  that  time  renounce. 

A  reconventional  demand  can  not  be  made  which  will  defeat  her 
right  of  renouncing. 

The  effect  of  the  renunciation  is  to  place  the  husband  and  wile  in    ' 
the  situation  they  would  be  in,  had  no  community  ever  existed  be- 
tween them.    Johnson  vs.  Pilster,  4  R.  76;  Brassac  vs.  Ducros,  lb. 
885;  McDonough  vs.  Trepe  et  al.,  7  N.  S.  69. 

The  husband  and  the  wife  are  equally  liable  for  the  debts  con- 
tracted during  the  community.     CO.  2409. 
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The  wife  may  be  relieved  from  paying  any  part  of  these  debts  by 
renouncing  the  community.    O.  0.  2410. 

She  loses  her  rights  to  the  commnnity  assets,  but  she  retakes  her 
paraphernal  property.     C.  C.  2411. 

In  order  to  arrive  at  a  fair  settlement  of  the  rights  of  the  parties 
to  the  community,  it  is  necessary  to  consider  the  property  which  the 
spouses  had  at  the  time  of  their  marriage ;  that  which  they  received 
or  acquired  during  the  marriage,  and  the  property  and  efTects  they 
reciprocally  owned  and  possessed  at  its  dissolution.  Broossard  tb. 
Bernard,  7  La.  217. 

In  settling  the  community  reference  must  be  had  to  its  condition 
at  ite  dissolution.    Thibodeaux  vs.  Thibodeaux,  16  La.  43. 

The  intended  protection  of  the  community  by  these  articles  of  the 
Oivil  Code,  and  the  jurisprudence  on  Xhe  subject,  would  at  tlmei 
be  of  little  avail  if  intervening  judgment  could  be  obtained,  sach  «8 
now  sued  for. 

A  question  similar  to  the  one  under  consideration  was  decided  in 
the  case  of  Bartoli  vs.  Huguencaud,  89  An.  413. 

That  suit  was  instituted  to  recover  from  the  wife  one-half  of  the 
alleged  profits  realized  during  the  community  on  her  separate  prop- 
erty community  under  the  administration  of  the  husband.  None  of 
the  property  remained.  The  effect  would  have  been  to  take  from 
the  wife's  separate  property  enough  to  satisfy  his  claim.  The  court 
held  in  that  case  that  the  interest  of  the  wife  attaches  at  the  dissoln- 
tion  of  the  community,  and  that  a  prior  condition  of  affairs  of  the 
community  could  not  be  taken  as  a  basis  for  settlement.  See  also 
O.  C.  2480,  2481. 

In  the  case  at  bar  a  community  right  is  made  the  ground  for  s 
reconventional  demand  prior  to  any  dissolution  of  the  commonity. 
Tbe  case  of  Joly  vs.  Weber,  85  An.  808,  is  confidently  quoted  by 
counsel  in  support  of  the  reconventional  demand.  In  that  case  there 
was  a  marriage  contract  between  the  parties  in  which  a  commnnify 
of  acquets  and  gains  was  stipulated.  It  was  stipulated  that  each 
spouse  should  pay  his  and  her  respective  debts  existing  before  the 
marriage. 

The  amounts  claimed  were  due  by  the  succession  of  the  first  hus- 
band, and  part  of  them  by  the  wife  prior  to  her  marriage,  which  she, 
in  the  marriage  contract,  had  obligated  herself  to  pay. 

It  was  decreed  that  the  wife  as  tutrix  should  be  made  to  pay  tiltf 
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amount  she  owed  in  that  capacity,  and  that  the  sums  due  by  her 
personally  (prior  to  the  marriage)  shonld  be  paid  in  accordance  with 
the  terms  of  the  marriage  contract. 


Defendant's  counsel  states  that  it  is  true  under  the  French  law 
debts  due  to  or  by  the  community  can  only  be  settled  after  the  dis- 
solution of  the  community,  but  that  this  principle  is  distinctly  based 
on  the  Articles  1468  and  1478  of  the  Code  Napoleon,  and  that  in  the 
Louisiana  Code  there  are  no  articles  corresponding  to  these. 

The  difficulty  is  not  in  finding  laws  specially  and  in  terms  operating 
a  prohibition  of  the  suit  for  a  community  claim  against  the  wife  dur- 
ing the  existence  of  the  community,  as  there  are  in  France,  but  in 
reaching  the  conclusion  in.  accordance  with  the  policy  of  the  law 
regulating  the  community  under  the  laws  of  Louisiana,  that  a  judg- 
ment can  be  obtained  against  the  wife  as  prayed  for  in  this  case. 

If  the  husband  has  a  right  to  a  part  of  the  community  before  its 
dissolution,  and  to  a  judgment  therefor,  a  fortiori^  the  wife  should 
haye  a  similar  right. 

But  she  is  absolutely  prohibited  ftom  sueing  her  husband  as  long 
as  the  marriage  continues,  except  it  be  to  obtain  a  separation  from 
bed  and  board  or  for  a  separation  of  property  or  for  the  restitution 
and  enjoyment  of  her  paraphernal  property.    C.  P.  106. 

She  has  a  similar  interest  to  that  of  the  husband  in  the  community, 
and  yet  she  can  not  secure  judgment  for  any  part  of  the  community 
before  its  dissolution,  but  the  husband  can  if  the  theory  submitted  to 
tnir  consideration  be  correct. 

But  this  special  right  has  not  been  conferred  on  the  husband.  He 
can  not  recover  judgment,  for  'Hhe  partnership  or  community  con- 
sists of  the  profits  of  all  effects  of  which  the  husband  has  the  admin- 
istration and  enjoyment,''  O.  C.  2402,  ''and  the  debts  contracted 
during^  the  marriage  enter  into  the  partnership  or.  community  of 
gains,  and  must  be  acquitted  out  of  the  common  fund,"  O.  C.  2408, 
and  at  the  diasolution  of  the  marriage  and  of  the  community,  ''the 
effects  which  compose  the  partnership  or  commimity  of  gains  are 
-divided."     Art.  2406,  0.  O. 


Our  conclusions  make  it  unnecessary  to  expressly  decide  the  effect 
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or  Hon- efifect- of  the  testimony  admitted  without  objection,  which 
was  offered  and  admitted  for  the  purpose  of  proving  the  reconyen- 
tional  demand. 

The  law  in  its  policy  does  not  admit  such  a  Judgment,  and  the  evi- 
dence does  not  cure  the  illegality  of  the  plea  for  alleged  debts  which 
may  have  accrued  during  the  existence  of  the  community. 

Each  proposition  for  the  defendant  has  received  our  carefnl  con- 
sideration, the  more  so  as  it  appears  that  he  has  industriously 
worked  a  number  of  years. 

The  witnesses  testify  that  he  has  labored  faithfuUy  and  with  some 
skill  in  repairing  the  separate  estate  of  his  wife,  and  that  it  has  heen 
improved  by  his  management. 

We  must  bear  in  mind  that  ''laws  do  not  relate  to  solitaiy  cases, 
but  to  what  passes  in  the  ordinary  course  of  affairs,"  and  in  its  appli- 
cation our  conclusions  are  that  it  is  not  possible  to  entertain  the  plea 
in  reconvention. 

Judgment  affirmed. 


4S  1054 
44      38 

No.  10,614. 
,_  Eugene   Schmitt  bt  al.   vs.  Widow  O.   Dbouet  and  Euqbnb 
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dll7  482  RABASSE. 


Ad  ofllfiHl  bond,  furnished  lu  compliance  with  the  requirement  of  a  law  which 

spectflos  Its  conditions,  is  u  legal  bond,  of  which  the  law  forms  part. 
The  obligations  of  a  surety  in  such  bond  must  be  strictly  construed,  and  most  not 

be  extended  beyond  the  intent  of  the  law. 
A  Hurcty  on  a  notary's  bond  Is  liable  only  for  his  failure  to  discharge  well an<) 

faithfully  the  duties  incumbent  upon  him,  or  required  of  him  by  law,  and  is 

not  responsible  for  nets  done  by  the  notary,  which  he  had  no  legal  power  todo. 
The  attestation  of  a  notary  that  payment  of  a  note  has  been  prolonged  as  per  act 

before  him,  when  in  truth  no  auoh  act  existed,  is  not  a  duty  incambentoD 

him,  or  required  of  him,  and  is  unauthorised  by  law. 
The  known  falsity  of  the  attestation  does  not  Involve  the  surety  Into  pecaniarj 

liability. 

APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 
King,  J. 


W,  E.  Murphy  and  Omer  Viller^  for  Ph&intilfB  and  AppeUeea. 


Ohojrles  Lougue  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Berhudez,  O.  J.  This  suit  involves  the  liability  of  a  surety  on  a 
notary's  bond  furnished  in  1884. 

Prom  a  judgment  in  favor  of  Trepagnier  and  Birba  the  surety, 
Rabasse,  appeals. 

The  facts  are  as  follows : 

On  the  28th  of  May,  1888,  and  on  the  18th  of  December  of  the 
same  year,  two  mortgage  acts  were  drawn  up  by  Oscar  Drouet,  a 
notary  for  the  parish  of  Orleans,  by  the  first  of  which  Degeorge  is 
said  to  have  issued  two  notes  of  $500  each  in  favor  of  Trepagnier, 
and  by  the  second  of  whicn  Mansion  is  stated  to  have  issued  in  favor 
of  Tudury  three  notes  of  $1000  each,  and  both  to  have  secured 
them  by  mortgage  on  their  respective  property  described  in  the  acts. 

At  the  dates  of  the  acts  the  notary  paraphed  the  notes  '<  ne  varie- 
tuvj^^  as  secured  by  montage  by  acts  before  him. 

On  the  notes  are  found  unsigned  indorsements  showing  payments 
of  interest  at  different  times. 

Each  of  the  $500  notes  bears  an  indorsement  in  the  following 
terms :  *  ^Ne  varietur.' ' 

''In  conformity  with  an  act  passed  this  day  before  me,  containing 

I  prolongation  of  payment  of  this  note  for  one  year  from  28th  of  May 

last,  and  all  interest  paid  up  to  28th  May,  1889. 

I  "  OscAB  Drouet,  Notary  Public. 

I 

'*  New  Orleans,  11th  May,  1888.'' 

Each  of  the  $1000  notes  bear  a  similar  indorsement,  except  as  to 

!  the  date  from  which  the  prolongation  begins  and  up  to  which  the 

interest  was  paid,  which  is  the  18th  of  December,  1889.    The  in- 

!  dorsement  is  dated:  ''  New  Orleans,  27th  Dec,  1888,"  and  is  signed 

I  .*'  Oscar  Drouet,  notary  public." 

I  Neither  the  acts  of  mortgage  nor  the  notes  were  signed  by  either 

Degeorge  or  Mansion.  That  which  purported  to  be  their  signatures 
thereto  had  been  forged  by  Drouet,  the  notary.  The  acts  of  pro- 
longation referred  to  in  the  indorsements  had  no  existence.  They 
had  never  been  even  drawn  up  and  forged. 

Trepagnier  and  Birba  owned  the  notes  previous  to  the  dates  of  the 
last  indorsements  thereon,  referring  to  the  acts  of  prolongation. 

On  the  22d  of  August,  1884,  long  before  the  date  of  the  last  in- 
dorsements, Drouet  had  furnished  a  bond  as  notary  for  the  parish  of 
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OrleanB,  for  the  sam  of    $5000,  with  Engene  Rabaase  as  surety 
thereon,  containing  the  following  stipnlation : 

<<  The  condition  of  the  above  obligation  is  such  that,  if  the  above 
bonnden  Oscar  Dronet  shall  well  and  faithfully  discharge  and  per- 
form all  the  duties  incnmbent  on  him,  as  notary  public  in  and  for  the 
parish  of  Orleans,  then  and  in  such  case  the  above  obligation  to  be 
null  and  void;  otherwise  to  remain  in  full  force  and  virtue." 

The  question  presented  is  simply  whether  Rabasse  is  liable  to 
Trepagnier  and  Birba,  because  of  the  falsity  of  the  indoisementB 
made  by  Drouet,  as  notary,  on  the  11th  May  and  27th  December, 
1888,  on  the  notes  respectively  then  held  by  them,  after  the  date  of 
the  bond  furnished  by  him. 

In  order  to  solve  the  question,  it  becomes  necessary  to  determine 
the  extent  of  the  responsibility  assumed  by  the  surety  and  ascertaiii 
whether  the  act  done  by  Drouet  was  a  duty  incuftibeni  upon  him  as 
notary,  coming  within  the  purview  of  the  contractual  obligation  en- 
tered into. 

The  bond  is  a  legal  bond,  furnished  in  compliance  with  a  special 
law  requiring  it,  and  which  forms  part  of  it. 

The  stipulations  which  it  thus  contains  constitute  the  contract 
entered  into  and  must  be  strictly  construed. 

The  object  contemplated  was  to  make  certain  that  the  notary 
would  discharge  and  perform  well  and  faithfuUy  all  the  duties 
incumbent  upon  him,  and  in  case  of  his  failure  to  do  so,  and  loss 
was  sustained  thereby,  to  hold  the  surety  liable. 

Section  2503  of  the  Revised  Statutes  indeed  provides  that  the 
bond  shall  be  ''conditioned  for  the  faithful  performance  of  all  duties 
required  by  law  toward  all  persons  who  may  employ  him  iu  his  pro- 
fession of  notary." 

The  section  applies  to  all  bonds  furnished  by  notaries,  whether  for 
the  parish  of  Orleans  or  the  other  parishes.    . 

Under  the  law,  notaries  and  their  sureties  are  liable  to  all  persons 
who  have  employed  them  and  who  suffer  injury  on  account  of  their 
failure  to  perform  a  duty  incumbent  on  them  or  required  by  law. 

It  would  be  cumbersome,  and  unnecessarily  so,  to  enumerate  all 
the  acts  which  a  notary  may  legally  do. 

A  notary  is  defined  to  be  an  officer  whose  duty  is  to  attest  the 
genuineness  of  any  deeds  or  writings  in  order  to  render  them  avail- 
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able  as  evidence  of  the  facts  therein  contained.    Abbott's  Digest, 
Vol.  2,  p.  182,  V.  Notary. 

Also,  a  notary  is  a  pnblic  functionary,  authorized  to  receive  all 
acts  and  contracts  to  which  parties  wish  to  give  the  character  of 
authenticity  attached  to  the  act  of  public  authority,  to  secure  their 
date,  their  preservation  and  the  delivery  of  copies.  Diet.  Droit 
€ivil.  Vol.  6,  p.  27,  V.  Notaire, 

Although  Section  2492,  Revised  Statutes,  provides  that  notaries 
public  shall  have  certain  powers,  it  does  not  undertake  to  enumerate 
them  all.  It  does  not  mention,  for  instance,  that  of  receiving  the 
renunciation  of  married  women  of  their  rights  over  the  property  of 
their  husbands ;  the  duty  imposed  upon  notaries  to  attend  to  the'reg- 
istry  of  acts  of  sale  in  the  conveyance  book  of  the  proper  office,  to 
paraph  notes  secured  by  privilege,  or  mortgage  with  acts  before  them, 
R.  G.  O.  3384,  and  various  other  acts  authorized  by  law. 

In  the  cases  of  solemn  acts,  that  is,  of  acts  which,  in  order  to  be 
valid,  must  be  drawn  up  after  the  fulfilment  of  certain  specified 
formalities,  and  must  be  framed  in  a  particular  form,  a  failure  by  the 
notary  to  observe  the  ceremonies  required  by  law,  which  it  is  incum- 
bent upon  him  to  comply  ^ith  under  pain  of  nullity,  the  notary  is 
responsible  for  a  non-compliance  therewith,  and  his  bondsmen  are 
likewise  liable  with  him,  their  obligation  being  that  he  will  faithfully 
discharge  and  perform  all  the  duties  incumbent  on  him,  or  required 
by  law  of  him,  or  else  he  and  they  will  be  liable  toward  persons 
employing  them.- 

Before  a  notary  and  his  surety  can  be  held,  it  is  necessary  there- 
fore to  determine  whether  the  act  done  or  not  done,  committed  or 
omitted,  was  or  not  authorized  by  law,  was  or  not  incumbent  upon 
him,  was  or  not  required  of  him,  whether  he  was  directed  to  do  it, 
whether  he  has  failed  to  discharge  the  duty,  and  whether  injury  has 
been  sustained. 

It  has  hence  been  held,  that  where  a  notary  does  a  thing  which 
the  law  does  not  authorize  him  to  do,  although  he  does  so,  eo  nomine^ 
In  his  capacity  of  a  notary  public,  the  surety  is  not  responsible. 

In  Brown  vs.  Schmidt,  7  An.  849,  it  was  decided  that  where  a 
purchaser  had  paid  the  price  to  the  notary  he  incurred  the  risk  of 
the  deposit. 

In  Lescongere  vs.  Dacatel,  18  An.  470,  which  was  a  suit  against  a 
notary  and  his  sureties  for  the  recovery  of  money  deposited  with  the 
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notary  and  not  deliyered  by  him,  the  court  stated  that  the  law  had 
not  made  it  the  official  duty  of  a  notary  to  receive  money,  holding 
that ''  the  securities  of  a  notary  are  only  liable  on  his  failure  to  dis- 
charge the  duties  of  his  office." 

In  Monrose  vs.  Brocard  et  al.,  20  An.  78,  which  was  a  kindred 
suit,  the  coQTt  relieved  the  surety,  saying  that  the  secnritiy  which 
the  notary  gives  for  the  faithful  performance  of  his  daties  is  onlff 
bound  for  such  acts  of  his  as  the  law  authorises  or  requires  him  to 
do  in  his  official  capacity. 

In  Saloy  vs.  Bank,  39  An.  08,  these  rulings  were  referred  to  with 
approval. 

Indeed,  by  signing  the  bond  the  surety  tells  ail  who  may  need  the 
services  of  a  notary:  You  can  go  with  security  to  this  notary.  I 
assure  you  that  he  is  a  competent  officer;  that  he  will  well  and  faith- 
fully discharge  and  perform  all  the  duties  imposed  upon  him  by  law; 
and  if  he  fails  in  doing  so,  I  will  be  responsible  to  you  for  loss  sas- 
tained. 

If  therefore  a  person  calls  on  a  notary  for  the  performance  of  a 
duty  incumbent  upon  him,  and  the  notary  fails  therein  and  injury  is 
suffered,  the  surety  is  liable  to  the  party  injured. 

Barge  on  Suretyship,  p.  49,  says  that  the  surety  of  a  public  officer 
is  responsible  only  for  those  acts  which  are  done  by  virtue,  or  under 
color,  or  by  means  of  the  office  he  holds. 

Laurent,  Vol.  19,  p.  108,  No.  112,  while  dealing  with  the  responsi* 
bility  of  notaries,  says  : 

**  Hors  de  la  mission,  I'officier  public  n'est  plus  qu'nn  simple  par- 
ticulier." 

Applying  these  principles  to  the  case  under  consideration,  it  is  ap- 
parent that  there  exists  no  law  authorizing  a  notary,  or  making  it  a 
duty  incumbent  upon  him,  to  write  offiicially  on  any  note,  or  utter 
any  certificate,  that  a  prolongation  of  payment  of  a  debt  has  been 
allowed  by  an  act  before  him. 

Such  attestation  could  not  be  authentic ;  would  be  in  law  barren 
of  any  effect ;  could  subserve  no  useful  purpose.  It  could  not  prove 
itself ;  could  not  be  admitted  as  evidence  to  show  the  fact  of  exten- 
sion or  prolongation.  To  establish  this,  the  act  referred  to^would 
itself,  or  a  copy,  have  to  be  produced  as  the  best  proof.  It  would 
be  nothing  but  a  written  hearsay  declaration,  and,  as  such,  inadmis- 
sible and  of  no  effect. 
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•  Although  it  is  manifest  that  the  notary  in  this  case  has  committed 
wrongful  and  criminal  acts  for  which  he  could  have  been  prosecuted 
and  punished  had  he  lived,  it  does  not  follow  that  his  surety  can  be 
bald  pecuniarily  responsible. 

It  may  be  that,  had  the  plaintiffs  employed  the  notary  to  draw  up 
the  acts  of  prolongation  and  have  them  signed  by  the  proper  par- 
ties, and  had  he  prepared  them,  forging  the  signatures  of  the  appear- 
era  thereto,  thereby  lulling  the  creditors  into  security  and  preventing 
them  from  taking  steps  to  enforce  recovery  in  some  way,  the  surety 
might  be  endangered;  but  the  reason  would  have  been  that  the 
notary  employed  to  draw  up  the  acts  had  failed  to  perform  a  duty 
incumbent  upon  him  and  required  of  him  by  his  employer  and  had 
prevented  the  creditor  from  having  recourse  to  law  to  secure  his 
rights ;  but  this  is  not  the  case  presented,  which  is  simply  one  in 
which  a  surety  is  sought  to  be  held,  because  his  principal,  the  notary, 
has  done  acts  which  the  law  did  not  authorize  or  compel  him  to  per- 
form, and  which  were  therefore  not  incumbent  upon  him. 

The  suggestion  of  want  of  jurisdiction  made  since  the  submission 
of  the  case  has  no  merit. 

This  suit  is  for  a  sum  exceeding  (2000.  The  judgment  was  for  up- 
ward of  (2500.  The  appellant  admits  no  liability  and  seeks  the 
reversal  of  the  judgment. 

For  these  reasons  it  is  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided  and  reversed,  and  it  is  now  adjudged  that 
there  be  judgment  in  favor  of  the  defendant,  Rabasse,  respecting 
the  demand  of  the  plaintiffs,  Trepagnier  and  Blrba,  against  him  as 
surety,  with  costs  in  both  courts. 


No.  10,404. 
The  State  of  Louisiana  vs.  John  Coz^ens. 

ArtfcleSO  of  the  Constitution  applies  only  to  acts  of  the  General  Assembly  and 
not  to  ordinances  of  municipal  corporations. 

Under  the  power  expressly  granted  to  the  city  of  New  Orleans  to  regulate  the 
use  of  its  streets  by  railways,  a  discretion  is  vested  as  to  method  and  means  of 
regulation,  which  will  not  be  Judicially  Interfered  with,  unless  manifestly 
unreasonable  and  oppressive. 
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APPEAL  from  the  First  Recorder's  Court  for  the  City  of  Nev 
Orleans.    Murphy,  J. 

T,  MeC.  HyToan,  Assistant  City  Attorney,  and  Carleton  HufU^  City 
Attorney,  for  Plaintiff  and  Appellee. 


OirauU  Farrar  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenneb,  J.  This  appeal  involves  the  legality  and  constitationalitf 
of  Ordinances  Nos.  665  and  3632,  C.  S.,  of  the  City  of  NewOrleaM. 

The  first  ordinance  makes  it  the  duty  of  railway  companies  "to 
station  at  each  intersection  of  any  street  within  the  city  of  New  Or- 
leans on  which  street  cars  are  running,  at  least  two  minutes  before 
the  approach  of  any  of  their  trains,  a  watchman,  who  shall  remain 
on  the  spot  until  after  the  passage  of  the  train,  with  a  red  signal  flag 
in  the  day  time,  and  a  red  lantern  at  night  time,  to  signalize  tbe 
approach  of  the  train." 

The  second  ordinance  inflicts  a  penalty  of  fine  or  impriaoment  on 
any  engineer  or  person  in  charge  of  a  train  who  shall  violate  said 
ordinance  by  crossing  his  train  over  such  streets  without  beu4 
flagged  as  therein  provided. 

We  are  favored  with  no  brief  on  the  part  of  appellant. 

We  glean  from  the  record  that  he  attacked  the  validity  of  the 
amendatory  Ordinance -No.  3632  on  the  ground  of  conflict  with  Article 
80  of  the  Constitution,  which  prohibits  the  amendment  of  laws  by 
r^erence  to  the  title,  and  requires  that  the  act  as  amended  shall 
be  recited  in  full. 

This  provision  applies  only  to  acts  of  the  General  Assembly,  and 
not  to  ordinances  of  municipal  corporations.  Waters  vs.  Tax  Col- 
lector, 81  An.  668. 

In  other  respects  the  ordinances  present  an  exercise  of  the  power 
expressly  granted  to  the  city  in  its  charter  "to  authorize  the  use  of 
the  streets  for  horse  and  steam  railroads,  and  to  regulate  the  Mme. 
We  discover  nothing  in  this  regulation  so  unreasonable  as  to  jnstify 
our  interference  with  the  large  discretion  vested  in  municipal  corpo- 
rations in  such  matters. 

Judgement  affirmed. 
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No.  10,617.  ^  It  n^\ 

Mbs.  E,  E.  Carroll  vs.   Hbr   Husband,  Charles  V.  Carroll,  'jtg  a^r 

h    During  t  lie  marHuKe  the  wife  has  no  right  of  action  against  Ju^r  hueband  for    Jg  ^jj^, 
altmony,  unlt;^  there  is  demanded  either  a  separation  from  bed  and  board  or     —    ■ — 
.diToroa.  ,«    WTl 

1:     A  donmnd  foratfiiiony  by  a  Wife  against  her  husband  is  an  Incident  of  aisuLt  I 
for  »(^panU[on  from  bed  and  board,  or  divorce.  It  is  accesftury  to  It  and  IniJiipa- 
rablefrouHt.    An  independent  suit  for  alimony,  disconni^'cttLMi  wRii  und  not 
Srikwinifout  of  a  suit  for  separation  from  bed  and  board,  or  divorce,  Is  an 
anouialy, 

L  TLmr«i  being  In  tho  plaintiff's  petition  no  demand  for  either  i&  separation  from 
bod  and  board,  or  diyorce,  a  case  for  alimony  is  not  stated  ;  and  uti  interlocu- 
tory judgment  therein,  awarding  alimony  pendente  Ute,  Is  u  nullicy,  and  no 
length  of  time  would  enable  the  party  In  whose  favor  it  was  rendered  to  shield 
ft  by  a  plea  oF  prescription  orre*  adjudicates, 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans, 
Monroe,  J, 

W.  S.  Benedict  and. Read  <fir  Qoodale,  for  Plaintiff  and  Appellant, 
cited  19  La.  682  J  32  An.  16;  C.  P.,  Art.  105;  2  La.,  U8j  6  La,  498| 
IS  An.  643;  32  An.  15;  35  An.  806;  13  An.  573;  36  An,  70. 


MoUe  A  Vahn^  for  Defendant  and   Appellee,    cited   C,  P,,  Art. 
105;   18  An.  41;   18  An.  613;  32  An.  16;  41  An.  284. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  suit  which  gives  rise  to  the  present  controversy 
was  filed  on  the  22d  of  April,  1874,  and  the  principal  averments  of 
the  petition  are  that  the  defendant  abandoned  the  matrimonial 
domicU,  and  has  refused,  and  persistently  refuses,  to  support  her^ 
and  without  justification  or  excuse.  That  he  has  ample  means  at 
hia  command,  and  expends  same  for  his  own  gratification  and  pie  as - 
ore,  while  she  is  left  in  necessitous  circumstances,  and  forced  to  rely 
upon  friends  for  support  and  maintenance.  The  pra^yer  is  that  the 
defendant  be  cited  to  receive  her  at  his  domicil,  and  to  furnish  her, 
as  his  lawful  wife,  with  the  necessities  of  life  according  to  his  posi*- 
tion  and  mean  a  ^  or,  in  the  alternative,  that  she  have  judgment  com* 
pelling^  him  to  give  her  aid  and  support  in  the  sum  of  |iOD  per  month* 

To  this  petition  the  defendant  tendered  the  general  issue  as  an 
answer. 
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Immediately  thereafter  the  plaintiff,  suggesting  to  the  court  thafc 
inaamnch  as  some  time  would  necessarily  elapse  before  a  trial  could 
be  had  on  the  merits,  she  prayed  for  a  rule  on  defendant  to  show 
cause  why  ''a  provisional  alimony  of  (100  per  month  shonld  not  be 
allowed  petitioner  pending  this  litigation,  commencing  from  the 
filing  of  this  suit,  and  payable  in  advance." 

To  this  rule  the  defendant  excepted,  on  the  ground  that  the  peti- 
tion in  this  case  shows  no  ground  for  alimony,  as  it  is  not  a  suit  for 
separation  or  civorce,  and  alimony  is  allowable  only  in  suits  for  sep- 
aration or  divorce  pendente  lite. 

This  exception  was  overruled,  and  on  trial  thereof  the  role  was 
made  absolute,  and  defendant  was  adjudged  to  pay  to  the  plaintiff 
''alimony  at  the  rate  of  (100  per  month"  from  the  filing  of  the  salt 
until  the  final  determination  thereof. 

This  decree  was  signed  on  June  1,  1874. 

The  original  suit  remained  in  statu  guoj  and  on  the  25th  of  Jannaiy, 
1884,  a  petition  for  the  revival  of  the  judgment  rendered  on  said 
rule,  and  a  citation  thereunder,  was  duly  served  on  the  defendant  in 
person  a  day  or  two  subsequently,  and  a  judgment  of  revival  was 
signed,  the  defendant  having  made  no  appearance,  and  the  case  be- 
ing tried  on  default. 

On  the  24th  of  September,  1889,  the  present  counsel  appeared  for 
the  defendant,  and  filed  a  supplemental  and  amended  answer,  in 
which  the  following  defences  are  set  out  substantially,  viz: 

That  the  plaintiff  is  without  right  to  stand  in  judgment  herein,  and 
that  the  judgment  rendered  and  signed  therein  on  the  let  of  Jime? 
1874,  should  be  annulled  and  set  aside,  as  well  as  the  judgment 
reviving  same,  and  plaintiff's  demands  rejected. 

To  this  answer  the  plaintiff  excepted,  first,  that  the  record  shows 
full  proof  of  her  allegations  and  no  defence ;  second,  res  judicaia 
and  prescription ;  and  third,  that  the  averments  of  defendant's  sap- 
plemental  answer  are  unfounded  in  fact,  and  not  consonant  with 
good  morals. 

A  trial  was  had  on  the  merits,  and  a  final  judgment  rendered  and 
signed  on  the  12th  of  March,  1890,  in  favor  of  the  defendant,  and 
the  plaintiff  has  appealed.  The  judgment  not  only  rejected  the 
plaintiff's  demands,  but  it  also  annulled  the  interlocutory  decree  of 
June  1,  1874,  awarding  alimony  to  the  plaintiff  pendente  Kte,  and  the 
judgment  reviving  same. 
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Hence  this  appeal  presents  the  questions,  first,  whether  the  plain- 
tifiP  is  or  was  capacitated  to  stand  in  judgment  against  her  husband 
as  a  defendant,  in  a  suit  for  alimony  pure  and  simple;  second t  had 
the  judge  a  quo  authority  to  annul  the  interlocutory  decree  award-  ' 

ing  the  plaintiff  alimony  pendente  lite. 

I. 

On  the  first  proposition  we  feel  bound  to  hold  with  the  District 
Judge  that  the  plaintiff  did  not  have,  and  has  not,  the  capacity  to 
stand  in  judgment  against  her  husband  in  this  suit,  it  being  for  the  ^ 

recovery  of  alimony  during  the  existence  of  their  marriiige^  and  unac-  v 

companied  with  any  demand  for  separation  from  bed  and  boardj  or 
for  a  divorce. 

It  is  provided  by  Code  of  Practice,  Article  106,  that  ^*a  married 
woman  can  not  sue  her  husband  8o  long  as  the  marnugts  eorniinuea, 
except  it  be  to  obtain  a  separation  from  bed  and  board  ^  or  for  the 
separation  of  property,  or  for  the  restitution  and  enjoyment  of  her 
paraphernal  property,  or  in  case  she  holds  her  property  separate 
from  him  by  her  marriage  contract,  or  for  divorce,"  etc. 

This  language  is  prohibitive,  and  precludes  a  married  woman  from 
suing  her  husband  in  any  case  or  for  any  cause  other  than  those 
specifically  mentioned  in  that  article. 

On  this  subject  the  provisions  of  the  Civil  Code  are  harmoniouB 
with  those  of  the  Code  of  Practice.  For  it  is  provided  by  Article 
138  of  the  former,  that,  for  the  causes  enumerated,  either  of  the 
spouses  may  claim  judicially  a  separation  from  bed  and  board ;  by 
Article  139,  that  married  persons  may  reciprocally  clfiim  a  divorce 
for  certain  specified  causes;  by  Article  2391,  that  a  wife  has,  dunng 
the  marriage,  a  right  of  action  against  her  husband  for  the  refltitu- 
tion  of  her  paraphernal  effects;  and  by  Article  2425,  that  a  wife  may 
petition  her  husband  for  a  separation  of  property. 

In  case  the  wife  sues  for  a  separation,  either  from  bed  and  board 
or  divorce,  and  **has  not  a  sufficient  income  for  her  maintenance** 
during  the  pendency  of  such  suit,  it  is  made  the  duty  of  the  judge  to 
allow  her  '*a  sum  for  her  support,  proportioned  to  the  means  of  her 
husband."     R.  C.  C.  148. 

These  are  the  articles  of  the  codes  which  control  and  govern  the 

wife's  rights,  and  provide  her  remedies  in  matters  between  her  hns* 

band  and  herself.     Thev  are  exclusive  of  all  others.     Thev  exclude 
68  *         . 
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the  plaintiff's  right  of  action  for  the  allowance  of  alimony  against 
her  husband  during  the  existence  of  the  marriage,  ^nd  uncoupled 
with  any  demand  for  a  decree  of  separation  from  bed  and  board  or 
divorce. 

Plain  and  unambiguous  as  the  quoted  articles  appear  to  be,  they 
have  undergone  judicial  investigation,  and  been  interpreted  in 
several  cases,  and  notably  in  Heyob  vs.  Her  Husband,  18  An.  41, 
Moore  vs.  Moore,  18  An.  615,  and  Holbrook  vs.  Holbrook,  32  An.  15; 
and  in  each  of  which  the  wife  was  held  to  have  no  cause  of  action 
for  alimony  in  such  case  as  thi^. 

In  the  first  case  the  court  held  that  the  plaintiff's  demands  did  not 
come  within  the  provisions  of  Article  105  of  the  Code  of  Practice, 
and  said : 

''  The  marriage  is  not  dissolved,  and  she  does  not  sue  for  a  separa- 
ration  from  bed  and  board  or  divorce,  nor  for  a  separation  of  prop- 
erty, nor  for  the  restitution  and  enjoyment  of  her  paraphernal 
property ;  nor  is  she  claiming  any  rights  under  and  by  virtue  of  a 
marriage  contract. 

'*The  plaintiff  has  not  presented  herself  in  a  position  before  the 
court  to  obtain  a  judgment  for  alimony  *  *  and  we  think  the 
exception  that  no  leg^  cause  of  action  is  shown  should  have  been 
maintained.*' 

In  the  second  case  it  was  said  that  ''  the  general  rule  is  that  a  wife 
has  no  right  of  action  against  her  husband,  but  there  are  exceptions 
which  are  indicated  in  Article  105  of  the  Code  of  Practice.''  After 
quoting  it,  the  court  say:  *'This  article  prohibits,  in  the  strongest 
words,  any  action  by  the  wife  against  her  husband,  except  those 
enumerated  in  it.     She  can  not  sue." 

In  the  third  case  the  court  announced  the  pith  of  the  question  con- 
cisely." 

"The  demand  for  alimony  by  the  wife  against  the  husband  is  an 
incident  to  a  suit  for  separation  or  divorce — is  accessory  to  it,  and 
inseparable  from  it.  An  order  or  judgment  for  alimony  is  made 
pending  such  suit,  A  suit  for  alimony  between  such  parties,  discon- 
nected ^ith  and  not  growing  out  of  a  suit  for  separation  or  livorce, 
is  an  anomaly.*' 

Notwithstanding  this  suit  was  filed  in  1874,  it  was  suffered  to  re- 
main untried  and  not  disposed  of  until  1890.  It  was  pot  at  issue  in 
the  interim  by  an  answer.  To  the  plaintifTs  rule  on  defendant  to 
show  cause  why  a  provisional  alimony   should  not  be  allowed  her 
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pending  the  litigation,  the  latter  excepted  on  the  grounds  stated  in 
Code  of  Practice,  Article  105;  and  consistently  therewith  he  has  re- 
cently supplemented  his  answer  by  averring  that  the  plaintiff  was 
without  right  to  stand  in  judgment.  The  case  was  an  open  one,  and 
the  issues  were  appropriately  and  correctly  determined  by  the  lower 
judge.  The  plaintiff  had  no  capacity  to  stand  in  judgment  on  the 
issues  presented,  and  her  demands  were  correctly  rejected. 

II. 

The  Hame  argument  and  authority  cited  in  the  preceding  para- 
graph are  alike  applicable  to  this  one.  Though  judgment  was  taken 
on  a  rule  for  alimony,  pendente  lite,  the  right  was  resisted  and  de- 
nied by  the  defendant ;  and  the  issue  raised  thereon  was  precisely 
the  same  as  that  raised  in  the  petition.  After  the  judgment  had 
been  rendered  on  the  rule,  decreeing  the  plaintiff  entitled  to  ali- 
mony, there  was  in  reality  nothing  for  determination  on  final  trial  if, 
in  law,  that  judgment  was  valid  and  could  stand.  But  as  that  decree 
was  only  a  preliminary  one — an  interlocutory  decree — something 
else  was  neeessary  to  found  the  plaintiff's  demand,  t.  e.,  a^naZ  judg- 
ment on  the  merits.  And  as  it  was  an  interlocutory  decree,  and  in- 
consistent with  the  final  judgment  rendered  in  the  cause,  it  was 
necessarily  annulled  by  the  latter,  in  effect  as  well  as  in  terms. 

InaBmucl]  as  there  is  no  demand  made  in  the  plaintiff's  petition  for 
a  decree  of  divorce  or  separation  from  bed  and  board  against  her 
husband  T  a  case  for  alimony  is  not  stated,  and  the  interlocutory  judg- 
ment awarding  alimony  in  her  favor  pendente  lite  is  stricken  with  a 
radical  and  incurable  nullity,  and  must  be  revoked.  Prescription 
and  res  judicata  can  not  save  it. 

JudgTuent  affirmed. 

No.  10,671. 
The  State  ex  rel.  J.  M.  Wells,  Jr.,  vs.  W.  F.  Blackman, 

Judge. 

1.  The  tfitttHmontary  executor,  eonlined  to  Jail  becauHe  of  non-compliance  with  the 
court's  ordrr  to  flic  an  account  of  his  administration,  presented  his  account. 
It  Hm  ?4tati"Tiient  and  an  account  which  should  beset  for  trial.  A  trial  should  be 
liHfl,  litul  tlio  admissible  evidence  offered,  admitted.  The  assets  of  the  succcs- 
Hion  tinUfir  lUs  administration  should  be  proven  and  jud[?m6nt  rendered  for  the 
btilance,  ufUr  having  deducted  the  debts  proven  to  have  been  paid. 

2,  TIk' up  pel  lute  court  has  jurisdiction  to  determine  if  a  relator  has  complied 
witli  the  onler  of  the  District  Court  directing  him,  as  testamentary  executor 
to  lllfe  an  act*ount. 
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Stat*?  vx  rel.  Wells,  Jr.,  vs.  Blackman,  Jud^c*. 


A  PPLICATION  for  Certiarari  and  Prohibition. 


M,  C.  Moseley  and  W.  W.  Whittington  for  the  Relator. 


Respondent  in  person. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  In  1874  the  relator,  being  at  the  time  Public  Admin- 
istrator, applied  for  and  had  himself  appointed  dative  testamentary 
executor  of  the  succession  of  Walter  O.  Winn. 

He  caused  an  inventory  of  the  property  of  the  succession  to  be 
made,  and  took  possession. 

In  1880  he  presented  a  provisional  account  of  his  administration. 

On  the  15th  day  of  April,  1889,  two  alleged  creditors  of  the  soc- 
cession  having  presented  a  petition  praying  for  an  order  on  the 
testamentary  executor  to  file  his  account,  showing  what  moneys  he 
had  received  and  what  paid  out,  it  was  granted.  These  petitioners 
also  prayed  for  his  dismissal  from  the  executorship. 

He  failed  to  comply  with  the  court's  order,  and  did  not  file  an 
account,  but  instead  filed  several  pleas,  which  were  overruled. 

On  the  4th  of  May,  1889,  a  judgment  was  rendered  removing  the 
executor  from  his  trust. 

George  A.  Staples  made  application  to  be  appointed  dative  testa- 
mentary executor  to  succeed  the  executor  dismissed.  The  applica- 
tion was  opposed  by  the  executor  who  had  been  dismissed. 

Judgment  was  signed  in  open  court  on  the  9th  day  of  Xovember, 
1889,  dismissing  this  opposition  and  confirming  the  appointment  of 
the  executor  now  in  office. 

On  the  5th  day  of  May,  1890,  an  order  was  issued  to  imprison  the 
relator  until  he  complied  with  the  order  of  court  by  filing  *" 
account  of  executorship,  and  thereby  purged  himself  of  contempt  in 
not  having  complied  with  the  court's  order. 

While  in  prison  the  relator  prepared  and  presented  what  purports 
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to  be  an  account  of  his  gestion  as  dative  testamentary  executor  and 
immediately  after  applied  for  his  release. 
This  wa^  denied. 

Tha  relator  applied  to  this  court  to  obtain  his  releafle  from  jail  and 
praj'ed  for  writs  of  certiorari  and  prohibition  and  all  other  orders 
necessary  in  the  premises  (to  be  released  temporarily  until  this 
court's  session  in  November) ,  and  that  after  due  proceedings,  the 
writs  be  made  peremptory  and  he  discharged  permanently. 

On  the  9th  of  September,  1890,  the  respondent  judge  waa  ordered 
to  show  caiisej  in  writing,  why  the  further  execution  of  the  order  of 
commitmout  should  not  be  suspended  until  the  application  for  relief 
shall  have  been  heard  and  determined. 

In  compliance  with  this  order  the  respondent  judge  filed  his 
answer. 

Afterward,  on  tlie  22d  day  of  September,  it  was  ordered  that  thc^ 
respondent  show  cause  why  the  relief  prayed  for  should  not  be 
granted,  and  he  was  directed  to  file  his  answer  to  this  order  on  the 
first  Monday  of  November,  1890. 

In  the  meantime  the  relator  was  released  and  the  further  execu* 
tion  of  the  order  of  commitment  for  contempt  was  suspended j>eH- 
dente  lite.  The  respondent  was  also  ordered  to  annex  to  his  return 
the  original  of  all  the  records  and  documents  referred  to  in  the  pe- 
titions and  answers. 

The  respondent  in  his  answer  states  that  he  has  for\\^arded  all  the 
onginai  documents  called  for,  which  were  found  in  the  record  of  the 
Bucceeaion  of  Winn.  The  original  inventory  and  other  documents 
are  not  in  the  record  and  could  not  be  forwarded. 

The  account  Hied,  upon  which  the  relator  relied  to  obtain  his  re- 
lease, and  to  which  the  respondent  objected  as  not  being  an  accu- 
rate, and  as  not  presenting  a  full  and  complete,  statement  of  the 
affairs  of  tfie  succession,  while  under  the  administration  of  the  re- 
lator is  addressed  properly  to  the  court. 

He,  in  his  account,  in  a  preliminary  statement,  reaeryea  the  excep- 
tions previously  tiled  by  him  and  mentions  the  different  grounds  upon 
which  he  previously  relied. 

He  charges  himself  with  the  proceeds  of  the  sale  of  a  part  of  Cope* 
land  Plantation  made  December  6,  1886,  viz:  $3020. 

He  credits  himself  with  costs  and  attorneys'  teen  amounting  to 
$523.40. 
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He  presented  his  account,  and,  alleging  that  he  had  complied  with 
the  order  of  court,  prayed  to  be  released ;  and  further  prayed  that 
the  account  be  homologated  and  for  all  orders  necessary  in  the 
premises. 

In  his  petition  for  release  relator  alleges  under  oath  that  the  ac- 
count that  has  been  filed  is  a  true,  correct  and  proper  account. 

That  the  amount  charged  is  the  first  and  only  amount  belonging 
to  the  succession  of  W.  O.  Winn  which  he  has  received.  That  it 
was  disbursed  as  stated  in  his  account,  as  the  vouchers  will  establish 
on  trial  (to  determine  whether  or  not  it  shall  be  homologated). 

For  the  purpose  of  supporting  his  allegations  in  part,  at  least,  he 
annexed  a  copy  of  the  testimony  of  his  attorney  at  one  time. 

The  attorney  testifies  that  while  he  was  relator's  attorney  he  col- 
lected the  funds  and  paid  them,  and  that  the  relator  did  not  receive 
any  amount  during  the  time  except  his  commission  as  testamentary 
executor.  In  pursuance  of  the  understanding  between  him  and  his 
client  he  retained  the  amount  of  the  succession  funds  untU  a  certain 
judgment  had  been  rendered  in  the  United  States  Court,  and  then 
paid  it  over  to  the  creditors  as  decreed  by  the  court,  the  receipts  for 
which  are  in  the  file  of  the  succession.  The  attorney  added  that 
since  his  discharge  he  had  not  attended  to  any  of  the  functions  of 
the  executor. 

The  foregoing  being  the  statement  of  the  case,  we  at  once  8tat« 
that  the  account  should  contain  a  statement  of  the  receipts  and  pay- 
ments of  the  executor  and  of  the  property  received,  that  sold,  and 
the  remainder  delivered  to  the  present  executor.  But  the  record 
does  not  disclose  the  facts  necessary  to  enable  us  to  determine 
whether  the  account  is  an  absolute  nullity  or  not,  nor  can  we  satis- 
factorily determine  how  much  or  how  little  of  the  property  has  been 
accounted  for.  The  inventory  is  not  in  evidence ;  there  is  no  testi- 
mony respecting  the  assets  of  the  succession;  whether  large  or  small, 

is  not  proven. 

Not  the  least  reference  is  made  to  any  particular  property  received 
by  the  testamentary  executor,  for  which  he  has  failed  to  account, 
nor  to  any  particular  amount. 

If  the  succession  owns  considerable  property,  which  has  been  re- 
ceived by  the  executor,  and  which  he  retains;  if  he  has  made  large 
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collections  of  money  for  which  he  fails  to  account,  the  statement 
presented  is  absolutely  incomplete ;  but  if  the  amounts  be  small,  and  he 
has  attempted  to  include  a  proper  statement  in  his  account,  although 
the  required  forms  have  not  been  observed,  and  matters  of  substance 
may  be  to  some  extent  wanting,  the  account  filed  is  complete  enough 
to  enable  him  to  obtain  his  release. 

The  respondent  judge  alleges  in  his  answer  that  he  has  the  au- 
thority, and  that  it  is  especially  within  his  province  to  compel  com- 
pliance with  the  order  issued  to  account,  and  to  see  and  determine 
whether  the  officer  has  complied. 

In  the  event  of  absolute  refusal  to  account,  the  position  is  correct. 

We  presume  respondent  relies  upon  the  case  of  the  State  ex 
rel.  Kieman  &  Waters  vs.  Judge,  41  An.  815,  and  authorities 
quoted.  No  case  is  quoted  or  any  authority  referred  to.  We 
have  not  been  favored  with  a  brief  by  the  relator,  nor  by  the  re- 
spondent. Assuming  that  these  decisions  are  relied  upon,  we  do 
not  discover  any  great  analogy  in  the  cases  with  the  one  under  con- 
sideration.    They  arose  from  a  violation  of  an  order  of  injunction. 

The  court  condemned  the  infringers  of  the  order  to  ten  days'  im- 
prisonment. On  a  review  of  the  District  Court's  action  this  court 
did  not  entertain  jurisdiction;  refused  the  writ  of  certiorari,  and  de- 
cided that  in  issuing  the  injunction  the  court  exercised  a  right  vested 
in  it;  that  the  injunction  was  a  proper  exercise  of  judicial  authority; 
that  the  disobedience  was  a  contempt,  and  that  the  proceedings  were 
regular. 

Had  it  exceeded  the  limit  of  judicial  authority,  the  result  would 
doubtless  have  been  different ;  jurisdiction  would  have  been  enter- 
tained. 

If,  for  example  (although  the  defendant  had  acknowledged  the 
court's  power,  and  no  further  acts  of  violation  had  b^en  committed), 
after  the  ten  days'  imprisonment  had  elapsed  another  term  of  im- 
prisonment had  been  ordered  without  the  least  authority,  the  ap- 
pellate court  would  not  have  refused  relief  and  declined  to  order  the 
release  of  the  prisoner. 

If  an  administrator  files  his  account,  his  imprisonment  and  all 
contempt  by  disobedience  is  at  an  end ;  the  appellate  court  will  not 
be  closed  against  application  to  obtain  his  liberty. 

The  District  Court  in  the  Injunction  cases  before  referred  to  had 
the  exclusive   authority  to  compel  obedience  to  its  order,  and  to 
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punish  disobedience  by  sending  the  disobeyer  to  jail  any  number  of 
days  not  exceeding  ten,  and  to  renew  the  penalty  in  case  of  persiBt- 
ent  violation. 

In  probate  proceedings  the  recalcitrant  executor  can,  under  the 
orders  of  the  District  Court,  be  imprisoned  until  he  files  his  account 
of  administration  as  ordered.     C.  C.  1011. 

This  is  particularly  within  the  exclusive  authority  of  that  court. 

When  the  party  condemned  has  incurred  the  penalty  in  the  former 
cases  (the  injunction  cases  before  mentioned),  or  when  in  the  latter 
(as  in  the  case  at  bar)  he  has  filed  his  account,  the  limit  of  the  ex- 
clusive authority  is  reached ;  and  if  necessary  to  secure  his  release, 
the  appellate  court  will  not  decline  jurisdiction. 

We  unhesitatingly  conclude  that  the  relator  should  not  be  again 
imprisoned  under  the  original  order  isssued,  and  that  he  should  be 
given  the  opportunity  to  prove  the  correctness  of  his  account  on 
trial.  The  desire  of  the  respondent  judge  to  bring  about  a  final  set- 
tlement of  the  succession  is  commendable,  but  we  do  not  discover 
that  his  purpose  will  be  more  readily  subserved  by  prolonged  im- 
prisonment of  the  relator. 

If  the  condition  of  the  succession  be  as  alleged  in  respondent's 
answer,  the  relator  by  filing  and  persistently  presenting  his  account 
as  correct  will  thereby  expose  himself  to  loss  and  future  troubles 
without  thereby  obtaining  extraordinary  delay. 

The  court's  decree,  on  issue  joined,  can  remodel  the  account  so  as 
to  make  it  conform  to  law  and  justice  (in  case  the  remodeling  be 
necessary) . 

The  writ  of  prohibition  is  made  peremptory,  and  the  relator  dis- 
charged. 


No.  10,672. 
The    State  ex  rel.    Harmony   Club   vs.   The   Judges  of  thb 
Court  of  Appeals  for  the  Parish  op  Orleans. 

MaiitlamiM  will  not  Issue  to  compel  the  Court  of  Appeals  to  pass  upon  the  inerUsot 
11  case,  in  which  less  than  $500  is  claimed,  and  where  questions  of  law  alone  arc 
involved,  where  the  record  does  not  contain  the  statement  of  facts  requirw^ 
l>y  the  rules. 

The  testimony  and  evidence  received  by  the  District  Court,  though  in  the  record 
will  not  supply  the  wanted  statement  of  facts.  In  such  cases  the eoort  has 
jurisdiction  over  (juestions  of  fatr  alone. 
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Tiie  Court  of  Appeals  is  called  on  to  decide  questions  of  law  as  to  fHPti  loi?/iU  hy 
thf  Iwwcr  court,  and  not  as  to  facts  to  lie  found  by  the  appellate  pourt* 

TUeiirtitJtj  of  the  C.  P.,  601,  refers  to  cases  to  be  tried  on  appeal,  bctth  mi  tin-  fmtj? 
unci  on  the  law,  but  not  to  cases  over  which  the  appellate  court  hiiK  Juiisiiit'- 
lion  aa  to  <juestions  of  law  alone.     • 

A  PPLIOATION  for  Mandamus. 


Hetir^  L,  Lazarus  for  the  Relator: 

The  rules  of  practice  regulating  appeals  to  and  proceedings  in  tlu  Snproimr  Cuiirt 
^tmlliipply  to  appeals  and  proceedings  in  courts  of  appeal,  so  fur  :ih  they  niiiy 
he  applic!il)le,  until  otherwise  provided  by  law.    Art.  103  of  the  Tun  si  J  tut  (oii. 

^VUiTQ  the  t* -timony  has  been  reduced  to  writing  by  the  clerk,  it  strvtw  n%  n  stut*. - 
linnil  t>[  farts,  if  the  parties  sliould  not  agree  to  one.  C.  P.,  Art*  Tifjl;  *l  Ia\.  lil'. 
lU  \a\.  T^ri\  Lil)  An.  72:  21  An.  134;  18  An.  262. 


Btiok,   Dinkelspiel  &  Hart  for  the  Respondents. 


The  opinion  of  the  court  was  delivered  by 

Berhudez,  C.  J.  This  is  an  application  for  a  mandamus  to  com- 
pel the  respondents  to  try,  on  its  merits,  a  case  which  they  have 
dismissed  for  want  of  jurisdiction. 

The  complaint  is  that  the  court  has  jurisdiction,  and  tbiit  it  ouglit 
to  be  made  to  exercise  it,  by  deciding  the  merits  of  the  controversy. 

It  appears  that  the  relator  brought  a  suit  to  prevent  the  (las  Light 
Company  from  removing. a  meter  which  had  been  placed  in  thf^ 
premises  occupied  by  the  club,  to  measure  the  quantity  of  gas  con- 
sumed, and  that  in  the  petition  it  had  been  alleged  that  if  the  meter 
was  removed  the  club  would  sustain  damages  exceeding  $5000. 

The  iujuuction  was  allowed,  but  after  issue  joined  waa  disKoHed. 

An  appeal  was  then  taken  by  the  club  to  this  court,  but  it  wasdis- 
miaaed,  for  the  reason  that  the  amount  of  damages,  susceptible  event- 
ually of  being  sustained,  could  not  exceed  $1700,  which  is  lesa  than 
the  lower  jorisdictional  limit  of  this  court. 

The  club  aext  took  an  appeal  from  the  judgment  of  the  District 
Court  to  the  Court  of  Appeals  for  the  Parish  of  Orleans. 

A  motion  to  dismiss  this  appeal  was  there  made  on  two  grounds : 

1.  The  amount  involved  [does  not  exceed  one  hundred  dollar? 
($100). 
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2.  If  otherwise,  it  is  less  than  five  hundred  dollars  ($500),  and  the 
appeal  is  not  brought  up  in  such  manner  as  to  enable  the  court  to 
pass  upon  the  questions  of  law,  if  any,  involved  therein. 

The  Court  of  Appeals  sustained  the  motion,  holding  that,  were  the 
plaintiff  to  sustain  the  apprehended  damages,  these  would  not  exceed 
$85,  and  that  if  they  exceeded  $100,  they  would  be  less  than  $500; 
that  in  appeals  in  such  cases  the  jurisdiction  of  the  court  was 
restricted  to  questions  of  tow,  and  that. there  was  no  statement  of 
fact,  bill  of  exception  or  special  verdict  in  the  record  to  justify  the 
court  in  passing  upon  the  merits  of  the  controversy;  that  for  the 
failure  of  the  appellant  to  have  complied  with  the  rule  of  eonrt  re- 
quiring such  statement,  bill  or  verdict,  the  appeal  should  be  dis- 
missed; and  it  ordered  accordingly. 

The  relator  here  now  charges : 

1.  That  the  damages,  if  sustained,  would  exceed  $1600. 

2.  That  they  surely  exceed  $100. 

3.  That,  in  the  first  case,  the  Court  of  Appeals  having  jurisdiction 
over  the  facts  and  the  law,  and  the  testimony  and  evidence  receiTed 
below  being  of  record,  it  should  pass  upon  the  merits;  and  in  the 
second  case,  that  the  proof  being  equivalent  to  the  statement  of  fact* 
required,  the  rule  has  been  complied  with,  and  the  Court  of  Appeals 
should  pass  upon  the  merits  as  far  as  they  involve  questions  of  to«?- 

The  judges  of  the  Court  of  Appeals  have  entered  appearance  in 
this  court,  and,  in  justification  of  their  action,  have  referred  to  the 
original  proceedings  and  the  opinions  which  they  have  delivered 
therein  on  the  subject  of  jurisdiction. 

We  are  under  the  painful  necessity  of  again  announcing  (41  An. 
1012)  that  answers  in  such  cases  should  contain  a  statement  of  the 
reasons  for  which  the  relief  sought  should  not  be  granted,  and  that 
a  reference  to  proceedings  should  be  made  only  in  support  of  them. 

I. 

It  is  clear  that  the  apprehended  dam^es,  if  sustained,  would  ex- 
ceed $100,  but  be  less  than  $500. 

They  would  consist  of  $48  per  annum  from  the  incipieney  of  the 
suit,  March  16,  1889,  to  the  termination  of  the  lease  of  the  club  to 
the  premises  in  which  the  meter  was  placed,  i.  e.,  September  30, 
1891,  more  than  two  years  and  six  months,  which  make  it  some  fl^O. 
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II. 

The  Constitution,  Art.  128,  provides  that  in  such  cases  the  Court 
of  Appeals  should  have  jurisdiction  over  questions  of  law  only. 

It  is  therefore  evident  that  in  such  cases  the  appellate  court  has 
no  jurisdiction  over  the/acf«. 

The  rules  which  it  has  established  require  that  in  cases  of  that 
category  there  shall  be  a  statement  of  factSy  bills  of  exception,  to 
enable  it  to  pass  upon  the  questions  of  law  thereby  presented. 

The  substitution  of  the  testimony  and  evidence  received  by  the 
District  Judge  to  this  required  statement  of  facts  does  not  satisfy 
the  rule. 

The  CouH  of  Appeals  would  be  called  on,  in  a  case  in  which  it  has 
jurisdiction  over  questions  of  law  alone,  to  inquire  into,  ascertain 
and  announce  th^  facta.  This  would  place  that  class  of  cases  on  the 
same  footing  with  those  in  which  more  than  $500  is  involved,  and  in 
which  the  court  is  to  pass  on  both  the  facts  and  on  the  law. 

The  Court  of  Appeals,  in  such  ».ases,  has  jurisdiction  to  decide 
questions  of  law  alone  on  facts /ound,  and  not  on  facts  to  be  found. 

The  article  of  the  Code  of  Practice  (601)  which  the  relator  in- 
vokes has  reference  to  a  state  of  things  in  existence  in  1826,  and  has 
no  bearing  on  such  occurring  since  1879,  when  the  jurisdiction  of  the 
Court  of  Appeals,  then  created  for  the  parish  of  Orleans,  was  de- 
fined by  the  Constitution.  The  code  prescribes  how  cases  could  be 
taken  on  appeal  to  the  Supreme  Court,  then  in  existence,  which  had 
jurisdiction  over  both  facts  and  law,  and  in  no  way  refers  to  appeals 
in  which  questions  of  law  alone  can  be  reviewed. 

The  theory  on  which  the  relator  grounds  a  claim  for  relief  here  to 
show  that  possible  injury  exceeds  $500,  because  of  previous  sayings 
of  this  court,  lacks  all  foundation. 

When  the  motion  to  dismiss  was  before  this  court  we  did  not  un- 
dertake to  state  what  the  injury  apprehended  might  amount  to,  if 
sustained,  because  the  lease  of  the  clubto  the  premises,  not  being  in 
the  transcript,  its  duration  could  not  be  ascertained  and  arguendo 
we  simply  considered  that,  even  if  it  were,  it  could  not  implicate  the 
gas  company  beyond  the  term  of  its  charter,  which  had  thirty- five 
years  to  run,  and  that  in  such  event  the  damages  could  hardly  ex- 
-ceed  $1700,  the  inferior  limit  of  an  appellate  jurisdiction. 
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Now,  the  lease  was  produced  by  the  relator  before  the  Court  of 
Appeals,  and  it  expires  on  December  30,  1891. 

As  already  shown,  the  injury,  if  any,  W9uld  be  less  than  |dOO. 

The  Court  of  Appeals  properly  declined  to  pass  on  the  merite  of 
the  case. 

It  is  therefore  ordered  that  the  application  herein  be  refused  with 
costs. 


4«  1084 

J8^i«»,  No.   10,662. 

I  *2  1084 

1117  92b        The  State  ex  rel.  Bobet  Bros.   vs.   The  Judge  op  the  Coubt 
OP  Appeals  fo^  the  Parish  of  Orleans. 

1.  Where  neither  the  principal  nor  the  reconventlonal  demand  excee<l»  $2iwi, 
neither  is  appealable  to  this  court. 

2.  The  amounts  inTolved  In  both  can  not  be  cumulated  to  Establish  jarisdiction, 
and  the  case  is  not  affected  by  the  fact  that  the  decision  of  both  depends  on  the 
solution  of  the  same  question  arising  under  the  same  contract. 

A  PPLICATION  for  Certiorari  and  Prohibition. 


A 


Charles  Carroll  for  the  Relators  : 

"  The  real  amount  in  dispute,  exclusive  of  interest,  whenever  the  same  can  be 
lefcally  ascertained  from  the  pleadings  and  documents,  and  not  the  allegations 
of  the  parties,  Is  to  be  the  test  of  the  jurisdiction  of  the  Supreme  Conrt."  ^* 
.T2  An.  <>29;  32  An.  1191;  :t8  An.  394. 

AVhere  a  suit  involves  an  orignal  demand  for  $347.87,  based  solely  on  the  claim  tha^ 
defendants  are  liable  as  sureties  on  a  contract  for  more  than  $2000,  andarecon- 
ventional  demand  claiming  repayment  of  $1768.67,  paid  under  protest  by  reason 
of  the  same  contract— the  Judgment  as  to  both  original  and  reconventlonal  de- 
uuind  depending  solely  on  the  question,  whether  or  not  the  contract  Is  binding 
on  the  defendants— then  the  matter  in  dispute  is  the  amount  of  both  demands. 
$2116.54,  and  the  Court  of  Appeals  is.wlthout  jurisdiction.  Const.,  Arts,  "^l  an^ 
128,  as  amended ;  Lartigue  vs.  White,  25  An.  201;  Kills  vs.  Silversteln.'iS  An.4'; 
lieirne  vs.  (iill,34  An.  7;  State  ex  rel.  vs.  Judge,  24  An.  601;  State  ex  rel.  vis. 
Judge,  21  An.  65;  Peychaud  vs.  Weber,  25  An.  13il. 

If  In  a  suit  involving  an  original  and  reconventlonal  deuiand,  the  judgment  to  be 
rendere<l  on  both  demands  depends  solely  and  entirely  on  one  and  the  same 
question ;  and  If  that  judgment  will  affect  the  parties  litigant  to  an  amount  in 
excess  of  $2000,  then  "the  nuitter  in  dispute"  exceeds  that  sum,  and  the  Court 
of  Appeals  is  without  jurisdiction.  The  cases  where  the  original  and  recon- 
ventlonal demands  have  not  been  cumulated  are  cases  presenting  two  »uit»  in 
one,  where  the  matter  In  dispute  on  the  one  hand  was  different  from  the  matter 
in  dispute  on  the  othei^-eaeh  requiring  a  distinct  and  separate  examination. 
See  (tove  vs.  Kendig,  3  Rob.  386;  Hanna  vs.  Bartlette,  10  Rob.  438:  A>  /»<"*' 
Ciood\\in,  11  Rob.  12;  Lumorere  vs.  Avei-y,  32  An.  1008. 
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Rice  &  Armstrong  for  the  Respondents : 

1.  In  an  appeal  from  a  judgment  upon  a  principal  and  upon  a  reconventional  de- 

mand the  jurisdiction  of  the  appellate  court  depends,  as  to  the  principal  de- 
mand, upon  its  amount;  and,  as  to  the  reconventional  demand,  upon  its 
amount.  The  principal  and  reconventional  demands  are  not  to  bo  aggregated 
in  order  to  determine  the  appellate  jurisdiction.  Const,  of  State,  Art.  128,  as 
amended;  Gove  vs.  Kendig,  3  Uob.  387;  Hanna  vs.  Bartlette,  lORob.  438;  Kx 
parte  Goodwin,  11  Rob.  12;  I-.amorere  vs.  Avery,  32  An.  1010;  Dean  vs.  Clark,  5 
An.  105;  TardoB  vs.  Ship  Toulon,  U  An.  199;  Stevenson  vs.  Whitney,  33  An.  658; 
Smith  vs.  Ins.  Co.,  33  An.  1072;  Colomb  vs.  McQuaid,  3fi  An.  327;  Prejean  vs.  Le- 
compte,  41  An.  748. 

2.  In  case  of  money  deuiand,  the  jurisdiction  of  the  appellate  court  depends  upon 
the  (trntnttitf  and  not  upon  the  cause  of  demand. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  TJie  relators  invoke  the  exercise  of  our  supervisory 
jurisdiction  to  prohibit  the  Court  of  Appeals  from  entertaining  an 
appeal  which,  it  is  claimed,  is  not  within  the  jurisdiction  of  said 
court. 

The  appeal  is  taken  in  a  suit  in  which  the  plaintiff  claims  a  judg- 
ment against  the  defendants  for  $347.87,  and  in  which  the  defend- 
ants deny  said  claim,  and,  assuming  the  position  of  plaintiff  in  re- 
convention, pray  for  judgment  in  their  favor  for  $1768.67. 

Both  the  principal  and  the  reconventional  demands  are  within  the 
jurisdiction  of  the  Court  of  Appeals. 

As  we  very  recently  said,  '*  It  is  well  settled  that  the  appealable 
character  of  the  principal  and  reconventional  demands  must  each 
be  separately  established,  and  that  the  amounts  of  both  can  not  be 
cumulated  to  bring  the  amount  within  our  jurisdiction. *'  Prejean 
vs.  Lecompte,  41  An.  748;  see  also  Colomb  vs.  McQuaid,  36  An.  370; 
Smith  vs.  Ins.  Co.,  33  An.  1072;  Stevenson  vs.  Whitney,  Id.,  658. 

The  rule  must  be  applied  in  this  case.  It  can  not  be  varied  by  the 
fact  that  the  decision  of  both  demands  depends  on  the  solution  of 
the  same  question  arising  under  the  same  contract. 

Whatever  may  have  been  the  measure  of  the  original  rights  and 
obligations  of  the  parties  to  this  contract,  if  they  have  so  dealt  with 
each  other  that  neither  can  or  does  claim  from  the  other  an  amount 
exceeding  $2000,  they  have  necessarily  placed  their  demands  out- 
side of  our  jurisdiction,  and  within  the  jurisdiction  of  the  Court  of 
Appeals. 
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Succession  of  Del  Kscobal. 


We  have  attentively  considered  the  several  authorities  quoted  b}^ 
counsel  for  relators,  but  find  them  all  to  rest  on  different  principles^ 
and  not  applicable  to  this  case. 

It  is  therefore  ordered  that  the  writs  prayed  for  be  denied  at  rela- 
tors' cost. 


No.  10,616. 
Succession  of  Paulino  Del  Escobax,. 

1.  The  nuncupative  testament  by  public  act  need  contain  no  other  description  of 
the  wltncHscH  than  their  names,  their  number  and  their  residence.  It  need  not 
expressly  negative  the  existence  of  Incapacities,  which  are  matters  for  exterior 
proof,  as  ground  of  nullity. 

2.  Where  the  will  de'acrlbes  the  witnesses  as  t/omieUed  in  the  place,  that  sufficiently 
declares  their  residence,  because  douiicil,  kt  ri  termini,  includes  reHidfticc. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightw,  J, 


James  Wilkinsan  for  the  Appellee. 


Charles  Louque  for  the  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  The  decedent  left  a  nuncupative  will  by  public  aot^ 
probate  of  which  was  opposed  by  the  legal  heir  on  the  grounds  that 
the  will  does  not  show  on  its  face : 

1.  That  the  witnesses  were  over  the  age  of  16  years,  and  male. 

2.  That  said  witnesses  are  not  stated  to  be  possessed  of  their  aigbt. 

3.  That  they  do  not  appear  to  be  residents  of  the  place  where  the 
will  was  made. 

4.  That  it  is  not  stated  the  will  was  dictated  within  the  hearing 
of  said  witnesses,  and  that  they  understood  the  language  in  which  it 
was  made. 

The  two  first  grounds  are  frivolous.  The  law  provides  that  "the 
nuncupative  testament  by  public  act  must  be  received  by  the  notary 
in  presence  of  three  witnesses  residing  in  the  place  where  the  will  ia 
executed,  or  of  five  witnesses  not  residing  in  the  place."    R-  C-  ^- 
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1578.  The  act  need  contain  no  other  description  of  the  witueeseB 
than  their  names,  their  number  and  their  residence.  Subsequent 
Articles  1591  and  1592  prescribe  certain  circumstances  whif-Ji  render 
persons  incapable  of  being  witnesses  to  testaments,  and  proof  of  such 
incapacities  might  serve  as  ground  for  annulling  the  wilU  But  no 
provision  requires  that  the  testament  should  expressly  negiitive  the 
existence  of  such  incapacities.     Sue,  Murray,  41  An.  1116. 

The  third  objection  has  no  force,  because  the  testament  expressly 
describes  the  witnesses  as  ^^domidliis  eti  cette  ville.^^  Domicil,  n^ces- 
sarily  and  ex  vi  termini ,  includes  residence,  at  least  when  coupled 
with  the  presence  of  the  party  at  the  place  of  domicil.     R,  C.  0.  38. 

The  fourth  objection  is  unfounded,  because  the  testament  exprt*aBly 
States  that  the  will  was  dictated  in  the  presence  of  the  witnesstis, 
and  it  was  not  necessary  to  state  that  they  understood  the  language 
in  which  it  was  made. 

Judgment  affirmed. 


No.  10,666.  i  ^^f 

The  State  ex  rel.  Caroline  Lacaze   vs.   The   Judgkr  op  the 
Court  op  Appeals  for  the  Parish  op  Orleans!. 

As  $1000  in  value inr<'*/«  the  Court  of  Appeals  with  jurisdiction,  aud  a  iimtM  i  iti  ilU- 
pute  in  excoss  of  $2{)00  divesU  it,  an  averment  in  the  pleadings,  t\^iat  ihf^  miioitiit 
involved  is  of  more  than  one  thoumntl  dollnrs  in  yhIuo  conftTS  jurisdurinn  'Hi  tUul 
court,  and  docs  not  exclude  it. 


A  PPLICATION  for  Mandamus. 


Benjamin  Dry  and  Moise  <&  Cahn  for  the  Relatrix. 


E.  N,   Whittemore  for  the  Respondents. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  relatrix  as  plaintiff  and  appellant  in  a  suit  de- 
pending in  the  respondents'  court,  and  which  is  entitled  Mtk.  (Caro- 
line Lacaze  vs.  Mrs.  Kate  Priestly,  seeks  by  mandamus  to  com|H'l 
the  respondents  to  take  jurisdiction  and  decide  said  case. 
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That  suit  involves  a  servitude  of  drain,  and  the  defendant,  as 
the  owner  in  possession  of  the  premises  adjoining  that  of  the  plain- 
tiff, was  enjoined  by  the  latter  from  unlawfully  interfering  therewith. 
Her  petition  alleges  that  defendant's  acts  in  the  premises  "  would 
destroy  her  servitude  and  cause  her  irreparable  injur^^  *  *  * 
which,  although  it  can  not  be  estimated  in  money,  is  of  a  value  con- 
siderably over  $1000." 

The  defendant's  answer  employs  a  similar  phrase  in  referring  to 
the  value  of  the  right  which  she  claims  to  be  entitled  to  exercise, 
viz:   *'and  which  right  is  of  the  value  of  more  than  flOOO." 

The  cause  was  argued  and  submitted  by  counsel  on  both  sides,  and 
the  same  was  taken  under  advisement  by  respondents.  Subse- 
quently, they  rendered  the  following  decision,  viz:  "Upontheshow- 
ing  made  by  the  parties,  this  court  can  entertain  jurisdiction  of  the 
appeal  only  to  dismiss  it,  ex  propria  motu,  at  appellant's  cost." 

There  is  nothing  on  the  record  to  show  on  what  ground  the 
respondents  declined  to  take  jurisdiction  of  said  cause;  but  we  find 
an  affidavit  of  a  person  familiar  with  the  locus  in  quo^  to  the  effect 
*Hhat  the  riglit  involved  in  this  suit  is  worth,  to  the  plaintiff,  more 
than  $oOO,  and  less  than  $2000."  An^  counsel  state  that  it  was  file* 
for  the  consideration  of  the  court  in  connection  with  the  motion  for 
rehearing. 

As  it  appears  that  the  respondents  refused  to  grant  a  rehearing, 
we  presume  they  declined  to  consider  the  affidavit,  and,  entertaining 
the  opinion  that  the  pleadings  did  not  clearly  show  that  the  matter 
in  dispute  was  not  in  value  less  than  $2000,  dismissed  the  appeal. 

The  only  answer  made  by  respondents  is  a  reference  to  the  record 
as  quoted  above. 

With  due  respect  to  the  opinion  of  our  learned  brothersof  the  Cir- 
cuit Court,  we  think  they  erred.  The  language  quoted  from  the 
pleadings  beiHg  taken  as  our  guide,  it  clearly  appears  that  the  mat- 
ter in  dispute  exceeds  one  thousand  dollars  in  value.  Does  it  appear, 
therefore,  that  it  exceeds  firo  thousand  dollars?  It  does  not.  The 
constitutional  amendment  confers  jurisdiction  on  this  count,  **  when 
the  matter  in  dispute,  or  fund  to  be  distributed,  shall  exceed  $2000, 
exclusive  of  interest."     Art.  81,  amenament  of  1882. 

This  court  has  no  jurisdiction  of  such  a  case,  and  if  this  one  were 
brought  here  on  appeal,  we  could  not  entertain  jurisdiction  of  it- 
r'ourtsof  Appeal  have  conferred  upon  them  by  constitutional  amend- 
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ment  jurisdiction  of  all  causes  wherein  the  matter  in  dispute,  or  the 
fund  to  be  distributed,  shall  exced  $100,  exclusive  of  interest,  and 
shall  not  exceed  $2000,  exclusive  of  interest.  Art.  95,  and  amend- 
ment of  1882. 

The  phrase   **more   than  $1000"  does  not  express,  or  necessarily 

imply,   **more  than  $2000."     The  amount  involved  is   more  than  *   %^ 

$1000,  and  it  is  not  alleged  to  be  more  than  $2000.     As  the  respond-  ,      ;-^ 

ents'  court  has  jurisdiction  of  suits  involving  more  than  $1000,  and  l''  ''''.'k 

the  amount  involved  in  this  suit  in  question  is  alleged  to  be  more  '    C^l 

than  $1000,  and  there  is  no  averment  that  it  is  more  than  $2000,  ^^ 

whereby  this  court  would  have  jurisdiction,  the  respondents'  court  lliM 

must  have  jurisdiction  of  it,  ex  necessitate  rei.  ,^ 

As  $1000  in  value  invests  the  Court  of  Appeals  with  jurisdiction,  i*:^ 

and  an  amount  in  excess  of  $2000  divests  it,  how  can  it  be  said  under  rj| 

the  pleadings  in  the  case  of  Lacaze  vs.  Priestly  that  respondents'  >  '"^  v^ 

court  is  divested  of  jurisdiction?  It  can  not.     To  so  hold,  would  be  to  \^ti 

decide  that  there  is  a  hiatus  in  appellate  jurisdiction.     The  mandamus  i.  \v§ 

must  be  made  peremptory.  .J^Jl^ 

It  is  therefore  ordered  and  decreed  the  provisional  mandamus  be  .;^ 

made  peremptory  at  responden<-s'  cost.  ,       V,'^ 


No.  10,715. 

The  State  ex  rel.  Matranga  vs.  The  Judge  of  the  Criminal 
District  Court,  Division  A. 

Certiorari  lle«  only  to  ascertain  the  validity  of  Judicial  procce<lings  on  their  face, 
and,  when  questioned,  the  jurisdiction  of  the  court  entertaining  theni.  It  can 
not  serve  to  review  a  judgment. 

In  the  instant  case,  the  proceedings  being  regular  and  the  jurisdiction  luuiues- 
tioncd,  the  application  can  not  be  entertained. 


A  PPLICATION  for  CertioraH. 


Lionel  Adams  for  the  Relator. 


Jas,  C,  Walker  for  the  Respondent. 


The  opinion  of  the  court  was  delivered  by 
Bermudez,  C.  J.     This  is  an  application  for  a  certiorari. 
69 
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The  relator  complalnB  that  the  respondent  jnd^  has  refosed  to 
order  the  Criminal  Sheriff  to  allow  certain  parties  named,  a  detec- 
tive and  a  newspaper  reporter,  to  visit  him  for  the  purpose  of  as- 
sisting him  in  preparing  his  defence  against  a  criminal  prosecntion 
for  a  grave  offence,  and  he  claims  that  the  privilege  asked,  ought 
to  have  been  allowed. 

The  District  Judge  returns,  laboring  to  justify  his  refusal. 

It  appears  that  the  relator  has  applied  to  the  District  Judge,  stat- 
ing his  grievance  and  alleged  rights  at  length,  for  a  mandamus  on 
the  Criminal  Sheriff,  commanding  him  to  allow  certain  persons  to 
communicate  with  him,  in  order  to  assist  him  in  the  preparation  of 
his  defence;  that  the  sheriff  has  answered,  claiming  that  he  had, in 
such  matters,  a  discretion  which  the  court  could  not  control,  and 
that  the  judge  sustained  this  defence. 

The  object  of  the  present  proceeding  is  obviously  to  have  this 
court  to  review  the  ruling  of  the  District  Judge,  and  to  decide  that 
the  relator  is  entitled  to  the  privileges  which  he  asserts. 

If  the  District  Judge  has  erred,  his  error  is  not  revisable  in  the 
present  proceeding. 

The  functions  of  a  certiorari  are  simply  to  ascertain  the  validity  of 
proceedings  before  a  court  of  justice,  either  on  the  charge  of  their 
invalidity,  because  the  essential  forms  of  the  law  have  not  been  ob- 
served, or  on  that,  of  the  want  of  jurisdiction  in  the  court  ent-ertain- 
ing  them. 

It  has  never  been  to  inquire  into  the  correctness  of  the  judgment 
rendered  where  the  forms  of  the  law  have  been  followed,  and  where 
the  court  had  jurisdiction,  and  was  therefore  competent. 

Hence,  it  has  been  held,  that  the  supervisory  jurisdiction  of  this 
court,  under  a  certiorari,  must  be  restricted  to  an  examination  into 
the  eortemal  validity  of  the  proceedings  held  in  the  lower  court.  It 
can  not  be  exercised  to  review  the  judg^ient  as  to  its  intrimic  cor- 
rectness, either  on  the  law,  or  on  the  facts  of  the  case.  The  super- 
visory powers  of  the  court  must  not  be  confounded  with  its  appel- 
late jurisdiction.  State  ex  rel.  Valetou  vs.  Skinner,  33  An.  257; 
State  ex  rel.  Gooch  vs.  Justice,  38  An.  968;  State  ex  rel.  Bronssard 
vs.  Justice,  39  An.  776;  also.  State  ex  rel.  Unbehagen  vs.  Justice, 
34  An.  366;  41  An.  179,  557. 

In  the  case  referred  to,  the  District  Court  had  jurisdiction  and  the 
proceedings  are  regular  on  their  face. 
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If  the  relator  has  the  rights  which  he  asserts,  and,  if  by  the  re- 
fusal of  the  District  Judge  to  recognize  and  enforce  them^  he  id 
prevented  from  preparing  his  defence,  and  the  matter  is  properly 
presented  tn  the  prosecution  proceedings,  the  same  may  be  inquired 
into  on  an  appeal  and  justice  can  then  be  done. 

For  the  time  being,  the  court  is  impotent  to  afford  the  relief  asked. 

It  is  therefore  ordered  that  the  restraining  decree  herein  made  be 
resctnded  and  that  the  application  be  dismissed  with  costs* 


No.  10,736. 

TiiE  State  ex  rel.  Matranga  et  al.  vs.  The  Recorder  of  the 
First  District  for  the  Parish  of  Orleans. 

Tilt'  ffun  that  thf  grand  jury  is  investigating  a  charge  of  mnr(U.Tu!<n[ri!4t  ufNUHtt^d  Jn 
crtistody^  vvEtlioiit  the  benefit  of  bail,  is  no  justification  for  n  refunfU-r  trt  dOi'lJiu' 
to  fix  Einft  examine  the  complaint  before  hiui. 

Such  invoifligiillon  does  not  suspend  the  pending  prosecutfon  lii-for**  tin-  ji*c'cjr(li*r. 

Whllt"  umlor  Section  lOiO,  R.  S.,  Justices  of  the  peace  havf  no  authority  to  invi-Kti- 
g»tt*  such  charges,  the  same  being  vested  in  District  Judji^c^  only,  the  retorUera 
of  the  city  of  New  Orleans  under  previous  laws,  under  the  f 'on  st  I  tut  Ion  and  the 
t  it^v  i'harti^r,  are  empowered  to  do  so. 

II  rs  tlu^  muridutory  duty  of  the  recorder  before  whom  such  complaints  ur^'InitRc^itt 
to  proceed  to  the  investigation  thereof,  unless  the  gruutl  ]m-y  fHiicUiirgi*  thv 
iiccutred,  or  the  State  discontinues  the  prosecution  befoi-r  lihn. 

The  action  of  the  recorder,  however  favorable  to  an  accusitd,  van  rmi  rHk-ve  111*' 
jbTuind  Jury  of  the  duty  or  deprive  them  of  the  right  to  Eiivr.'siigate  the  cLiirgea 
ui^fifnat  the  accused,  or  divest  them  of  their  power  over  tJie  iicLused. 

Thi'  recorder,  nl^hough  bound  to  iiroceed  with  the  pending  prfisfciition,  nuiyt 
lievenheh^sji,  on  proper  showing,  after  the  ciise  shall  hsivc  bei^n  fljtei}  for  exam- 
InaHoii,  continue  the  same  for  any  valid  cause,  in  the  exercNp  ot  rt  «ouhd  U-giO 
dlf*cretlon. 

The  remcfiy  a^ked  is  the  proper  one  and  on  the  record,  m»i?^t  br  idhmiMl. 
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A  P PLICATION  for  Mandanuis. 


Lionel  Adams,  A,  D.  Henriques  and  Arthur  Gastuiel  for  the  Relators : 

Th*^  re<.*ordiT  \^  comm mded  l)y  the  Stutelaw  to  i)frforni  the  lUity  required  of  hdn 
Ft,  S,,  j^ee.  bdo. 

The  rtntiedy  Is  a  mandamus  because; 

Thcobj**etof  these  proceedings  is  to  prevent  disorder  from  ii  (iLilurt'  nf  Jn^tlre 
JTigh"*  ¥,M  ^  Leg.  Rem.,  Sec.  L 


A 


^irpREXE  COL*BT  OF  LOUISIANA. 


■*-«♦-  'X  ->•!.  M^rmnari  et  al.  vs.  Rworder. 


.  ••  ir  .'icii  -ii'it  which  !«bould  be  enforced,  and  tbere  is  no 
*—.  n.-ui>  tt  ^nfurvmg  the  right.  High's  Kxtr.  Leg.  Keni. 
'.'  -Tt  ZzTT.  a«?ai..  f.>o«  paging,  225  e^  c^. 

::•-  w~t  n»  .•ompfl  the  inferior  tribnunl  to  exertisea  juris 
...,-«^  ..ir  '►'nia^-ttoeien-ise.    Heard's  Shortt  Le^,  foot  pag- 
-*!.   liMu..  -itHv  lo*>:  Et parte  Parker,  120  V.  S.  T.'lS;  ^/iwrte 
-I*.  '#  •ia.l-v^iT  to.,  101  r.  S.  711,  T>f). 


^-  ♦'".  Tiscnec  Auomey,  for  the  Defendant: 

.      .      •!   ••'t»*r«^  .1  ci>miiiitting  magistrate  is  not  In  liOuisianu  a 
•  ^-   •'  ""*  -  T  rriine.    State  vs.  |Runger,  14  An.  46^:  Stale  vts. 

-  -,.-  -i  I' It  .r\  pn»vi8ion,  not  found  generally  in  our  8tates,lh<? 

-.    :      *:    >n   *  not  necessary.     1  Bishop  on  Orim.  Procd.,  >ec.239a; 

•      -•  V  n    >n  .Juries,  See.  610. 

-^    •  •     Ti  .-rment  upon  the  ground  that  the  investigation  of  the 

-    -         •         ^ic  »frore  the  ooniniitting  magistrate  when  the  indict- 

--   -  v..u>ii>.    The  grand  jury  has  jurisdiction  to  Inquire  of 

•    .. — ^.tMiimitted  within  the  county.    The  People ts.  (.ieonre 

^      -     -   u    "tsn..  irsf, 

_     '    ♦■  :  a*' •»bligjU  ion  of  their  oaths,  must  determine,  asoase* 

.    » . '  ..       j,-v    will  or  w  111  not  act  upon  them  prior  to  an  eranii 

•^ -*' If.'  »'i.l  while  such  examination  Is  pending   If  it  were 

.    .    ••-•♦- '::.it  justice  might  be  often  delayeil,  If  not  entirciT 

•   '  ^  r«  t.r  llrffernan.5  Parker's  Crim.  Rep.,  394. 


%    \C«' 


le  jv^iiTt  was  delivered  by 

:.     T^  is  is  an  application  for  a  mandamti«  to  com- 
^  v.:\:  i^cermining  of  a  case  by  the  defendant. 
^    *  .^lvIJkIn  that  theif  are  detained  in  custody  andre- 
■r  r    ;>»rty   without   benefit   of  bail,   on  a  complaint 
^     rv  :hi»  recorder,  on  oath,  as  accessories  before  and 

-  ^te   n'jknif!T  of  one  Hennessey. 
*>**  w:jl:4  died  for  examination  for  the  28th  of  October 
.  >*•:>-  oontinued,  without  day,  at  the  request  of  the 
u  * 

t  ""!.>!  November  following,  the  relators  through 
a  •»  MY^  cheir  case  fixed,  heard  and  acted  upon,  but 
:t  r  it^viied  to  appoint  a  day. 

u   '.\>iu>i:i:ution  and  the  laws,  they  are  entitled  to  a 
iv:    v>  Jave  said  ease  fixed,  heard  and  determined. 
-    T-iv  :ha:  said  recorder  be  commanded  to  fix,  hear 
>k\  v.   Mxf  Aovording  to  law. 
•  *^    ^x:*  A ,  erments  of  fact,  and  sets  forth  that  the  re- 
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spondent  acted  afi  charged  for  the  reason  that  it  was  to  his  per- 
sonal knowledge  that  the  grand  jury  was  investigating  the  matter. 

In  justification  for  this  refusal  it  is  contended  that  a  preliminary 
examination  before  a  committing  magistrate  is  not  a  prerequisite  to 
a  prosecution  for  crime,  and  that,  except  by  force  of  some  statu- 
tor>'  provision  not  found  generally  in  our  States,  the  preliminary 
examination  is  unnecessary. 

It  is  also  advanced  that  the  grand  jury,  acting  under  the  obligation 
of  their  oaths,  must  determine,  as  cases  are  presented,  whether  they 
will  or  not  act  upon  them  prior  to  an  examination  before  a  magis- 
trate, and  while  such  examination  is  pending,  and  that  were  it  other- 
wise justice  might  be  delayed  and  possibly  defeated. 

The  legal  propositions  contended  for  by  the  District  Attorney  are 
well  supported  by  authority.  They  are  not  and  can  not  be  contested, 
but  they  have  no  bearing  on  the  matter  under  consideration. 

They  would  be  applicable  if  there  was  no  prosecution  before  the 
recorder,  and  if  the  accused  had  objected  to  the  proceedings  before 
the  grand  jury,  but  this  they  do  not  and  can  not  do,  because  such 
prosecution  exists  and  they  do  not  thus  object. 

What  the  relators  complam  of  is  that  the  proceedings  before  the 
grand  jur>'  are  made  to  suspend  those  before  the  recorder,  and  they 
therefore  claim  that  notwithstanding  the  fact  that  the  jury  may  be 
investigating  the  charges  against  them,  the  recorder  is  bound  to 
go  on  with  the  prosecution  before  him. 

The  relators  claim  that  the  recorder  should  so  proceed,  because 
of  the  provisions  of  Section  1010  of  the  Revised  Statutes. 

If  that  were  the  only  legislation  on  the  subject,  the  relators  would 
not  be  entitled  to  relief,  for  the  reason  that  under  its  very  terms  the 
investigation  must  be  conducted  by  the  District  Judge;  and  not  by 
the  committing  magistrate  where  he  is  nothing  but  a  justice  of  the 
peace.  See  State  ex  rel.  Stevens  vs.  Livaudais,  Judge,  34  An.  52. 
This  is  so  because  justices  of  the  peace,  under  Article  126  of  the 
Constitution,  have  power  to  bail  or  discharge  only  in  cases  not  capi- 
tal or  necessarily  punishable  at  hard  labor. 

In  the  case  cited  we  said:  **The  sole  object  of  a  preliminary  ex- 
amination being  to  determine  whether  a  party  shall  be  discharged, 
bailed  or  held  in  custody,  it  would  be  absurd  to  have  such  examina- 
tion held  before  a  justice  of  the  peace  in  cases  in  which  those  magis- 
trates would  have  no  power  to  determine  those  questions." 
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At  all  times  the  recorders  of  the  city  of  New  Orleans  have  been 
considered  as  vested  with  powers  more  extensive  than  those  con- 
ferred on  justices  of  the  peace  clothed  with  criminal  jurisdiction. 

To  place  the  subject  beyond  doubt,  the  Legislature  in  1859,  by 
Act  269,  p.  210,  specially  provided  that  the  several  recorders  for 
the  city  of  New  Orleans  are  authorized  and  required  to  take  bail  in 
all  cases  bailable  under  the  Constitution  and  laws  of  the  State. 

The  Act  of  1868,  No.  160,  p.  205,  which  is  Section  1010  of  the 
Revised  Statutes,  and  is  a  general  statute,  apparently  designed  to 
operate  throughout  the  State,  except  in  the  city  of  New  Orleans,  did 
not  propose  to  repeal  the  Act  of  1859. 

Act  95  of  1873  continued  those  powers  in  the  police  courts  thereby 
created. 

The  Constitution  of  1879  contains  two  articles,  Nos.  126  and  136, 
bearing  on  the  subject.  The  former  alludes  to  ordinary  justices  of 
the  peace,  as  said  in  34  An.  52;  while  the  latter  refers  to  police  or 
magistrate's  courts,  which  the  Legislature  is  authorized  to  pro- 
vide for,  and  to  vest  with  the  jurisdiction  of  committing  magistrates, 
free  from  the  restrictions  contained  in  Article  126. 

Acting  under  that  authority,  the  Legislature  in  1882,  gave  a  char- 
ter to  the  city  of  New  Orleans,  in  which  recorders,  such  as  they  had 
always  existed,  are  recognized,  and  by  which  they  are  said  to  be 
vested  with  the  jurisdiction  of  committing  magistrates. 

The  custom  has  always  been,  in  all  cases,  for  the  recorder  to  in- 
vestigate the  complaint,  taking  the  testimony  in  writing,  and  almost 
invariably,  except  in  palpably  groundless  accusations,  to  transmit  the 
same  to  higher  authority  for  further  action.     5  An.  746. 

It  is  clear  that  a  complaint  having  been  lodged  and  being  pending 
before  him,  it  is  the  duty  of  the  recorder  to  proceed  with  the  same 
as  the  law  provides  (Blackstone,  Vol.  4,  C.  22) ,  unless  the  State  pre- 
fers to  discontinue  it  and  leave  the  matter  in  the  hands  of  the  grand 
jury. 

We  therefore  conclude  that,  as  the  proceedings  before  the  grand 
jury  do  not  have  the  effect  of  staying  the  prosecution  before  the 
recorder,  it  is  his  duty  to  proceed  with  the  examination  of  the 
oomplaint. 

While  it  is  true  that  the  refusal  to  find  a  true  bill  by  the  grand 
jury  may  put  an  end  to  the  proceedings  before  the  recorder,  it  is 
patent  that  whatever  the  action  of  the  latter  may  be,  it  can  not  re- 
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lieve  the  grand  jury  of  their  boanden  duty  and  deprive  them  of  their 
superior  right  to  investigate  and  act  upon  the  charges  against  the 
accused,  nor  to  divest  them  of  their  power  over  the  accused. 

As  long  as  the  grand  jury  has  not  discharged  the  accused,  or  the 
State  has  not  discontinued  the  prosecution  before  the  recorder,  the 
accused  have  a  right  to  demand  that  the  latter  shall  proceed  to  ex- 
amine their  case.  Otherwise,  the  rights  of  the  accused  may  be  im- 
periled or  destroyed,  and  the  ends  of  justice  frustrated. 

While  ruling  as  we  do,  we  are  not  to  be  understood  as  saying,  that 
although  the  recorder  be  bound  to  proceed  with  the  case  before  him, 
he  shall  have  no  authority,  after  the  case  shall  have  been  fixed  for 
examination,  on  a  proper  showing,  in  the  exercise  of  a  sound  legal 
discretion,  to  allow  a  continuance  for  any  other  valid  cause. 

The  application  for  relief  is  well  founded  and,  being  authorized  by 
law,^  it  must  be  allowed. 

It  is  therefore  ordered  and  decreed  that  the  mandamua  asked  be 
made  peremptorj'^,  and,  accordingly,  that  the  respondent  do  fix  and 
proceed,  within  reasonable  delay,  with  the  case  of  the  State  vs.  The 
Relators,  pending  before  him,  in  conformity  with  usage  and  law. 
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The  State  ex  rel.  John  Joseph  vs.  M.  S.  Bringier,  Recorder.     49  io5| 

1.  All  onliiisinee  of  tlic  City  Council  having  been  vloluted,  in  which  a  mittimufl  Is 
providetl  In  default  of  fine,  the  temis  of  imprisonment  must  be  limited  to  the 
terms  of  the  ordinance. 

2.  The  Legislature  authorized  the  City  Council  to  lengthen  the  term  of  impris- 
onment; the  law  is  permissive  to  the  Council  and  is  not  an  authority  to  the 
recorder  to  nuiVce  tlie  commituient  for  a  longer  time  than  provided  in  the 
ordinance. 


\  PPLICATION  for  Certiorari. 


T,  J.  Qilloly,  for  the  Relator. 
Respondent  in  person. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.     The  relator  is  confined  in  the  parish  prison  of  the 
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oiCN  of  New  Orleans  for  violating  Ordinance  3121,  relating  to  offences 
^iii  auii^anoeB. 

Section  2  of  city  ordinances  reads: 

"No  person  shall  make  a  violent  noise  or  create  a  disturbance  or 
orTeiK'etj  ag:ainst  public  peace  by  intoxication  or  otherwise."    *    * 

Section  10:  *' Any  person  committing  any  of  the  offences  or  vio- 
!a:in^  any  of  the  provisions  hereinbefore  named  shall  be  fined  not 
les^  than  five  (5)  nor  more  than  twenty-five  (25)  dollars,  and  if  the 
rt'ie  l>e  not  paid  he  shall  be  imprisoned  for  a  term  not  exceeding  ten 

He  WHS  committed  for  disturbing  the  public  peace,  to  serve  thirty 
days,  and  he  was  condemned  to  pay  a  f\ne  of  $25,  and  in  default  .of 
^>a\ment  of  the  f\ne  to  remain  thirty  days  additional  in  prison. 

Relator  petitions  for  a  writ  of  certiorari,  directing  the  recorder  to 
send  up  to  this  court  the  record  and  all  proceedings  in  the  case,  to 
the  end  that  their  validity  may  be  determined.  The  respondent,  in 
his  return,  in  justification  of  the  commitment,  pleads  Act  41  of  1890: 
**The  ordinance  limits  the  fine  to  the  amount  provided  in  the  act'' 
There  is  no  difference  between  the  act  and  the  ordinance,  in  so  far 
as  relates  to  the  fine  as  imposed,  and  no  question  arises  in  so  far  as 
relates  to  the  fine,  but  there  is  a  difference  in  the  term  of  the 
imprisonment. 

The  ordinance  directs  an  imprisonment  of  ten  days;  the  statute 
limits  the  imprisonment  to  thirty  days.     Which  shall  govern? 

If  the  statute  is  directed  to  the  recorder,  and  is  to  be  at  once 
executed  by  him,  it  was  properly  enforced.  If  it  is  not,  but  is  per- 
missive, and  authorizes  the  City  Council  to  lengthen  the  term  of  im- 
prisonment to  be  applied  when  certain  ordinances  are  violated,  the 
liUr^T  should  prevail. 

A.'l  20  of  1882,  Section  7.  authorizes  the  City  Council  to  pass  such 
ordinances  and  see  to  their  faithful  execution  as  may  be  necessan- 
Hiul  proper  to  preserve  the  peace  and  good  order  of  the  city;  also  to 
pn>vide  for  the  punishment  of  any  violation  of  such  ordinances  and 
iri^ulations  by  fines  and  imprisonment  or  both. 

Tlie  ordinances  adopted  by  the  City  Council  were  authorized  by 
Tbi^  and  preceding  acts  of  the  Legislature. 
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The  policy  and  system  to  be  followed  in  adopting  ordinances  with 
the  view  of  maintaining  municipal  regulations  have  been  left  to  the 
proper  city  authorities.  They  are  given  the  power  of  subordinate 
legislation,  and  are  generally  authorized  to  order  the  impoHition  of 
fines  and  penalties  within  the  limits  prescribed  by  law. 

The  Act  41  of  1890  gives  authority  to  and  imposes  a  Hmltfttion  on 
the  City  Council,  but  is  not  an  authority  direct  to  the  raagiHtrate  to 
act.     He  is  vested  with  jurisdiction  to  enforce  municipal  ordinance^}. 

'*The  General  Assembly  may  provide  for  police  or  magistrate's 
courts,  but  such  courts  shall  not  be  vested  with  jurmdiction  beyond 
the  enforcement  of  municipal  ordinances  or  as  comuiitting  magis- 
trate."    Cons.,  Art.  136. 

He  therefore  enforces  the  ordinances  of  the  city. 

The  law,  Act  41  of  1890,  is  not  self-operative,  and  does  not  for  the 
purpose  of  its  enforcement  become  a  part  of  the  municipal  or- 
dinances. 

It  makes  it  lawful  for  the  city  of  New  Orleans,  tli rough  itn  Com- 
mon Council,  to  change  the  term  of  imprisonment  from  ten  to  thirty 
days,  but  no  authority  is  given  to  the  officer  to  extend  the  term  of 
the  penalty  of  an  ordinance  he  is  called  upon  to  enforce. 

His  warrant  to  act  under  the  law  is  the  ordinance  of  the  City 
Council,  and  it  is  not  possible  for  him  legally  to  invoke  Act  41  of 
the  Legislature. 

If  the  body  of  the  act  gives  ground  for  discussion »  the  title  makes 
the  law  sufficiently  plain  as  to  its  object. 

It  reads:  '*  An  act  to  authorize  the  city  of  New  Orleaus,  through 
the  several  Recorders,  to  enforce  obedience  or  to  punitsh  the  viola- 
tion of  all  ordinances  passed  by  the  Council  thereof.*^ 

Thus  vesting  the  authority  in  the  Council,  and  not  in  the  Recorder 
directly. 

**  To  arrive  at  the  meaning  of  a  law%  we  are  to  weigli  its  terms  and 
examine  its  preamble,  if  there  be  one,  in  order  to  jndfrf*  of  its  pro- 
visions by  its  object  and  the  whole  context;  and  not  to  limit  its  in- 
terpretation to  that,  would  appear  different  from  its  intention,  either 
in  a  single  portion  of  the  law  or  in  a  single  defective  expren«ion. 
We  must  prefer  the  evident  meaning  of  a  whole  law  to  the  incon- 
sistent meaning  of  a  defective  expression."  Potter- n  Dwarrie  oii 
Statutes  and  Constitutions,  p.  140. 
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City  vs.  Robin. 

*'  Every  law  shaU  embrace  bat  one  object,  and  that  expieased  in 
it8  title."     Const.,  Art.  29.     The  commitment  waa  therefore  niill. 

It  is  ordered,  adjudged  and  decreed  that  the  writ  of  certwrari  be 
made  peremptory  and  all  proceedings  in  execution  of  the  conviirtion 
be  set  aside  and  the  relator  released. 


No.  10,659. 
ttwm  C*rrY  of  New  Orleans  vs.  Loris  Robira. 

^ — Tgn^  '     AltbouKb  till*  Constitution  exempts  from  a.  lieen<>4*  tax  those  who  are  enga^l  id  i 
«^^  i4ft.  mit.*han:cal  pursuit,  it  do«*^  not  follow  that  a  pkoi^t^rapk^r  come?  vithin  tb« 

^  .Mitt  luimunitv. 

ffl24    157     riiotography  is  a  *n>w«-<;  at  W*a>t.  a  lilMrral  art.    A  photographer  is  an  artist  wln> 

practices  an  iHrrupation  in  wb.ch  the  mind  i«»  chiellT  concerned,  the  hands  an  J 

\to*i\  lK*inK  less  *o. 
L«-«.*latiTe  acts  are  t-ntitMl  t«>  great  rfsi»e*t,  and  are  presamed  to  be con*tito- 
t  :onal.  To  de^troj  the  presumption,  they  must  l>e  shown  manifestlT  to  vioUtr 
the  or«.tnK'  law.  In  tii.s  ca>e  the  ordinance  and  statute  assailed  are  eon«tita- 
tional  and  val.d. 
1  Ist-sv  who  »e»-k  sht-Uer  un.l«'r  an  exemption  law  nrast  present  a  clear  ease,  frte 
(n^m  jili  d^uM.  a*  *r.»h  law*.  >»eine  in  dennration  of  a  general  rule, most  i**- 
Mr.ct!y  I'tia^ru.'d.     r'.aii«..»«:«-  h»->  tat:<»n  warrants  an  adverse  finding 

%  PPEAL  from  the  Second  City  Conrt  of  Orleans. 
.iTX     La  Villebeurr^^  J. 


IT.  B.  SommerrilU^  .Vssistant  City  .\ttomey,  and  OarMoN  Hhr/, 
City  Attorney,  for  Plaintiff  and  Appellant. 


F<i"Ttir,  JiMi.M  iC-  KrHtt^hmitt  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bermv i>EZ.  C.  J.  This  is  an  action  for  the  recover?-  of  the  amount 
of  a  license  for  the  year  1SS9.  under  the  provirions  of  a  municipal 
v^niinance.  No.  ;^>T5.  vhieh  levies  it  conformably  to  legisUtiTe  an- 
ihority.     Aot  of  1^^6.  Sec.  12,  No.  101. 

The  viefeno^  is  that  !^<-^  the  ordinance  and  the  statnte  are  nncon- 
s:t:u::onAl  and  void,  for  the  reason  that  the  defendant  is  exempt 
frv^ni  the  ivi>r.:t'n:  of  such  lioense  by  the  oiganic  law. 
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He  avers  that  by  Article  206,  which  renders  liable  to  such  tax  all 
persons  who  pursue  any  trade,  profession,  business  or  calling^  those  ^ 
engaged  in  meckanical  and  other  named  pur»uits  are  exempt. 

Specifically,  he  contends  that,  as  he  is  a  photographer  engaged  in  ei 
meckanical  pur»uit,  he  is  exempt  from  such  license. 

Two  questions  are  to  be  considered : 

1.  Whether  the  words  *'  engaged  in  mechanical  purmtits  "  have  the 
meaning  which  he  places  on  them. 

2.  Whether  the  pursuit  of  the  defendant  comes  within  the  con- 
stitutional piirview. 

I. 

The  object  of  the  framers  of  the  organic  law  was,  primarily,  to 
render  liable  to  a  license  tax  all  persons,  associatif  >iib  of  perf^ons^ 
and  corporations  pursuing  any  trade,  profession,  busitieBS  or  calling; 
but  they  at  once  perceived  that  unless  some  restriction  or  qualiftca- 
tion  was  provided  for,  many  would  be  subjected  to  the  burden  who 
should  not  be  so  equitably,  as  being  worthy  of  special  encouragement 
and  protection.  Hence,  they  excepted  from  the  operation  of  the 
clause:  clerks,  laborers,  clergymen,  school  teachers,  those  engaged 
in  mechanical,  agricultural  and  mining  ptirsuits,  and  a  certain  clasa 
of  manufacturers. 

Strictly,  the  language  invoked  means  the  following  of  an  ooctipa- 
tion  by  one  who  performs  acts  which  are  purely  mechanical^  that  is, 
which  could  be  done  by  a  machine  or  a  regulated  physical  agent  of 

power. 

The  term  mec/wtnicans  employed  to  indicate  that  the  basineBfi,  call- 
ing, or  occupation  in  view  must  be  one  which  can  not  be  utilized, 
unless  resort  is  had  to  the  use  of  some  machinery,  or  instrument  of 
force,  or  application  of  power,  in  aid  of  manual  work,  in  some  phys- 
ical undertaking,  in  which  the  intervention  or  interaetioo  of  a  su- 
perior mind  is  not  required ;  in  other  words,  the  expression  means 
that  the  occupation  must  be  one  by  which  the  object  reiilized  is  not 
dependent  for  its  confection  on  the  exertion  of  a  controlling  intel- 
lect, but  rather  on  the  adaptation  of  some  helping  mechanism,  or 
uce  of  some  auxiliary  tool  or  instrument. 

On  twp  occasions  this  court  was  called  upon  to  ascert^n  the  con- 
stitutional purpose  and  meaning  of  those  terms. 

In  N.  O.  vs.  Bayley,  35  An.  545,  it  held  that  one  wlio  waw  a  pinti- 
terer  and  employed  others  of  the  same  class  was  engaged  in  a  m^- 
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Htate  ex  rel.  Matrangb  vs.  Judge. 


The  relator  complains  that  the  respondent  judge  has  refused  to 
order  the  Criminal  SherifP  to  allow  certain  parties  named,  a  detec- 
tive and  a  newspaper  reporter,  to  visit  him  for  the  purpose  of  as- 
sisting him  in  preparing  his  defence  against  a  criminal  proBecntion 
for  a  grave  offence,  and  he  claims  that  the  privilege  asked,  ought 
to  have  been  allowed. 

The  District  Judge  returns,  laboring  to  justify  his  refusal. 

It  appears  that  the  relator  has  applied  to  the  District  Judge,  stat- 
ing his  grievance  and  alleged  rights  at  length,  for  a  mandamus  on 
the  Criminal  Sheriff,  commanding  him  to  allow  certain  personfi  to 
communicate  with  him,  in  order  to  assist  him  in  the  preparation  of 
his  defence ;  that  the  sheriff  has  answered,  claiming  that  be  had,  in 
such  matters,  a  discretion  which  the  court  could  not  control,  and 
that  the  judge  sustained  this  defence. 

The  object  of  the  present  proceeding  is  obviously  to  have  this 
court  to  review  the  ruling  of  the  District  Judge,  and  to  decide  that 
the  relator  is  entitled  to  the  privileges  which  he  asserts. 

If  the  District  Judge  has  erred,  his  error  is  not  revisable  in  the 
present  proceeding. 

The  functions  of  a  certiorari  are  simply  to  ascertain  the  validity  of 
proceedings  before  a  court  of  justice,  either  on  the  charge  of  their 
invalidity,  because  the  essential  forms  of  the  law  have  not  been  ob- 
served, or  on  that,  of  the  want  of  jurisdiction  in  the  court  entertain- 
ing them. 

It  has  never  been  to  inquire  into  the  correctness  of  the  judgment 
rendered  where  the  forms  of  the  law  have  been  followed,  and  where 
the  court  had  jurisdiction,  and  was  therefore  competent. 

Hence,  it  has  been  held,  that  the  supervisory  jurisdiction  of  this 
court,  under  a  certiorari,  must  be  restricted  to  an  examination  into 
the  ejctemal  validity  of  the  proceedings  held  in  the  lower  court.  It 
can  not  be  exercised  to  review  the  judgment  as  to  its  intrinsic  cor- 
rectness, either  on  the  law,  or  on  the  facts  of  the  case.  The  super- 
visory powers  of  the  court  must  not  be  confounded  with  its  appel- 
late jurisdiction.  State  ex  rel.  Valetou  vs.  Skinner,  33  An.  257; 
State  ex  rel.  Gooch  vs.  Justice,  38  An.  968;  State  ex  rel.  Broussard 
vs.  Justice,  39  An.  776;  also.  State  ex  rel.  Unbehagen  vs.  Justice, 
34  An.  365;  41  An.  179,  557. 

In  the  case  referred  to,  the  District  Court  had  jurisdiction  and  the 
proceedings  are  regular  on  their  face. 
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If  the  relator  has  the  rights  which  he  asserts,  and,  if  by  the  re- 
fusal of  the  District  Judge  to  recognize  and  enforce  them,  he  is 
prevented  from  preparing  his  defence,  and  the  matter  is  properly 
presented  in  the  prosecution  proceedings,  the  same  may  be  inquired 
into  on  an  appeal  and  justice  can  then  be  done. 

For  the  time  being,  the  court  is  impotent  to  afford  the  relief  asked. 

It  is  therefore  ordered  that  the  restraining  decree  herein  made  be 
rescinded  and  that  the  application  be  dismissed  with  costs. 


No.  10,736. 

The  State  ex  rel.  Matranga  et  al.  vs.  The  Recorder  of  the 
First  District  for  the  Parish  of  Orleans. 

The  fact  that  the  grand  Jury  is  investigating  a  charge  of  murder  against  accused  in 
custody,  without  the  benefit  of  ball,  la  no  Justification  for  a  recorder  to  decline 
to  fix  and  examine  the  complaint  before  liim. 

Such  investigation  does  not  suspend  the  pending  prosecution  before  the  recorder. 

While  under  Section  IdO,  R.  S.,  Justices  of  the  peace  have  ho  authority  to  Investi- 
gate such  charges,  the  same  being  vested  in  District  Judges  only,  the  recorders 
of  the  city  of  New  Orleans  under  previous  laws,  under  the  Constitution  and  the 
city  charter,  are  empowered  to  do  so. 

It  is  the  mandatory  duty  of  the  recorder  before  whom  such  complaints  are  lodged, 
to  proceed  to  the  Investigation  thereof,  unless  the  grand  jury  discharge  the 
accused,  or  the  State  discontinues  the  prosecution  before  him. 

The  action  of  the  recorder,  how^ever  favorable  to  an  accused,  can  not  relieve  the 
grand  jury  of  the  duty  or  deprive  them  of  the  right  to  investigate  the  charges 
against  the  accused,  or  divest  them  of  their  power  over  the  accused. 

The  recorder,  although  bound  to  proceed  with  the  pending  prosecution,  may, 
neverthek'ss,  on  proper  showing,  after  the  case  shall  have  been  fixed  for  exam- 
ination, continue  the  same  for  any  valid  cause,  in  the  exercise  of  a  sound  legal 
discretion. 

The  remedy  asked  is  the  proper  one  and  on  the  record,  must  be  allowed. 


42  1091 
45    815 '. 
45  1806 

42  lU»l| 
104    240 


A  PPLICATION  for  Mandamus, 


Lionel  Adams,  A.  D.  Henriques  and  Arthur  Gaatinel  for  the  Relators : 

The  recorder  1?*  comm mded  by  the  stiitelaw  to  perform  the  duty  required  of  him 
R.  S.,  Sec.  1010. 

The  remedy  is  a  mandamUH  Ijccause: 

The  object  of  these  proceedings  is  to  prevent  disorder  from  a  failure  of  justice 
nigh's  Y.xt  .  Leg.  Rem.,  Sec.  1. 
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rollers,  which  subject  the  picture  to  pressure,  alter  which  it  is  reidy 
for  delivery. 

It  is  worthy  of  note  that  it  is  not  pretended  that  all  this  is  accom- 
plished by  the  spontaneous  action  of  the  apparatus,  for  evidently 
the  process  can  be  and  is  actually  gone  through  only  by  the  agency 
of  the  photographer,  who,  to  operate  successfully,  must  necessarily 
be  and  prove  himself  a  most  Intelligent  artist,  calling  into  activity 
not  only  his  hands,  senses  and  body,  but  also  and  chiefly,  in  order  to 
control  them,  his  scientific  aptitude  and  superintending  mind. 

It  strikes  common  sense  that  the  defendant  is  not  an  automaton, 
but  one  who,  practising  a  science  or  a  liberal  art,  is  a  pcientist  or  an 
artist,  although  of  an  inferior  grade. 

The  science  or  art  which  he  practises  is  not  a  useful  or  mechanical 
science  or  art,  but,  at  least,  a  liberal  or  polite  art — scientific  to  a 
quite  considerable  extent,  the  practice  of  which  is  made  efficient 
and  valuable  only  by  knowledge  and  skill,  as  the  result  of  some 
science,  observation,  combination  and  experimentation  not  readily 
acquired. 

It  is  to  be  observed  that  the  act  of  the  Legislature  taxes  *'pfto- 
tographers^^  expressly.  It  must  therefore  be  infen*ed  that  the  Gen- 
eral Assembly  did  not  consider  them  as  coming  within  the  constitu- 
tional exception. 

The  acts  of  a  Legislature  are  to  be  treated  with  great  respect,  as 
they  emanate  from  a  coordinate  and  powerful  branch  of  government. 
They  must  be  presumed  to  be  constitutional,  unless  they  be  shown 
manifestly  to  have  transg^ressed  or  violated  the  organic  law.  In 
this  case  the  presumption,  far  from  having  been  destroyed,  has  been 
established  as  well  founded. 

It  may  be  added  that  it  is  universally  settled  that  exemption  laws, 
being  in  derogation  of  a  general  rule,  must  be  strictly  construed *, 
that  whoever  claims  shelter  under  them  must  prove  himself  cleariy 
entitled  to  the  immunity,  and  that  in  such  cases  doubt  is  fatal. 
Plausible  hesitation  warrants  an  adverse  finding. 

We  therefore  conclude  that  neither  the  ordinance  nor  the  statute 
are  violative  of  the  Constitution  and  that  the  defendant,  not  being 
engaged  in  a  mechanical  pursuit,  is  not  entitled  to  the  exemption 
claimed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered  and  decreed  that  the  plain- 


Rouse  4&  Grant  for  Plaintiff  and  Appellant. 


Wynne  Rogers  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Bbrmudez,  O.  J.  This  is  an  injunction  suit.  Its  object  was  to 
prevent  the  sale  of  certain  efifeets  belonging  to  the  plaintiffs,  seized 
to  satisfy  a  tax  assessed  for  the  year  1888,  upon  merchandise  valued 
at  $10,000  and  cash  $1000. 

The  ground  upon  which  the  resistance  to  the  sale  is  based  is  that 
under  Article  207  of  the  Constitution  the  capital^  machinery  and  other 
property  of  the  company  employed  in  the  manufacture  of  machinery 
and  agricultural  implements  are  exempt  from  taxation. 

From  a  judgment  dissolving  the  injunction,  with  damages,  this 
appeal  is  taken. 

There  is  in  the  transcript  a  statement  of  facts,  prepared  by  coun- 
sel for  plaintiffs,  upon  which  the  case  was  tried  below. 

Conceding  that  under  this  statement  the  company  is  in  reality  one 
of  those  contemplated  by  the  Constitution,  there  is  nothing  to  show 
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Ivens  A  Son  Machine  Co.  vs.  Tax  Collector.  -I  - 


tiff,  the   City  of  New   Orleans,   recover  of    the   defendant,    Louis 

Robira,  the  amount  of  the  license  sued  for,  twenty-five  ($26)  dol-  *   , 

lars,  with  the  interest  claimed,  and  costs  in  both  courts,  with  the  <;^ 

lien  allowed  by  law.  ;.  ; 


42  lUM  '"• 
No.  10,627.  44  T»., 

.  -t  '■ 
The  Ivens  &  Son  Machine  Company  vs.   C.   H.   Parker,  Tax 

Collector. 

From  the  fact  that  the  Constitution  Article  207  exempts  for  a  time  the  capital,  ma-  " 

chinery  and  other  property  employeti  In  the  manufacture  of  machinery,  etc.,  it 
does  not  follow  that  merchandise  and  cash  assessed,  and  not  affirmatively  / 

shown  to  have  been  thus  employed,  enjoy  the  immunity. 

Kxemption  is  an  exceptional  privilege  which  must  be  unequivocally  established. 
Exemption  laws  are  strictly  interpreted. 

APPEAL  from  the  First  City  Court  of  New  Orleans. 
Price,  J. 
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state  ex  rel.  Forsytbe  and  liobertson  vs.  Judge. 

that  the  merchandise  and  cash  assessed  were  employed  in  the  manu- 
facture  of  machinery,  etc. 

It  is  not  any  capital,  any  machinery,  any  property,  belonging  to 
the  corporation  that  is  entitled  to  the  immunity,  but  only  such  as  is 
employed  in  the  manufacture  of  machinery,  etc. 

The  corporation  may  have  other  capital,  machinery  and  property 
not  80  employed,  which  would  be  assessable. 

Exemption  from  taxation  is  an  exceptional  privilege  which  must 
be  clearly  and  unequivocally  established  aflarmatively.  Exemption 
laws  are  always  strictly  interpreted  and  applied.     Doubt  is  fatal. 

We  find  no  necessity  to  refer  to  authorities  in  support  of  these 
views,  which  rest  on  elementary  principles. 

Judgment  affirmed. 


4S  1104 
44  131 
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No.  10,684. 

The  State  ex  rel.  Fousytiie  and  Robertson  vs.  Ji'dge  of  the 
Seventh  Judicial  District  Court. 

1.  The  (Constitution  of  the  State  has  not  glTen  the  Legislature  unlimited  discre- 
tion in  the  matter  of  creating  new  parishes  or  changing  the  boundaries  of  ex- 
isting parishes,  but  has  imposed  important  limitations  on  the  legislative 
power  in  these  respects  and  on  the  methods  of  exercising  the  same. 

2.  These  limitations  are  intended  as  a  protection  to  the  rights  of  existing  parishes 
and  the  people  thereof,  who  have  the  right  to  oppose  the  execution  of  legisla- 
tive acts  passed  in  violation  thereof,  and  to  invoke  the  aid  of  the  judicial  de- 
partment. 

3.  Injunction  against  persons  proceeding  under  the  authority  aud  in  execution 
of  such  acts  is  not  only  the  proper,  but  the  only  effective  remedy,  becHuse  if 
parties  wait  until  the  act  has  been  fully  executed  and  the  new  parish  or>fan- 
i/.ed,  it  is  then  too  late  to  invoke  judicial  aid. 

4.  The  entertaining  of  a  suit  for  injunction  and  the  granting  of  the  injunction  in 
such  a  case  arc  not  ultra  rires  of  judicial  power;  and  errors  therein  and  in 
other  proceedings  in  s^ich  cases  do  not  give  rise  to  the  exercise  of  our  supt-r- 
visory  jurisdiction,  but  must  abide  determinatton  in  ordinary  course. 

A  PPLICATION  for  Mandamus  and  Prohibition. 
Luce  <&  Lemle  for  the  Relator. 


F.  P.  Poche,  H.  B,  Taliaferro,  J.  F.    Ellis,    Tkos,    R.    Smith  and 
D.  JV.  Thompson  for  the  Respondent. 


r- 
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The  opinion  of  the  court  was  delivered  by  f  Na 

Fbnkeb,  J.     Tn  1890  the  General  Assembly  passed  Act  1Q7,  enti-  a>^ 

Ued  <^  An  act  to  create  the  parish  of  Troy,  and  to  provide  for  the  '  r^^ 

ors^anization  thereof."  »  ^^ 

The  said  proposed  new  parish  is  created  exclnsively  out  of  the  -^r^^ 

territory  of  the  existing  parish  of  Catahoula.  ■  i^i 

The  14th  Section  of  the  act  provided  for  an  enumeration  of  the 
inhabitants  of  the  proposed  new  parish  and  of  the  parish  of  Cata- 
houla as  it  would  be  constituted  after  the  creation  of  the  former,  ,'  ^^\(^ 
said  enumeration  to  be  made  by  certain  designated  persons;  and 
directed  that  said  enumeration  when  made  should  be  returned  to  the 
Secretary  of  State,  and  that  in  case  said  enumeration  should  show 
that  each  of  said  districts  of  territory  contained  7000  or  more  in- 
habitants, then  that  the  Governor  should  issue  his  proclamation  \  «''>| 
declaring  the  parish  of  Troy  created  and  order  an  election  of  offl-  -^ 


.■>-!l 


"A 


cers  therefor.  . '  :J^ 

After  the  promulgation  of  the  act,  the  police  jury  of  the  parish  ^^. 

of  Catahoula,  joined  by  certain  property  holders  and  tax  payers  of  ' '  \i^ 

said  parish,  instituted  an  action  in  the  Seventh  Judicial  District  >  v^ 

Court  for  an  injunction  restraining  the  persons  named  as  enumera- 
tors from  making  or  causing  to  be  made  said  enumeration,  or  any 
return  thereof,  or  in  any  manner  attempting  to  carry  out  the  pro- 
visions of  said  act;  and  for  «  final  judgment  decreeing  said  act  to 
be  unconstitutional,  null  and  void,  and  perpetuating  the  injunction. 

The  respondent  judge  issued  a  preliminary  writ  of  injunction  as 
prayed  for. 

Thereupon  the  defendants  in  said  suit  appeared,  and  moved  to 
dissolve  said  injunction  on  the  face  of  the  papers  on  various  g^rounds, 
of  which  one  was  that  it  was  premature  and  improvidently  issued. 

After  due  hearing,  the  judge  rendered  and  signed  a  judgment  re- 
scinding and  setting  aside  the  injunction. 

The  plaintiffs  then  applied  for  and  obtained  a  suspensive  appeal 
from  said  judgment,  returnable  according  to  law  at  the  next  term  of 
this  court  at  Monroe,  which  appeal  has  been  perfected  by  full  com- 
pliance with  all  requirements  of  law. 

The  defendants  now  appear  as  relators  herein,  and  invoke  the 
exercise  of  the  supervisory  jurisdiction  of  this  court  by  means  of  the 
writs  of  rnandamuB  and  prohibition. 
70 
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The  grouDds  upon  which  this  relief  is  asked  do  not  assail  the  juitB- 
diction  of  respondent's  particular  court  either  ratione  perwnm  or 
rationematerisRj  they  rest  on  the  broad  predicate  that  the  subject 
matter  of  the  injunction  suit  lies  outside  the  domain  of  the  judicial 
power,  and  that  no  court  has  the  right  to  restrain  by  injunction  the 
execution  of  an  act  of  the  Legislature  of  the  character  of  the  one 
here  in  controversy. 

We  can  by  no  means  concede  the  correctness  of  this  broad  propo- 
sition. 

The  Constitution  of  the  State  has  not  invested  the  Legislature  with 
unlimited  discretion  in  the  matter  of  creating  new  parishes  and  of 
changing  the  boundaries  of  existing  parishes.  On  the  contrary,  it 
devotes  a  special  title  to  the  subject  of  '* parochial  affairs  and  bounda- 
ries,'' wherein  it  imposes  important  limitations  upon  the  legislatiTe 
power  in  these  respects  and  on  the  methods  of  exercising  the  same. 

These  provisions  were  undoubtedly  intended  as  a  protection  of  the 
rights  of  existing  parishes  and  of  the  inhabitants  thereof  agaLost 
encroachment  by  any  legislative  action  not  taken  in  strict  conformity 
with  their  requirements. 

The  plaintiffs  in  the  suit  below,  being  the  police  jury  of  the  parish 
of  Catahoula  and  certain  citizens  and  tax  payers,  averred  that  the 
Act  No.  107  of  1890,  which  proposed  to  dismember  its  territory, 
change  its  boundaries  and  to  create  a  new  parish,  is  in  violation  of 
the  constitutional  provisions  above  referred  to  in  several  particulars 
specifically  set  forth,  and,  if  carried  into  effect,  will  inflict  upon  them 
pecuniary  damage  exceeding  $2000,  and  will  otherwise  do  them  an 
irreparable  injury.  They  further  averred  that  the  defendants,  act- 
ing exclusively  under  authority  of  said  unconstitutional  law,  were 
about  to  take  the  first  and  fundamental  step  in  execution  thereof 
by  making  the  enumeration  provided  thereby,  and  to  return  the 
same  to  the  Secretary  of  State,  and  that  if  the  said  enumeration 
should  show  the  necessary  inhabitants,  the  Governor  would,  under 
the  terms  of  the  law,  proceed  to  carry  it  into  execution.  On  these 
grounds  they  asked  for  an  injunction  restraining  the  defendants 
from  proceeding  in  execution  of  said  act,  and  for  a  decree  declaring 
the  same  to  be  unconstitutional,  null  and  void. 

Does  such  a  pleading  state  a  case  or  ask  relief  outside  the  domain 
of  judicial  cognizance  or  power?    We  think  not. 

A  strikingly  analogous  case  arose  before  the  Supreme  Court  of 
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ttenneBeee,  in  which  an  injunction  was  applied  for  to  restrain  the  pro- 
ceeding of  commisBioners  appointed  to  execnte  an  act  of  the  Legig- 
latnre  creating  a  new  County,  which  was  claimed  to  be  in  violation 
of  the  Constitution.  The  court  maintained  the  right  to  the  injunc- 
"tlon,  and  used  language  fully  applicable  to  the  present  case:  ''The 
convention  of  the  State,  which  formed  the  Constitution,  thought 
pxoper  to  place  restrictions  on  the  power  of  the  Legislature  to  create 
new  tsounties ;  and  of  consequence,  any  attempt  to  do  so,  contrary 
to  the  restrictions,  is  a  void  exercise  of  power,  which  can  and  must 
te  stopped  by  the  judicial  power  of  the  State.  There  is  no  other 
place  to  which  an  appeal  can  be  made,  and,  if  the  courts  can  not 
interfere,  the  Constitution,  it  violated,  is  a  dead  letter."  Bradley 
mi.  Commissioners,  2  Humph.  428. 

'  This  seems  to  us  to  be  sound  law,  the  recognition  of  which  is 
absolutely  essential  to  the  maintenance  of  constitutional  government. 
It  covers  not  only  the  right  of  action,  but  also  the  specific  relief  by 
injoBction,  and  its  propriety  in  the  incipient  steps  for  the  execution 
of  the  act;  for  the  court  well  said,  in  discussing  the  alternative 
remedy  by  quo  toarranto:  ''The  writ  of  quo  warranto  is  not  a  pro- 
liibitive  writ;  and  before  the  question  arising  under  it  could  be 
determined  much  mischief  could  and  would  be  done  by  the  organi- 
saiHon  of  the  county,  the  thing  sought  to  be  prevented;  and  no 
subsequent  action  of  the  court  could  by  any  possibility  place  the 
parties  concerned  in  their  ori£^al,  uninjured  condition.  *  *  * 
If  the  establishment  of  the  county  be  unauthorized,  its  organization 
oi^ht  to  be  prevented." 

-  Indeed,  in  a  subsequent  case,  where  the  complainants  stood  by 
and  suffered  the  unconstitutional  act  to  be  executed  by  the  complete 
oiganization  of  the  new  county,  and  then  sought  relief  by  proceed- 
ings to  annull  the  organization,  the  same  court  declined  relief,  say- 
ing: **  The  prohibition  of  an  act  and  the  undoing  of  it  after  it  has 
-been  performed  are  very  different  things.  *  *  *  As  long  as  the 
«cganization  of  the  county  is  in  fleriy  the  court  has  power  over  the 
^commissioners  appointed  by  the  invalid  act,  and  may  prohibit  them 
fEom  the  exercise  of  the  authority  illegally  imposed  on  them  by  it; 
but  the  moment  the  power  is  executed  and  the  county  organized  in 
pnrsnance  of  the  statute,  that  moment  the  connection  of  the  com- 
ndsBioners  with  the  transaction  ceases ;  they  become,  if  the  expres- 
I  be  legitimate,  fundi  officio ,  and  the  county  becomes,  under  the 
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■totnte,  a  political  corporation  of  the  State,  and  a  court  of  chanceix 
liaa  no  power  to  inquire  into  the  validity  of  the  act,  and,  as  we  ^- 
prehend,  a  court  of  law  neither."  Ford  yb.  Fknner  et  al.,  9  Hnmpli. 
152. 

We  nnheaitatingly  approve  the  doctrine  of  these  dedmons,  at  least 
as  applied  to  laws  of  this  character^  without,  however,  extending  it 
to  laws  in  general,  of  which  there  are  doubtless  many,  the  execnticm 
of  which  could  not  be  restrained  by  injunction  of  this  character. 

It  follows,  therefore,  that  an  injunction  at  some  stage  of  the  pre- 
liminary proceedings  in  execution  of  this  act  is  not  merely  the  appra- 
priate,  but  the  only  effective,  remedy,  open  to  parties  injured  thereby. 

Relators,  however,  vigorously  contend  that  the  particular  acta 
covered  by  this  injunction,  via:  the  enumeration  of  the  inhabitants 
and  the  return  thereof  to  the  Secretary  of  State,  are  matters  of  nn- 
questionable  legislative  discretion  and  control,  and  that  the  courts 
are  powerless  to  interfere  therewith.  This  position  is  specioos,  but 
not  solid.  The  act  of  the  Legislature,  as  appears  from  its  title,  bas 
no  other  object  except  '*to  create  the  parish  of  Troy  and  to  provide 
for  the  organization  thereof."  The  enumeration  directed  thereip 
has  no  motive,  purpose  or  meaning  except  as  a  step  in  the  proceed- 
ings provided  for  the  creation  of  the  said  parish.  At  what  stage  of 
these  proceedings  are  the  plaintiffs  to  exercise  their  right  to  proceed 
by  injunction?  If  they  wait  until  the  enumeration  is  made  and 
returned,  then  if  it  exhibits  the  required  population,  the  act  makes 
it  the  duty  of  the  Governor  ''to  issue  his  proclamation  declaring  tbe 
parish  of  Troy  created,  and  to  order  an  election  of  officers,"  etc. 
Are  the  plaintiffs  to  enjoin  the  Governor  from  issuing  his  proclama- 
tion and  order?  Or  should  they  wait  and  enjoin  the  election?  Or 
should  they  wait  still  longer  and  enjoin  the  officers  elected?  It  is 
obvious  that  whatever  be  the  objections  urged  against  the  present 
injunction,  much  more  serious  ones  would  lie  against  any  of  the  others. 

The  plain  common  sense  of  the  matter  is  that  the  injunction  at 
the  first  stage  of  the  proceedings,  preventing  their  initiation,  is  the 
most  simple,  direct  and  efficacious  remedy,  and  the  one  most  in  the 
interest  of  all  parties  concerned,  in  order  that  the  vexed  question 
maj  be  settied  before  expense  and  trouble,  which  may  prove  use- 
less, are  incurred. 

Relators  further  say  that  the  injunction  is,  at  all  events,  prema- 
ture, because  non  constat  that  the  enumeration  will  exhibit  the  num- 
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ber  of  inhabitants  required  as  a  basis  for  any  further  action,  in  which 
case  the  plaintiffs  conld  saffer  no  injury.  To  this  position  there 
are  two  answers : 

1.  It  goes  to  the  merits  of  the  injunction,  and  not  to  the  power  of 
the  court,  and  therefore  has  no  place  in  this  proceeding. 

2.  If  such  an  anticipation  should  be  correct,  the  injunction  will 
have  been  nothing  but  a  benefit  to  relatorfi. 

The  foregoing  considerations  fully  dispose  of  relators'  pretensions 
to  relief,  under  our  supervisory  powers,  on  the  ground  that  the  in- 
junction was,  in  its  incipiency,  ultra  vires  of  judiciiJ  power,  and 
that  all  proceedings  having  effect,  directly  or  indirectly,  to  give  it 
effect  or  keep  it  in  force  should  be  vacated  and  annulled.  If  we  had 
found  such  to  be  the  case,  we  might  have  overcome  the  technical, 
objections  urged  against  the  particular  forms  of  proceeding  in  which 
our  supervisory  jurisdiction  was  invoked.  If  we  held  that  the  in- 
junction originally  issued  was  beyond  the  domain  of  judicial  power, 
we  should  have  been  very  loth  to  permit  it  to  remain  for  an  instant 
in  force  under  the  effect  of  a  suspensive  appeal  from  the  judgment 
dissolving  the  same. 

But  holding,  as  we  do,  that  the  respondent  judge  in  all  his  pro- 
ceedings has  not  transcended  the  bounds  of  his  jurisdiction  or  of 
judicial  power,  all  complaints  of  error  therein  must  abide  determina- 
tion in  ordinary  course.  This  fully  covers  the  application  under 
the  mandarauB  to  vacate  the  order  granting  the  suspensive  appeal. 
That  order  was  one  clearly  within  the  range  of  the  judge's  powers, 
and  our  jurisprudence  is  uniform  that  he  not  only  can  not  be  com- 
pelled to  vacate  it,  but  that  he  has  no  power  to  do  so,  except  in 
cases  where  the  order  was  manifestly  improvident,  as  when  the  ap- 
plication had  been  made  after  the  expiration  of  the  delays  required 
by  law,  or  the  like.  6  N.  S.  463,  Williams  vs.  Chew;  7  La.  416, 
Bridges  vs.  Merle;  9  La.  44,  Executors  vs.  Babrock;  11  La.  198, 
LaviUe  vs.  Rightor;  15  La.  385,  Ailing  vs.  Beamiss;  19  La.  167, 
State  vs.  Judge;  1  Rob.  527,  Potier  vs.  Harman;  10  Rob.  419,  Har- 
bour vs.  Brickel;  8  An.  434,  State  vs.  Judge;  24  An.  598,  State  ex 
rel.  Graham  vs.  Judge ;  25  An.  622,  State  ex  rel.  vs.  Judge ;  27  An. 
4S84,  State  ex  rel.  Ribet  vs.  Judge;  36  An.  192,  State  ex  rel.  Irwin  vs. 
Judge;  89  An.  774,  State  ex  rel.  R.  R.  Co.  vs.  Judge. 

The  clear  remedy  of  relators  is  on  motion  to  dismiss  in  proper  sea- 
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son,  for. which  we  can  not  snbstitate  a  mandamus  to  vacate.  Siata- 
ex  rel.  Dodeman  vs.  Judge,  14  An.  60. 

We  wish  it  distinctly  understood  that  we  have  not  even  hinted  wm 
opinion  on  the  unconstitutionality  vel  non  of  the  legislative  act,  or 
on  any  other  question  involved  in  the  proceedings  or  in  the  meiili- 
of  the  case,  except  the  single  one  that  the  judge  has  not  exceeded 
the  bounds  of  his  jurisdiction  or  judicial  power. 

It  is  therefore  ordered  and  decreed  that  the  restraining  order 
herein  issued  be  set  aside,  and  that  the  relief  prayed  for  be  denied^ 
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^  ^^y  The  State  of  Louibiana  vs.  A.  Boneil. 
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49  II73|        ,      Constitutional  provisions  and  forms  of  proceeding  relating  to  crimes  4e- 
f^  ^962  nounced  by  the  public  criminal  statutes  of  the  8tate  do  not  apply  to  TiolattoBs. 

of  mere  municipal  ordinances,  save  to  a  very  qualified  extent. 

2.  The  city  of  Now  Orleans,  even  prior  to  Act  41  of  1890,  possessed  power  to  enfofoe 
her  ordinances  by  fine  or  by  imprisonment  in  default  of  payment  within  the- 
limits  fixed  by  law;  and  when  the  penalty  defined  in  the  ordinance  is  wftb{» 
8aid  limits,  the  recorders  of  the  city  are  bound  to  observe  the  same,  and «ui 
neither  extend  nor  diminish  them. 
.'{.  Any  scheme  for  the  distribution  of  prizes  by  lot  or  chance,  by  which  oDe,«a 
paying  money  to  another,  obtains  a  token  which  entitles  him  to  receive  a  lai|^ 
value  or  nothing,  as  some  formula  of  chance  may  determine,  is  a  Iottery,a]id 
the  sale  of  such  "token"  is  a  violation  of  the  city  ordinance  prohibiting  llie 
same. 


APPEAL  from  the  Second  Recorder's  Court  of  New  Orleans. 
Dreu^y  J. 


T.  Mc.  C.  Hymrarij  Assistant  City  Attorney,  and  Carleton  Hunt^  CSty 
Attorney,  for  PlaintifP  and  Appellee. 


I/ionel  Adams  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.     Defendant  was  prosecuted  under  City  Ordinance  No. 
92,  C.  S.,  which  reads  as  follows: 

'*  1.  That  it  shall  be  unlawful  for  any  person  or  persons  to  aell». 
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barter,  exchange,  or  otherwise  dispose  of  any  lottery  ticket,  or 
token,  policy,  combination,  device  or  certificate,  or  fractional  part 
thereof,  in  any  lottery  drawn  oi  to  be  drawn  in  or  out  of  the  City  of 
New  Orleans,  unless  the  same  be  duly  authorized  by  the  laws  of  the 
State  of  Louisiana. 

*'  That  any  person  or  persons  violating  the  provisions  of  this  ordi- 
nance shall,  upon  conviction  before  the  recorder  within  whose  juris- 
diction the  offence  was  committed,  be  condemned  by  said  recorder 
to  pay  a  fine  of  $25  for  each  offence,  and  in  default  of  payment  to 
imprisonment  for  not  less  than  twenty  nor  more  than  thirty  days.'' 

The  charge  as  set  forth  in  the  affidavit  is  that  on-a  given  day  in  a 
given  month,  in  the  year  1890,  "  at  about  8  o'clock  p.  m.,  at  the  cor- 
ner of  Claiborne  and  Mandeville  streets,  within  the  jurisdiction  of 
this  court,  one  A,  Boniel  did  then  and  there  wilfully  and  unlawfully 
violate  C.  O.  92  C.  S.  in  this,  to -wit:  By  selling  illegal  prize  pack^ 
ages  of  tea." 

The  evidence  is  substantially :  The  business  of  the  defendant  is. 
conducted  in  the  following  manner :  Upon  a  counter,  behind  which 
he  stands  with  his  clerks,  are  placed  a  large  number  of  sealed  en- 
velopes, containing  what  he  terms  **  Enterprise  Tea,"  of  the  value 
of  five  cents.  In  addition  to  the  tea  some  of  these  envelopes  con- 
tain a  ticket  naming  and  entitling  the  holder  to  some  article  or  other,, 
such,  for  example,  as  a  silk  hankerchief,  a  little  lard,  a  turkey,  a 
chicken,  etc.,  and  called  **  prizes  "  by  the  witnesses.  Other  envel- 
opes contain  nothing  but  the  <*  Enterprise  Tea,"  and  these  are  termed 
'* blanks"  by  the  witnesses.  The  purchaser,  upon  the  payment  of 
five  cents,  is  at  liberty  to  select  an  envelope  from  any  of  the  lots  ex- 
posed upon  the  counter ;  and  if  the  envelope  contains  besides  the 
tea  a  ticket,  the  holder  of  the  ticket  is  entitled  to  the  article  men- 
tioned upon  it,  and  the  article,  which  is  the  prize,  is  handed  the  pur- 
chaser and  holder  by  defendant. 

Against  further  proceedings  before  the  recorder  in  the  prosecu- 
tion of  defendant  because  of  the  matters  against  him  in  the  saidp 
affidavits  presented  and  charged,  these  objections  were  urged : 

1.  That  no  offence  is  set  out  in  the  affidavit. 

2.  That  the  ordinance  is  unconstitutional  in  that  it  undertakes,  by 
arbitrarily  fixing  the  penalty,  to  deprive  the  recorder  of  the  discre- 
tionary power  vested  in  him  by  a  statute  of  the  State. 
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3.  That  the  facts  proven  amount  to  no  offence,  as  the  ordinance  is 
only  leveled  at  the  conduct  of  lotteries  to  be  drawn  in  the  city  of 
New  Orleans  or  elsewhere. 

4.  That  there  is  no  law  upon  the  statute  books  (April,  1890)  au- 
thorizing the  city  of  New  Orleans  to  impose  imprisonment  for  the 
violation  of  an  ordinance  in  default  of  the  payment  of  the  fine  im- 
posed.   Transcript,  pp.  8,  9. 

He  was  sentenced  on  each  affidavit  to  pay  a  fine  of  |25,  and  in 
default  of  payment  to  imprisonment  for  twenty  days,  from  which  he 
prosecutes  the  present  appeal. 

We  shall  consider  his  objections  seriatim. 

1.  He  was  charged  with  violating  Ordinance  92  ''  by  selling  illegal 
prize  packages  of  tea."  The  time,  place  and  date  of  the  act  com- 
plained of  are  specified,  and  we  think  the  charge  sufficiently  advised 
defendant  of  the  offence  and  the  nature  thereof.  Violationfl  of 
municipal  ordinances  are  not  usually  or  properly  regarded  as  crimes, 
in  the  sense  in  which  that  word  is  commonly  used,  which  embraces 
<>nly  offences  against  the  public  criminal  statutes  of  the  State,  and 
the  laws  regulating  forms  of  proceeding  and  the  constitutional  pro- 
visions relating  to  the  latter  do  not  generally  apply  to  the  former. 
State  vs.  Henchert,  42  An.  270;  Mener  vs.  Monroe,  35  An.  1192;  1 
Dillon  Munc.  Corp.,  Sec.  432,  et  aeq, 

2.  The  next  objection  is  that  the  ordinance  violates  Section  12  of 
the  Act  No.  131  of  1877,  which  declares:  '^ That  the  said  recorders 
(of  New  Orleans)  shall  have  power  and  authority  to  enforce  all  ordi- 
nances of  the  city  of  New  Orleans,  and  shall  have  power  for  violation 
of  the  same  to  impose  fines  not  to  exceed  $25  for  each  offence,  and 
in  default  of  payment  to  sentence  the  party  fined  to  imprisonment 
for  not  more  than  thirty  days." 

The  complaint  is  that  this  statute  was  intended  to  vest  recorders 
with  discretion  as  to  the  penalty,  within  the  limits  fixed,  regardless 
of  the  penalty  fixed  by  the  ordinance,  and  that  the  ordinance,  in  fix- 
ing a  penalty  even  within  those  limits,  deprives  the  recorder  of  his 
discretion  and  is  thus  illegal.  We  think  it  very  claar  that  the  stat- 
ute quoted  conferred  upon  recorders,  primarily,  the  power  to  enforce 
all  city  ordinances,  and  only  secondarily  limited  the  penalties  which 
they  should  have  power  to  impose.  If  the  ordinance  did  not  prescribe 
the.  measure  of  the  penalty,  then  perhaps  the  recorder  might,  in  his 
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discretion,  fix  the  penalty  within  the  limits  prescribed ;  but  if  the 
ordinance  itself  fixes  the  penalty  not  exceeding  the  limits  referred 
to,  then  the  recorder  must  enforce  the  ordinance,  and  can  not  himself 
violate  the  same  by  imposing  a  greater  or  a  less  penalty. 

The  city  of  New  Orleans  has  always  had  authority  to  enforce  her 
legal  ordinances  by  the  imposition  of  'fines  and  by  imprisonment  in 
default  of  payment.  Such  power  was  expresely  granted  in  the 
charter  of  1870.  Act  7,  Ex.  Sess.  1870,  Sec.  12.  That  section  author- 
ized  fines  not  exceeding  $100,  and  in  case  of  non-payment  imprison- 
ment not  exceeding  thirty  days.  The  enforcement  of  such  ordinances 
could  only  be  claimed  before  the  recorders  of  the  city.  When  in  Act 
No.  131  of  1877  the  Legislature  limited  the  power  of  recorders  to 
imposing  fines  not  exceeding  $25,  the  practical  effect  was  to  limit  to 
the  same  extent  the  power  of  the  city,  because  she  could  not  collect 
a  fine  exceeding  $25. 

Therefore,  prior  to  the  passage  of  the  city  charter,  the  law  was 
that  the  city  had  the  right,  through  her  recorders,  to  enforce  her 
ordinances  by  fines  not  exceeding  $25,  and  in  case  of  non-payment, 
by  imprisonment  not  exceeding  thirty  days.  Nothing  in  the  city 
charter  of  1882  is  in  conflict  or  inconsistent  with  these  prior  statutes, 
and  the  law  then  existing  was  not  repealed  or  affected  thereby. 
State  vs.  Natal,  89  An.  439. 

The  sufficiency  of  these  prior  statutes  was  no  doubt  the  reason  why 
it  was  deemed  unnecessary  to  embody  their  provisions  in  the  new 
charter  of  1882. 

The  Act  No.  41  of  1890  has  not,  in  our  opinion,  changed  the  prior 
law  on  this  subject,  except  in  so  far  as  it  authorizes  both  fine  and  im- 
prisonment. It  was  passed  after  the  decision  of  the  court  below 
in  this  case,  and  was,  no  doubt,  framed  to  silence  for  the  future 
such  objections  as  those  here  urged. 

We  are  clearly  of  the  opinion  that  the  city  had  authority  to  fix 
the  penalty  in  her  ordinance,  and  that  the  recorder  only  performed 
his  duty  in  sentencing  defendant  accordingly.  State  ex  rel.  Joseph 
vs.  Recorder,  42  An. 

3.  The  business  of  defendant,  as  exhibited  by  the  evidence,  was 
undoubtedly  a  violation  of  the  ordinance. 

A  lottery  is  '<  a  distribution  Of  prizes  and  blanks  by  chance;   a 
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game  of  hazard,  in  which  small  sums  are  ventured  for  the  chance  of 
obtaining  a  larger  value,  either  in  money  or  in  other  articles. ^^ 
Worcester's  Die. 

**  A  scheme  for  the  distribution  of  prizes  by  lot  or  chance."  Web- 
ster's Die. 

*'  Any  scheme  whereby  one,  on  paying  money  or  other  valuable 
thing  to  another,  becomes  entitled  to  receive  from  him  such  a  re- 
turn in  value  or  nothing,  as  some  formula  of  chance  may  deter- 
mine."    Bishop  Stat.  Or.,  Sec.  952. 

These  definitions  completely  cover  the  offence  proved  against  de- 
fendant. Frequent  judicial  interpretation  confirms  this  view.  A 
case  arose  in  Illinois  identical  with  the  instant  one.  The  defendant 
was  conducting  what  he  termed  a  ''gift  sale"  establishment.  He 
kept  upon  his  desk  a  box  filled  with  envelopes,  purporting  to  con- 
tain valuable  recipes  and  popular  songs,  and  also  a  card  descriptive 
of  some  one  of  various  articles  of  different  values.  The  price  of  the 
envelopes  was  25  cents,  and  the  purchaser  had  the  right  to  buy  for 
$1  the  article  described  on  his  ticket,  which  might  be  worth  hundreds 
of  dollars  or  very  little.  This  scheme  was  held  to  be  a  lottery,  and 
the  sale  of  the  envelopes  to  be  the  sale  of  a  ''lottery  ticket"  within 
the  terms  of  the  statute.     Dunn  vs.  People,  40  111.  465. 

In  another  case  the  defendant  sold,  at  5  cents  each,  packages  of 
^^prize  candy,"  some  of  which  contained  coupons  entitling  the  pur- 
chaser to'  a  small  sum  of  money  on  presentation  at  the  counter. 
Held,  to  be  the  "setting  up  of  a  lottery"  prohibited  by  the  statute. 
State  ex  rel.  Reaslez  vs.  Sheriff,  10  Phila.  203. 

In  another,  defendant  sold  "  prize  candy"  in  boxes  for  50  cent»^ 
each  box  represented  to  contain  a  prize  of  money  or  jewelry  of  large 
or  small  value,  the  purchaser  selecting  his  box  in  ignorance  of  its 
contents.  Held,  to  be  a  "lottery  device"  forbidden  by  the  statute. 
Holloman  vs.  State,  2  Texas  App.  610;  see  also  Ohavannah  vs.  State, 
49  Ala.  396;  Com.  vs.  Wright,  137  Mass.  260;  Negley  vs.  Devlin,  12 
Abb.  Pr.  (N.  Y.)  210;  Hull  vs.  Ruggles,  65  Barb.  432;  State  vs. 
Clark,  33  N.  H.  329;  State  vs.  Bryant,  74  N.  C.  583. 

4.  The  last  objection  of  defendant  is  disposed  of  by  what  we  said 
under  the  second.  Power  given  to  the  city  to  enforce  her  ordi- 
nances by  fines,  if  unattended  with  power  to  imprison  in  default  of 
payment,  would  be  in  most  cases  nugatory,  since  the  impecuniouR 
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criminal  would  regard  such  a  penalty  as  a  delicious  joke,  and  snap 
his  fingers  in  the  face  of  impotent  justice.  While  this  would  not 
justify  us  in  recognizing  the  existence  of  a  power  not  granted,  how- 
ever necessary,  it  lends  force  to  our  construction  of  the  atatut^n  on 
the  subject. 
Judgment  affirmed. 


No.  10,461. 

The  Statb  bx  rbl.  Jeffbrson  City  Gas  Liqht  Compajjy  vs.  The 
Mayor  and  Council  of  The  City  of  New  Orleana. 

This  case  presents  questions  of  fact  only.  The  relator  seeks  by  mandnnms  to  compel 
the  City  Conncil  to  raise  Its  budget  appropriation  from  $30,000  to  S5£,0(ta,  to  covor 
additional  compensation  claimed  by  it  of  $12,350  for  a  deficit  in  l«t8S,  and  of 
$12,650  on  a  shortage  in  1889,  for  gas  lighting  on  the  streets  of  the  sixth  iind  bgv 
enth  municipal  districts  of  the  city  of  New  Orleans.  Held,  that  tiie  i-t.Iator  mu^t 
make  satisfactory  proof  of  the  gas  lamps  having  been  erected  on  tl:u^  c^treetB 
unnamed  in  the  municipal  contract  of  1868  by  municipal  authority,  ntlinrwIiK* 
mandamus  will  be  refused. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhieSj  J, 


r.  J.  Semmes  &  Legendre  and  Frank  N.  Butler  for  the  Relator  and 
Appellant. 


8amH  L,  Gilmore  for  the  Respondent  and  Appellee. 


The  opinion  of  the  cynrt  was  delivered  by 

Watkins,  J.  This  suit  is  a  supplement  to  one  of  same  title  re 
cently  decided  by  us.     40  An.  91. 

The  gas  company,  asserting  rights  under  alleged  contracts,  entered 
into  in  1867,  1868  and  1870,  with  the  municipalities  of  Jeif erson  City 
and  Carrollton  for  street  lighting  with  illuminating  gas,  seek  by  man- 
damus to  coerce  respondent's  recognition  and  performance  of  them 
on  the  grounds : 

1.  That  these  municipalities  were  consolidated  with  and  incorpor- 
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ated  into  the  City  of  New  Orleans  by  means  of  legislative  enact- 
ments, and  that  she  assumed  all  of  their  duties,  obligations  and  con- 
tracts. 

2.  That  the  City  of  New  Orleans  has  frequently,  since  said  legis- 
lative consolidation,  recognized  said  contracts  and  admitted  the 
binding  force  thereof,  by  enacting  ordinances  directing  the  payment 
of  monthly  allowances  in  favor  of  the  relator. 

It  complains  of  the  inadequacy  of  the  $30,000  appropriated  in  the 
city  budget  of  1889  in  its  favor,  and  demands  that  there  be  appro- 
priated the  sum  (1)  of  $42,900.  or  $50  each  for  858  lamps;  and  (2) 
the  sum  of  $12,350  to  pay  the  contract  price  of  247  lamps,  which 
were  erected  and  lighted  during  the  year  1888 ;  and  within  the  terms 
of  a  reservation  in  our  former  opinion.  The  increased  amoimt  de- 
manded is  $25,000— on  the  deficit  in  1888,  $12,350,  and  on  the 
shortage  in  1889,  $12,650. 

The  answer  of  the  respondents  is  practically  a  general  denial. 

There  was  judgment  rejecting  the  relator's  demand,  and  it  has  ap- 
pealed. 

In  the  previous  litigation  the  same  contracts  wer^  relied  upon,  ex- 
amined and  construed ;  and  we  held  that  the  rights  which  the  com- 
pany acquired  prior  to  the  consolidation  of  Jefferson  and  CarroUton 
with  the  City  of  New  Orleans  were  unassailable,  and  that  the  con- 
current obligations  of  the  contracts  have  not  been  and  could  not  be 
impaired  by  legislative  or  municipal  provision. 

In  this  connection  we  said:  ''We  have  carefully  examined  the 
contracts,  the  act  of  incorporation,  the  leg^lative  statutes,  the 
municipal  resolutions  and  ordinances  and  the  evidence  adduced,  and 
have  realized  that  although  under  the  resolution  of  April  27,  1868,  of 
the  Council  of  Jefferson  City,  the  company  be  entitled  to  recover  $50 
per  annum  for  each  of  the  gas  lamps  used  on  ihe  streets  therein  namedj 
it  can  not  demand  more  than  $45  per  annum  under  the  original  con- 
tract of  April  24,  1867,  for  each  of  the  other  lamps  erected  and  used 
in  Jefferson  City ;  and  thus  it  could  do  only  where  the  same  have  been 
put  up  under  municipal  direction, ^^ 

We  then  proceeded  to  state  that  no  stipulation  to  the  contrary  Is 
found  in  the  contract  made  with  the  city  of  CarroUton  in  1871,  nor  in 
the  legislative  act  of  1868,  which  recites  both  the  contracts  of  1867 
and  1868,  and  the  company's  act  of  incorporation. 
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That  legislative  enactment  we  held  to  be  a  confirmatory  statute  '^^iig 


pore  and  simple.    We  then  declare  that: 

<*  While  nnder  a  formal  admission  in  the  record  it  appears  that  668 
lamps  only  have  been  placed  on  the  streets  named  in  the  resolution  of 
1868,  there  is  pothing  to  show  that  the  remaining  247  lamps,  which 
.are  not  on  the  streets  of  Jefferson  City^  have  been  raised  or  lit  at  the 
instance  of  either  of  the  cities  (of  Carrollton  or  Jefferson) ,  or  the  City 
of  New  Orleans,  beyond  an  ordinance  of  October  5,  1882,  authorizing  ...,.« 

the  company  to  lay  pipes  and  put  up  lamps  in  the  sixth  district,  and  <-lM 

an  agreement  to  pay  for  the  use  of  gas  in  1886  and  1887  at  $37.50  per  cM 

annum  for  each  of  the  765  lamps  then  in  existence.  fp 

''There  is  no  proof  to  show  how  many  lamps  had  been  raised  and 
were  being  used  on  other  streets  at  the  bringing  of  this  suit,  and  what 
agreement,  if  any,  was  ever  entered  into  in  relation  to  the  lamps  on 
streets  not  named.^^ 


■14 
.'•Sj 

I 


The  court  then  recognized  relator's  claim  ''for  563  lamps  on  those 
streets  named  in  the  resolution  of  1868,"  and  reserved  its  right  "to  ..:^!  ^S 

more,  for  lamps  put  up  on  other  unnamed  streets,"  for  future  con-  ^  ^'^, 

sideration.  ^J 

In  the  decree  in  that  case  relator  was  allowed  an  appropriation  of  j^ 

$28,150,  or  $50  each  for  the  563  lamps  erected  and  in  use  in  1888  on  ,v* 

the  streets  named  in  the  resolution  of  1868,  and  no  more.  V^ 

The  budget  appropriation  for  1889  is  only  a  little  in  excess  of  that  '  ^{^ 

allowance,  and  was  presumably  intended  to  provide  for  the  same  ^-\^, 

expense.  .  '/A 

It  is  therefore  apparent  that  in  the  present  suit  there  is  but  one  .  ;;^ 

litigated  question,  and  that  is  the  same  one  that  in  the  last  suit  was  -.; 

remitted  to  future  consideration,  i.  e.,  the  company's  claim  for  com- 
pensation "for  lamps  put  up  on  other  unnamed  streets,"  which  were  \'  V^ 
not  designated  in  the  resolution  of  1868.  ^ 

Therefore,  inasmuch  as  we  held  in  the  case  cited  that  the  company 
could  not  legally  demand  and  recover  compensation  for  such  lamps 
as  had  been  erected  "on  unnamed  streets,"  unless  it  could  adminis-*  , 

ter  proof  of  same  having  been  "put  up  under  municipal  direction;" 
and,  inasmuch  as  we  held  further  that  there  was  no  proof  to  show 
how  many  lamps  had  been  raised  on  unnamed  streets,  and  what 
agreement,  if  any,  was  ever  entered  into  in  relation  thereto,  it  fol- 
lows necessarily  that  the  relator  was  u.ader  obligation  to  supply  the 
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wanted  evidence,  otherwise  it  could  not  recover.  We  must  conse- 
quently examine  the  record,  and  determine  whether  it  has  dis- 
charged that  duty. 

An  attentive  examination  of  the  record,  and  the  various  exhibits 
annexed,  discloses  that  during  the  years  1878,  1880  and  1882  various 
ordinances  were  adopted  by  the  City  Council  authorizing  lamps  to 
be  erected  on  different  streets  in  the  sixth  and  seventh  districts  of 
the  city. 

That  the  relator  during  a  great  many  years,  embracing  the  years 
1870  to  1880,  inclusively,  rendered  to  the  City  CouncO  monthly  bills 
for  gas  lighting  in  the  sixth  and  seventh  municipal  districts;  and 
these  bills  were  examined  and  approved  by  the  Administrator  of 
Police,  and  appropriations  made  therefor. 

But  the  only  proof  of  the  ordinances  having  been  carried  into 
effect  by  the  actual  erection  of  gas  lamps  as  contemplated  therein  is 
the  parol  testimony  of  the  president  of  the  company,  which  is  to  the 
effect  ''that  never  at  any  time  was  a  pipe  laid  or  a  lamp  erected  by 
the  Jefferson  City  Gas  Light  Company  until  the  company  was  or- 
dered to  do  so  by  the  Administrator  of  Police  of  the  city  of  New 
Orleans.  That  not  only  were  the  pipes  laid  and  the  lamps  erected 
under  express,  written  instructions  from  that  officer,  but  that  in  every 
instance  the  said  Administrator  accompanied  him  in  the  inspection 
of  the  work  thus  ordered  and  done,  and  accepted  the  same  from  the 
company  for  the  city  of  New  Orleans."     Relator's  Brief,  p.  14. 

This  testimony  fails  in  one  essential  particular,  and  that  is,  as  to 
the  number  of  lamps  which  were  erected  by  express  municipal 
direction,  and  the  names  of  the  streets  on  which  they  were  so  erected. 
This  information  is  absolutely  essential  in  such  a  proceeding  as  this. 
The  number  of  lamps  is  of  the  essence  of  relator's  claim,  and  the 
streets  on  which  the  lamps  enumerated  were  thus  erected,  is  just  as 
necessary  a  part  of  the  information  upon  which  we  must  act,  because 
we  could  not  otherwise  determine  whether  the  existing  appropria- 
tion of  $30,000  should  be  increased,  as  it  covers  the  amount  due 
relator  for  gas  lighting  on  the  streets  that  are  designated  in  the  con- 
tracts of  1867,  1868  and  1870. 

Nor  does  an  examination  of  the  monthly  allowances  and  the  ordi- 
nances making  appropriations  therefor  furnish  the  needful  informa- 
tion. For  instance,  the  ordinance  of  October  13,  1870,  makes  an 
allowance  for  only  2 12  lamps.     That  for  November  of  that  year,  for 
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233.  That  for  February,  1871,  for  269  lamps.  That  for  July,  1871^ 
for  330  lamps.  That  for  August,  348  lamps.  That  for  February, 
1873,  for  511  lamps.  That  for  February,  1874,  for  528  lamps.  The 
highest  number  appropriated  for  in  1874,  or  1875,  or  1876,  was  628 ; 
and  the  highest  number  thereafter  appropriated  for  was  710.  But 
this  evidence  is  inadequate.  It  leads  to  the  supposition  that  the 
council  was  satisfied  with  the  showing  made.  But  these  were  ex  parte 
and  extrajudicial  proceedings,  and  the  appropriations  were  made,  in 
all  likelihood,  as  a  matter  of  course.  Surely  they  can  have  no  con- 
clusive weight  or  force  as  evidence  in  a  mandamvs  proceeding,  and 
wherein  the  City  Council  and  the  Mayor  are  making  a  spirited 
resistance. 

On  a  careful  examination  of  the  record  and  evidence,  we  feel 
justified  in  rejecting  the  relator's  demand,  as  did  the  judge  a  quo. 
Construing  it  as  one  of  non-suit,  the  judgment  of  the  lower  court  is 
affirmed. 


■a 


No.  10,635. 
Mrs.  W.  W.  Carbb  vs.  City  of  New  Orleans. 

A  judgment  which  Is  contfnKently  afBrmed  is  one  conditionally  affirmed ;  one 
that  is  not  made  definitive,  but  the  finality  of  which  is  made  to  depend  upon 
a  condition  which  may  or  may  not  happen. 

When  a  cause,  the  judgment  In  which  is  contingently  affirmed,  is  remanded  to 
the  court  of  first  instance,  the  party  In  whose  favor  this  qualified  affirmance 
exists,  is  bound  to  fulfil  the  condition  that  is  thus  imposed,  and  make  It  clear 
that  he  is  entitled  to  the  dbsoUOe  affirmance  of  same. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


W.  S.  Benedict  for  Plaintiff  and  Appellant. 


W,  B.  Swnmerville,   Assistant  City  Attorney,  and  Oarleton  Hunt, 
City  Attorney,  for  Defendant  and  Appellee. 
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The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.    This  is  the  second  appearance  of  this  case. 


When 
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last  before  as  (41  An.  996)  it  was  fully  ez^unined,  and  all  the  issaes 
therein  presented  were  decided  except  one,  and  that  is  'Hhe  amount 
of  capital  and  the  value  of  machinery  and  property  of  plaintiff,  as 
was  employed  in  1882  in  the  manufacture  of  sashes,  doors  and 
blinds. ''  It  is  specially  excepted  in  the  decree  of  the  court,  and  the 
cause  was  remanded  for  the  purpose  of  enabling  the  court  a  qua  to 
determine  the  amount,  on  the  administration  of  proof.  The  decree 
in  terms  reversed  the  judgment  that  was  appealed  from,  in  ^^  so  far 
as  it  perpetuates  the  injunction  issued  to  prevent  the  sale  of  such  of 
plaintiff's  property  as  is  employed  in  the  manufacture  of  cabins  and 
planks,^ ^  It  was  "  contingently  affirmed  in  other  respects;"  t.  «,, 
in  respect  to  '^  the  amount  of  capital  and  the  value  of  machinery 
and  property  (that)  was  employed  in  1882  in  the  manufacture  of 
Bashes f  doors  and  hlinds,^^  This  amount  being  ascertained,  the  Dis- 
trict Judge  was  instructed  <'  to  exempt  the  same  from  taxes  of  1882." 

In  other  words,  the  court  in  the  case  settled  the  principles  of  law 
that  were  involved — i.  e.,  that  the  property  assessed  and  advertised 
for  sale  was  and  is  a  manufactory  of  articles  of  wood,  in  so  far  as 
sashes^  doors  and  blinds  are  concerned,  and  that  same  are  therefore 
exempt  from  taxation  under  Allele  207  of  the  Constitution ;  but  that, 
in  respect  to  cabins  and  planks,  it  was  not  such  &  manufactory,  and 
they  were  not  exempt — and  contingently  affirmed  said  judgment, 
leaving  a  question  open  in  respect  to  the  value  of  the  property  thus 
employed  in  1882. 

-This  is  the  question  presented  in  this  appeal.  On  the  trial  the 
court  a  qua  rejected  the  plaintiff's  demands  in  toto,  exempted  no 
part  of  her  property,  and  dissolved  her  injunction  at  her  cost. 

An  examination  of  the  record  discloses  that  there  were  several 
witnesses  interrogated,  and  who  testified  as  to  the  nature  of  the 
different  businesses  carried  on  by  the  plaintiff,  and  the  amount  and 
value  of  the  capital  and  property  she  employed  in  her  factory  in 
1882.  One  of  the  witnesses,  who  appears  to  be  best  informed  in 
regard  to  the  matter,  states  that  ^'  he  would  estimate  the  value  of 
the  machinery  employed  in  manufacture  at  $6000.  *  *  *  They 
manufacture  doors  and  blinds  to  the  extent  of  $4000  or  $5000  per 
annum.  Also  manufacture  various  other  articles  of  wood  necessary 
and  ready  for  use ;  tongued  and  grooved  flooring,  ceilings,  weather- 
boards, mouldings,  wainscotting,  corrugated  ceiling,  feather- edged 
boards,  and  all  other  articles  of  wood.     *     *     *    That  he  makes 
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■'^Carre  cabins"  for  the  flrm,  and  they  require  doors,  blinds,  etc. 
*  *  *  That  the  cabins  are  prepared,  manufactured,  ready  to  be 
put  up,  with  doors,  blinds  and  sashes — all  prepared  to  bo  nailed  to- 
gether." 

This  witness  gives  the  most  accurate  and  intelligent  idea  of  the 
business  in  which  the  plaintiff  is  engaged  that  the  record  contains; 
but  it  unfortunately  is  not  restricted  to,  or  fairly  explanatory  of  the 
matter  at  issue,  viz:  *' The  amount  of  capital  and  the  value  of 
machinery  and  property  as  was  employed  in  1882  in  the  manufacture 
of  sashes,  doors  and  blinds."  It  is  quite  true  that  the  testimony 
does  show  that  *^the  value  of  the  machinery  employed  in  manufacture^^ 
in  1882  was  $6000;  but  it  is  far  from  showing  that  this  machinery 
was  solely  engaged  in  the  manufacture  of  sashes,  doors  and  blinds. 
It  is  quite  true  that  the  testimony  shows  that  plaintiff  manufactures 
^*doors  and  blinds  to  the  extent  of  $4000  or  $5000  per  annum,  but  it 
fails  to  show  "  the  amount  of  capital  and  the  value  of  machinery  " 
thus  employed. 

It  was  the  imperative  duty  of  the  plaintiff  to  have  furnished  proof 
that  would  make  her  right  to  the  exemption  claimed,  certain.  This 
she  has  not  done.  *' Doubt  is  fatal."  Exemptions  from  taxation 
are  to  be  strictly  construed.     They  are  strictissiine  juris. 

There  is,  however,  an  additional  fact  worthy  of  consideration,  and 
that  is  that  the  total  value  of  all  plaintiff^ s  property  as  assessed,  is 
$6300.  The  assessment  does  not  specify  the  machinery  employed  in 
manufacture,  as  being  part  of  the  property  assessed.  Nothing  but 
real  estate  is  mentioned.  But  conceding  for  the  argument,  that  it 
includes  the  machinery  as  immovable  by  destination,  and  plaintiff's 
case  is  not  improved.  For  th>  proof  shows  that  her  properties  in 
1882  were  worth  about  $17,000,  and  consequently  the  assessment  was 
$10,700  under  its  valuation.  There  is  nothing  in  the  record  to  show 
whj'  the  assessment  was  so  small,  in  comparison  with  the  value  of 
the  property.  It  may  be  that  the  assessor  took  plaintiff's  alleged 
exemptions  into  consideration,  and  deducted  same  from  the  aggregate 
valuation.  But  whether  this  is,  or  not  the  case,  it  is  manifest  that 
plaintiff  is  exonerated  from  a  larger  amount  of  the  burdens  of  taxa- 
tion, than  the  exemption  she  urges  would  entitle  her  to. 

The  District  Judge  appears  to  have  entertained  this  view,  and  we 
do  not  think  there  is  anything  in  the  record  that  justifies  the  appel- 
lant's complaint. 

Judgment  ^filrmed . 
71 
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No.    10,626. 

Edward  C.  Palmer  vs.  Board  op  Assessors  et  als.    And 

Edward  C.  Palmer  vs.  Board  op  Assessors  et  als. 

Consolidated. 

Where  tbt>  object  of  the  suit  is  to  cancel  tax  inscriptions  for  a  number  of  years, 
and  the  plaintiff  summarizes  all  the  assessments,  and  asks  the  cancellation  for 
grounds  common  to  all,  this  is  not  a  cumulation  of  separate  and  distinct  de- 
mands for  the  purposes  of  jurisdiction.  When  the  assessments  for  said  year» 
show  an  amount  oyer  $2000,  the  Supreme  Court  has  jurisdiction. 

Where  the  plaintiff  makes  the  State  a  defendant  in  such  a  proceeding,  and  aski 
the  cancellation  of  the  inscriptions  for  taxes  due  the  8tate,  for  the  same  rea- 
son as  against  the  city,  the  State  was  properly  made  a  party;  and  if  the  taxes 
of  city  and  State  amount  to  over  $2000,  this  court  has  jurisdiction. 

Act  7  of  1875,  E.  8.,  had  reference  to  sales  for  delinquent  taxes  made  after  it» 
passage,  and  did  not  affect  sales  of  property  which  had  been  adjudicated  to  the 
State  prior  to  its  passage. 

The  i)lea  of  payment  of  taxes  admits  the  validity  of  the  taxes  and  of  the  assess- 
ments ):>ased  thereon ;  and  the  fact  of  payment  indicates  knowledge  and  rati* 
flcation  of  assessments,  which  bars  subsequent  question  as  to  their  Talidlty. 

AsscHsors  are  not  bound  to  look  beyond  recorded  titles  to  property. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 


Singleton  J  Brovme  &  Choate  for  Plaintiff  and  Appellee : 

1.  Plaintiff  has  been  the  recorded  owner  and  undisturbed  possessor  of  the  prop- 
erty assessed  since  December  24,  1866.    Pages of  Brief,  also  R.,  p.  5;  Tr. 

10,114,  pp.  35,  45,  46,  90. 

2.  The  forfeiture  to  the  State,  February  11,  1875,  was  illegal,  because  the  tax  bad 
been  tendered  and  it  had  been  agreed  that  the  sale  should  not  take  place;  and 

it  can  have  no  effect  because  not  confirmed  by  the  Auditor.    See  pages of 

Hrlef,  also  R.,  pp.  IH,  14;  Tr.  10,114,  pp.  39,  40  to  43. 108;  Act  47  of  1873,  Sec.  9;  Act 
105  of  1875,  Sees.  1  and  3. 

3.  The  sale,  by  the  State,  of  October  8,  1875,  to  Fishel  was  null  to  the  knowledge  of 
the  State,  because  it  was  made  by  her  after  the  tax  had  been  tendered;  the 
previous  forfeiture  had  not  been  confirmed;  the  law  did  not  authorize  it, and 

it  was  made  in  violation  of  a  prohibitory  law.    See  pages of  Brief,  also 

Act  47  of  1873,  Sec.  9;  Act  105  of  1875,  Sees.  1  and  3;  Act  No.  7,  E.  S.,  of  1875;  30  An. 
871;  32  x\n.  228;  34  An.  706;  37  An.  358;  C.  C.  2463;  97  V.  S.  105;  16  An.  280;  R.,  p.  li*; 
Tr.  10,114,  pp.  39  to  43. 

4.  Plaintiff  is  not  estopped  from  attacking  Fishel's  alleged  title.    Seepages 

of  Brief,  also  Bigelow  on  Estoppel,  289,  292,  415;  14  Me.  352;  45  Me.  461;  5  Wall. 
268;  Co.  Lit.  52  a. ;  4  Grecnleaf  (Me.)  229;  14  Pick.  482. 

5    The  recordation  of  the  quit  claim  deed  from  Fishel  not  material.    Seepages* 

of  Brief;  Act  43  of  1871,  Sec.  23;  Act  96  of  1877,  Sec.  12;  R.  S.  227,  228:  »)  An. 

295,  1272. 

6.  Sales  of  November  22,  1SM3,  and  June  4, 1885,  have  no  effect  in  view  of  paymen 
of  taxes  and  decisions  in  suits  14,018, 14,947  (10,114,  Supreme  Couj^). 
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7.  Act  108  of  1888  was  passed  after  plaintiff's  suit  was  filed,  and  can  not  ^ect  hi* 
rights  or  his  suit.  Constitution,  Arts.  11,  29, 155, 203.  It  is  unconstitutinnti],  be- 
cause ft  violates  Article  46.    See  pages of  Brief. 

8.  The  laws  on  which  the  plea  of  prescription  is  based  do  not  apply  to  the  nasi', 

and  can  not  affect  it.    See  pages of  Brief ;  Act  106  of  1874 ;  Act  96  of  J?st2 ;  Xvt 

96  of  1886;  Act  85  of  1888;  32  An.  912;  34  An.  705. 

9.  The  assessments  In  question  are  null  and  void.  tSec  page  —  of  Brief;  &i  An^  i7d. 
293,  871 ;  S2  An.  912,  924;  35  An.  952,  1086;  34  An.  107,  407;  32  An.  520;  28  An.  5.^7;  10  Au. 
186. 

10.  The  State  and  city  taxes  from  1870  to  1H83  have  been  paid.  R.,  pp.  R>  U,  li,  l-i, 
14,  16,  23;  Tr.  10,114,  pp.  28.  :^0,  4«,  49,  52  to  56,  58,  59,  60,  61,  78,  109,  110,  117. 


W,  B,  Sommervilley  Assistant  City  Attorney,  and  Ckirleton  Hunt, 
City  Attorney,  for  Defendants  and  Appellants : 

1.  A  tax  sale  made  to  the  State  on  February  11, 1875,  under  Act  47  of  187h%  whs  Ti<>t 
affected  by  Act  7  of  1875,  adopted  on  May  8, 1875. 

2.  Act  7  of  1875,  K.  S.,  has  reference  to  the  seizures  and  sales  of  propertkm  of  Vak 
delinquents  after  its  passage,  and  did  not  refer  to  sales  of  property  wLi  h  h  hiid 
been  already  adjudicated  to  the  8tate. 

3.  Act  7  of  1875  has  no  effect  upon  the  provisions  of  Act  105  of  1874;  they  art  upon 
different  subjects. 

4.  A  plea  of  payment  of  the  taxes  admits  the  validity  of  the  assessiuetiin  nud 
claims  for  taxes.  It  Is  in  the  nature  of  an  affirmatory  act  and  rat  I  Heat  ion. 
Lane  vs.  March,  33  An.  554;  Carter,  Congreve  et  al.  vs.  City,  33  An.  816;  Ittstnl  vs. 
His  Creditors,  39  An.  115;  Factors  and  Traders  Insurance  Company  vs.  Ltvi, 
41  An.  — . 

6.  An  assessment  in  the  name  of  him  whose  title  stands  recorded  on  the  yiuljlk^ 
records  as  owner  is  a  valid  assessment. 

6.  The  receiving  of  a  (luit  claim  deed  by  the  original  tax  debtor  from  the  BUhst- 
quent  purchaser  is  an  admission  and  ratification  of  the  title  of  that  pui  t  Imsur. 

7.  An  assessment  correctly  made  is  full  foundation  for  the  tax  and  for  snbfx-qnepi 
proceedings  in  enforcement  of  the  payment  thereof. 


Wynne  Rogers j  Attorney  for  Tax  Collector,  and  Walter  H.  Rogers^ 
Attorney  General,  on  the  same  side. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

ilflcENBRY,  J.  The  plaintiff  brought  suit  against  the  Board  of 
Assessors,  the  Treasurer  of  the  City  of  New  Orleans  and  the  State 
Tax  Collector,  for  the  purpose  of  having  the  assessments  agaiiiHt  his 
property  situated  in  the  city  of  New  Orleans,  from  1870  to  1888,  both 
inclusive,  enrolled  and  canceled,  for  both  city  and  State  taxe^. 
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Subseqaently,  on  the  22d  September,  1889,  he  enjoined  the  State 
Tax  Collector  ahd  the  City  Treasurer  from  proceeding^  to  sell  the 
property  for  taxes  alleged  to  be  due  for  the  years  1880  to  1883,  in- 
clusive, on  the  ground  that  they  were  assessed  in  the  name  of  another 
party.  These  suits  were  consolidated  and  tried  together.  There 
was  judgment  for  the  plaintiff,  from  which  the  city  and  Slate 
appealed. 

The  plaintiff  has  filed  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  record  does  not  affirmatively  show  that  the  amount  in  dis- 
pute is  within  the  jurisdiction  of  this  court . 

The  amount  of  the  taxes  due  the  city  and  State  do  not  appear  in 
the  pleadings.  But  in  plaintiff's  brief  it  is  stated  ''that  after  a  care- 
ful inspection  of  the  record  we  have  only  been  able  to  find  the  taxes 
claimed  by  the  State  from  1880  to  1883,  amounting  to  $855.67,  and 
those  claimed  by  the  city  from  1877  to  1884,  and  from  1886  to  1887, 
amounting  to  $1947.60.'*  This  appears  in  the  record,  and  is  a  matter 
of  proof  offered  by  the  plaintiff.  But  if  there  were  any  doubt  as  to 
the  amount  of  taxes  involved  due  the  city,  it  is  dissipated  by  the 
affidavit  filed  in  this  court  by  the  City  Treasurer,  showing  the 
amount  of  taxes  due  the  city  alone  to  be  the  sum  of  $2500.40. 

This  is  sufficient  to  vest  this  court  with  jurisdiction.  State  ex  pel. 
Daboval  vs.  Police  Jury,  39  An.  739. 

It  is,  however,  contended  by  plaintiff  that  the  taxes  claimed  by  the 
city  and  State  for  cash  assessment  or  both  together  do  not  exceed 
$2000,  and  that  the  taxes  claimed  on  all  the  assessments  should  not 
be  consolidated  for  the  purpose  of  giving  jurisdiction. 

There  are  no  separate  demands  for  the  cancellation  of  distinct 
assessments  either  for  the  city  or  State  assessments.  There  is  only 
one  demand  for  the  erasure  and  cancellation  of  all  assessments.  State 
and  city,  which  had  bejen  inscribed  and  operated  as  a  mortgage  or 
privilege  on  his  property.  The  prayer  of  plaintiff's  petition  is  "that 
there  be  judgment  in  favor  of  petitioner  ordering  the  cancellation  of 
the  assessments  of  his  property  as  described  herein,  •  ♦  *  and 
ordering  the  cancellation  of  all  tax  inscriptions  for  State  and  city 
taxes  from  1870  to  1888,  both  inclusive,  standing  of  record  and  un- 
canceled in  the  mortgage  office  of  this  parish  and  on  the  rolls  and 
books  in  possession  of  defendant." 

The  grounds  for  the  cancellation  of  State  and  city  taxes  are 
identical,  and  they  were  made  defendants  and  sued  together  as  hav- 
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ing  a  common  interest.  There  was  one  cause  of  action  against  both. 
The  object  of  the  suit  was  to  compel  defendants  to  cancel  certain  tax 
incriptions  against  the  property  of  plaintiff.  These  inscriptions  com- 
plained of  amount  to  more  than  $2000.  This  is  the  amount  in  dispute, 
and  this  court,  therefore,  has  jurisdiction.  Breaux  vs.  Recorder  of 
Mortgages,  36  An.  742;  Pease  vs.  Police  Jury,  34  An.  137;  Favrot 
vs.  City  of  Baton  Rouge,  38  An.  230,  Reed  vs.  Creditors,  39  An.  116. 
The  motion  to  dismiss  is  denied. 

On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Fbnner,  J.  Two  cases  of  the  same  title  were  consolidated,  tried 
together  and  disposed  of  in  a  single  judgment. 

The  plaintiff  alleges  that  he  is  owner  of  certain  property  by  title 
dating  from  1866 ;  that,  from  the  year  1875  to  the  year  1888,  said  pro- 
perty has  been  assessed  in  the  names  of  Louis  Fishel  and  of  Joseph 
Holz,  who  were  not  owners  thereof,  and  that  said  assessments 
are  absolute  nullities ;  that  the  State  and  city  taxes  due  by  said 
property  from  1870  to  1883,  both  inclusive,  have  been  paid  by  plain 
tiff,  but  that,  notwithstanding  said  payment,  the  said  taxes  or  a  large 
part  of  them  stand  of  record  in  the  mortgage  office,  and  on  the  books 
of  the  State  and  city,  operating  a  cloud  on  his  title. 

The  State  Tax  Collector  and  City  Treasurer  having  advertised  the 
property  for  sale  for  the  State  taxes  of  1880,  1881,  1882  and  1883, 
and  for  the  city  taxes  of  1886  and  1887,  plaintiff  applied  for  an  in- 
junction restraining  the  same.  He  prayed  for  perpetuation  of  the 
injunction  and  for  judgment  decreeing  the  nuUit}'  of  the  assessments 
attacked  and  the  cancellations  of  the  inacriptions. 

It  appears  that  plaintiff  became  delinquent  for  the  taxes  of  1873, 
and  the  Tax  Collector  advertised  the  property  for  sale  in  January, 
1875.  Plaintiff  called  upon  him  and  tendered  him  a  check  for  the 
amount  of  the  tax,  which  the  collector  refused  to  receive,'  claiming 
additional  costs  and  penalties.  Plair  tiff  then  obtained  a  letter  from 
the  Attorney  General  directing  the  Tax  Collector  to  suspend  the 
sale,  which  plaintiff  says  the  latter  agreed  to  do.  Nevertheless, 
through  oversight,  or  for  other  reason,  he  permitted  the  sale  to  pro- 
ceed, and  on  February  11,  1875,  the  property  was  adjudicated  to  the 
State,  und.r  Act  47  of  1873,  Subsequently,  on  October  8,  1876,  the 
the  State   sold   the   same   to  Louis  Fishel   under  Act  106  of  1874 
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Under  this  last  act  six  months  were  allowed  to  the  former  owner  to 
redeem,  at  the  expiration  of  which  time  without  redemption,  the 
Auditor  was  to  execute  a  deed  with  full  and  complete  title. 

The  Tax  Collector's  deed  was  duly  recorded,  but,  before  the  expi- 
ration of  the  delay  for  redemption,  plaintiff  brought  suit  to  enjoin 
the  Auditor  and  Fishel  from  further  proceedings.  This  suit  was  de- 
cided adversely  to  plaintiff,  and  his  injunction  was  dissolved. 

In  May,  1879,  Palmer  effecteda  settlement  with  Fishel,  by  which, 
in  consideration  of  $200,  the  latter  renounced  and  abandoned  his 
claim  to  the  property,  but  this  deed  was  never  recorded. 

After  the  record  of  the  Tax  Collector's  deed  to  Fishel,  the  prop- 
erty was  thereafter  assessed  in  the  name  of  Fishel  from  1876  to 
1884. 

Fishel  having  failed  to  pay  the  taxes  of  1881,  1882  and  1888,  the 
property  was  advertised  therefor  and  adjudicated  to  the  State  in 
November,  1883.  In  December,  1888,  plaintiff  called  at  the  State 
Tax  Collector's  office  and  claimed  that  the  back  taxes  had  been 
paid;  put,  nevertheless,  to  avoid  another  sale  of  the  property,  he 
paid  the  collector  the  sum  of  $360,  amount  claimed  by  him. 

He  does  not  appear,  however,  to  have  obtained  any  receipt  or 
certificate  of  redemption  or  other  final  tax  settlement. 

There  also  remained  due  taxes  for  1876  and  1878,  and  under  Act 
82  of  1884  the  property  was  advertised  and  adjudicated  to  Joseph 
Holz  on  June  4,  1886,  and  thereafter  the  property  was  assessed  in 
his  name. 

Litigation  then  ensued  between  Palmer  and  Holz  as  to  the  validity 
of  the  latter's  tax  title,  and  in  December,  1887,  final  judgment  was 
rendered  decreeing  the  nullity  of  Holz's  title.  Then  followed  the 
present  suits.  No  question  of  title  is  involved  in  the  ease ;  that  was 
finally  settled  by  the  compromise  with  Fishel  and  the  judgment 
against  Holz.  But  neither  the  State  nor  city  was  a  party  to  the 
latter  judgment  or  had  notice  express  or  ^implied  of  the  unrecorded 
settlement  between  Palmer  and  Fishel.  In  the  litigation  between 
these  two  last  named  parties,  to  which  the  State  was  a  party  through 
its  Auditor,  the  decision  was  in  favor  of  Fishel's  title. 

The  grounds  of  the  relief  sought  by  Palmer  are  twofold:  1.  That 
the  assessments  are  null  for  the  years  from  1875  to  1888  because 
made  in  the  names  of  Fishel  and  Holz,  who  were  not  owners.    2. 
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That  the  taxes  under  said  assessmentB  for  the  years  from  1875  to  1883 
have  been  duly  paid  by  him. 

The  inconsistency  between  those  two  grounds  is  glaring.  The  plea 
of  payment  is  universally  held  to  be  an  admission  that  the  debt  had 
once  existed.  Moreover,  the  act  of  payment  indicates  a  recognition 
and  adoption  of  the  mode  of  assessment,  which  is  held  to  bar  subse- 
quent question  thereof.  Carter  vs.  City,  33  An.  816 :  Lane  vs.  March,  ^^ 
Id.,  564;  Ins.  Co.  vs.  Levi,  4*2  An.  432.                                                                    '"-'^ 

We  are  not  prepared  to  hold,   independently   of  this,   that  the  iJS 

assessments  could  have  been  treated  as  nullities.     The  judge  a  quo  ;VS 

held  them  to  be  so  because  the  sale  to  Fishel  was  made  in  violation  ^^7^ 

of  Act  7,  Ex.  Sess.  of  1875,  which  extended  payment  of  delinquent  :*>.^ 

taxes  to  December  1,  1875,  and  therefore  impliedly  prohibited  sales  '   '^^ 

for  delinquent  taxes  between  the  passage  of  the  act  and  the  date  '  t^A 

fixed.     But  the  judge  failed  to  consider  the  fact  that  the  sale  to  Fishel  s  V.x^i 


was  not  a  sale  for  delinquent  taxes  within  the  meaning  of  the  Act  of 

1875.  -v;^ 

That  sale  for  delinquent  taxes  had  been  made  prior  to  the  passage  ;  ^ 

of  the  act,  and  the  property  had  been  adjudicated  to  the  State.    The  '^\% 

sale  to  Fishel  was  a  sale  of  property  belonging  to  the  State,  made  -^ 

under  Act  105  of  1874,  and  we  think  it  was  not  covered  by  the  Act  :.%^ 

of  1875.     In  all  the  cases  quoted  by  the  judge  a  qtio  in  which  the  ^".}^ 

nullity  of  sales,  made  in  violation  of  the  act,  was  pronounced  by  this  .  ^^ 


oourt,  it  will  be  seen  that  the  sale  had  been  made  for  the  taxes  during 

the  prohibited  period.  .'".j 

Plaintiff  can  not  complain  that,  after  the  sale  to  Fishel,  which  was 
duly  recorded,  the  property  was  assessed  in  the  name  of  Fishel. 
The  State  was  the  guarantor  of  that  title,  and  the  Assessors  were  ,  '"^ 

bound  to  respect  it.     It  was  spread  upon  the  public  records  as  evi-  ,7 

dencing  the  existing  title,  and  the  Assessors  were  not  boimd  to  go 
behind  it.     Still  less  can  plaintiff  complain  that  the  Auditor's  con-  y' 

firmatory  deed  was  not  passed,  since  he  himself  enjoined  the  Auditor  \ 

from  passing  the  same  and  placed  the  validity  of  FishePs  title  at 
issue  in  a  suit  which  was  finally  decided  against  him.  !' 

When  he  compromised  with  Fishel  and  obtained  his  quit  claim 
•deed,  he  might  have  set  his  title  right  by  recording  the  same;  but  he 
neglected  to  do  so,  and  failed  to  give  any  notice  thereof  to  the 
Assessors.  He  has  himself  to  blame  if  the  Assessors  continued  the 
.assessment  in  the  name  of  Fishel,  who  stood  as  the  recorded  owner. 
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The  same  principles  apply  to  the  assessments  in  the  name  of  Hols 
after  the  sale  to  him  for  the  taxes  assessed  in  the  name  of  FisheL 

Neither  the  State,  the  city  nor  the  Assessors  were  parties  to  the 
litigation  between  Holz  and  plaintiff,  and  they  are  not  bound  thereby. 
Admitting  that  all  persons  were  affected  with  notice  of  suits  affecting 
title  to  immovable  property,  the  Assessors  were  not  bound  to  antici- 
pate the  decision  of  such  cases  and  to  change  the  assessment  from 
the  name  of  the  apparent  recorded  owner  to  that  of  the  adverse 
claimant. 

On  all  grounds,  of  which,  however,  the  plea  of  payment  might 
have  been  sufficient,  the  attack  upon  the  assessments  of  this  property 
in  the  names  of  Fishel  and  Holz  must  fail. 

In  considering  plaintiff's  plea  of  payment,  we  are  struck  by  the 
looseness  of  his  procedings  and  the  insufficiency  of  his  evidence.  He 
produces  no  tax  receipts  except  that  for  the  city  tax  of  1876,  which 
no  one  contests.  He  does  not  even  swear  that  he  ever  had  such 
receipts  and  has  lost  them.  He  traces  no  payment  into  the  hands 
of  the  taxing  authorities  except  the  sum  of  $360  which  he  paid  tx)  the 
State  Tax  Collector  in  December,  1883.  For  that  payment  he  took 
no  tax  receipts;  and  it  does  not  seem  to  have  been  imputed  to  any 
particular  taxes.  He  says  he  simply  handed  it  to  the  Tax  Collector's 
clerk  in  settlement  for  what  the  clerk  stated  was  due.  Plaintiff  is  a 
business  man  and  understands  the  irregularity  of  such  proceedings. 
He  is  undoubtedly  entitled  to  a  credit  for  that  amount  on  the  taxes 
due  to  the  State  on  the  property  at  that  date,  but  we  are  not  able  to 
decree  the  extinguishment  of  any  particular  taxes. 

His  evidence  as  to  the  payment  of  city  taxes  is  entirely  insufficient, 
except  as  to  the  tax  of  1876,  which  is  not  in  dispute.  He  proves 
that  he  gave  checks  to  certain  brokers  to  pay  taxes ;  but  there  is  not 
a  word  of  evidence  to  show  that  the  brokers  ever  paid  anything  to 
the  city.  The  records  of  the  city  show  no  such  payment.  The  tax 
bills  remain  in  the  city's  hands.  No  tax  receipts  are  produced.  The 
brokers  have  not  testified,  and  the  plaintiff  proves  nothing  except 
that  he  gave  the  checks  to  the  brokers.  Manifestly,  such  evidence 
can  not  establish  payment. 

The  only  relief  to  which  plaintiff  is  entitled  is  to  have  the  sum  of 
$360  applied  as  a  partial  payment  on  the  taxes  due  to  the  State  on 
the  property  in  December,  1883. 


NEW  ORLEANS,  DECEMBER,  1890.  1129 

Downey  vs.  Keiuii'i-  and  Hufklcy. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now  ad- 
judged  and  decreed  that  the  demands  of  plaintiff  be  rejected  except 
so  far  as  to  decree  that  he  is  entitled  to  a  credit  of  $360  on  the  taxes 
due  on  the  property  to  the  State  in  December,  1888 ;  and  that  the 
injunction  be  dissolved,  plaintiff  to  pay  the  costs  of  this  appeal. 


No.  10,691. 
Andrew  Downey  vs.  Anthony  Kenner  and  Michael  Buckley. 

Where  movable  property  in  sequestered  and  bonded  by  the  defendant,  the  title  to 
the  property  remains  fn  the  defendant  until  divested  b}*  due  conrne  of  Ihm-. 
Therefore,  where  the  plaintiff,  who  obtained  Judgment  recogni/inK  his  lieu  and 
privilege  on  the  property,  failed  to  Issue  execution  on  the  same,  it  was  the  duty 
of  the  defendant,  who  became  insolvent  In  the  meantime,  to  put  sai<l  property 
on. his  schedule. 

As  a  prereciuisiteto  a  suit  on  a  sequestration  bond  against  the  sureties,  the  plaintiff 
must  issue  execution  on  his  judgment  to  be  levied  on  the  property  sequestered, 
when,  if  not  delivered  on  demand,  he  will  be  entitled  to  sue  on  the  bond,  or  he 
must  prove  that  to  issue  execution  would  be  useless,  as  the  defendant  had  dfs 
posed  of  the  property. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EllU,  J. 


Geo.  L.  Bright  for  Plaintiff  and  Appellant : 

When  the  principal  dies  or  becomes  a  bankrupt,  the  law  does  not  require  the 
creditor  to  await  the  settlement  of  the  insolvency  bringing  the  suit. 
The  court  will  not  turn  the  creditor  to  the  insolvency.  C.  1*.  279,  282;  Gordon  vs. 
Diggs,  9  An.  422;  Alley  vs.  Hawthorn,]  An.  126;  Wogan  vs.  Thompson,  10  An. 
284;  Wells  vs.  Roach i,  10  An.  505;  Bowyeat  vs.  Adams,  11  .\n.  78;  Trimble  vs. 
Brichta,  11  An.  271;  27  La.  468;  21  An.  284;  2  An.  428. 

Prima  facie  the  value  of  the  property  Is  the  amount  of  the  bond.    Carroll  A  Co.- 
vs.  Hamilton,  HO  An.  523:  Mulligan  vs.  Vallee,  .31  An.  ;^77. 


Defendant  and  appellee  unrepresented  hy  counsel. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  brought  suit  against  one  P.  S.  Moracr,. 
claiming  a  lien  and  privilege  on  certain  immovable  property.  A 
writ  of  sequestration  issued,  the  property  was  seized  and  was  bonded 


>i  iiy«l 
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by  the  defendant  Moran,  the  defendants  in  this  soit  being  the  sure- 
ties  on  the  forthcoming  bond. 

The  plaintiff  Downey  obtained  judgment  against  the  defendant 
Moran,  and  his  lien  and  privilege  on  the  property  sequestered  was 
recogfnized.  No  execution  issued  on  this  judgment.  The  property 
remained  in  the  possession  '^f  the  defendant  Moran  until  he  went 
into  insolvency,  and  surrendered  the  property  to  his  creditors.  This 
suit  was  brought  to  hold  the  sureties  liable  for  the  amount  of  the 
judgment  of  Downey  vs.  Mpran. 

The  bond  was  given  for  the  sum  of  $2250,  the  value  of  the  prop- 
erty sequestered;  and  no  judgment  can  be  rendered  i^ainst  the 
sureties  exceeding  this  amount.  The  bond  in  a  sequestration  pro- 
ceeding can  not  be  assimilated  to  an  appeal  bond.  They  are  dissim- 
ilar in  every  respect,  and  are  ^ven  for  distinct  and  separate  objects 
under  separate  articles  of  the  Code  of  Practice.  The  bond  ^ven 
by  the  defendant  Moran,  with  the  defendants  in  this  suit  as  his  sure- 
ties, is  conditioned  that  he  shall  not  send  the  property  out  of  the 
jurisdiction  of  the  court ;  that  he  shall  not  make  an  improper  use  of 
it;  that  he  will  faithfully  present  it,  after  definitive  judgment,  in 
case  it  should  be  decreed  that  he  should  restore  it  to  the  plaintiff. 
C.  P.  280. 

The  plaintiff  has  never  put  the  defendant  in  default  by  the  issuing 
of  an  execution  on  his  judgment;  nor  has  he  shown  that  the  se- 
questered property  was  not  in  the  possession  of  the  defendant, 
when  he  should  have  issued  the  execution,  and  he  was  unable  to 
deliver  it,  thus  rendering  the  putting  in  default  a  useless  proceeding. 

The  judgment  only  gave  the  plaintiff  the  right  to  have  the  prop- 
erty seized  and  sold  to  satisfy  his  judgment.  Until  this  was  done 
the  title  to  the  property  remained  in  the  defendant,  and  he  was 
compelled  to  put  it  on  his  schedule  in  his  insolvent  proceeding.  It 
passed  from  his  possession,  then,  by  an  order  of  court,  but  was  con- 
structively in  the  possession  of  the  creditors,  through  the  syndic 
appointed  at  their  instance  and  by  the  order  of  court. 

The  plaintiff  could  have  followed  the  property  in  the  insolvent 
proceeding.  The  property  sold  for  about  $400,  much  less  than  its 
value  as  fixed  in  the  sequestration  bond. 

The  condition  of  the  bond  has  not  been  violated.  The  property 
had  continuously  remained  in  the  jurisdiction  of  the  court  until  dis- 
posed of  by  its  order  in  another  proceeding.     During  this  time  the 
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plaintiff  failed  to  put  the  defendant  in  default  by  the  issuing  of  an 
execution.  The  plaintiff  should  have  taken  the  necessary  steps  to 
procure  the  presentation  and  delivery  of  the  property.  He  can  not 
proceed  immediately  against  the  sureties  without  these  requisite 
steps,  unless  he  shows  that  the  defendant  has  disposed  of  the  prop- 
erty ;  and  the  putting  in  default  would  be  a  vain  effort.  Welsh  vs. 
Barrow,  9  R.  636. 
Judgment  affirmed. 

No.  10,636. 
Home  Insurance  Company  vs.  Board  of  Assessors. 

1.  The  assessment  of  shares  for  the  purpose  of  taxation  of  the  share  holder  is  not 
subject  to  deduction  of  bonds  exempt  from  taxation. 

2.  The  corporation  in  matters  of  taxation  is  distinct  from  the  share  holder.  The 
statute  expressly  declares  that  it  is  not  a  tax  on  the  capital  of  the  corporation, 
but  it  is  a  tax  on  the  shares.  *'  The  actual  shares  shall  be  assessed  to  the 
share  holders."    Act  86  of  1888. 

^.  Property  exempt  in  taxing  the  corporation  perse  is  not  exempt  in  assessing 
the  share  holders;  bonds  exempt  from  taxation  are  not  subject  to  taxation 
when  the  property  of  the  corporation  is  taxed.  The  eventual  interest  of  the 
«hare  holder  in  these  bonds  does  not  give  him  any  right  to  exemption  on  the 
assessed  value  of  his  shares. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
Voorhi^j  J. 

Singleton,  Browne  &  Choate  for  Plaintiff  and  Appellant: 

Act  No.  3  of  1860,  exempting  consolidated  bonds  of  the  city  of  New  Orleans  "  from 
any  and  all  taxation,"  is  a  special  statute.  It  was  not  repealed  by  the  present 
Constitution  as  inconsistent  with  Art.  207,  which  is  the  general  law  of  exemp- 
tions, and  prohibits  other  exemptions  being  made  by  the  Legislature  in  the 
future.    All  laws  not  inconsistent  were  maintained  in  force  by  Art.  268. 

A  special  statute  or  particular  law  is  not  repealed  by  a  general  law  unless  so  re- 
pugnant that  both  can  not  stand,  and  if  not  inconsistent,  they  must  be  con- 
strued as  laws  in  pari  materia.  City  of  New  Orleans  vs.  Poydras  Asylum.  33  An. 
850;  New  Orleans  Female  Orphan  Asylum  vs.  Houston,  Tax  Collector,  37  An- 
68;  City  of  New  Orleans  vs.  the  Carondelet  Canal  and  Navigation  Company,  36 
An.  306;  C.  C.  17;  7L.  166;  17  L.  407;  9R.  531;1N.  8.  161;  19  L.  447;  10  M.  172;  1  An. 
54 ;  2  An.  919 ;  9  An.  165 ;  12  An.  805 ;  13  An.  329,  887 ;  14  An.  621 ;  5  An.  121. 


48  um  p. 
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Francis  B,  Lee,  Assistant  City  Attorney,  and  Oarleton  Hunt,  City 
Attorney,  for  Defendant  and  Appellee: 
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Act.  No.  3  of  1860,  exempting  consolidated  bonds  of  the  city  of  New  Orleans^ 
from  taxation,  not  being  part  of  the  contract  between  the  mnniclpality  and 
the  bon  dholder,  is  not  irrepealable,  the  holders  of  the  bonds  have  no  righb) 
that  are  protected  by  the  Constitution  of  the  United  States,  and  the  effect  upon 
the  said  act  of  Articles  208  and  207  of  the  Constitution  of  1879  was  to  repeal  it. 
That  if  not  repealed  the  said  act  confers  no  rights  ui>on  the  holder  of  the  said 
bonds  that  he  did  not  have  already  from  the  mere  fact  of  being  such  holder  of 
such  bond,  the  said  bond  having  been,  as  was  declared  In  the  case  of  Da  Ponte 
T8.  The  Hoard  of  Assessors,  35  An.  663,  always  exempt  from  taxation  as  such, 
owing  to  its  peculiar  and  intrinsic  character,  and  not  in  anywise  on  acconnt  of 
the  fact  of  the  passage  of  the  said  act. 

That  whether  the  exemption  of  the  said  bond  from  taxation  is  due  to  the  said 
act  or  to  Its  own  inherent  character,  the  8hreveport  National  Bank  Case  (41 
An.  180)  applies,  and  it  is  not  exempt  when  it  constitutes  part  of  the  capitHl 
stock  of  tlie  corporation. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  sues  to  have  the  assessment  of  its  share 
holders  reduced ;  to  this  end  it  is  alleged  that  the  Board  of  Assessors 
have  assessed /on  the  rolls  of  1889,  for  the  purpose  of  State  and  city 
taxation,  tlie  share  holders  of  petitioner. 

That  the  assessment  is  excessive  and  illegal  for  the  reason  that  the 
Assessors  have  disregarded  the  provisions  of  ^fiction  27  of  Act  No, 
85  of  ^ihe  (ffttift^i^^  Agftfty^hiv  nf  ift««^  which  provides  that  the  shares 
of  all  corporations  shall  be  assessed  to  and  in  the  names  of  the  share 
holders,  and  that  when  so  assessed  the  taxes  thereon  are  required  to 
be  paid  by  the  corporation  whose  shares  have  been  thus  assessed. 

In  the  second  place,  it  is  alleged  that  the  Assessors  have  made  no 
deduction  for  the  property  owned  by  petitioner  and  exempt  from 
taxation,  to -wit:  consolidated  Grossman  bonds  of  the  city  of  New 
Orleans  worth,  cash  value,  $167,000. 

The  first  ground,  that  is,  the  alleged  informality  in  not  having 
assessed  the  shares  in  the  name  of  the  share  holders,  but  in  the  name 
of  the  corporation,  has  been  formally  abandoned. 

The  agreement  of  counsel  with  reference  to  the  abandonment  is 
of  record. 

On  the  trial  of  the  case  it  was  proven  that  the  number  of  s*  are» 
representing  plaintiff^s  capital  stock  is  8676.  Their  par  value  is  |100 
a  share.     Their  market  value  is  $91  a  share. 

The  assessment  was  $884,516,  from  which  was  deducted  value  of 
real  estate  directly  taxed,  and  the  shares  of  the  Mutual  National 
Bank,  valued  at  a  thousand  dollars,  owned  by  plaintiff,  elsewhere 
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assessed,  leaving  the  amount  of  $303,516  assessed  to  the  share  hold-  ^,5C, 

ers,  on  which  the  rate  of  assessment  is  $82.56  a  share.  It  is  not 
alleged  that  the  shares  were  assessed  at  more  than  their  actual 
value.  It  is  in  evidence  that  at  the  time  of  the  assessment,  and  -  .  ^v| 
several  years  previous,  the  plaintiff  company  was  the  owner  of 
f  167,000  worth  of  city  consolidated  Grossman  bonds,  which  the  de- 
fendant, after  formal  demand,  refused  to  deduct  from  the  assessed 
value  of  the  shares  held  by  the  stock  holders. 

The  only   question  remaining  for  decision  is  as  to  whether  these  ^^4tM 

bonds  should  be  deducted  from  the  total  owned  by  the  share  holders 
as  claimed  by  the  plaintiff. 

The  exemption  claimed  has  been  twice  denied  by  this  court. 

United  States  bonds  and  State  bonds,  in  which  the  capital  of  a  cor- 
poration is  invested,  are  not  deductible  from  the  assessment  of  the  .  ^.«^ 
shares.     Bank  of  Shreveport  vs.  Board  of  Assessment,  41  An.  186;           -^nS 
Board  of   Liquidation  of   City  Debts  vs.  Thoman,   Comptroller,   42  v''?': 


•  '^S 


**i 


M 


An.  — . 

The  statement  of  the  case  establishes  its  similarity  to  those  just 
quoted.  The  bonds  in  the  quoted  cases  were  United  States  and  State 
bonds.     In  the  case  under  consideration  they  are  New  Orleans  City  ^  r.ij! 

bonds.  The  latter  are  not  more  exempt  than  the  former.  They  are  -  y' 
all  exempt  from  taxation,  and  the  assessing  officer  can  not  directly  ' i'^^^% 
list  and  assess  them  for  the  purpose,  but  they  can  not,  because  6f  ;;^ 

their  exemption  from  taxation,  be  deducted  from  the  total  of  the  .  .  ?f ■ 

shares  of  the  share  holders.  'C-^ 

These  bonds  are  more  particularly  the  property'  of  the  corporation,  ^:j 

and  the  share  of  a  stock  holder  can  not  always  be  assimilated  to  the  f?^ 

capital  stock  of  the  corporation.     They  are  carried  to  a  separate  'v;^ 

account,  subject  to  different  rules,  and  are  not  always  similar.    They  .  .;^ 

are  the  individual   interest   of  the  stock  holder,  an  interest  which  \}^:*^ 

accompanies  the  person  of  the  owner,  giving  him  the  right  to  a  pro- 
portional part  of  the  dividends  when  declared,  and  to  a  proportional 
part  of  the  effects  of  the  corporation  when  dissolved.  ^ 

The  capital  stock  is  more  especially  the  property  of  the  corporation.  ;:j 

When  the  assessment  of  the  property  is  made,  that  which  is  ex- 
empted from  taxation  should  not  be  assessed. 

It  is  different  with  the  shar6  holder ;  his  interest  is  not  deductible 
from  the  total  value  of  his  shares. 


\^ 
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The  tax  is  one  on  shares.     The  statute  expressly  declares: 

y  That  no  assessment  shall  hereafter  be  made  nnder  that  name  as 
the  capital  stock  of  *  *  *  any  corporation,  etc.,  when  capital 
stock  is  represented  by  shares ;  bnt  the  actual  shares  shall  be  assessed 
to  the  stock  holders."     Act  85  of  1888. 

The  value  ^f  shares  is  due  to  different  contributing  agencies;  as 
for  instance  the  stock  subscribed,  the  ability  of  the  management,  the 
credit,  etc. 

The  share  holders  can  not  be  heard  to  eliminate  any  of  these  agen- 
cies by  deducting  the  amount  of  exempt  bonds  from  the  value  of  the 
shares. 

To  be  more  explicit,  without  the  exempted  bond  it  is  assumed  for 
the  purpose  of  taxation  that  the  shares  would  have  been  as  valua- 
ble; that  these  agencies  would  have  operared  to  uphold  their  valne; 
that  if  the  corporation  chooses  to  invest  a  part  or  all  its  assets  in 
bondsj  the  value  of  its  shares  can  not  be  considered  lessened  thereby. 

The  proposition  that  Act  No.  3  of  1860  exempts  consolidated  bonds 
of  the  city  of  New  Orleans  from  any  and  all  taxation  is  correct. 
They  are  not  affected  by  Article  207  of  the  Constitution. 

The  plaintiff  contends  that  this  case  is  not  similar  to  the  quoted 
cases:  that  in  the  latter  it  was  held  that  the  words  ^^all  exempt 
property''  contained  in  Act  98  of  1886,  Section  28,  did  not  exempt 
bonds  of  this  State  and  the  United  States,  because  the  exemption 
claimed  was  not  made  by  the  Constitution,  and  the  Legislature  had 
no  power  to  make  it  after  the  adoption  of  the  Constitution  of  1879, 

After  a  careful  reading  of  these  decisions,  we  are  unable  to  reach 
counsePs  conclusions  in  stating  that  the  Shreveport  Bank  case  does 
not  militate  against  plaintiff's  position  with  reference  to  exemption. 

It  is  decided  that,  in  assessing,  it  is  of  no  importance  whether  the 
capital  was  or  was  not  invested  in  United  "States  bonds  and  State 
bonds,  although  they  are,  as  a  rule,  exempt  from  taxation. 

It  was  not  decided  that  these  bonds  are  not  exempted  from  taxa- 
tion, but  that  they  can  not  be  deducted  from  the  assessment  of  the 
shares  of  the  stock  holder.  The  same  principle  was  affirmed  in  the 
case  of  the  Board  of  Liquidation  of  City  Debts  vs.  Thoman,  Comp- 
troller, 42  An.  — . 

Judgment  affirmed. 
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No.  10,502. 

Succession  of  Armand  Mercier.     Opposition  of  City  of  New 

Orleans. 

1.  When  carefully  considered,  reviewed  and  coniparetl,  all  the  pertinent  expres- 
sions of  this  court  in  reference  to  the  constitutional  restraint  upon  Tax  OoUec-' 
tors  in  respect  to  suit,  their  substance  is  that  Judicial  proceedings  may  be  re- 
sorted to  in  aid  of  Tax  Collectors  when  a.seizure  may  not  prove  an.ade<iuate  or 
efficient  mode  of  realizing  revenue,  or  when  by  some  act  of  the  tax  payer  a 
seizure  might  prove  inade<iuate. 

2.  The  right  of  the  State  and  of  the  city,  answering  a  summons  to  show  cause  why 
funds  under  the  control  of  a  court  should  not  be  distributed  in  a  proposed  man- 
ner, can  not  be  denied.  They  have  a  right  to  claim  taxes  alleged  to  be  due 
them,  or  either  of  them,  out  of  such  funds. 

3.  Taxes  are  enforced  contributions  from  persons  and  property  levied  by  the 
State  by  virtue  of  its  sovereignty  for  the  support  of  the  government.  Tho 
State  demands  and  receives  them  from  the  subjects  of  taxation  within  Its  Juris- 
diction, that  it  may  be  enabled  to  carr>'  Its  mandates  into  effect  and  perform 
the  functions  of  government ;  and  the  citizen  pays  from  his  property  the  por- 
tion demanded,  In  order  that  he  may  by  means  thereof  be  secured  in  the  enjoy- 
inent  of  the  benefits  of  organized  society. 

4.  Taxes  are  imposed  on  the />er«on  of  the  owner,  notwithstanding  ;>/'o/7i?/%  is  ro-  1 
sorted  to,  for  the  purpose  of  ascertaining  the  amount  thereof.  ^ 

5.  There  is  a  peraoneU  obligation  imposed  upon  the  tax  payer  to  pay  taxes  inde- 
pendently of  the  value  of  the  property  assessed. 

6.  A  Judgment  for  city  taxes  Is  not  a  money  Judgment,  and  does  not  possess  the 
attributes  of  a  Judgment  as  defined  in  the  Code  of  Practice;  and  it  is  not  gov- 
erned by  the  prescription  of  Judgments  defined  in  the  Civil  Code. 

7.  Taxes  assessed  against  two  persons  as  the  Joint  owners  of  property  constitute 
only  joint  personal  obligations  against  them  for  the  payment  of  the  taxes. 
There  is  no  analogy  between  rules  governing,  or  tlie  precepts  applicable  to, 
a  controversy  with  reference  to  the  validity  of  proceetlings  under  an  unqneMUmed 
assessment,  and  one  with  regard  to  proceedings  necessary  to  invalidate  a  quf»- 
tioned  assessment. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 


W.  B,  Sommerville,  Assistant  City  Attorney,  Carleton  Hunt, 
Attorney,  and  Ernest  Florance  for  Opponent  and  Appellant : 

i.  Taxes  due  the  City  of  New  Orleans  are  imprescriptible.  Sue.  of  Stewart,  \ 
\T,\  6 So.  R.  687;  Davidson  vs.  Lindop,  36  An.  765. 

2.  Taxes  are  personal  obligations.  Cons,  of  1879,  Arts.  20:{  and  210 ;  Cooley  on 
atIon,p.  1;  HlUiard's  Law  of  Taxation,  pp.  15  and  2H;  Camden  vs.  Allen, 
J.  398;  Oakland  vs.  Whipple,  m  Cal.  115;  Rundell  vs.  Lakey,  4()  X.  Y.  517;  (. 
vs.  Craft,  28  3Ils3.  70;  Desty  on  Taxation,  Vol.  1,  p.  7;  Brent  vs.  City,  41  An. 
6  So.  H.  79.S;  Sue.  of  Stewart,  41  An.  131;  6  So.  K.  587;  Sue.  of  l)upuy,:^3  An 
Heed  vs.  Creditors,  «)  An.  120;  Mullan  vs.  Creditors,  »0  An.  :«7;  2  So.  U.  45. 


City 


Tax- 
26  X. 

re'Mi 
KKW ; 
.  2«50 ; 


1 


1136  SUPREME  COURT  OF  LOUISIANA. 


huect»89ioii  of  Merofer.    Opposition  of  City. 


ArtioU;  210  of  the  Constitution  may  prohibit  the  Tax  Collector  from  institnting 
suits  to  enforce  the  collection  of  taxes;  but  an  opposition  to  a  tableau  of  dis- 
tribution is  not  a  Huit  instituted  by  the  opposing  Tax  Collector.  Sue.  of  Dupaj, 
H3  An.  260;  Kcod  vh.  Creditors,  39  An.  120;  1  So.  R,  784;  MuUan,  lb.  397;  2  So.  R. 
45 ;  Sue.  of  htowart,  41  An.  131 ;  6  So.  R.  587;  Brent  vs.  City.  lb.  1098:  6  So.  R.  798. 
"A  suit  is  a  n>aU  personal  or  mixed  demand  made  before  a  competent  jadge, 
by  which  the  parties  pray  to  obtain  their  rijiht  and  a  decision  of  their Uispote," 
(\  !»..  Art.  •«;  IJouvicr,  rifle  "Suit." 

'•  .\rtlclc  100.  The  plaintiff  Is  he  who  sues  another  for  something:  which  he  says 
is  due  or  l>elonKH  to  him. 

•*  The  defendant  is  one  against  whom  this  suit  Is  brought."    C.  P. 
The  executor  who  flies  the  tableau  of  distribution  is  plaintiff,  and  the  opponent 
Is  defen<lant  in  the  cause.    Sue.  of  Romero,  28  An.  607 ;  Sue.  of  Planchet,  29  An. 
.•>21 ;  Sue.  of  Dougurt.  IM)  An.  270. 

After  summoning  tht?  City  of  New  ilrleans  into  court  the  ext^utor  can  not  ob- 
ject to  Its  appearing.  Baker  vs.  Michinard,  17  An.  251 ;  Pasteur  et  als.  vs.  Lewis 
*  Lynd,  3i»  An.  1! ;  Windon  vs.  McVeigh  JW  U.  S.  283. 

Where  no  objection  is  made  by  the  executor  to  the  offer  and  filing  of  evidence 
by  opponent  in  support  of  the  opposition  flled  by  him,  all  objections  to  the 
form  of  proceeding  and  to  the  evidence  are  waived. 


Farrary  Joiuia  &  Kruttachnitt  for  the  Executor  and  Appellee: 

A  claim  for  tuxes  due  by  Joint  owners  of  property  can  not  be  enforced  i»»  tcl« 
against  one  only  of  the  Joint  owners;  nor  can  taxes  due  since  the  Constitution 
of  1H7J  be  enforced  against  any  property  other  than  that  assessed  until  all 
efforts  to  collect  taxes  out  of  the  latter  have  been  exhausted.  V.  A  A.  Meyer  A 
Co.  vs.  Parker,  Tax  Collector,  41  An.  440. 

This  disposes  of  all  claims  for  taxes  since  and  including  the  year  1880. 
.Judgments  in  favor  of  the  City  of  New  Orleans  are  subject  to  the  same  prescrip- 
tion as  Judgments  in  favor  of  any  other  individual,  to-wit:  Prescription  of  ten 
years. 

Wliere  a  causi*  of  action  has  been  reduced  to  judgment,  the  exception  of  ra 
,ii«iie<Utt  to  a  ^ubHe<4uent  suit  upon  the  same  cause  of  action  is  as  applicable  to 
tlie  demand  of  a  municipal  corporation  as  to  that  of  any  individual. 
Taxes  upon  real  estate  In  the  State  of  Ixiuisiana  have,  since  the  Act  Xo.  34 of 
the  extra  sessions  of  iy77,  ceased  to  be  a  liability  in  pertonam^  and  are  purely 
claims  in  rem. 

Kspeclally  is  this  the  case  where  no  excuse  is  shown  for  not  pursuing  retl 
estate  alleged  to  be  burdened  with  the  taxes. 

A  judgment  dismissing  an  opposition  to  a  provisional  aceotknt  is  rtt  adjudksitt 
as  to  a  claim  to  a  distributive  share  in  the  fund  distributed  and  no  further. 
West  vs.  llis  Creditors,  3  An.  "..^2;  West  vs.  Ills  Creditors,  4  An.  450;  Franklin  vs. 
Wai-flcld,  2  La.  127;  Williams  vs.  Nicholson,  5  An.  7». 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  The  city,  claiming  to  be  a  privileged  creditor  of  the 
succession  of  the  deceased  for  unpaid  city  taxes  of  the  years  1871, 
1873,  1874,  1875,  1876,  1877,  1878,  1879,  1880,  1881,  1882,  1883,  1884, 
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1895,  1886,  1887  and  1888,  with  interest,  and,  averring  that  she 
has  not  been  placed  upon  the  provisional  account  and  tableau  filed 
at  all,  opposes  same,  and  demands  the  right  to  be  placed  thereon, 
and  paid  the  amount  and  interest  due  her  **in  preference  to  all  other 
creditors.''  To  her  petition  of  opposition  is  appended  a  schedule  of 
all  the  tax  bills  evidencing  her  claims. 

The  record  shows,  and  the  fact  is,  that  after  paying  all  debts  due 
by  the  estate,  there  still  remains  in  the  hands  of  the  executor  a  cash 
balance  of  $11,000  for  distribution  amongst  the  legatees  and  heir"&  of 
the  deceased. 

The  demands  of  the  opponent  are  resisted  upon  the  following 
grounds,  viz : 

1.  That  all  the  claims  of  the  city,  for  the  various  years  in  question 
were  reduced  to  judgments,  and  those  anterior  in  date  to  1878  are 
prescribed. 

2.  That  under  the  Constitution  of  1879,  and  laws  enacted  in  1877 
and  subsequent  years,  taxes  can  be  collected  from  the  property 
assessed  and  no  other.  In  other  words,  counsel  for  the  executor 
contend  that  since  the  passage  of  Act  34  of  the  Extra  Session  of  1877, 
and  the  subsequent  adoption  of  the  Constitution  of  1879,  taxes  are 
claims  in  rem,  and  not  obligations  in  personam;  and  that,  forasmuch 
as  the  funds  for  distribution  are  not  proceeds  of  property  assessed, 
the  city  has  no  claim  against  them. 

3.  That  all  taxes  assessed  in  1879  and  subsequent  years  were 
assessed  against  A.  Mercier  and  C.  Darcantel,  jointl}^,  and  in  no 
event  can  the  city  claim  more  than  one -half  the  amount  alleged  to 
be  due. 

4.  That  the  city  has  no  right  of  action  for  the  collection  of  taxes 
by  suit. 

6.  That  the  judgments  for  taxes  constitute  res  adjudicata  against 
the  claims  of  the  city  for  taxes. 

There  was  a  general  judgment  against  the  city,  and  she  has 
appealed. 

In  this  court  the  counsel  for  the  executor  has  filed  a  plea  of  pre- 
scription to  the  city's  opposition  of  one,  two,  three,  five  and  ten 
years,  in  addition  to  all  other  defences  previously  urged. 
72 
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I. 

The  first  proposition  that  must  be  considered  is  whether  the  city 
has  any  right  of  action  or  proceeding  against  the  Mercier  saccesBion, 
for  the  collection  of  taxes.  The  ready  answer  is  that  an  opposition 
to  a  succession  account  is  not  a  suit  or  action,  but  an  answer;  and, 
as  the  counsel  for  the  executor  states  in  his  brief,  at  page  five: 
*'  Under  well-established  rules  of  practice  in  this  State,  it  is  unnec- 
essary to  file  any  pleadings  in  (answer  to  an)  opposition  to  an  exec- 
utor's account.  The  opposition  is  open  to  all  exceptions  and  de- 
fences, to  be  urged  ore  tenus,  with  the  same  effect  as  if  such  objec* 
tions  were  specially  pleaded,"  etc. 

''A  party  can  not  be  called  into  court,  and  then  have  his  capacity 
to  stand  in  judgment  questioned."  17  An.  251,  Baker  vs.  Michi- 
nard;  39  An.  5,  Pasteur  vs.  Lewis;  93  U.  S.  283,  Windon  vs.  Mc- 
Veigh. 

On  an  opposition  no  moneyed  judgment  can  be  rendered  against  a 
succession ;  only  one  recognizing  the  claim  as  entitled  to  be  paid  in 
due  course  of  administration.     O.  O*  985,  986,  987,  1004,  1005,  1006. 

The  contention  is  raised  on  the  oft  quoted  provision  of  thg  210th^ 
article  of  the  Constitution,  that  '*at  the  expiration  of  the  year  in 
which  they  are  due  the  collector  shall,  without  suit,  *  *  advertise 
for  sale  the  property  on  which  taxes  are  due,"  etc;  and  on  those  of 
the  218th  article,  extending  same  to  the  city  of  New  Orleans  and 
other  municipalities  in  the  State. 

In  City  of  New  Orleans  vs.  Wood  &  Bro.,  34  An.  732,  we  had  under 
consideration  and  interpreted  those  articles,  and  said : 

"  The  objects  in  view  were  the  prohibition  of  the  forfeiture  of  the 
property  for  non-payment  of  taxes,  and  the  substitution  of  sum- 
mary expropriation  without  suit  to  enforce  such  payment,"  etc. 

In  Alexander  vs.  Hyman,  35  An.  301,  we  said:  ^'The  manifest 
object  was  to  prevent  the  oppressive  accumulation  of  costs,  which  had 
attended  the  indiscriminate  institution  of  suits  for  the  collection  of 
taxes,  and  to  substitute  thereto  a  less  expensive  and  more  expedi- 
tious method  of  realizing  the  public  revenue." 

The  only  purpose  which  animated  the  framers  of  those  constitu- 
tional precepts  was  to  speed  the  collection  of  taxes,  and  reduce  the 
cost  of  tax  proceeding^  and  sales. 


■'''^y^'p^^ 


:^i 


NEW  ORLEANS,  DECEMBER,  1890.  1139  .  .  >i 

Succession  of  Merc icr.    Opposition  of  City. 


This  and  like  interpretations  have  been  given  those  articles  in  ,  ' 

different,  preceding  and  succeeding  cases.     In  Succession  of  Dupuy,  [■'.< 

33  An.  260,  we  said:  V'; 

*' It  is  clear  that  the  summary  mode  provided  by  said  constitu-  fli 

tional  and  statutory  provisions  did  not  necessarily  exclude  every^  .<  .: 

other  mode  for  the  collection  of  taxes."  :'.'^ 

In  Reed  vs.  Creditors,  39  An.    120,  we  recognized  the  right  of  a  .  > 

Tax  Collector  to  set  up  a  direct  claim  for  the  amount  of  taxes  due  ^'. 

by  way  of  opposition  to  a  syndic's  account  in  an  insolvent's  estiate,.  ^- 

a  large  portion  of  which  had    been  ignored,  and  omitted  from  the  '  :  '-l 

tableau  of  distribution,  as  in  this  case.  ^ 

In  aid  of  **  the  method  of  summary  expropriation^'  for  the  collec- 
tion of  taxes,  the  Legislature  has,  from  time  to  time,  provided  addi- 
tional modes,  which  we  have  repeatedly  sanctioned  as  being  legal,.  > . 
and  therefore  constitutional.     Of  such  a  statute  we  had  occasion  to  J; 
say  in  State  vs.  Meyer,  41  An.  436:  **If  it  were  true  that  the  State  ,! 
has  no  mode  of  collecting  her  taxes  except  by  seizure  and  sale  of  the 
property  assessed,  it  is  no  less  true  that  she  has  an  absolute  right  to 
enforce  their  payment  in  that  mode.     If  the  exercise  of  this  rjght  is                "; 
illegally  thwarted  and  obstructed  by  a  delinquent  tax  debtor,  she  ia 
clearly  entitled  to  8ome  remedy  for  such  a  wrong,  and  it  would  be 
passing  strange  if  her  own  courts,  which  she  so  zealously  holds  open 
to  every  citizen  for  the  vindication  of  all  legal  lights,  should  be 
hermetically  sealed  against  herself  alone." 

This  principle  has  been  incidentally  recognized  in  Mullen  vs.  His 
Creditors,  39  An.  397,  in  which  we  said  "the  opposition  of  the  City 
of  New  Orleans  for  taxes  was  properly  maintained ;"  in  Succession  of 
Stewart,  41  An.  131,  and  in  Brent  vs.  City  of  New  Orleans,  6  So. 
Rep.  793;  41  A.  1098. 

'On  the  whole,  we  take  it  to  be  perfectly  clear  and  a  proposition 
well  established  in  our  jurisprudence,  that  there  is  a  method  of  col- 
lecting taxes,  independent  of  seizure  and  sale,  exceptional  in  char- 
acter though  it  be.  In  the  absence  of  any  positive,  constitutional  or 
statutory  prohibition  against  proceedings  otherwise  than  by  seizure 
and  sale,  it  would  seem  that  some  other  should  exist  ex  necessitate  rei^ 
if  seizure  was  impossible  or  insufficient  as  a  means  of  collecting  a  tax. 

That  the  City  of  New  Orleans  is  opponent,  and  not  the  State,  can 
make  no  difference,  because  in  matters  of  taxation  the  State  is  sup- 
posed to  have  parted  with  and  temporarily  delegated  to  that  corpo- 
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ration  a  portion  of  her  sovereignty,  as  an  efficient  means  of  self 
government,  and  quoad  such  opposition  tlie  city  may  be  taken  for 
the  State.  The  Constitution  declares  that  ^' the  taxing  power  may 
be  exercised  by  the  General  Assembly  for  State  purposes,  and  by 
parishes  and  municipal  corporations,  binder  authority  granted  to  them 
by  the  General  Aasemhly,  for  parish  and  municipal  purposes."  Art. 
202. 

Therefore,  what  it  is  permissible  for  the  State  to  do,  the  City  of  New 
Orleans  may  do  likewise. 

We  have  thought  it  proper  to  collect  and  bring  into  prominent 
review  all  of  the  pertinetit  expressions  of  the  court  in  relation  to  the 
constitutional  i>ro visions  under  examination,  so  that  their  purport 
may  be  clearly  apprehended  and  understood.  The  substance  of 
them  is  that  judicial  proceedings  may  be  resorted  to  in  aid  of  tax 
collections  when  a  seizure  may  not  prove  an  adequate  or  efficient 
mode  of  realizing  revenue ;  or  where,  by  some  act  of  the  tax  payer, 
a  seizure  might  prove  inadequate.  In  the  instant  case,  we  are  of 
the  opinion  that  the  city  has  a  right  to  proceed  by  opposition.  The 
deceased  appears  to  have  paid  no  taxes  to  the  city  for  nearly  twenty 
years,  and  the  counsel  of  his  executor  is  here  urging  prescription 
against  the  city's  demands.  It  may  be  that  much  of  the  city's  taxes 
are  extinguished  or  the  privileges  and  mortgages  securing  them  lost 
by  the  long  delay.  She  should  be  permitted  to  urge  whatever  per- 
Honal  demand  she  may  have  against  the  funds  in  the  delinquent  tax 
payer's  succession  before  they  are  distributed  as  proposed,  as  it  may 
be  that  the  property  assessed  will  not  be  sufficient  to  meet  the  city's 
demands. 

II. 

The  second  proposition  for  our  consideration  is  that  taxes  are  claims 
in  reniy  and  not  obligations  in  personam^  and  are  therefore  not  paya- 
ble out  of  the  funds  in  the  hands  of  the  executor,  which  are  not  pro- 
ceeds of  property  assessed. 

Under  the  law  of  1871  all  licenses  and  taxes  were  declared  to 
operate  as  a  lien  and  privilege  on  all  the  movable  and  immovable 
property  of  the  tax  payer,  and  that  they  should  continue  in  force 
♦*until  same  be  fully  paid."     Sec.  37,  Act  42  of  1871. 

Presumably  all  taxes  assessed  in  pursuance  of  that  law  affected  att 
property  of  the  tax  payer,  whether  it  formed  part  of  that  assessed 
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or  not.     But  counsel  for  the  executor  contends  that  Act  34  of  the  ,  i 

Extra  Session  of  1877  restricted  the  effect  of  tax  liens  and  mortgagee  < 

to  the  property  taxed  or  assessed,  "and  declared  that  thereafter 
such  privileges  or  mortgages"  shall  not  affect  any  other  property 
generally,  belonging  to  the  delinquent  **tax  payer;"  that  this  law  ] 

was  both  prospective  and  retrospective  in  effect,  and  applied  to  j 

taxes  then  assessed,  as  well  as  those  to  be  assessed  thereafter-   and  ! 

that,  as  taxes  could  not  be  collected  by  seizure  out  of  property  not  !J 

assessed,  there  ceased  to  be  any  obligation  on  the  part  of  the  tax 
payer  personally  to  pay  the  taxes  at  all. 

There  is  no  question  of  the  fact  that  the  law  cited,  and  other  laws 
in  pari  materia,  operated  a  great  hardship  on  the  people  of  this  State, 
and  produced  some  of  the  most  trying  evils  of  that  time.  And  there 
is  no  question  of  the  fact  that  the  Legislature  of  1877  Bought^  bo 
far  as  it  was  in  its  power,  to  lift  the  burden  of  accumulated  tuxeu  ^ 

from  the  shoulders  of  the  inhabitants  by  the  passage  of  the  aet  in  i 

question;  but  the  110th  article  of  the  Constitution  of  1868  forbade  J 

the  General  Assembly  from  enacting  any  ** retroactive  law;''   and  the  *j 

one  in  question  was  necessarily  ineffectual  for  the  accomplishment 
of  the  purpose  intended.  It  did  operate  on  all  taxes  thereafter 
assessed,  to-wit,  those  of  1878  and  1879. 

The  act  declares  that  **'all  liens  and  privileges  for  all  taxes  and 
assessments  on  real  property,  for  any  purpose  whatever^  already 
recorded,  or  which  may  be  hereafter  recorded,  shall  bear  exulusively 
and  alone  upon  the  property  taxed  or  assessed;  that  the  sheriff 
*  *  in  executing  any  writ  of  seizure  and  sale  on  any  jndgnvent 
for  tax  or  assessment  rendered  against  a  delinquent  tax  payer  for 
tax  on  real  estate,  shall  not  seize  any  other  property  than  that  des- 
ignated in  the  tax  receipt  or  assessment  roll,  as  chargeable  and 
liable  for  the  tax  or  assessment  so  due ;  that  the  Recorder  of  Mort  -  i 

gages  shall  designate  on  their  books  the  property  described  in  said  ' 

judgment  as  chargeable  and  liable  for  the  tax  or  assessment.     The  \i 

effect  of  this  statute  was  much  the  same  as  the  constitutional  and  i 

statutory  provisions  that  are  discussed  in  the  preceding  paragraph.  | 

It  will  be  observed  that  this  statute  deals  exclusively  with  the  effect  ' 

of  tax  liens  and  privileges  on  real  estate,  their  registry  in  the  mort- 
gage office,  and  certain  restrictions  placed  on  seizures  in  collecting 
same ;  but  it  does  not  deal  with  the  taxes^  nor  in  any  way  atTect  the 
tax  payer's  responsibility  for  their  payment.       That  remained^  such 
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as  it  was,  entirely  unaffected.  In  oar  opinion,  neither  the  act  of 
1877,  the  Constitntion  of  1879,  nor  laws  snbsequ'ently  enacted,  de- 
^dare,  either  in  express  tf^rms  or  by  fair  implication,  that  taxa  are 
%ot  personal  ohligatioTis  of  the  tax  payer.  That  collectors  of  taxes 
re  required  to  proceed  against  the  property  assessed;  that  taxes  as- 
/sessed  affect  only  property  assessed,  with  a  lien  and  privilege ;  that 
proceeding  by  seizare  and  not  by  suit  is  indicated — do  not  exclude 
the  idea  of  personal  liability.  On  the  contrary,  all  the  reasoning 
and  authority  reproduced  in  the  preceding  paragraphs  clearly  indi- 
cate the  existence  of  personal  responsibility  on  tfie  part  of  the  tax 
payer. 

The  Constitution  declares  that:  **  Taxation  shall  be  equal  and 
uniform  throughout  the  territorial  limits  of  the  authority  levying 
the  tax,  and  all  property  shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law  j  *  •  *  provided,  that  the  tax 
payers  shall  have  the  right  of  testing  the  correctness  of  their  as- 
sessments before  the  courts  of  justice."     Article  203. 

It  clearly  indicates  that,  while  it  is  the  property  that  is  taxed,  it 
is  the  tax  payer^s  assessment. 

All  tax  statutes  and  revenue  laws  provide  in  most  stringent  terms 
and  ample  provisions  the  mode  for  personal  notices  to,  and  demands 
to  be  made  of,  the  tax  payer  for  the  payment  of  the  taxes  in  money. 
Such  demands  and  notices  are  made  conditions  precedent  to  any 
proceedings  for  seizure  and  sale  of  the  property  assessed.  If  the 
tax  payer  did  not  owe  the  taxes  at  all,  and  could  not  be  proceeded 
against  personally  for  their  payment,  making  demand  for  payment 
would  be  an  idle  ceremony,  for  no  tax  payer  would  be  gracious 
enough  to  pay  taxes  he  did  not  owe. 

The  revenue  law  of  1882  provides  that  all  taxes,  tax  mortgages  and 
tax  privileges  shall  be  **  prescribed  by  five  years  from  the  date  of 
filing  the  tax  roll,''  etc.     Sec.  34,  Act  96  of  1882. 

The  same  provision  occurs  in  the  revenue  law  of  1886.  Sec.  34, 
Act  98  of  1886. 

If  there  was  no  personal  obligation  on  the  part  of  the  tax  payer 
why  should  the  Legislature  have  provided  a  period  of  prescription, 
as  applicable  to  the  taxes  themselves  ?  In  whose  favor  could  such 
prescription  operate,  if  not  that  of  the  tax  payer? 

Judge  Cooley  defines  taxes  to  be :  **The  enforced  contributions  from 
persons  and  property,  levied  by  the  State,  by  virtue  of  its  sovereignty, 
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for  the  support  of  the  government  and  all  public  needs.  The  State 
demands  and  receives  them  from  the  subjects  of  taxation  within  its    ^  !% 

jurisdiction,  that  it  may  be  enabled  to  carry  into  effect  its  mandates  ,/'^f\ 

and  perform  its  functions ;  and  the  citizen  pays  from  his  property  '^  i^ 

the  portion  demanded,  in  order  that,  by  means  thereof,  he  may  be  se-  '^'^ 

cured  in  the  enjoyment  of  the  benefits  of  organized  society." 
Cooley  on  Taxation,  p.  1;  Hilliard's  Law  of  Taxation,  pp.  16,  26. 

To  a  like   effect  are   various  State   Supreme   Court  opinions  of  ,7jf.J 

ability.     Camden  vs.  Allen,  26  N.  J.  398;  Oakland  vs.  Whipple,  39  ,   ^t 

Cal.  116;  Randall  vs.  Lakey,  40  N.  Y.  617;  Green  vs.  Craft,  28  Mis- 
sissippi 70.  A  '  -^-t^ 

Mr.  Desty  defines  a  tax  thus:  "The  taxis  imposed  on  the per«on         (      \'^ 
of  the  owner;  for  though  property  is  resorted  to  for  the  purpose  of 
ascertaining  the  amount  of  the  tax,  yet  the  individual  and  not  the 
property  pays  the  tax,^^     1  Desty  on  Taxation,  p.  7.  T/-; 

On  account  of  the  great  importance  of  the  question,  which  is  made  '    t  • 

a  controlling  issue  in  this  case,  as  well  as  the  large  amount  involved,  .;  \l 

we  have  argued  it  as  res  nova,  notwithstanding  we  have,  in  effect,  '{A 

twice  decided  it  before.     For  in  SDccession  of  Stuart,  41  An.  131,  we  *.   *i 

said:  "The  taxes  of  1880  and  1882  are  still  due  the  city,  which 
remains  an  ordinary  creditor  for  the  amounts  thereof  and  entitled  to  <    v^ 

be  paid  accordingly.'' 

In   Brent  vs.   City  of   New   Orleans,   4  An.    1098,  we   held   that 
"the  Act  of  1886  was  never  intended  to  release  the  purchaser  at  a  V 

confiscation  sale  from  taxes  assessed  in  his  name  against  the  property  i 

during  his  tenure.  As  he  enjoys  the  fruits  of  the  property,  it  is  but 
just  that  he  should  bear  its  burdens." 

Our  conclusion  is  that  there  is  a  personal  obligation  imposed  on 
the  tax  payer  to  pay  taxes  independently  of  the  value  of  the  property  ^ 

assessed. 

There  can  be  no  doubt  that  the  State  and  city  are  creditors  for 
taxes,  which  are  secured  on  real  estate  assessed,  and  which  is  subject  .; 

to  seizure  and  sale,  to  enforce  payment;  but  because  they  each  have 
a  lien  thereon,  are  they  precluded  from  asking  to  be  paid  out  of  funds 
accruing  to  creditors  and  the  heirs  of  the  deceased?  No.  Why  rele- 
gate them  to  seizure  and  sale  of  the  property  assessed,  thus  delaying 
collections  and  inflicting  costs,  when  the  taxes  can  be  paid  from 
money  in  the  hands  of  the  tax  delinquent's  executor,  and  which  is 
proposed  for  distribution,  and  out  of  which  ordinary  creditors,  if 
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gnch  there  were,  conld  be  paid.  Is  the  holder  of  a  note,  secured  by 
privilege  or  mortgage,  and  jadicially  recognized,  bound  first  to  proceed 
to  seize  and  sell  the  property  incumbered,  before  asserting  bis  right 
to  payment  otherwise?  Surely  not.  If  he  had  an  ordinary  judgment, 
oould  he  not.  under  ft,  fa,,  seize  money  in  bank,  belonging  to  his 
debtor,  and  apply  it  to  his  claim?  Undoubtedly.  So,  the  rights  of 
the  city  or  the  State  are  equally  great,  and,  like  those  of  private 
individuals,  may  be  paid  from  the  funds  in  the  hands  of  the  executor 
proposed  for  distribution. 

III. 

Before  commencing  our  argument  on  the  question  of  prescription, 
a  few  preliminary  observations,  in  respect  to  pleas  and  evidence, 
will  be  necessary  to  a  clear  understanding  of  the  issues  involved. 

(a)  In  the  opposition  of  the  city,  claim  is  made  for  taxes  for  the 
years  1871  to  and  inclusive  of  1889,  except  1872.  On  these  taxes 
judgments  were  rendered  for  those,  only,  of  the  years  1871,  1874, 
1876,  1877,  1878,  1879  and  1882.  As  ten  years'  prescription  does  not 
apply  to  taxes  of  1878  and  subsequent  years,  the  plea  of  ten  years 
only  includes  the  taxes  of  the  years  1871,  1874,  1876  and  1877.  And 
as  we  held  in  Davidson  vs.  Lindop,  36  An.  765,  and  Reed  vs.  Credit- 
ors, 39  An.  115,  and  State  ex  rel.  Jackson  vs.  Recorder,  34  An.  178, 
that  the  liens,  privileges  and  mortgages  securing  the  payment  of 
taxes  due  the  State  and  city  prior  to  1879  were  practically  impre- 
scriptible ;  and  as  there  is  no  statute  prior  to  the  revenue  laws  of 
18S0  and  1882  which  provides  any  prescription  against  tcures,  the 
whole  of  the  taxes,  and  tax  liens  and  mortgages  prior  to  1882,  pass 
out  of  the  controversy,  with  the  exception  of  such  as  are  above  men- 
tioned as  being  covered  by  judgments  prior  to  1878.  Inasmuch  as 
since  the  enactment  of  the  law  of  1877,  above  referred  to,  no  tax 
operates  as  a  privilege  o^  a  mortgage  on  any  other  property  than 
that  assessed,  there  is  no  question  of  lien  or  privilege  applicable  to 
taxes  of  1878  and  subsequent  years  involved,  because  the  funds  for 
distribution  are  not  proceeds  of  property  taxed. 

Thus  we  have  the  questions  narrowed  to  (1)  the  ten  years'  pre- 
scription as  applicable  to  judgments  for  taxes  antecedent  to  1878, 
and  (2)  the  five  years'  prescription  as  applicable  to  taxes  of  1882  and 
subsequent  years.  Inasmuch  as  the  opposition  of  the  city  was  filed 
on  the  21st  of  August,  1888,  even  conceding  the  applicability  of  this 
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We   do   not   regard   such   judgments  as   ordinary   judgments  for 


'ATS 


prescription  to  city  taxes,  we  have  only  to  count  five  years  prior  to  V^ 

that  date  in  order  to  ascertain  what  taxes  are  prescribed.     But  as  -5^ 

we  have  ascertained  that,  under  the  law  of  1882,  taxes  are  prescribed 
by  **five  years /rom  the  date  of  filing  the  tax  roll,^^  none  of  the  taxes 
are  prescribed,  because  there  is  no  proof  in  the  record  to  show  at 
what  date  or  dates  the  tax  rolls  of  1882,  and  previous  years,  were 
filed. 

(b)  In  treating  of  the  questions  of  prescription  and  res  adjudicata, 
it  must  be  borne  in  mind  that  this  controversy  is  between  a  testa- 
mentary executor  representing  the  legatees  and  heirs  of  the  de- 
ceased and  the  city  as  the  creditors  of  the  deceased  for  the  delin- 
quent  taxes  of  well  nigh  twenty  years.     No  third  person  or  mort-  li 

gage  creditor  has  any  rights  as  opposed  to  those  of  the  city,  as  in 
the  case  of  Reed  vs.  Creditors.  In  all  other  respects  this  is  a 
parallel  case.  It  is  quite  true  that  in  that  case  we  held  that  certain 
judgments  for  city  taxes  formed  res  judicata  as  to  the  insolvent,  yet 
the  original  assessments  and  tax  claims  were  put  in  evidence,  as 
appears  to  have  been  done  in  this  case ;  and  all  were  considered.  ;  !^ 

In  this  case   the  tax  claims  were  introduced  on  the  part  of  the  city         "  ^  ^ 
without  opposition  by  the  executor's  counsel;  and  he  in  turn  offered  ;T^ 

the  tax  judgments.     Hence  the  whole  may  be  considered  together  ;^ 

in  aseertaining  what  they  are,  and  in  determining  what  effect  is  to  ,     ;,^ 

be  given  to  them. 


\y^ 


money.     A  tax  judgment  is  but  a  means  provided  by  revenue  statutes  ;  J 

for  the  collection  of  taxes.     The  mere  existence  of  taxes  presupposes  -'''^t^ 

an  assessment,  which  has  frequently  been  likened  to  a  judgment.     It  f^^ 

would  be  a  strange  anomaly  if  the  statute  should  require  an  assess-  **'fl 

vient  of  city  taxes  to  be  further  liquidated  or  authenticated  by  judg-  •    t^J 

ments.     Such  a  decree  does  not  possess  any  of  the  attributes  of  a  ;       Vj- 

judgment  in  the  sense  of  the  Code  of  Practice.     Proceedings  ante-  v'; 

cedent  thereto  do  not  present  a  contestatio  litis,  because  the  exclu-  '  -^' 

sive  evidence  required  is  proof  of  an  assessment.     A  tax  judgment  '-^ 

recorded  in  the  mortgage  office  would  not  create  a  judicial  mortgage  ^ 

on  property  not  assessed  for  the  tax.     Such  a  judgment  is  not  gov-  ,  ^^> 

erned   by   the   prescription  defined  in  the  Civil  Code,  because  the  :-; 

judgments  therein  referred  to  are  such  as  are  founded  on  pecuniary  ,  • 

obligations   Of   ordinary   debtors  in  favor  of  creditors.     Morris  vs.  > 
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Lalourie,  39  An.  49;  Reed  vs.  Creditors,  89  An.  116;  State  vs. 
Viator,  37  An.  735. 

(c)  But  it  is  satisfactorily  shown  that  in  1886,  and  in  subsequent 
years,  taxes  were  assessed  jointly  to  A.  Mercler  and  C.  Darcantel, 
and  therefore  the  claim  of  the  city  must  be  restricted  to  one- half  of 
the  sums  due  for  those  years.  This  is  conformable  to  our  recent 
opinion  in  Rivers  vs.  Parker,  Tax  Collector,  42  An.  — ,  and  not 
inconsistent  with  the  principles  announced  in  Oteri  vs.  Parker,  Tax 
Collector,  42  An.  374,  and  Insurance  Co.  vs.  Levi,  42  An.  432.  In 
one  case  the  controversy  was  as  to  the  validity  of  proceedings  under 
an  unqestioned  assessment ;  and  in  the  other  it  was  as  to  the  pro- 
ceedings necessar}'  to  invalidate  a  questioned  assessment. 

The  judgment  appealed  from  should  be  so  amended  as  to  allow  the 
city's  claim  against  the  succession  for  all  the  taxes  claimed,  except 
one -half  of  those  assessed  in  1880  and  subsequent  years,  but  without 
any  lien  or  privilege. 

It  is  therefore  ordered  and  decreed  that  the  judgment  be  so 
amended  as  to  award  the  City  of  New  Orleans  the  full  amount  of  her 
demands  for  taxes,  except  one -half  the  amounts  assessed  in  1880 
and  subsequent  years,  with  interest  according  to  law,  but  without 
lien,  privilege  or  mortgage.  That  as  thus  amended  said  judgment 
be  affirmed,  with  all  costs  to  be  taxed  against  the  succession. 


Mr.  Justice  Fenner  dissents,  and  reserves  his  right  to  file  a  separate 
opinion. 

Mr.  Justice  Breaux,  not  having  been  a  member  of  the  court  when 
this  case  was  argued  and  submitted,  takes  no  part. 

Dissenting  Opinion. 

The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  In  the  first  opinion  which  this  court  rendered  as  to 
the  effect  of  that  clause  of  Art.  210  of  the  Constitution,  which  di- 
rects that  taxes  shall  be  collected  **without  suit,"  we  held  that  the 
payment  of  taxes,  whether  due  to  the  State  or  to  municipal  corpor- 
ations, can  not  be  enforced  by  a  suit,  but  only  in  the  mode  provided 
by  the  revenue  laws  of  the  State,  passed  in  conformity  to  that  arti- 
cle.    Mayer  vs.  Heyman,  85  An.  301;   Mayor  vs.  Williams,  Id.  329. 
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From  that  c!ate  down  to  the  rendition  of  the  opinion  in  this  case, 
this  has  been  accepted  as  settled  law  in  this  State.  McGuire  vs. 
Voght,  36  An.  812;  Reed  vs.  Creditors,  39  An.  120;  Sue.  of  Stewart, 
41  An.  127;  State  vs.  Meyer,  Id.  438. 

In  the  last  case  just  quoted  we  reaffirmed  the  doctrine  most  ex- 
plicitly, and  sustained  the  judicial  proceeding  authorized,  on  the 
ground  that  it  was  not  a  suit  for  taxes,  nor  a  suit  employed  as  a 
means  of  collecting  taxes,  but  a  mere  invocation  of  judicial  aid  to 
compel  the  production  of  the  property  subject  to  taxes,  not  to  con- 
demn it  to  the  payment  of  taxes,  but  simply  to  enable  the  Tax  Col- 
lector to  seize  and  sell  it  without  suit  in  the  manner  required  by  the 
^Constitution. 

Two  cases  are  quoted  in  which  we  considered  and  disposed  of  op- 
positions for  taxes  filed  in  succession  proceedings.  Sue.  of  Dupuy^ 
^3  An.  260;  Reed  vs.  Creditors,  41  An.  120. 

But  in  the  first  case  no  contest  was  made  on  this  point,  and  it  was 
treated  as  a  consent  proceeding,  as  we  said  in  referring  to  it  in  the 
recent  case  of  Succession  of  Girardey,  42  An. 

And  in  the  other  case  ic  appears  that  the  syndic  had  himself  pro- 
cured a  judgment  canceling  the  tax  inscriptions  and  referring  the 
taxes  to  the  proceeds,  and  we  held  that,  under  such  state  of  facts, 
neither  the  syndic  nor  other  creditors  could  contest  the  right  of  the 
Tax  Collector  to  claim  payment  out  of  the. proceeds. 

No  such  state  of  facts  exists  in  this  case.  The  property  subject  to 
the  taxes  is  extant,  and  the  inscriptions  of  the  same  remain  in  force. 
Nothing  hinders  the  collector  from  proceeding  in  the  exclusive 
mode  provided  by  the  Constitution  and  law  of  the  State.  He  simply 
chooses  to  proceed  in  a  different  manner  and  in  one  prohibited  by 
the  Constitution.  An  opposition,  the  object  of  which  is  to  obtain 
a  judgment  for  payment  of  a  claim  against  a  succession  represent- 
ative, is  a  suit.  Its  purpose  and  effect  are  to  enforce  the  collection 
of  taxes  by  suit,  which  the  Constitution*  prohibits,  and  by  a  pro- 
ceeding different  from  that  directed  in  the  revenue  law,  which  we 
have  held  to  be  the  only  permissible  mode. 

If  taxes  due  by  a  succession  may  be  enforced  by  judicial  proceed- 
ings taxes  due  by  all  persons  may  likewise  be  so  enforced  and  the 
prohibition  of  the  Constitution  is  nullified. 
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We  have  recently  held  that  tax  privileges  could  not  be  extin- 
guished even  by  a  saccession  sale  of  the  property,  and  could  not  bfr 
referred  to  the  proceeds.     Succession  Giraredy,  42  An. 

If  they  are  not,  and  can  not  be,  referred  to  the  proceeds  of  prop- 
erty sold,  what  right  has  the  Tax  Collector  to  resort  to  such  proceeda 
for  payment?.  And  how  much  less  right  has  he  to  claim  payment,  as 
he  does  in  this  case,  out  of  proceeds  of  other  property?  We  held, 
only  the  other  day,  that  the  Tax  Collector  could  resort  to  no  property 
other  than  that  specifically  taxed,  until  he  first  shows  that  by  the  act 
of  tax  debtor  the  seizure  of  this  property  has  been  rendered  impos- 
sible.    Meyer  vs.  Tax  Collector,  41  An.  440. 

No  such  showing  is  made  or  pretended  here. 

I  shall  not  enter  into  discussion  of  the  question  whether  or  not 
there  exists  a  personal  liability  for  taxes.  It  is  a  purely  abstract 
question.  Personal  obligations  can  only  be  enforced  by  suit,  and 
since  suits  for  taxes  are  prohibited  by  the  Constitution,  the  question 
is  robbed  of  practical  significance,  except  in  so  far  as  it  may  arise  in 
proceedings  expressly  provided  by  the  revenue  law,  like  those  dis- 
cussed in  Meyer  vs.  Tax  Collector,  41  An.  442,  where  we  held  that 
**when  the  tax  debtor  has  placed  it  out^of  the  power  of  the  Tax  Col- 
lector to  collect  his  taxes  in  the  mode  required,  he  can  not  take 
advantage  of  his  own  wrong,  and  the  Legislature  may  provide  other 
means  to  enforce  their  payment.*' 

But  we  did  not  even  then  finally  affirm  the  constitutionality  of  such 
provisions.  We  found  it  sufficient  to  hold  that  the  Tax  Collector 
could,  under  no  circumstances,  resort  to  other  property  until  he  had 
established,  in  the  mode  provided  by  the  law,  that  the  tax  debtor 
had,  by  his  own  act,  rendered  the  seizure  of  property  taxed  impossible. 

Here  the  Tax  Collector  proceeds  **by  suit,"  in  a  manner  not 
directed  or  authorized  by  the  revenue  law,  to  collect  taxes  out  of 
property  not  assessed  for  the  same,  without  the  slightest  proof  or 
even  assertion  that  the  property  assessed  is  not  open  to  seizure. 

Such  a  proceeding  involves  both  manifest  and  manifold  violations 
of  the  organic  law. 

I  therefore  dissent. 

On  Application  for  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  following  propositions  are  presented  for  a  re- 
hearing in  the  case : 
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1.  That  the  court  erred  in  failing  to  sustain  the  pleas  of  prescrip- 
tion against  all  the  claims  of  the  city  for  taxes  sued  for  in  manner 
«nd  form  pleaded  by  petitioner.  ^ 

The  taxes  assessed  from  1871  to  1888,  both  inclusive,  are  impre- 
scriptible.    Sue.  Stewart,  41  An.  128 ;  Act  77  of  1877 ;   Act  26  of  1886. 

There  is  no  question  at  issue  in  relation  to  any  lien,  privilege  or 
mortgage  resulting  from  the  tax. 

It  is  urged  that  the  taxes  that  were  put  into  judgments  have  pre- 
scribed by  the  ten  years'  prescription  applicable  to  judgments. 

A  judgment  is  the  conclusion  of  law  from  facts  found.  It  does 
not  therefore  change  the  nature  of  the  obligation,  which  is  the  foun- 
dation of  the  judgment. 

The  judgment  recognizes  the  debt,  but  it  remains  with  all  of  its 
securities  intact. 

It  can  not  therefore  declare  that  prescriptible  which  by  the  terms 
of  the  statute  is  imprescriptible. 

The  taxes  which  were  placed  in  the  form  of  judgments  were  by 
the  law  creating  them  made  perpetual  obligations,  as  no  term  of 
prescription  was  designated  in  the  statute. 

The  judgments  therefore  could  not  have  the  effect  of  fixing  a 
definite  period  for  their  existence. 

The  judgments  as  a  means  of  enforcing  the  tax  may  have  pre- 
scribed, but  the  obligation  to  pay  the  tax  remains. 

There  is  no  attempt  to  enforce  the  tax  by  means  of  the  judgment. 

2.  That  under  the  Constitution  and  laws  of  this  State  the  tax  can 
only  be  collected  from  the  property  on  which  the  tax  was  assessed ; 
and  that,  if  in  certain  events  the  tax  can  be  collected  from  other 
property,  it  can  not  be  collected  without  proof  of  the  inadequacy  of 
the  property  assessed  to  pay  the  tax,  or  proof  that  the  same  can  not 
be  subjected  to  the  tax. 

The  reasons  assigned  in  the  opinion  on  this  point  raised  by  the 
defendant  we  think  conclusive,  and  it  is  difficult  to  state  any  addi- 
tional ones  for  the  decree  rendered. 

Article  210  of  the  Constitution  says  ** there  shall  be  no  forfeiture 
of  property  for  the  non-payment  of  taxes,  State,  levee  district, 
parochial  or  municipal,  but  at  the  expiration  of  the  year  in  which 
they  are  due  the  collector  shall,  without  suit,  and  after  giving  notice 
•to  the  delinquent  in  the  manner  to  be  provided  by  law,  (which  shall 
not  be  by  publication  except  in  case  of  unknown  owner) ,  advertise 
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for  sale  the  property  on  which  the  taxes  are  due  in  the  manner  pro- 
vided for  by  judicial  sales,  and  on  the  day  of  sale  he  shall  sell  such 
portion  of  the  property  as  the  debtor  shall  point  ont,  and  in  case  the 
debtor  shall  not  point  out  sufficient  property,  the  collector  shaU,  at 
once  and  without  further  delay,  sell  the  least  quantity  of  property 
which  any  bidder  will  buy  for  the  amount  of  taxes,  interest  and  cost." 
This  constitutional  provision  treats  the  assessment  as  a  judgment, 
and  is  in  accord  with  the  decisions  of  this  court  in  numerous  cases 
before  the  adoption  of  the  Constitution  of  1879.  In  Shannon  ts. 
Lane,  33  An.  491,  we  said:  *' Proceedings  for  the  collection  and 
assessment  of  taxes  are  assimilated  in  many  respects  to  judicial  pro- 
ceedings, for  which  they  are  regarded  as  substitutes.  The  assess- 
ment, the  record  of  the  delinquent  lists  and  the  Tax  Collector's  sale 
are  the  respective  equivalents  of  judgment,  seizure  and  execution 
sale." 

The  property  is  considered  as  already  seized,  and  its  assessment 
and  sale  are  to  be  conducted  in  accordance  with  the  laws  for  the  sale 
of  property  under  judicial  process.  As  to  the  taxes,  the  State  stands 
in  the  relation  of  a  creditor  who  has  obtained  judgment  against  his 
debtor  and  seized  his  property  under  the  judgment.  This  is  made 
more  emphatic  by  the  words  in  the  article  toithout  suit.  Suit  under 
the  article  is  unnecessary  because  all  of  the  taxed  property  of  the 
tax  debtor  is  considered  as  covered  by  the  assessment,  which  has  the 
force  and  effect  of  a  judgment,  and  is,  for  the  purposes  of  collection, 
considered  as  seized. 

There  is  no  constitutional  provision  which  prohibits  the  State  from 
pursuing  any  remedy  to  enforce  the  judgment  which  she  has  for 
taxes  by  virtue  of  the  assessment,  which  an  ordinary  judgment  credi- 
tor possesses. 

Hence  the  State  under  the  provisions  of  Section  54  of  Act  55  of 
1888  has  the  right  to  proceed  by  rule  against  the  delinquent  tax 
debtors  to  compel  the  production  of  property,  which  by  its  nature^ 
or  because  the  owner  on  representation  holds  it  under  his  possession 
or  under  his  control  in  such  a  manner  that  the  Tax  Collector  can 
not  lay  hands  upon  it,  and  refuses  on  demand  to  deliver  the  same  to 
the  Tax  Collector.     State  vs.  V.  &  A.  Meyer  &  Co.,  41  An.  437. 

The  property  of  this  succession  had  been  sold  and  the  proceeds, 
presented  for  distribution. 
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In  the  language  of  Act  56  of  1888  the  Tax  Collector  can  not  lay 
hands  upon  it. 

It  has  been  sold,  and  the  Tax  Collector  has  been  thwarted  in  his 
efforts  to  collect  the  tax.  If  the  property  could  be  reached  by  court 
process  and  subjected  to  summary  expropriation,  there  is  the  strong- 
est reason  for  the  right  V>f  the  Tax  Collector  to  go  into  court  by 
invitation  of  the  executor,  and  urge  payment  out  of  the  proceeds  of 
the  sale  of  the  taxed  property. 

It  IS  not  sacramental  to  the  legal  payment  of  the  tax  that  it  should 
be  paid  out  of  the  proceeds  of  the  specific  property  taxed.  The 
payment  of  the  taxes  out  of  the  general  fund  of  the  succession 
property  by  the  executor  would  be  a  legal  and  valid  payment,  and 
would  relieve  all  the  succession  property,  movable  and  immovable, 
from  the  tax. 

In  the  record  there  is  an  agreement  of  counsel  to  the  effect  that 
the  property  upon  which  the  taxes  were  levied  still  exists  in  kind, 
and  has  not  been  sold  and  the  proceeds  distributed.  We  have, 
however,  taken  the  account  as  we  find  it  in  the  record.  The  executor 
has  mareihaLled  the  assets  as  though  the  property  had  been  sold,  and 
proposes  a  distribution  of  cash.  It  was  upon  this  basis  that  the 
creditors  were  cited,  and  in  pursuance  of  this  invitation  to  appeaft  the 
Tax  Collector  filed  his  opposition. 

We  can  not  distinguish  between  the  pleadings  as  formally  stated 
and  the  agreement  of  counsel  as  to  a  different  state  of  facts,  giving 
them  an  entirely  different  interpretation. 

The  petition  for  the  homologation  of  the  account  presented  by  the 
executor  stated  '*that  he  herewith  files  a  second  provisional  account 
of  his  administration  herein  and  tableau  of  distribution  together  with 
two  proce»  verbal  sales  of  property  in  verification  of  coUec  tions  set 
forth  in  said  account  and  marked  respectively  *A'  and  *B.'  '^ 

But  it  is  immaterial  whether  the  property  of  the  succession  exiat» 
in  kind  or  not.  The  State,  by  virtue  of  the  assessment  having  the 
force  and  effect  of  a  judgment,  can,  like  an  ordinary  judgment  creditor, 
force  the  executor  by  opposition  to  the  account  to  place  her  on  the 
tableaux  as  a  creditor  to  be  paid  in  preference  to  all  creditors.  W© 
emphasize  the  statement  that  the  State,  by  virtue  of  the  assessment 
operating  as  a  judgment,  can  avail  herself  of  every  remedy  usual  in 
such  cases  to  enforce  the  payment  of  taxes.  She  is  only  prohibited 
In  the  first  instance  of  instituting  suit  for  taxes,  because  it  would  be 
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an  unnecessary  expense,  as  the  assessment  already  operates  as  judg- 
ment in  her  favor. 

3.  That  the  court  erred  in  not  sustaining  the  claim  of  the  execiitx)r, 
that  the  judgment  for  taxes  constituted  res  adjudicata  against  the 
claim  of  the  city  for  taxes;  that  the  claim  of  the  city,  even  if  well 
founded,  should  at  all  events  be  dismissed,  as  in  case  of  non-suit, 
with  leave  to  reassert  the  same  at  the  proper  time  and  proper  man- 
ner. 

This  proposition  is  eoverd  In'  what  has  been  said  in  Xos.  1  and  2. 

The  plea  of  ren  adjudicata  would  undoubtedly  be  good  as  against 
the  city  prosecuting  another  suit  to  judgment  for  the  taxes.  And 
also  as  to  all  matters  pertaining  to  the  matter  in  controversy  in 
those  suits. 

But  this  question  is  not  here  presented. 

The  city  is  not  engajjed  in  prosecuting  to  a  judgment  the  taxes 
claimed. 

As  we  have  said,  the  taxes  are  existing  obligations,  notwithstand- 
ing the  judgment  may  have  prescribed.  The  city  only  presented 
her  tax  bills,  not  the  judgments,  by  way  of  opposition  to  the  execu- 
tor's account  for  payment.  It  was  not  necessary  to  present  them  to 
the  executor  for  acknowledgment,  in  failure  of  which  suit  was  nec- 
essiiry  to  have  them  recognized.  They  are  presumed  to  be  correct, 
and  the  law  declares  tliat  they  are  due  and  existing  obligations.  In 
effect  they  are  acknowledged  claims,  and  as  such  were  presented 
for  payment  to  the  executor  through  an  opposition  to  his  account 
in  the  absence  of  their  statement  in  the  tableaux  of  distribution. 

The  opposition  was  not  a  suit  for  taxes  in  violation  of  Article  210 
of  the  Constitution.  This  is  made  clear  by  the  reasons  stated  in  the 
oi)inion. 

While,  under  the  provisions  of  said  article,  the  State  can  not  sue 
and  prosecute  to  judgment  the  claim  for  taxes,  yet  to  determine 
their  validity  she  can  be  brought  into  court  by  an  injunction  or 
otlier  proceeding,  initiated  by  the  tax  debtor  against  the  Tax  Collec- 
tor. So,  in  an  insolvent  proceeding,  or  in  the  account  filed  by  an  ad- 
ministrator or  execmtor,  the  State  can  be  brought  into  court  through 
proceedings  initiated  by  the  syndic  or  the  administrator  or  executor. 

This  appearance  by  the  State  on  the  invitation  of  the  tax  payer, 
syndic,  administrator  or  executor,  is  not  a  suit  for  taxes,  but  is  an 
answer  to  their  demands.     Geddins  vs.  Mosby,  37  An.  419. 
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The  authorities  referred  to  in  the  opinion  also  o  I  early  demonstrate 
this  propoeHion. 

As  stated  in  the  opinion,  it  makes  no  difference  whether  it  is  the 
Stat©  or  the  city  attempting  to  collect  the  tax.  The  law  is  applica- 
ble to  both  alike.     Cons.,  Art.  202. 

Therefore  where  we  have  used  the  word  State,  it  is  applicable  to 
the  City  of  New  Orleans. 

Rehearing  refused. 

Fennerj  J.,  adheres  to  his  former  dissenting  opinion. 


No.  10,631. 

Abthub  Nivette  ve.  New  Orleans  and  Lake  Shore  Railroad 

Company. 

Where  u  n-ftgon  is  driven  Crom  a  street  railway  track,  mid  tUo  occupaut  is  tlirotvii 
from  it  by  tlie  joU  of  the  wagon,  Incident  only  to  tlu^  turning  (out  of  the  trae^k 
the  ruilroBd  company  is  not  responsible  in  damagi-H> 

The  proof  of  thi*  general  bad  condition  of  the  street  alone  la  not  stnHlcterit  for  the 
plaint  iff  to  recover.  The  proof  must  be  specific  that  t  lie  uei^iden  t  was  caustJd  by 
tbe  defivt  In  the  >^troot  specially  alleged  and  referred  to  in  the  petition  as  the 
inimedlati-  cjiusu  of  thy  accident. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EtliE,   J. 


Branch  K.  Miller  for  Plaintiff  and  Appellee. 


Back^  Dinkel%piel  c&  Hart  for  Defendant  and  Appellant, 


The  opinion  of  th€  court  was  delivered  by 

McEnery,  J.  Plaintiff  sues  for  $20,000  damages  for  personal 
injuries  sustained  by  him  through  the  fault  of  defendant;  the  injuries 
consist  of  the  loss,  by  amputation,  of  one  joint  of  the  thumb,  two 
joints  of  the  third  finger  of  the  left  hand,  and  the  mutilation  ol  the 
hand  in  other  respects;  the  amputations  and  other  in  juries  were  in 
consequence  of,  and  caused  by  his  being  run  over  by  a  car  of  defend- 
ant, at  the  corner  of  Esplanade  and  Levee  streets;  the  damages  con- 
sist of  physical  and  mental  pain,  injury  temporary  and  permanent  to 
73* 
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his  hand ;  impJBkirment  of  capacity  in  his  vocation  of  cotton  dasser, 
marker  and* inspector,  etc. 
The  negligence  charged  against  defendant  is: 

1.  The  bad  condition  of  the  street  where  plaintiff  was  injured, 
which  caused  him  to  fall  from  a  wagon  he  was  riding  on,  to  the  track, 
where  he  was  run  over. 

2.  That  the  driver  of  the  car,  by  the  exercise  of  ordinary  care, 
which  he  failed  to  observe,  could  have  avoided  running  over  him. 

tS.  That  the  driver  at  the  time  was  exhausted  from  overwork  and 
long  hours  of  duty,  and  on  this  account  could  not  perform  his  duty 
with  proper  diligence. 

After  the  overruling  of  an  exception  of  no  cause  of  action,  defend- 
ant joined  issue  by  a  general  denial,  followed  by  a  special  denial  of 
any  unusual  hole  or  bad  condition  of  the  street  where  plaintiff  fell, 
and  an  averment  of  contributory  negligence ;  it  was  further  specially 
denied  that  plaintiff  could  have  any  right  of  action  against  defend- 
ant, based  upon  its  contract  with  the  city  to  keep  the  streets  in  repair. 

A  trial  by  jury  resulted  in  a  verdict  for  plaintiff  for  $750. 

The  defendant  appealed. 

The  petition  alleges  that  the  plaintiff  was  in  a  wagon  driven  by 
Jacob  Rosch ;  that,  when  said  wagon  reached  the  comer  of  Espla- 
nade street,  the  driver,  in  order  to  allow  the  passage  of  a  car  of  the 
defendant  company,  coming  from  behind  on  the  track  on  which  the 
wagon  was  proceeding,  and  going  in  the  same  direction,  caused  said 
wagon  to  turn  out  of  the  track,  and  the  driver  drove  in  the  direc- 
tion of  the  Mississippi  river.  That,  in  so  doing,  without  any  fault 
of  the  driver  or  the  plaintiff,  one  of  the  front  wheels  of  the  wagon 
fell  into  a  large  hole  in  the  street,  immediately  next  to  the  outer 
rail,  causing  a  severe  and  sudden  jolt  of  the  wagon,  which  threw 
the  plaintiff  to  the  ground  on  or  near  the  track  on  the  river  side. 
That,  w^hile  the  plaintiff  lay  in  this  position,  unconscious  from  the 
fall,  the  car,  for  which  the  wagon  had  turned  aside  to  allow  it  to  pass, 
was  carelessly  driven  over  petitioner's  left  hand. 

The  evidence  fails  to  establish  the  allegations  in  plaintiff's  petition. 

The  street  over  which  the  wagon  was  driven  is  not  shown  to  be  in 
a  bad  condition.  If  it  were  so  shown,  this  fact  alone  would  not  en- 
title the  plaintiff  to  recover.  The  proof  must  be  specific  that  the 
accident  was  caused  by  the  defect  in  the  street,  specially  referred  to 
and  alleged  in  the  petition  as  the  immediate  cause  of  the  accident. 


NEW  ORLEANS,  DEC1|MBER,  1890.  1166 

Nlyette  vs.  Railroad  Co. 

The  plaintiff  has  failed  to  show  that  there  was  such  a  large  hole  in 
the  street  in  which  the  wheel  of  the  wagon  entered,  w£ich  caused 
the  jolt  of  the  wagon  which  threw  the  plaintiff  from  it. 

Plaintiff's  witnesses  show  the  largest  dimension  of  the  hole  to  be 
three  inches  wide  and  eighteen  inches  long.  We  are  satisfied  that 
this  "hole"  was  only  the  usual  separation  at  places  of  the  track  from 
the  block  pavement  in  the  street,  in  some  places  probably  unavoida- 
ble. 

Jacob  Rosch,  the  driver  of  the  wagon  from  which  plaintiff  fell, 
says:  "  I  heard  a  car  behind  me,  and  I  could  not  look  through  the 
wagon  in  the  back,  and  I  turned  around  this  way  and  looked  and  saw 
a  car,  and  turned  off.  As  the  hind  wheel  was  sliding  out  of  the 
track,  I  happened  to  look  around,  and  saw  Nivette  going  out ;  and  I 
tried  to  grab  him,  but  I  could  not  hold  him."  It  was  a  wet  day 
when  the  accident  occurred. 

The  following  questions  were  asked  the  driver  of  the  wagon,  a 
witness  for  plaintiff : 

"  Q.  Was  that  jolt  any  more  severe  than  is  ordinary  on  a  square 
block  pavement  getting  out  of  a  street  car  track? 

**  A.  It  is  on  account  of  getting  out  of  a  smooth  road  like  that.  A 
wagon  generally  slides,  especially  on  a  wet  day. 

"  Q.  The  way  it  goes  off  a  rail  it  makes  a  jolt? 

**  A.  Yes;  and  of  course  if  there  is  a  hole  there. 

"  Q.  Was  this  hole  of  a  character  any  more  conspicuous  than  you 
find  ordinarily  in  the  streets? 

"  A.  No,  sir;  there  are  plenty  of  holes  along  the  track. I' 

The  hole  only  being  three  inches  wide,  it  is  certain  that  the 
wheel  of  the  wagon,  driven  directly  from  the  track,  would  not  go 
into  it.  The  front  wheels  would  be  tne  first  to  enter  it,  if  it  were 
large  enough.  It  is  evident  the  driver  of  the  wagon  had  turned 
from  the  track  in  the  direction  which  he  was  going,  placing  the 
wagon  nearly  parallel  to  the  track,  and  in  doing  so  the  hind  wheel 
slided  along  the  track  as  described  by  the  driver.  It  was  not  a 
severe  or  unusual  jolt,  as  the  driver  was  undisturbed  in  his  seat. 

The  plaintiff  was  carelessly  sitting  on  a  seat,  without  guards,  cross - 
logged,  rolling  a  cigarette.  Had  he  been  more  careful  the  accident 
would  not  have  occurred.  Had  the  hole  existed  as  alleged  by  plain- 
tiff, and  the  wagon  received  only  such  a  jolt  as  described  by  the 
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driver,  who  was  not  affected  by  it,  the  plaintifTs  negligence  would 
bar  a  recovery. 

After  the  wagon  turned  out  of  the  track  and  the  plaintiff  fell,  the 
car  was  so  close  to  him  that  it  was  an  impossibility  for  it  to  be  stopped 
before  it  ran  over  a  part  of  plaintiff's  body.  The  car  driver  was  not 
negligent  or  careless.  The  evidence  is  conclusive  that  the  car  was 
stopped  as  soon  as  human  power  could  do  so. 

We  do  not  lightly  disturb  the  verdict  of  juries.  In  this  case  the 
verdict  is  so  manifestly  erroneous  that  we  do  not  hesitate  to  set  it 
aside. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  farther 
ordered  that  there  be  judgment  for  the  defendant,  dismissing  plain- 
tiff's  suit  at  his  cost. 


42  iifte 
-imi  No.  10,664. 


48    810 
J  111    85 


Stella  V.  Burbank  vs.   Illinois  Central  Railroad  Company. 

It  is  the  duty  of  a  railroad  company  to  furnish  safe  and  easy  ingress  and  ef^ress 


42  11561  to  and  from  their  station  houses  and'  platforms  to  all  persons  who  liare  bu«l-  | 

..   -'  nesB  at  said  station  houses.     It  is  also  its  duty  to  keep  said  station  houses  ind  { 

I  JO  IIM  I 

117    S25'  platforms  in  a  safe  condition. 

But  a  person,  who  goes  to  the  station  house  and  on  the  platform,  not  for  thepnr-  | 

pose  of  any  business,  or  to  meet  expected  friends,  or  to  see  others  depart,  bat  | 

as  a  mere  spectator  for  his  own  pleasure  and  convenience,  is  there  at  his  own  | 

risk  and  peril,  and  can  not  recover  damages  for  personal  injuries  recelTed  in 
consequence  of  a  defective  platform.  To  entitle  such  a  person  to  recover,  he 
must  show  such  gross  and  wanton  negligence  on  the  part  of  theconip«ny 
equivalent  to  intentional  mischief. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orieane. 
'**'     Monroe  y  J. 


B,  R,  Fortnan  and  Charles  Forman  for  Plaintiff  and  Appellee: 
It  isthcdutyof  railroad  companies  to  furnish  safe  and  easy  ingress  and  egress 
to  and  from  their  platforms  and  station  houses,  and  to  keep  such  platforms 
and  station  houses  in  a  safe  condition  for  use. 

They  are  liable  not  only  to  passengers,  but  to  persons  who  come  to  their  sta- 
tions on  business;  or  are  Implicitly  invited  to  come  and  use  the  platforms  by 
the  custom  of  the  people  of  the  place  and  the  absence  of  warnings  or  prohibi- 
tion by  the  officers  of  the  company,  and  who  are  injured  by  means  of  a  defect- 
ive and  dangerous  platform.  Penniston  vs.  R,  R,  Co.,  34  An.  780;  Turner  vs,  R- 
K.  Co.,  37  An.  648;  Moses  vs.  R.  R.  Co.,  39  An.  649;  Sullivan  vs.  R.  VL  Co.,.«  An. 
800;  Field  on  Corporations,  Bees.  539  and  640,  and  cases  cited. 
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Whvn  the  name  of  a  witness  in  the  commission  has  the  same  sound  as  that  of 
tbe  wittipNS,  and  the  first  name  is  the  ordinary  abbreviation  of  the  full  name, 
the  deponltion  may  be  read  in  evidence. 

When  tlii'  attending;  physician  is  called  as  a  witness  in  a  personal  injury  case, 
he  miiT  EC'iitlfy  as  a  medical  expert,  although  the  usual  preliminary  questions 
iLB  to  lilii  qualifications  as  an  expert  are  not  put  to  him. 


Girauli  Farrar  for  Defendant  and  Appellant: 

A  rttJlwiij-  station,  where  both  passenger  and  freight  business  is  done,  is  not  a 
gt!nerftl  public  loafing  place,  but  is  intended  only  for  the  company's  business, 
anil  foi"  those  persons  having  some  business  relation  with  the  company,  as  pas- 
iengers  nud  their  friends,  shippers  or  receivers.  Rorer  on  Railroads,  Vol.  l,pp. 
4:1,4:0;  t;]llls  vs.  Penn.  R.  R.  Co.,  59  Penn.  St.  129;  Bait.  &  Ohio  R.  R.  Co.  vs. 
Scliwindliig,  8  Am.  andEng.  R.  R.  Cases  544;  Leary  vs.  C  C.  &  I.  R.  R.  Co.,  3 
Am.  and  Kng.  R.  R.  Cases  498;  Pitts.,  Fort  Wayne  &  C.  R.  R.  vs.  Bingham,  29  Ohio 
St,  a64;  Hiirris  vs.  Stevens,  31  Vermont,  90;  Wood  vs.  Leadbitter,  13  M.  and  W. 
83&;  FICK'C  on  Railroads,  pp.  275,  276;  Whittaker's  Smith  on  Negligence,  pp.  61 

The  company  may  require  its  passengers  to  restrict  their  wanderings  to  that 
porti^ou  at  the  premises  assigned  to  them,  and  to  observe  the  rules  and  regula- 
tions In  that  regard.    This  power  is  inherent. 

A/vrth>ri,  it  may  expel  from  its  station  grounds  persons  who  go  there  out  of 
mi*re  idlt  u'uriosity,  not  on  business  connected  with  the  company.  Rorer  on 
Huiiroiia^,  Vol.  1,  pp.  474,  475. 

Tt;e  t'ompuny  owes  to  the  general  outside  public,  bare  licensees  congregating 
at  Ita  depot,  little  more  than  the  negative  duty  of  protection  from  wanton  in- 
Jury.  Mure  defect  in  the  premises  of  the  railway  station  will  not  give  a  right 
Of  action  to  a  bare  licensee  who  is  injured  thereby.    Authorities  cited  above. 


The  o pinion  of  the  court  was  delivered  by 

McEnsry,  J.  This  is  a  suit  for  damages  for  personal  injuries  re- 
ceived by  the  plaintiff  by  falling  through  a  hole  in  the  platform  of 
the  defendant  company  at  the  town  of  Tangipahoa  on  the  night  of 
the  23d  of  September,  1889. 

Til  ere  was  judgment  for  the  plaintiff  for  the  sum  of  $1500.  The 
defendant  company  appealed. 

The  plaintiff,  in  company  with  two  other  ladies,  visited  the  de- 
fendant's depot  for  the  purpose  of  being  present  on  the  arrival  of 
the  8  o^ clock  passenger  train  from  New  Orleans. 

In  her  petition  the  plaintiff  alleges  that  she  was  expecting  friends 
on  the  train  from  New  Orleans  who  might  desire  to  stop  at  the  board- 
ing house  of  which  she  was  the  proprietress.  On  this  important 
fact  J  in  her  testimony  she  is  silent. 
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The  ladies  who  accompanied  her,  state  that  the  plaintiff  was  ex- 
pecting no  particular  visitor,  or  visitors,  that  evening;  but  she  went 
to  the  train  for  the  purpose  of  seeing  if  there  were  any  persons  on 
the  train  who  might  wish  to  go  to  her  boarding  house.  It  is  not 
stated  in  the  petition,  nor  is  there  any  evidence  to  show,  that  the 
plaintiff  was  in  the  habit  of  going  to  the  train  to  solicit  custom  for 
her  boarding  house.  It  is  evident  from  the  statement  of  the  wit- 
nesses, aild  from  her  silence  as  to  the  particular  reason  which  in- 
duced her  to  go  to  the  depot,  that  she  had  no  defined  purpose  in 
going  there.  Her  presence  on  the  platform  and  at  the  depot  was 
not  for  the  purpose  of  transacting  any  business  with  the  company,  to 
receive  freight,  welcome  friends,  or  for  any  purpose  for  which  the 
depot  had  been  built. 

She  was  at  the  depot,  it  is  true,  by  a  general  license  from  the  com- 
pany, in  the  absence  of  any  express  prohibition.  It  would  not  be 
practical  for  a  railroad  company,  in  the  immensity  of  its  business,  to 
designate  particular  individuals  who  should  be  permitted  to  enter  its 
depot.  But  there  was  no  express  or  implied  invitation  to  the  plain- 
tiff to  go  to  the  depot  and  on  the  platform. 

Had  the  plaintiff  been  on  the  platform  for  the  purpose  of  receiv- 
ing expected  guests,  or  on  any  other  business  connected  with  the 
railroad,  to  transact  which  the  platform  was  built,  she  would  be  en- 
titled to  recover  damages  for  the  injuries  received  from  a  defective 
platform,  the  result  of  the  company's  negligence.  34  An.  780;  37 
An.  648;  39  An.  649-800;  Wharton,  Negligence,  paragraphs  652, 
653,  654. 

From  the  evidence  in  the  record  we  think  the  fact  is  clearly  estab- 
lished that  the  plaintiff  was  on  the  platform  for  pleasure  only,  and 
not  with  the  intention  of  transacting  any  business  with  the  company, 
or  for  the  purpose  of  receiving  friends  expected  on  the  train.' 

Her  presence  on  the  platform  was  at  her  own  risk  and  peril. 

Railroad  platf oims  are  not  made  for  the  use  of  the  public ;  and  if 
persons  not  invited  and  having  no  business  with  the  company  aie 
injured  in  consequence  of  a  defect  in  the  platfoim,  they  have  no  re- 
dress.    Wharton,  Negligence,  paragraph  822. 

There  was  no  inducement  offered  by  the  defendant  to  plaintiff 
which  was  equivalent  to  an  invitation  to  go  upon  the  platform. 
Mere  permission,  because  it  is  impossible  to  refuse  it,  is  not  an  in- 
ducement or  an  invitation  to  enter  on  the  premises  of  another.    Tlia 
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person  entering  on  the  premises  of  another  under  such  circumstances 

goes  at  his  own  risk,  and  enjoys  the  license  subject  to  its  attendant  -  -^^| 

perils.    The  law  does  not  impose  the  duty  upon  the  owner  to  keep 

his  premises  in  a  condition  of  such  repair  as  to  suit  the  convenience  ^■'■'M 

of  those  who  go  there  solely  for  their  own  pleasure,  and  who  are  ';  4^ 

not  invited  or  induced  to  go  upon  them. 

The  defendant  company,  under  the  facts  in  this  case,  could  only 
be  made  liable  if  the  uncovered  platform  through  which  the  plain-  -.    V-^ 

tiff  fell  was  in  its  nature  a  trap.     Wharton,  Negligence,  paragraph  ,;^| 

821. 

There  must  have  been  on  the  part  of  the  company  such  gross  and  v     "^ 

wanton  negligence  that  it  was  equivalent  to  intentional  mischief.  'v 

Snyder  vs.  Railroad  Co.,  42  An.  302.  /^ 

The  station  house  offered  ample  accommodations  for  passengers  '^% 

and  visitors  on  business.     There  was  a  waiting  room  for  passengers,  "5;;: 

with  all  requisite  appliances  for  egress  and  ingress.     There  was  a  '  ;^i 

graveled  walk  along  the  track,  and  between  it  and  the  depot,  for 
passengers  and  visitors  in  Vraiting.  From  th^s  walk  an  inclined 
plane  reached  up  to  the  platform. 

There  were  platforms  on  the  several  sides  of  the  building.  The 
south  side  platform  was  used  exclusively  for  freight.  The  flooring  '.-'^ 
on  this  had  been  taken  up  for  repairs.  There  was  a  lamp  at  the  ♦ir 
north  side  of  the  building  which  threw  a  light  along  the  west  plat- 
form intended  for  the  use  of  passengers.  This  light  did  not  reach  "*:  ; 
the  south  platform,  which  was  at  the  south  end  of  the  building,  and  V 
at  right  angle  to  the  west  platform.  y 

The  plaintiff  was  sitting  on  the  edge  of  the  west  platform.     She  ..  sj 

jumped  to  the  gravel  walk,  and  went  to  the  end  of  the  platform  at  :^ 

the  south  side,  ascended  the  inclined  plane,  and  fell  through  an 
opening  in  the  south  platform.  The  change  of  position  by  the  plain- 
tiff, it  is  alleged,  was  to  get  a  better  view  of  the  inside  of  the  coaches  )^ 
as  the  train  approached.  But  it  seems  this  was  a  needless  change 
of  position  if  the  plaintiff  really  intended  to  see  people  coming  from 
the  train.  The  gravel  walk  was  specially  designed  for  the  purpose 
of  going  to  or  coming  from  the  train.  The  part  of  the  system  of 
platforms  through  which  plaintiff  fell  was  dark;  and  this  fact 
alone  ought  to  have  warned  her  of  her  danger.  The  absence  of  a 
light  was  at  least  a  notice  that  no  one  was  expected  on  that  part  of 
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the  platform.  Being  a  freight  platform,  it  was  not  to  be  expected 
that  it  would  be  used  as  a  promenade. 

In  repairing  this  part  of  the  platform  around  the  depot,  on  the 
south  side,  and  leaving  it  unprotected,  we  are  of  the  opinion  that  the 
opening  was  not  in  the  nature  of  a  trap,  and  the  defendant  com- 
pany was  not  guilty  of  that  degree  of  gross  negligence  that  was 
equivalent  to  intentional  mischief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now 
ordered  that  the  suit  be  dismissed  at  plaintiff's  costs. 

Rehearins:  refused. 


No.  10,749. 

The  State  ex  rel.  C.  D.  Otis  vs.  O.  C.  Mouton,  Judge  of  the 
Twenty -FIFTH  Judicial  District  Court. 

A  writ  of  certiorari  will  not  be  made  peremptory^ter  judgment  where  the  accused 
has  failed  to  reserve  any  bill  of  exception  and  has  neglected  to  file  any  plea  in 
bar  or  to  make  any  motion  in  arrest  of  Judgment;  the  offence  being  substan- 
tially charged  in  the  language  of  the  statute,  and  the  information  not  wanting 
in  substantial  aTcrments  to  make  it  absolutely  null. 

The  illegalities  were  cured  by  the  neglectto  plead  them,  and  by  the  consequent 
sanction  of  the  defendant. 

A  PPLICATION  for  Certiorari. 


Henry  C.  Castellanoa  for  the  Relator. 
Respondent  in  person. 


The  opinion  of  the  court  was  delivered  by 

Breauz,  J.  The  relator  was  charged  with  slander.  Having  been 
arraigned,  he  was  tried  on  the  18th  day  of  November,  1890,  found 
guilty,  and  sentenced  to  be  imprisoned  in  the  parish  jail  during  a 
period  of  three  months  and  to  pay  a  fine  of  $75  and  aU  costs,  and  in 
default  of  payment  to  be  imprisoned  six  months  additional.  He  filed 
no  special  pleas,  no  motion  to  quash,  or  in  arrest  of  judgment. 

He  was  tried  by  a  jury. 
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He  applies  for  a  writ  of  certiorari,  and  assigns  as  error  patent  on 
the  face  of  the  record  that  the  information  is  null  becaoBe  it  does 
not  state  the  time  of  the  alleged  slander  with  legal  certainty. 

Because  "malice  is  not  alleged  nor  the  words  used  by  the  relator; 
the  averment  as  to  that  ingredient  of  the  offence  being  a  coneiuiiloii 
of  the  pleader." 

The  relator  further  alleges  that  the  information  does  not  set  forth 
any  act  of  publication  nor  the  words  **of  and  concerning"  whom  the 
words  were  used. 

The  respondent  judge  answers  substantially  that  the  relator  can  not 
invoke  the  supervisory  powers  of  this  court,  as  he  has  virtu  ally 
abandoned  the  pleas  he  now  presents ;  that  he  took  the  chances  of 
an  acquittal,  without  regard  to  any  plea,  except  that  of  "not  guilty," 
and  met  with  an  unfavorable  verdict,  from  which  he  cau  uot  be 
relieved  by  a  writ  of  certiorari. 

The  offence  is  described  as  follows  in  the  information : 

"That  one  CD.  Otis,  at  the  parish  aforesaid,  on  the  22 d  day  of 
February,  1890,  and  at  other  times  during  the  year  1890,  did,  with- 
out probable  cause,  defame  and  slander  one  Jules  G.  Laurent,  a  person 
of  good  repute,  and  did  then  and  there  give  currency  to  slanderous 
and  defamatory  words  against  the  said  Jules  G.  Laurent;  the  wrroug- 
ful  and  unlawful  act  of  having  committed  wilful  and  corrupt  perjury 
with  the  intention  of  bringing  the  said  Laurent  into  public  eontempt^ 
and  of  subjecting  him  to  ridicule  and  injury." 

This  information  was  filed  under  Act  118  of  1888,  making  the 
slandering  and  defamation  of  any  person  of  good  repute  by  iniputing 
to  such  person  the  commission  of  any  crime  a  misdemeanor. 

Having  failed  to  present  by  motion  to  quash  or  motion  in  arrest  of 
judgment  the  defences  now  urged,  the  question  presents  itself  as  to 
whether  they  can  be  brought  up  by  writ  of  cerfiorori  under  the  super- 
visory powers  of  the  court.. 

The  decisions  prior  to  the  Constitution  of  1879  required  some  ac- 
tion on  the  part  of  the  accused  by  way  of  demurrer,  motion  to  quash 
or  motion  in  arrest,  to  give  him  the  right  to  avail  himself,  on  ap- 
peal, of  defects  apparent  on  the  face  of  the  information  in  an  as- 
signment of  errors.  State  vs.  Bass,  11  An.  862;  State  vs.  Arthur, 
10  An.  265;  State  vs.  Benjamin,  7  An.  48. 

These  decisions  would  not  of  themselves  be  held  sufficient  to 
maintain  a  principle,  changed  by  subsequent  laws,  and  will  be  con« 
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sidered  authority  on  the  subject  presented  only  to  the  extent  that 
later  decisions  corroborate  their  correctness  under  present  laws. 

In  the  case  of  the  State  vs.  Tony  Taylor,  37  An.  40,  it  was  decided 
that  errors  of  form  should  be  presented  by  motion  to  quash  the  in- 
dictment; while  errors  of  substance  should  be  pleaded  by  motion  in 
arrest  of  judgment. 

The  defences  in  matters  of  form  and  of  substance  were  limited  to 
these  pleas. 

In  the  case  of  the  State  vs.  Romano,  37  An.  99,  the  court  held 
that  ''  the  appeal  having  been  brought  up  without  an  assignment  of 
errors,  without  a  bill  of  exception,  without  a  plea  in  bar,  and  with- 
out a  motion  in  arrest  of  judgment,  the  court  will  not  review  ques- 
tions of  law  that  have  not  been  decided  by  the  court "  a  qua. 

The  relator  contends  that  the  reference  to  ^Uhe  assignment  of 
errors  "  in  this  case,  and  not  made  in  the  Tony  Taylor  case,  enlarges 
the  doctrine  of  defences  by  assignment  of  errors  (and  therefore  also 
by  writ  of  certiorari)  irrespective  of  bills  of  exception,  pleas  in  bar, 
and  motions  in  arrest  of  judgment. 

Possibly  it  does,  but  not  to  the  extent  asserted  by  relator. 

For  even  in  that  case  the  court  holds:  '^  It  is  unquestionably  power- 
less to  review  a  question  of  law  which  has  not  been  submitted  to  or 
passed  upon  by  the  court  '*  a  qua. 

But  we  will  not  limit  our  inquiry,  when  the  powers  of  the  court 
under  Article  90  of  the  Constitution  are  invoked,  to  the  authorities 
applying  to  assignment  of  errors  and  the  questions  that  most  be 
submitted  to  the  court  a  gtia,  in  order  to  enable  the  pleader  to  have 
questions  reviewed  on  appeal. 

We  will  extend  our  examination  further  and  determine  whether 
the  information  sufficiently  indicated  the  substance  of  the  offence  to 
place  the  accused  on  his  defence. 

To  maintain  his  application  for  a  writ  of  oerfiorort,  the  relator  most 
establish  that  the  information  is  wanting  in  substantial  averments  of 
the  offence,  and  is  not  susceptible  of  being  cured  by  the  sanction  of 
the  accused. 

The  time,  name  and  the  offence  charged  are  alleged;  also  the 
crime  imputed  to  the  person  stated  as  having  been  slandered.  It  is 
urged,  in  the  first  place,  that  the  word  ''malice"  is  not  alleged  in  the 
information.  To  this  it  is  sufficient  answer  that  it  is  not  in  the 
statute  denouncing  the  offence. 
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^^1 


The  words  "maliciously"  "and  such  like"  "are  unnecessary  if  they 

are  not  to  be  found  in  the  very  definition  of  the  offence,  either  at  ^^ 

common  law  or  in  the  purview  of  a  statute ;  and  at  common  law  it  ^'5|| 
seldom  happens  that  one  of  the  expressions  may  not  be  supplied  by       ^       ^^m 

an  equivalent  one."     Wharton,  Vol.  1,  p.  403,  7th  E.  41 

If  there  was  any  necessity  to  supply  that  word,  it  was  supplied  by  '.M 

the  words  of  the  statute.  -^    Vj?m 

It  is  next  charged  that  the  offence  as  set  forth  was  merely  the 
conclusion  of  the  pleader. 

The  crime  imputed  to  have  been  committed  by  the  person  alleged 

to  have  been  slandered  is  charged,  not  in  technical  terms,  it  is  true,  f^ 

but  nevertheless  the  relator  was  placed  on  his  defence.  ,.  /^ 

The  evidence  was  admitted  without  objection.  "  '^ 

He  might  have  required  greater  specification  of  the  offence,  but  ,  ^^ 

he  did  not  avail  himself  of  that  right.  '"%n 

On  his  application  for  a  writ  of  certiorari^  we  will  not  cure  his  \  \'^j^{ 

omission  or  neglect  in  not  requiring  more  ample  definition.  '.^ 

With  reference  to  these  and  the  other  grounds  urged  in  the  appli-  '  *;* 

cation,  we  will  add  that  at  this  time,  in  the  proceedings,  we  can  but  :j: 

decide  that  an  information  substantially  couched  in  the  terms  of  the  {^^ 

statute  (although  the  offence  is  not  as  clearly  set  forth  as  should  ''^ j 

have  been),  charging  that  the  relator  did  slander  and  defame,  is  not  i| 


m 


so  illegal  as  to  make  it  legal  for  the  court  to  interpose  its  supervisory 

control.  •  .  ;| 

The  mandate  of  certiorari  issues  when  the  proceedings  are  null,  or  J^ 

have  not  been  sanctioned  by  the  party  complaining  of  them.     C.  ^^ 

P.  864.  /^^ 

Not  an  illegality  is  found  but  what  was  cured  by  the  sanction  of  ?  ^ 

the  defendant.  J» 

The  laudable  zeal  of  counsel  in  behalf  of  his  client  has  prompted  /; 

us  to  carefully  consider  every  proposition,  and  to  closely  examine  /» ; 

the  authorities  bepring  on  the  issues  presented.  '  '  i. 

We   find   our  conclusion  expressed  in  the  last  sentence   of  the  • 
Romano  case,  a  case  in  pari  materia:  "It  is  too  clear  for  further 
argument  that  the  defence  comes  too  late,  and  that  it  can  not  be 
considered." 

Prayer  for  a  writ  of  certiorari  is  aenied,  and  relator's  application 

is  dismissed.  > 
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No.   10,735, 
The  State  of  Louisiana  vs.  Honors  Mancbaux. 

It  is  not  enough  for  an  accused  who  moves  for  a  continuance  on  the  ground  of  the 
absence  of  a  material  witness  duly  subpoened,  to  swear  that  he  was  afflicted 
before  the  occurrence  with  a  disease  which  left  as  a  trace  a  leiR;>orary  aberra- 
tion of  mind,  rendering  him  irresponsible. 

Necessarily,  he  must  have  had  lucid  intervals,  since  the  aberration  was  temporary. 

He  should  have  set  forth  the  fact  that  at  the  time  of  the  commission  of  the  act  be 
was  insane  and  irresponsible,  exclusively  to  the  knowledge  of  the  absent  and 
wanted  witness. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
Mouton,  J. 


Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


L.  L,  Bourges  and  A,  d:  C,  Fontelieu  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  The  accused  was  prosecuted  and  convicted  of  lar- 
ceny.    From  a  judgment  sentencing  him  to  hard  labor  he  appeals. 

He  contends  that  the  motion  for  a  continuance,  which  he  made, 
when  the  case  was  called,  to  procure  an  absent  witness,  duly  sub- 
poenaed,  should  have  been  allowed. 

He  claims  that  he  was  afflicted  with  brain  fever  before  the  com- 
m^sion  of  the  act  charged,  and  that  he  has  continued  so  to  be;  that 
in  consequence  he  had  temporary  aberration  of  mind,  during  which 
he  is  entirely  irresponsible,  and  was  and  is  insane. 

He  applied  for  a  subpoena  for  the  doctor  who  attended  him,  and, 
on  a  previous  calling  of  the  case,  moved  for  a  continuance  on  the 
ground  of  the  absence  of  the  witness,  which  was  granted. 

He  subsequently  moved  for  another  subpoena;  and  when  the  case 
fixed  again  was  called,  the  doctor  not  being  present,  he  moved  for 
a  continuance,  based  on  his  affidavit  that  a  subpoena  had  duly  issued 
and  been  served ;  that  the  witness  was  material,  etc. 

The  District  Judge  refused  the  continuance  on  the  grounds  that 
the  affidavit  does  not  state  that  at  the  time  of  the  commission  of  the 
crime  the  defendant  was  insane;  that  the  motion  was  made  for 
delay,  it  being  the  third  made  for  the  same  purpose. 
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Granting  that  the  defendant  was  temporarily  insane,  it  does  not 
nee^Bsarily  follow  that,  at  the  moment  that  he  stole  the  cow,  he  was 
in  such  a  Btate  of  temporary  aberration  of  mind  that  he  was  irrespon- 
sible.    Necessarily,  he  must  have  had  lucid  intervals. 

Not  only  should  he  have  so  distinctly  set  forth,  but  also  that  the 
fact  is  exclusively  to  the  knowledge  of  the  absent  physician. 

Judgment  affirmed. 


No.  10,648. 
Edwin  Telle  vs.  Jos.  D.  Taylor. 

Agenc;  to  acqtilr&  real  estate  must  be  shown  by  written  evidence. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


42  11651 
I  45  1261 

I  42  1166] 
116  966 


TF.  S,  ParkerBon,  for  Plaintiff  and  Appellant,  cited:  36  An.  561; 
33  An.  1035;  24  An,  209;  15  An.  483;  10  Rob.  183;  14  An.  44;  42 
An.  160. 


J.  Q.  A.  Fellowes  and  J,  B,  Roaser,  Jr.,  for  Defendant  and  Ap- 
pellee : 

Wbcn  a  part^  Interrogated  on  facts  and  articles  in  relation  to  a  verbal  contract  to 
tranafor  real  testate  denies  the  contrtjict,  his  answer  can  not  be  contradicted  by 
puTol  ovidtmfr',  nor  is  parol  evidence  admissible  to  prove  such  a  contract.    4 
An.  urn ;  i  Lii*  374;  16  An.  539;  26  An.  251. 
An  ttgrtifiui^nt  tci  purchase  a  tract  of  land  taking  the  title  in  his  own  name,  and  to 
transfer  It  to  plaintiff,  can  not  be  proved  by  parol.     4  An.  103;  10  Rob.  466;  30 
An.  898;  32  An.  365. 
Parol  I'vidence  i^  inadmissible  to  establish  a  verbal  agreement  to  transfer  real 
property,  although  a  fraudulent  refusal  to  comply  with  the  agreement  be 
iillc]^od,  and  although  there  may  be  a  want  of  good  faith,  a  species  of  fraud,  in 
not  perfomiing  his  promise. 
When  the  allegation  of  simulation  and  fraud  comes  from  one  of  the  parties  to  a 
contract,  ho  \»  bound  to  establish  it  by  some  written  evidence,  where  the  right 
to  compol  tliu  transfer  and  conveyance  of  real  property  is  assumed  as  aeon- 
eeyucnce  of  a  verbal  agreement.    4  La.  167;  2  La.  596;  10  Rob.  466. 


The  opinion  of  the  conrt  was  delivered  by 

BERMLmEz,  C.J.    This  is  an  action  for  the  recovery  of  real  estate, 
m  the  name  of  defendant,  to  which  plaintiff  claims  title. 
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The  substantial  averment  is  that  one  Benton  had  agreed  to  buy  the 
property  for  his  account,  to  defendant's  knowledge;  that  defendant 
was  the  agent  and  trustee  of  Benton,  and,  through  a  conspiracy  be- 
tween them,  acquired  the  land  and  holds  it  in  his  name  for  Benton. 

Taylor  filed  exceptions,  which  were  overruled.  These  were  fol- 
lowed by  a  general  denial. 

Benton  was  not  made  a  party,  and  made  no  appearance. 

From  an  adverse  judgment  plaintiff  appeals. 

Interrogatories  on  facts  and  articles  were  propounded  to  establish 
the  facts  charged,  but  the  answers  of  the  defendant  admitted  no  cir- 
cumstance from  which  liability  is  inferrible. 

Oral  testimony  was  offered,  but,  on  objection,  it  was  rejected  and 
bills  were  reserved. 

A  writing  purporting  to  show  an  agreement  between  counsel  for 
plaintiff  and  Benton,  to  pay  for  the  running  of  lines  by  an  engineer, 
so  as  to  divide  the  property  in  dispute,  is  in  the  record. 

There  was  some  proof  administered  tending  to  show  matters  which 
have  little  or  no  reference  to  the  land  in  question,  and  which  maybe 
deemed  irrelevant. 

The  rulings  of  the  District  Court  are  correct. 

Parol  testimony  could  not  be  received  to  prove  the  agreement  be- 
tween plaintiff  and  Benton.  Agency  to  purchase  real  estate  most 
be  established  in  writing. 

Oral  proof  could  not  have  been  admitted  against  Benton,  had  he 
been  made  a  party;  still  less  can  it  be  where  he  is  not  connected  with 
the  suit,  and  the  only  defendant  is  apparently  a  third  person. 

The  agreement  to  have  the  lines  run  proves  nothing  of  the  kind. 

The  answers  of  the  defendant  to  the  interrogatories  were  not 
negatived  in  writing,  and  could  not  be  by  testimony. 

It  is  useless  to  refer  to  authorities. 

Judgment  affirmed. 


No.  10,649. 
The  State  of  Louisiana  vs.  B.  Schlemmeb. 

The  legitimate  exerci.se  of  the  police  power  is  not  subject  to  restraint  by  «>n 
stitutional  provisions  for  the  general  protection  of  rights  of  Individual  H'^ 
liberty  and  property. 

A  city  ordinance  having  for  its  object  the  prevention  of  the  use  of  unwhole 
some  well  water  in  the  making  of  bread  for  public  distribution  and  consump- 
tion may  validly  require,  as  a  means  to  that  end,  the  filling  up  of  wells  on 
premises  where  such  bread  is  made. 
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^.  Legislation  which  affects  alike  all  persons  pursuing  the  same  business  under 
the  same  conditions  is  not  such  class  legislation  as  is  prohibited  by  the  Consti- 
tution of  the  United  States  or  of  the  State. 

APPEAL  from  the  Second  Recorder's  Court  of  the  City  of  New 
Orleans.     Dreux,  J, 


T,  McC,  Eymany  Assistant  City  Attorney,  and  Carleton  Huntj  City 
Attorney,  for  Plaintiff  and  Appellee. 


Ker  &  Duvigneaud  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Defendant  appeals  from  a  conviction  and  sentence 
on  a  charge  of  violating  a  city  ordinance  containing  the  following 
provisions : 

1.  "  That  it  is  hereby  made  unlawful  to  excavate  or  sink  a  well  on 
any  premises  used  as  a  bakery  or  bakeshop  within  the  city  limits. 

2.  '^  That  upon  any  such  premises  where  a  well  now  exists,  it  shall 
be  the  duty  of  the  owner  of  the  property  to  cause  same  to  be  imme- 
diately filled  up  to  the  surface  of  the  ground." 

Defendant  admits  that  he  owns  premises  which  he  uses  as  a 
bakery,  and  that  he  has  thereon  a  well  eighteen  feet  deep,  the  water 
of  which  he  uses  in  making  up  the  bread  which  he  sells  to  his  cus- 
tomers ;  that  he  had  been  duly  notified  by  the  proper  authority  to  fill 
the  well  and  had  refused  to  do  so. 

The  sole  issue  is  as  to  the  legality  and  constitutionality  of  the 
ordinance,  which  he  assails  en  two  grounds:  first,  that  it  operates  a 
taking  of  property  without  due  process  of  law  and  without  adequate 
compensation,  in  vvolation  of  the  Constitutions  of  the  State  and  of 
the  United  States;  second,  that  it  is  class  legislation,  discriminating, 
without  reason,  against  a  particular  class  of  citizens. 

I. 

The  proposed  suppression  of  the  well  on  defendant's  premises  is 
not  an  exercise  of  the  right  of  eminent  domain  by  taking  private 
property  for  public  use  without  just  compensation  or  due  process  of 
law  within  the  purview  of  the  constitutional  provisions  above  re- 
ferred to.     It  is  a  distinct  exercise  of  the  police  power,  as  to  which 
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we  have  heretofore  said:  ''It  is  universally  admitted  that,  however 
hroadly  these  principles  may  be  expressed,  there  exists,  ex  necetsiuae 
reij  in  every  government,  the  power  to  impose  restrictions  npon 
individual  rights  of  life,  liberty  and  property,  which  it  is  not  within 
the  meaning  or  intent  of  such  provisions  to  prohibit  or  restrain. 
*  *  '*'  So  unlvernal  and  long- continued  has  been  this  construction 
of  constitutional  inhibitions  against  governmental  deprivation  of  life, 
liberty  and  property  of  citizens,  that  it  may  now  be  considered  as 
written  into  ever  Constitution."  State  ex  rel.  Walker  vs.  Judge,  39 
An.  188. 

If,  then,  the  ordinance  under  consideration  is  a  proper  and  lawful 
exercise  of  the  police  power,  the  constitutional  inhibitions  invoked 
have  no  application  thereto ;  if  it  is  not  such  an  exercise  of  that 
power,  there  is  no  other  ground  on  which  it  can  stand  for  a  moment. 

The  Legislature  has  delegated  to  the  city  of  New  Orleans  yery  ex- 
tensive police  powers,  as  appears  from  the  following  section  of  the 
charter,  Act  20  of  1882  : 

**  Sec.  7.  The  Council  shall  have  power,  and  it  shall  be  their 
duty,  to  pass  such  ordinances  and  to  see  to  their  faithful  execntion 
as  may  be  necessary  and  proper:  •  ♦  *  (2)  To  maintain  its  (the 
city's)  cleanliness  and  health  and  to  this  end:  *  *  *  (6)  provide 
for  the  inspection  and  cleanliness  of  all  vaults,  privies,  yards, 
markets,  cemeteries ;  (c)  to  regulate  the  location  of  and  inspection 
and  cleaning  of  dairies,  stables,  cattle  yards,  landings  and  pens, 
slaughter  houses,  soap,  glue,  tallow  and  leather  factories,  deposi- 
tories for  hides,  and  all  places  or  business  likely  to  be  or  become 
detrimental  to  health,  and  adopt  such  ordinances  and  regulations  as 
shall  be  necessary  or  expedient  for  the  protection  of  health  and  to 
prevent  the  spread  of  disease,  and  to  maintain  a  good  sanitary  con- 
dition in  the  streets,  public  places  and  buildings  and  on  all  private 
premises.  *  *  *  (d)  To  suppress  all  nuisances;  (e)  to  prevent 
the  sale  of  adulterated  or  decayed  food,  and  to  punish  the  same." 
♦  •♦♦♦♦*♦ 

The  motive  and  object  of  the  ordinance  in  question  are  very  patent, 
and  suggest  themselves,  at  first  blush,  to  the  most  casual  reader. 
They  are  to  prevent  the  use  of  well  water  in  the  making  of  bread  by 
bakers  who  make  bread  for  sale  to  the  public ;  and,  as  a  means  to 
that  end,  to  prevent  the  construction  or  maintenance  of  such  wells 
on  premises  used  for  such  purpose. 


F5 
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The  evidence  of  medical  and  scientific  experts  found  in  this  rec- 
ord makes  it  very  clear  that  water  from  wells  in  this  city  is  abso- 
lutely unfit  for  potable  or  cooking  purposes;  that  it  is  impure, 
highly  polluted  with  fecal  and  other  foul  matters,  full  of  germs  of 
disease,  and  that  its  use  in  the  baking  of  bread  is  dangerous  to 
health. 

The  primary  purpose  of  the  act,  therefore,  viz :  the  prevention  of 
the  use  of  such  water  for  such  purpose  by  persons  who  make  bread 
for  public  distribution  and  consumption,  falls  within  the  clearest  and 
most  essential  foundation  of  the  police  power,  the  preservation  of 
the  public  health. 

It  is  not,  perhaps,  for  us  to  say  whether  the  means  adopted  to  ac- 
complish this  purpose  are  the  best  and  most  efficient,  and  the  least 
injurious  to  private  interests.  These  are  matters  of  legislative  de- 
termination. It  is  sufficient,  for  judicial  satisfaction,  if  the  means 
are  appropriate  to  the  end,  will  operate  toward  its  accomplishment, 
so  intended  in  good  faith,  and  are  not  unwarrantably  and  unneces- 
sarily oppressive. 

We  think  the  means  here  adopted  exhibited  all  these  features. 

If  bakers,  who  either  do  not  believe  well  water  to  be  injurious,  or 
who  do  not  care  whether  it  is  injurious  or  not,  have  wells  upon  their 
premises,  they  are  likely  to  use  it.  Such  is  the  actual  case  of  de- 
fendant. He  has  the  well,  and  he  uses  the  water  in  making  his 
bread.  There  is  no  other  way  of  preventing  its  use  so  efficient  as 
to  suppress  the  well.  Leave  the  well,  and  nothing  less  than  the  con- 
stant pressure  of  a  guard  could  secure  any  certainty  of  its  non-use. 
Fill  up  the  well,  and  it  is  very  certain  he  will  not  use  its  water  any 
more.  True,  he  may  possibly  get  equally  objectionable  water  from 
wells  on  other  premises;  but  that  may  be  more  inconvenient  or 
troublesome  than  to  find  a  more  wholesome  water  supply.  At  all 
events,  the  filling  of  the  well  has  a  tendency,  and  is,  indeed,  likely,  to 
accomplish  the  purpose,  and  is  one  means  appropriate  thereto,  and 
without  which  it  certainly  could  not  be  securely  accomplished.  Far 
from  being  unwarranted  or  unnecessary,  it  is  absolutely  essential  in 
order  to  carry  out  the  end  designed. 

II. 

The  objection  that  this  is  class  legislation  has  no  force. 
As  said  by  the  Supreme  Court  of  the  United  States,  **  the  discrim- 
inations,    which  are  open  to  objection,  are   those  where   persons 
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engaged  in  the  same  business  are  subjected  to  different  restrictions, 
or  are  held  entitled  to  different  privileges  under  the  same  conditions. 
It  is  only  then  that  the  discrimination  can  be  said  to  impair  that 
equal  right  which  all  can  claim  in  the  enforcement  of  the  law." 
Soon  Hing  vs.  Crowley,  113  U.  S.  708. 

And  again:  ^*  Class  legislatioi,  discriminating  against  some  and 
favoring  others,  is  prohibited ;- but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  application,  if  within  the 
sphere  of  its  operations  it  affects  alike  all  persons  similarly  situ- 
ated, is  not  within  the  amendment."  Barbier  vs.  Connolly,  113 
U.  S.  27;  Railway  Co.  vs.  Beckwith,  129  U.  S.  26. 

The  ordinance,  in  this  case,  covers  all  persons  engaged  iu  the  same 
business  with  defendant  and  similarly  situated. 

Judgment  affirmed. 


,«mo'j  No.  10,681. 

The  State  of  Louisiana  vs.  Jakes  Jackson. 

1.  The  maintenance  of  a  challenge  for  cause  by  the  State,  eyen  if  erroneous,  aflonis 
no  ground  for  relief  in  absence  of  suggestion  that  the  State's  peremptory  cfafti 
lenges  were  exhausted. 

2.  Kxeinption  from  Jury  duty  is  a  personal  privilege,  and  not  a  disqualification 
and  the  overruling  of  the  plea  is  matter  of  complaint  for  the  Juror,  not  for 
defendant. 

:<.  Where  the  Juror  objected  to  did  not  serve,  but  was  peremptorily  challenged  by 
defendant,  whose  peremptory  challenges  were  never  exhausted,  error  in  the 
ruling  would  atford  no  ground  for  relief. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Montgomery^  J, 


Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


E.  J.  Delany  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Penner,  J.     The  record  presents  two  bills  of  exception  to  ralinga 
of  the  judge  in  the  empaneling  of  the  jury  which  tried  the  cause. 
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The  flFBt  bill  was  taken  to  a  ruling  sustaining  a  challenge  for  cause 
by  the  State  of  a  juror,  on  the  ground  of  scruples  agaiuHt  capital 
punishment.     The  juror   first  stated   that  he  had   scruples  against  ^  «, 

capital  punishment;  then^  in  answer  to  question  by  counsel  for 
accused,  said  that  if  the  evidence  showed  such  a  state  of  facts  as  to 
justify  hanging,  he  would  render  a  verdict  which  would  carry  with  it 
that  penalty ;  then,  in  answer  to  question  by  the  court  as  to  whether 
he  had  samples  against  capital  punishment,  said  he  was  opposed  to 
hanging.  The  case  being  capital,  we  think  these  statementn  evince 
a  condition  of  mind  rendering  his  competency  so  doubtful  that  we 
should  be  di»inclined  to  disturb  the  ruling  of  the  judge.  Bat  even 
if  there  was  error,  it  does  not  follow  that  there  was  injury  to  ac- 
eused.  If  the  challenge  for  cause  had  been  overruled,  the  State 
might  Btill  have  challenged  him  peremptorily ;  and  nothing  on  the  i 

bill  or  in  the  record  suggest  that  the  State  had  exhausted  or  ever  did 
exhaust  ber  peremptory  challenges.  ( 

The  second  bill  is  to  a  ruling  of  the  court  refusing  an  exemption  ■ 

from  jury  service  pleaded  by  a  juror.  This  bill  has  no  merit  for  two 
reasons ; 

L  It  is  well  settled  that  exemption  from  jury  duty  is  a  personal 
privilege,  and  in  no  sense  a  disqualification.  If  the  juror  had  not 
urged  his  exemption,  his  service  on  the  jury  would  not  have  vitiated 
the  verdict;  and  the  overruling  of  his  plea,  even  if  erroneous^  would 
be  a  matter  of  complaint  for  the  juror,  not  for  defendant.  State  vs. 
Morning  Star,  23  An.  8;  State  vs.  Guidry,  28  An.  630;  Thompson  & 
Merriam,  Juries,  Sec.  40. 

2*  In  this  case  the  juror  did  not  serve,  but  was  peremptorily 
challenged  by  accused;  and  the  bill  shows  that  the  latter' s  per- 
emptory challenges  were  never  exhausted.  Under  our  repeated 
rulings  this  circumstance  deprives  accused  of  any  claim  to  relief. 
State  TS.  Simmons,  38  An.  41;  State  vs.  Creech,  Id.  480. 

Suggestion  is  made  of  error  on  the  face  of  the  record  in  this^  that 
the  verdict,  though  written,  was  not  signed  by  the  foreman,  and  the 
jury  was  not  polled.  This  is  frivolous.  The  verdict  need  not  be  written, 
and,  if  written,  need  not  be  signed.  State  vs.  Avery ;  Mannings'  Unrep. 
Oases,  258;  State  vs.  Simon,  87  An.  569;  State  vs.  Smith,  33  An.  1416. 

If  defendant  desired  the  jury  to  be  polled,  he  should  have  de- 
manded it  at  the  time. 

Judgment  affirmed. 
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No.  10,726. 
The  State  ex  rel.  J.  M.  Gillespie  vs.  The  Judge  of  the  Ninth 
Judicial  District  Court. 

Application  for  certiorari  and  prohibition  denied  for  reasons  appearing  in  opinion 
In  case  of  (ioldnian  vs.  Gillespie.  No.  10,7(KJ  of  our  docket. 

A  PPLICATION  for  Prohibition  and  Certiorari. 


A 


Walter  H.  Rogers,  Attorney  General,  for  the  Relator. 


F.  P.  Poch^,  Th08.    P.    Clinton    and    C.    J.    Boatner   for    the  R«- 
Bpondent. 


The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  Our  decision  in  the  case  of  Goldman  vs.  Gillespie, 
No.  10,703  of  our  docket,  leaves  this  application  no  ground  of  sup- 
port. 

It  is  therefore  ordered  that  the  relief  prayed  for  be  denied. 


47  15041  No.   10,6ol. 

H.  Parker,  Tax  Collector,  vs.  The  Sun  Insurance  Company. 

A  proceed in^  by  rule,  under  Section  54  of  Act  m  of  1888,  by  the  Tax  Collector 
agaiti.st  an  insurance  company,  orcorporation  to  compel  it  to  surrender  certifi- 
cates or  shares  of  its  stock  holders  which  had  been  asBCSsed  for  tjixes.  for  sale 
by  the  Tux  Collector,  is  not  illegal  and  void,  on  the  ground  that  the  statute  is  in 
conflict  with  Article  210  of  the  Constitution  prohibitinfir  the  collection  oftaxc* 
by  suit. 

The  failure  of  the  Assessor  to  deduct  from  an  assessment  against  the  shares  of  , 

stock  holders  of  an   Insurance  company,  the  value  of  certain  State  and  citj  | 

lionds,  which  are  owned  by  the  corporation,  and  are  exempt  from  J^tatc  taxa 
tion.does  not  render  such  assessment  void,  because  they  are  not  "exempt 
property"  In  the  sense  of  the  statute  und  the  Constitution. 
The  statute  being  thus  construed,  does  not  give  it  the  effect  of  violatingtho 
2oad  Article  of  the  Constitution,  which  requires  that  taxation  shall  be  equal  and 
uniform. 

Such  a  construction  of  the  statute  does  not  give  it  the  effect  of  violating  the 
contract  clause  of  the  United  States  Constitution. 

Shares  of  stock  In  a  corporation,  evidenced  by  certificate,  are  incorporeal ri?lit» 
in  the  funds  and  assets  of  the  corporation,  and  same  can  be  selxed,  either  by 
taking  possession  of  the  certificates  themselves,  or  by  seizing  the  interest  of  the 
share  holder  In  the  assets  and  property  of  the  corporation,  by  giving  notice  to 
the  proper  ofticcr  thereof. 
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The  inability  of  the  Tax  Collector  to  seize  the  corporeal  evidence  of  the  right 
does  not  prevent  the  creditor  from  seizlnj^  the  riajht  itself,  by  notifying  the 
keeper  of  the  subject  matter  of  the  right.  Certificates  of  shares  of  stock  are 
not  negotiable,  andean  not  be  sohl  to  tlie  prejudice  of  such  a  seizure. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Wynne  Rogers,  for  Plaintiff  and  Appellant,  cited:   41  An.  436;  41 
An.  440;  41  An.  181;  9  Wall.  362;  41  An.  1137. 


'im 


Leovy  &  Blair  and  Farrar,  Jonas  &  Kmttschnitt  for  Defendant  and 
Appellee  : 


1. 


2. 


A  corporation  can  not  by  any  Action  of  law  be  said  to  have  possession  of  the 
shares  of  it>i  capital  str>ck  so  as  to  be  able  to  produce  them  for  sale  by  the  Tax 
Collector. 

As  to  nature  of  ownership  of  sKuk,  see  Delaware  Railroad  Tax  Case,  is  Wall. 
22S;  Cook  on  Stock  and  Stock  Holders  (2d  Kd.),  p.  617. 

A  corporation  may  indeed  represent  its  share  holders  for  purposes  of  assess- 
ment, as  is  decided,  and  even  for  purposes  of  payment  of  taxes,  as  is  intimated 
in  Planters'  C.  Oil  Co.  vs.  Assessor,  etc.,  41  An.  1187;  but  it  has  been  repeatedly 
held  that  it  does  not  represent  the  share  holders  in  suits  to  subject  the  stock 
to  seizure  and  sale  for  taxes.  Waseca  ('o.  Bank  vs.  McKenna,  .T2  Minn.  468  (21 
X.  W.  U.  556) ;  Farmers  Xat.  Bank  vs  Cook,  32  N.  .1.  Law  .'^47;  Co(»k  on  Stock  and 
Stock  Holders  (2d  Kd.),  note  at  p.  6.^2,  et  net/. 
Absurd  results  of  plaintiff's  theory  demonstrated. 
4.  Second  defence  considered  and  shown  not  to  be  inconsistent  with  any  of  the 
matters  necessarily  involved  and  actually  decided  in  the  ShreveportBank  case. 
The  bonds  owned  by  defendant  are  exempt  from  any  and  all  taxation.  Act  Xo. 
8  of  1860;  State  ex  rel.  DaPonte  vs.  Board,  .i5  An.  650.  This  exemption  applies 
to  indirect  as  well  as  direct  taxation. 

Taxation  of  the  shares  of  stock  of  a  corporation  without  deduction  of  the  value 
of  its  lx>nds,  while  not  the  same  thing  as  taxing  the  bonds  directly  to  the  cor- 
poration, is  nevcrtlieh'ss  an  indirect  taxation  of  the  bonds  themselves.  Van 
Allen  vs.  .\ssessors,  .8  Wall.  589;  Shreveport  Hank  Case  (on  rehearing),  35  An. 
IW:  Cooley  on  Taxation,  pp.  166,  167. 
The  ease  at  bar  and  the  Shreveport  Hank  case  distinguished. 


a. 


5. 


6. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  In  pursuance  of  the  provisions  of  Section  54  of  Act 
85  of  1888,  the  State  Tax  Collector  of  the  first  district  of  the  City  of 
New  Orleans  proceeded  by  rule  against  the  Sun  Insurance  Company, 
to  compel  it  to  surrender  certain  personal  property  of  its  share  hold- 
ers, which  had  been  assessed  for  State  taxes  in  1889,  and  which 
property  consisted  of  shares  of  stock  of  said  corporation. 
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The  collector  demands  the  sarrender  of  the  shares  of  stock  of  said 
corporation,  or  so  much  thereof  as  may  be  necessary  to  realize,  at 
public  sale,  the  amoant  of  the  taxes  due  thereon,  with  interests  pen- 
alties, cost  and  attorney's  fees. 

In  the  alternative  he  demands  of  the  corporation  the  amonnt  of 
money  due  under  said  assessment,  it  being  $2863.40. 

He  founds  his  rights  to  make  this  demand  against  the  insurance 
company,  and  to  enforce  against  the  shares  of  its  stock  holders  the 
tax  in  question,  on  the  27th  Section  of  Act  85  of  1888,  same  being 
the  general  revenue  law  of  that  year. 

The  defendant  in  rule  resists  the  demands  of  the  Tax  Collector  on 
several  grounds. 

It  first  tendered  a  plea  of  no  cause  of  action  as  a  peremptoir 
exception,  which  is  to  the  effect  that  Section  27  and  other  provi- 
sions of  Act  85  of  1888  are  null  and  void,  because  they  are  in  conflict 
ivith  the  210th  Article  of  the  Constitution,  forbidding  the  collection 
of  taxes  by  suit ;  and  the  sense  of  which  is  averred  to  be,  that  any 
other  mode  of  collecting  taxes  than  by  seizure  and  sale  of  the  prop- 
erty assessed,  is  prohibited,  and  the  same  having  been  overruled,  it 
filed  an  answer. 

The  following  points,  substantially,  are  therein  set  out,  viz: 

1.  A  denial  of  any  taxes  being  due  by  the  corporation  for  the 
share  holders,  ''  by  reason  of  the  fact  that  under  the  provisions  of 
Section  27  of  Act  85  of  1888  the  said  share  hDlders  were  entitled  to 
have  the  pro  rata  of  all  property  owned  by  the  defendant  at  the  time 
of  the  assessment,  and  exempted  from  taxation,  deducted  from  the 
amount  of  taxes  assessed  against  each  share ;  that  said  deduction 
must  be  made  before  the  aggregate  amount  of  taxes  due  could  be 
legally  ascertained ;  that  the  Board  of  Assessors  was  duly  advised 
and  informed  of  the  amount  of  the  exempted  property,  but  failed  to 
make  any  deduction  on  account  of  same,  whereby  the  assessment  of 
taxes  against  the  defendant  company  was  rendered  illegal.'' 

The  exempt  property,  the  value  of  which  the  corporation  claim* 
should  be  deducted,  is  specified  as  State  and  city  bonds  of  the  value 
of  $485,124.08. 

And  the  averment  is  made  that  the  exempt  property  is  worth  more 
than  the  company's  shares  of  stock,  and  that  a  proper  deduction 
thereof  from  the  assessment,  would  reduce  it  to  nothing,  and  anni- 
hilate it  completely* 
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2 .  Tt  iB  alleged  tbat  if  the  valae  of  this  exempt  property  should  not  be 
deducted  in  estimating  the  amount  of  taxes  due  on  the  shares  of  the 
eompany^e  stock,  then  said  Section  27  of  Act  85  of  1888  is  unconstitu- 
tional and  void,  because  it  contravenes  the  203d  Article  of  the  Con- 
stitution, which  provides  that  taxation  shall  be  equal  and  uniform 
throoghout  the  territorial  limits  of  the  authority  levying  the  tax — 
the  alleged  effect  of  such  a  construction  of  the  act  being,  to  make 
diserimi nations  against  corporations  in  favor  of  moneyed  capital  in 
the  bands  of  individuals  who  are  engaged  in  making  loans  of  money 
on  interest,  aa  corporations  are— and,  as  an  instance  of  such  want  of 
uniforraity  in  the  operation  of  said  statute,  reference  is  made  to  the 
national  banking  associations  created  under  certain  acts  of  Congress, 
with  whom  defendant  comes  in  competition  in  such  business. 

Therefore  J  the  charge  is  made  **  that  a  law  which  either  does  not 
tax  the  shares  of  stock  of  national  banking  associations  at  all,  or 
permits  the  deduction  of  the  v.  lue  of  non- taxable  securities  as 
aforesaid  T  while  taxing  the  shares  of  all  other  corporations,  without 
permitting  any  such  deductions,  lacks  uniformity  and  equality,  and 
Ts  thus  violative  of  Article  203  of  the  Constitution  of  the  State." 

3.  That  if  said  Section  27  of  Act  85  of  1888  contemplates  and 
requires  that  the  value  of  the  aforementioned  bonds  shall  not  be 
deducted  from  an  assessment  of  the  shares  of  stock  of  the  defendant,, 
then  said  section  is  violative  of  Article  1,  Section  10,  of  the  Constitu- 
tion of  the  Ignited  States,  same  being  an  impairment  of  the  contracts. 
under  which  said  bonds  were  issued,  and  of  the  laws  of  this  State, 
and  of  the  decisions  of  the  Supreme  Court  thereof,  having  the  force 
and  effect  of  contracts,  on  the  faith  of  which  said  bonds  were  issued 
to  and  held  by  the  corporation.  And  the  defendant  specifies  Act  No. 
3  of  1860,  which  exempts  consolidated  bonds  of  the  City  of  New 
Orleans  from  any  and  all  taxation;  and  the  opinion  of  this  court  in 
State  ex  rel.  Da  Ponte  vs.  Board  of  Assessors,  36  An.  651,  wherein 
it  18  alleged  bo  have  been  announced  that  it  is  the  settled  policy  of 
the  State  that  bonds  of  the  City  of  New  Orleans  were  and  should 
remain  non -taxable.  And  it  is  further  averred  that  not  deducting 
from  the  asBessment  of  the  stock  holders  the  value  of  the  aforesaid 
bonds,  was  and  is  an  actual  though  indirect  taxation  of  the  bonds 
themselves,  **and  a  violation  of  good  faith,  impairing  the  obligation 
of  the  contract  of  loan,  and  therefore  unconstitutional  and  void,'* 
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there  exisilng  'Hhe  same  want  of  power  in  the  State  to  thus  mdirectly 
tax  its  bonds  as  to  tax  them  directly.'' 


As  we  announced  in  the  beginning  of  this  opinion,  the  Tax  Col- 
lector has  proceeded  by  role  in  pursuance  of  Section  54  of  Act  85  of 
1888,  but  he  founds  his  right  to  proceed  against  the  insurance  com- 
pany on  Section  27  of  that  act.  The  former  direct*  the  collector's 
method  of  procedure  in  the  collection  of  taxes  in  a  certain  contin- 
gency, 1.  e.,  against  property  so  situated  that  he  '^can  not  lay  hands 
upon  it;''  and  the  latter  directs  the  method  of  assessing  companies 
and  corporations.  Hence,  it  is  the  former  alone  that  must  be  con- 
sidered now. 

The  rig! it  of  the  Tax  Coll<.'Otor  to  thus  proceed  by  rule  was  ques- 
tioned and  decided  in  State  vs.  Meyer,  42  An.  436.  In  that  case  the 
same  question  of  unconstitutionality  was  raised  and  decided  adversely 
to  the  contention  of  the  present  defendant.  In  the  course  of  that 
well  considered  opinion  wc  said : 

'*The  le<ci.slative  department  has  determined  that  such  is  not  and 
could  not  be  the  meaning  of  the  Constitution.  While  adhering  to 
the  constitutional  method  of  collecting  taxes  without  suit  and  by 
direct  expropriation  of  property,  it  has  provided  this  as  an  appropri- 
ate remedy  to  enable  the  collector  to  reach  the  property  in  order 
that  he  may  exercise  the  right  and  perform  the  duty  conferred  and 
imposed  by  the  Constitution  and  laws  of  the  State." 

In  the  immediately  succeeding  case  of  Meyer  vs.  Tax  Collector, 42 
An.  441,  a  similar  exposition  was  given  of  the  section  of  the  statnte 
under  consideration,  the  court  expressing  its  opinion  in  the  follow- 
ing terse  and  well-chosen  words,  viz:  **  We  understand  the  General 
Assembly  as  meaning  and  as  saying  in  these  acts,  that  the  proceed- 
ing directed  by  the  Constitution  is  the  first,  the  essential  and  the  ex- 
clusive one  to  be  pursued  in  the  collection  of  taxes,  so  long  asitU 
possible  or  practicable  to  pursue  it;  but  that,  if  the  debtor,  by  his  act, 
has  made  it  impossible  for  the  State  to  reach  the  property  assessed,  « 
by  concealing  it,  he  is  not  by  such  means  to  escape  the  payment  of  hit 
taxes,  and  practically  to  nullify  the  fundamental  requirements  of  the 
Constitution — ^  that  taxation  shall  be  equal  and  uniform,'  and  that 
'  all  property  shall  be  taxed,'  which  necessarily  mean  that  taxes  shall 
be  paid ;  and  when  he  has  thus  pUiced  it  out  of  the  power  of  the  Tax 
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Collector  to  collect  his  taxes  in  the  mode  required,  he  can  not  take  ad-  '     -^ 

vantage  of  his  own  wrong;  and  the  Legislature  may  provide   other  .yj^ 

means  to  enforce  their  payment.     (Italics  ours.)  -f^ 

In  our  opinions,  we  correctly  held  that.   ^^  under  exceptional  dr-  *M 

oumstances,  the  Legislature  ha^i  constitutional  pcywer  to  provide  other  -  >^ 

means  to  enforce  the  payment  "  of  taxes,  and  properly  held  that  the  ^  '  ii^ 

method  of  procedure  directed  in  Section  54]  of  Act  85  of  1888,  is  ,  "-^^ 

constitutional  and  valid.  ' .  '}^ 

II.  ./<;| 

The  sole  ground  on  which  the  defendant  charges  nullity  of  the  ,  ^^. 

assessment  is  that  there  was  no  pro  rata  deduction  made  thereon  of  -*'J 

the  value  of  certain  State  and  city  bonds;  and  that  if  such  deduction  'i/^ 

had  been  made  there  would  have  been  no  assessment  at  all,  against  .«a<! 

the  defendant's  share  holders.  '   .rt, 

The  record  shows,  as  matter  of  fact,  that  the  aggregate  assessment  -{■; 

of  the  shares  of  stock  of  the  insurance  company  was  $458,126.08,  .^w 

foom  which  was  deducted  the  value  of  certain  real  estate  and  other  '  {J 
property  of  the  corporation,  whereby  it  was  reduced  to  $445,520.  It 
further  shows  that  at  date  of  assessment  the  corporation  owned  bonds 
of  the  State  of  Louisiana  and  of  the  City  of  New  Orleans  of  the  par 
value  of  $444,120,  and  of  the  market  value  of  $458,124.08,  the  latter 
valuation  being  the  exact  amount  of  the  assessment.     Hence,  if  the 

defendant's  contention  be  correct,  there  could  have  been  no  valid  ti 

assessment  at  all.  ^    ;^< 

The  question,  therefore,  is  whether  State  and  city  bonds  constitute  V  i^: 

and  are  entitled  to  be  considered  as  "exempt  property"  in  the  sense  ^% 

of  Section  27  of  Act  85  of  1888.  'J^ 

This  question  was  examined  and  exhaustively  considered  in  Bank 

of  Shreveport  vs.  Board  of  Reviewers,  41  An.  181,  and  decided  ad-  -J 

versely  to  the  contention  of  the  defendant.     That  was  a  suit  by  a  "'.i' 

national  bank  to  compel  the  Board  of  Reviewers  to  reduce  its  assess-  > 

ment,  because  it  had  not  deducted  therefrom  the  par  value  of  certain  ,   ' 

securities  which  the  bank  alleged  to  be  exempt  from  taxation,  and  '  ^] 

which  consisted  of  certain  United  States  and  State  bonds.  ^ 

We  can  not  add  to  the  force  of  the  argument  or  to  the  perspicuity  of  '] 

the  reasoning  displayed  in  the  opinions  expressed  in  the  decision  , '  ' 

rendered  in  that  case,  and  we  will  rest  contented  after  citing  a  few  .   • 

pertinent  paragraphs  therefrom.      Among  other  things  we  said:  ;- 
**The  conclusion  is  therefore  unavoidable,  that  the  words,"  i.  e.,  all 
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exempt  property  mentioned  in  the  state,  ^'mean  all  exempt  property 
which  does  not  form  part  of  the  capital  of  a  bank  represented  by 
shares;  and  that  it  is  a  matter  of  no  significance  whether  the  capital 
was  or  not  invested,  or  how  it  was  invested,  as  the  assessment  com- 
plained of  is  neither  of  the  bonds  nor  of  the  capital^  but  simply  of  the 
shares  by  which  that  capital  is  represented. 

''It  is,  nevertheless,  insisted  that  the  State  bonds,  in  which  part 
of  the  capital  has  been  invested,  are  exempt  from  taxation  by  State 
authority,  and  that  the  amount  invested  in  them  should  be  deducted 
from  the  assessment  of  the  shares.  *  *  *  Granting  that  State 
bonds  are  as  much  exempt  as  United  States  bonds,  when  not  consti- 
tuting in  whole  or  in  part  the  capital  of  a  banking  institution  repre- 
sented by  shares,  it  is  evident  that  when  they  constitute  to  any  extent 
such  capital,  the  shares  which  represent  capital  may  be  assessed  at 
their  market  valup,  without  any  deduction  from  the  assessment,  of 
the  value  of  such  bonds. 

''Hence,  it  follows  that  neither  the  United  States  bonds  nor  the 
State  bonds,  in  which  the  capital  of  the  hank  xvas  invested^  had  to  he 
deducted  from  the  assessment  put  upon  the  shares,  ^^     (Italics  ours.) 

We  said  further:  "  It  must  be  noted  that  nothing  in  that  section, 
or  in  the  entire  act,  indicates  the  slightest  intention  to  subject  either 
of  these  cecuritles  to  taxation,  or  even  to  provide  for  their  exemp- 
tion. The  law  maker  knew  full  well  that  both  subjects  were  beyond 
his  reach.  He  knew  that,  under  the  paramount  law  of  the  land. 
United  States  bonds  were  not  taxable ;  and  that,  under  the  decision 
of  this  court  in  State  ex  rel.  Da  Ponte  vs.  Board,  35  An.  657,  State 
bonds  were  entitled  to  the  same  immunity. 

"  What  then  did  he  mean  to  refer  to  ?  The  question  is  answered 
in  the  first  section  of  the  act,  which  levies  a  tax  on  the  assessed  val- 
uation of  all  property  situated  within  the  State  of  Louisiana,  except 
such  as  is  expressly  exempted  from  taxation  by  the  Constitution. 

"  Turning  to  Article  207  of  the  Constitution,  which  is  the  law  of 
exemptions,  it  appears  that  these  securities  are  not  therein  enumer- 
ated; hence,  it  follows  that  they  are  not  in  terms,  or  expressly  ex- 
empted from  taxation  by  the  Constitution.  It  is,  therefore,  clear 
that  they  were  not  within  the  contemplation  of  the  law  giver,  in  the 
section  under  discussion,  as  an  element  of  deduction  from  the  par 
value  of  shares  of  stock  in  banks.  To  allow  the  deduction  directed 
in  this  section  was  a  pure  gratuity  on  the  part  of  the  State.    The 
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Legislature  had  the  undoubted  power  to  simply  assess  the  shares  in 
banks,  without  reference  to  the  property  which  might  be  owned  by 
the  banksi  and  which  was  actually  assessed  in  their  names^  or  which 
might  be  e"  :*ii  )t;  iiJsr  the  Constitution.  *  *  By  the  very  terms 
of  the  statute  the  capital  itself  is  not  taxed;  hence,  the  securities 
which  may  represent  it  in  the  vaults  of  the  bank  are  not  taxed 
either^  The  true  meaning  of  the  statute,  as  applied  to  this  caae,  is 
to  determine  the  taxable  value  of  the  shares  by  deducting  Huch  parts 
of  the  capital  stock  of  the  bank  as  may  be  invested  in  property 
which  is  exempt  from  taxation  by  the  Constitution.^^ 

In  our  opinion,  rendered  on  the  application  for  a  rehearing,  the 
following  is  quoted  from  Mercantile  Bank  vs.  New  York,  121  U.  S. 
145,  Vi?: 

'*  The  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the  hank. 
The  corporation  is  the  legal  owner  of  all  the  property  of  the  bank, 
real  and  personaL  *  *  *  The  interest  of  the  share  holder  is  a 
distinct,  independant  interest  or  property,  held  by  the  shars  holder^ 
like  any  other  property  that  may  belong  to  him,  and,  of  rourite^  is 
ifubject  to  taxation." 

Applying  the  principles  announced  in  that  case,  we  said : 

^^  State  bonds  fall  under  the  control  of  the  same  principles,  ft 
would  he  imposaihle  to  formulate  any  theory  under  which  an  exemp- 
tion would  attach  to  the  shares,  because  the  capital  of  the  bank  wob 
invested  in  State  bonds,  which  would  not  apply,  in  case  the  invest- 
ment  was  in  United  States  bonds.*' 

In  Home  Insurance  Company  vs.  Board  of  Assessors,  recently  de- 
cided, 42  An.  — ,  the  same  principles  were  announced,  and  Bank 
V9<  Assessors  was  affirmed. 

The  views  which  were  there  so  carefully  and  considerately  ex* 
pressed,  we  still  adhere  to  and  maintain;  and  they  are  perfectly 
conclusive  against  this  contention  of  the  defendant. 

III. 

But  it  is  contended  that  if  the  claimed  deduction  is  not  made,  then 
the  section  under  consideration  contravenes  the  203d  Article  of  the 
Constitution,  which  contains  the  equality  and  uniformity  clause ;  de- 
fendant's contention  being  that  such  a  construction  of  the  statute 
results  in  a  dif;crimination  against  corporations  in  favor  of  moneyed 
capital  in  the  hands  of  individuals  who  are  employed  in  making  loans; 
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on  interest,  as  corporations  are;  and,  as  an  illustration  of  sachdis- 
crimination,  the  national  banks  are  cited  as  coming  in  competition 
with  the  defendant. 

The  cited  article  declares  that  ''  taxation  shall  be  equal  and  uni- 
form throu$2:hout  the  territorial  limits  of  the  authority  levying  the 
tax;'*  but  we  can  perceive  no  inequality  or  want  of  uniformity  in 
the  taxation  provided  in  Section  27  of  Act  85  of  1888,  for  it  declares 
*'that  no  assessment  shall  hereafter  be  made  under  that  name  as  the 
capital  stock  of  any  nation  at  bank.  State  bank,  banking  company, 
banking  tirm,  or  banking  association;  or  of  any  corporation,  com- 
pany, tirm  or  UhJ-ooiation  whose  capital  stock  is  represented  by 
shares;  Imi  the  actual  shares  shall  be  assessed  to  the  share  holders 
who  appear  as  suih  upon  the  books,  regardle-s  of  any  transfer  not 
rvgisiorrvl  or  entered  upcn  the  hooks,"  etc. 

National  b:i:iks,  Si;Ue  !>ank>,  and  all  other  bankirg  firms,  are 
phu'id  u^vn  a  pl.ine  of  perfect  equality,  and  in  that  respect  the 
>:atute  is  in  perft  .»t  accord  with  the  ccr:>t: rational  precept  quoted. 
This  se.:iv>ii  d*^*"*  not  treat  of  individual?.  They  a:  f  treated  of  in 
St  V  ti.'H  I  of  i!:.»t  ;;.-t :  and  it  declares  thai  -all  rights,  credits,  bonds, 
s:  Hk^  :i:i1  s**v'uri'.  <  of  all  kinds:  promissory  cotes,  open  accounts, 
:\r..i  other  oM'^nion**:  all  oasli  on  hand,     "      *  including  checks 

I  a;.  .,'•  If  o::  :*.,;!  .:a>  :  *     also  all  borrowed  money  or  deposits 

;ti  ■  ;;k'i.     r  t '.svwht-re.     '  Ail  -.^ins.  United  Stales  and  for- 

« .c'..  ^•  -'I « •  f  r  V  urrt  n:  cr  u::currtni :  all  currencies,  hank  notes,  and 
vi'tr  p.ivtr  :y  "t\«i:  ail  mcae\-s  loaned  at  interest,  all  shares  of 
<Ovk  in  all  !-:  \  \  »  .<.-:  :.v,  manufacturing  and  all  other  incor- 
pcraii  vi  or  n.Ti-.^:  ri  .  r.*:*,  i  v .  n'pr.^.i^^s  chartered  under  the  laws  of 
I.o;;i>'.i:  A,  *. r  u-  >  r  : .  t  :jk'»>  jf  a:?y  other  State  than  Louisiana:  and 
all  o:  u  r  ,irf./.t  ^  .;  /.  t/ir.r*  whatr-ver  possse^ing  any  money  value"— 
Art*  ;ii  tor:v.>  >v.  ,t  .>\:  :-^  .ir.iiTiAl  • :  ■>:.\nr-    taxation.     ^  Italics oms. > 

It  ;>  >l.  y.  .:*:  :  ^  r~r.r:vf  tr.e  f  ."un  iarlon  for  the  complaint  of  dis- 
vr  ••';.;::.:-  :  •  %  ..r.t  of  ur.i:.>r=::ty  c^r  eqt:ali:y  in  the  taxation  pro - 
\     .  •  :.  r  ;:.  t .  t  >:.::  j.tt 

\\  .   t'-.'.ix  :  '■.<  v'Aritr  is  w- .  ly  j^  -m<^!es5*- 

IV. 

;  rt  lASi  grv  ,ird  .  f  co=:i  Lki=t  is  thas  if  ScctiOB  27  of  Act  SS  of  188B 
Kv  -.^r.v.itcs  jiri  rt^:.iir^:s  thjkt  t>e  valae  of  the  defMrfaiit's  bonds 
^^:k:    r.o:    Sc'   cfo.z.'tt^i  frvsi  the  AiiimaiJ^tim  of  tbe  sku«a  of  the 
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defendant's  stock,  then  it  is  in  contravention  of  Article  1,  Section  10, 
of  the  Constitution  of  the  United  States,  same  being  an  impairment 
of  protected  contracts,  because  the  non-deduction  of  said  exempt 
property  from  said  assessment  is,  in  effect,  an  indirect  taxation  of 
the  bonds  themselves;  and  V.at  it  is  just  as  much  a  violation  of  the 
Constitution  as  direct  taxation  is. 

To  establish  this  proposition,  it  is  incumbent  on  the  defendant  to 
show  that  this  failure  to  deduct  the  value  of  the  State  and  city  bonds 
of  the  corporation  is,  in  effect,  a  tax  upon  them. 

In  the  Bank  case  above  cited,  it  was  held  that  exempt  property 
was  such  as  did  not  form  a  part  of  the  capital  stock  of  the  bank ; 
that  it  was  matter  of  no  consequence  hoio  the  capital  stock  of  a  cor- 
poration was  invested,  as  the  assessment  was  not  of  the  bonds  or  the 
capiktl,  but  simply  of  the  shares  of  stock  by  which  the  capital  was 
re  presented.  It  was  held,  that  by  the  very  terms  of  the  statute  the 
capital  of  a  corporation  is  riot  taxed  ''  under  that  name,''  and 
therefore  the  securities  which  may  be  in  the  vaults  of  the  bank  are 
not  taxed. 

In  the  case  of  Mercantile  Bank  vs.  New  York,  121  U.  8.  146,  the 
Supreme  Court  held  that  a  tax  on  the  shares  of  a  bank  is  not  a  tax 
on  the  capital  of  the  bank.  That  the  corporation  is  the  owner  of  all 
the  property  of  the  bank ;  and  that  the  interest  of  the  share  holder 
is  a  distinct,  independent  interest  or  property  held  by  the  share 
holder,  like  any  other  property  that  belongs  to  him,  and  that  it  can 
be  taxed. 

It  appears  to  us  that  those  decisions  are  a  full  and  complete  answer 
to  tbU  contention  of  defendant.  The  failure  to  deduct  the  value  of 
exempt  bonds  is  not  taxation  of  them  directly  or  indirectly.  The  tax- 
laid  upon  shares  of  stock  in  a  corporation  is  a  tax  on  the  specific 
thicg,  and  without  reference  to  the  values  of  the  corporation,  which 
are  not  specifically  exempt  under  the  letter  of  the  Constitution. 
The  value  of  its  shares  of  stock  does  not  depend  upon  the  corpora- 
tion's ownership  of  exempt  bonds.  Its  values  could,  with  equal 
propriety,  be  invested  in  anything  else  equally  valuable,  without 
diminishing  the  market  value  of  its  shares  of  stock ;  hence,  they  have 
an  assessable  valuable  per  se,  and  independent  of  the  character  of  the 
values  owned  by  the  corporation.  It  follows  as  a  logical  and  legal 
sequence  that  the  legality  of  the  assessment  of  shares  of  stock  of  a 
corporation  does  not  depend  upon  a  deduction  being  made  of  State 
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and  city  bonds,  held  and  owned  by  the  corporation;  and,  therefore, 
the  statute  does  not  violate  the  contract  clause  of  the  United  States 
Constitution,  nor  impair  the  obligation  of  defendant's  protected 
contracts. 

V. 

Haying  disposed  of  the  constitutional  questions  involved  in  this 
case,  we  must  ^determine  whether  the  Tax  Collector  can,  by  the 
mode  of  procedure  herein  adopted,  reach  the  shares  of  stock  of  the 
defendant  corporation,  and  subject  them  to  the  payment  of  the 
taxes  assessed  against  them,  or  in  default  thereof,  coerce  their  pay 
ment  by  the  corporation. 

The  judge  below  held,  as  we  have  done,  on  the  constitutional 
questions  involved,  but  decided  that  it  was  impossible  to  make  the 
rule  absolute,  *'  for  the  reason  that  the  defendant  company  has  not 
that  possession  or  control  of  the  property  w^hich  the  mover  asks  to 
have  *  delivered,' which  should  be  necessary,  in  order  to  enable  it 
to  comply  with  such  a  judgment. 

"  It  will  be  observed,"  says  the  judge,  "that  the  property  assessed 
is  the  right  of  the  share  holders  to  participate  in  the  property  earned 
by  the  defendant  corporation ;  and  to  divide  among  themselves  the 
residue  of  the  property  left  after  the  liquidation  of  the  corporation, 
and  the  payment  of  its  debts. 

**  The  evidences  of  this  right,"  says  he,  **  consisting  of  the  stock 
certificates,  are  shown  to  be  in  the  hands  of  the  stock  holders. 

"What,  then,  has  the  defendant  company  in  its  possession  or 
under  its  control,  answering  the  description  contained  in  the  rule, 
which  it  could  deliver  to  the  plaintiff  to  be  sold  ?  " 

This  view  is  maintained  in  the  brief  of  defendant's  counsel,  on 
the  ground  that  "in  so  far  as  the  possession  of  the  stock  is  con- 
cerned, as  well  might  it  be  said  (that)  the  maker  of  a  note  is  in  pos- 
session of  the  debt  evidenced  by  the  note,  merely  because  he  owes 
it,  as  to  say  that  the  (corporation)  is  in  possession  of  the  shares  of 
the  stock,  merely  because  it  occupies  a  certain  trust  and  quasi 
debtor  relation  to  its  share  holder.  Stock  in  a  corporation,  like  all 
incorporeal  rights,  is  supposed  to  follow  the  person  of  the  owner, 
although  we  do  not  dispute  the  proposition  that  the  stock  may  be 
given  a  situs,  for  the  purpose  of  taxation,  if  the  State  deems  it 
proper  to  do  so ;  but  the  nature  of  the  property  is  such  that  it  can 
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not  possibly  be  viewed  as  being  in  the  possession  of  the  corporation 
wherever  it  may  be  located."     Brief,  p.  9,  et  aeq. 

Of  course  it  can  not  be  correctly  said  that  the  Tnaker  of  a  promis- 
sory note  is  in  possession  of  the  debt  evidenced  by  it,  but  it  is  anon- 
sequiter  that  the  corporation  is  nof  the  possessor  of  '^  the  right  of  the 
share  holders  "  which  is  evidenced  by  the  certificates  issued  to  them. 
For  a  promissory  note  is  payable  to  bearer  or  order,  and  passes  from 
hand  to  hand,  by  indorsement  or  manual  delivery,  at  the  option  of 
the  holdei.  It  is  controlled j  in  its  operations  in  market  overt,  by 
the  principles  of  the  law  merchant.  But  shares  of  stock  possess  in- 
herently only  a  restricted  negotiability,  and  transfers  of  them  can  be 
effected  only  by  assignment  of  them,  as  of  other  credits,  or  incor- 
poreal rights.     R.  0.  C,  2642,  et  seq. 

To  effectuate  such  a  transfer,  notice  to  the  corporation  is  of  the 
essence  of  it ;  and  the  only  evidence  of  it  is  the  appropriate  entry 
thereof  on  the  stock  books  of  the  corporation,  which  are  kept  for 
that  purpose. 

The  law  requires  that  every  corporation  in  its  charter  shall  fix  the 
place  of  its  domicil.  R.  S.,  Sees.  685,  740.  That  the  property  of  a 
corporation  ^^shall  be  assessed  in  the  parish  where  the  principal 
office  or  place  for  transacting  the  financial  concerns  of  the  company 
shall  be,"  etc.     R.  S.,  Sec.  734. 

Thus,  the  situs  of  a  corporation  is  fixed  at  the  place  where  its 
financial  transactions  are  conducted,  and,  necessarily,  the  stock 
holder  quoad  his  shares  of  stock  can  have  no  other.  But  the  con- 
verse of  that 'doctrine  is  true  of  a  promissory  note,  for  we  have  de- 
cided that  ordinary  ''debts  have  their  sittis  at  the  domicil  of  the 
creditor,  Meyer  vs.  Pleasant,  41  An.  645;  Barber  Asphalt  Paving 
Co.  vs.  City,  41  An.  1016. 

The  Legislature  was  evidently  mindful  of  these  provisions  of  law, 
and  intended  to  conform  the  revenue  law  of  1888  to  them,  for  the 
act  says  ''that  no  assessment  shall  be  hereafter  made  under  that 
name  as  the  capital  stock  of  any  national  bank,  etc.,  *  *  *  but 
the  actual  shares  shall  be  assessed  to  the  share  holders  who  appear  as 
such  upon  the  books,  regardless  of  any  transfer  not  registered  or  entered 
upon  the  books;  and  it  shall  be  the  duty  of  the  president,  or  other 
officer,  to  furnish  to  the  Assessor  a  complete  list  of  those  who  are 
borne  upon  the  books  as  share  holders ;  and  all  taxes  so  assessed  shall 
be  paid  by  the  bank,  etc.,     ♦     •     *     which  shall  be  entitled  to  collect 


1184  SUPREME  COURT  OF  LOUISIANA. 

Tax  Collector  vs.  Insurance  Co. 

the  amounts  from  the  share  holders  or  their  transferees.  •  •  • 
Such  assessment  shall  be  made  where  the  bank  is  located,  and  not  else- 
where, whether  the  share  holders  reside  there  or  not,^^  etc.  Sec.  27  of 
Act  85  of  1888.     (Italics  are  ours.) 

From  the  text  of  the  statute  it  is  perfectly  manifest  that,  first,  it 
is  ''the  actual  shares  which  shall  be  assessed  to  the  share  holders; 
second,  that  the  shares  which  are  to  be  assessed  are  those  of  the  . 
stock  holders  who  appear  as  such  upon  the  books"  of  the  corpora- 
tion, * 'regardless  of  any  transfer  not  registered  upon  the  books"  of 
the  corporation ;  and,  third,  that  the  assessment  of  the  shares  is  to 
be  made  upon  "the  list  of  those  who  are  borne  upon  the  books  as 
share  holders,'' and  which  is  furnished  by  the  president,  or  oth» 
officer  of  the  corporation,  who  is  charged  with  the  performance  of 
that  duty. 

In  this  manner  the  assessment  against  the  defendant's  share  hold- 
ers was  made,  and  the  manner  of  making  the  assessment  is  not  com- 
plained of.  In  this  respect  it  is  unquestioned.  The  question 
therefore  to  be  answered  is:  If  the  corporation  has  sufficient  posses- 
sion of  the  shares,  notwithstanding  the  certificates  evidencing  the 
ownership  of  the  respective  share  holders  was  not  in  its  keeping  or 
actual  custody,  to  enable  the  Assessor  to  make  a  valid  assessment  of 
them  at  the  situs  of  the  corporation,  is  not  that  possession  sufficient 
to  enable  the  Tax  Collector  to  effect  a  valid  seizure  of  them  in  the 
same  manner? 

We  think  the  legislative  enactment  has  answered  this  question  in 
the  affirmative,  and  that  it  was  competent  for  it  to  do  so.  For  if, 
after  the  assessment  had  been  thus  made,  no  transfer  of  the  shares 
of  stock  can  affect  it  prejudicially,  how  could  such  transfer  affect  a 
sale  of  it?     Manifestly  it  could  not. 

It  is  a  well  recognized  canon  of  ccnstruction  that  credits,  incorpo- 
real rights  and  things  which  are  not  susceptible  of  corporeal  tradi- 
tion, may  be  seized  in  the  hands  of  the  custodians  thereof,  if  the 
instrument  evidencing  the  debt  or  right  be  not  negotiable. 

This  principle  was  applied  in  an  early  case,  Harris  vs.  Bank  of 
Mobile,  5  An.  638,  to  the  precise  question  in  hand,  the  court  main- 
taining a  seizure  under  ^.  fa.  of  certain  shares  of  stock  of  the  defend- 
ant corporations.     The  court  said : 

"The  shares  in  the  corporations  were  the  property  to  be  seized, 
being  an  undivided  interest  in  their  funds  and  assets.     The  officers 
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of  the  corporations  were  the  keepers  and  possessors  of  this  undivided 
property  for  each  and  all  the  stock  holders.  The  certificates  of  stock 
were  the  evidence  of  the  ownership  of  that  property  in  the  hands  of 
the  holders,  as  the  subscription  and  transfer  books  were  the  evidence 
of  the  ownership  in  the  possession  of  the  corporations;  and  the 
shares  of  the  defendant,  E,  B,  Harris,  incorporeal  rights  in  the  funds 
and  assets  of  the  corporations,  in  the  possession  of  their  officers.  0. 
C.  466. 

"The  647th  Article  of  the  Code  of  Practice  authorized  the  seizure 
of  these  rights.  They  might  have  been  seized  by  taking  possession 
of  the  certificates,  as  we  infer  from  Article  2467  of  the  (Civil)  Code, 
which  declares  that  the  tradition  of  incorporeal  rights  takes  place  by 
the  delivery  of  the  titles.  But  they  might  also  be  seized  in  the  same 
manner  as  the  share  in  a  private  partnership  under  Article  2794  of 
the  Code,  by  seizing  the  interest  of  the  partner  in  the  assets,  and 
notifying  the  firm. 

**We  think,  therefore,  that  it  was  a  valid  seizure  of  the  plaintiff's 
stock,  for  the  sheriff  to  declare  to  the  cashier  or  keeper  of  the  funds 
and  £lssets  of  the  corporation,  that,  by  virtue  of  the  execution  in  his 
hands,  he  seized  the  undivided  interest  of  the  defendant  in  the  funds 
and  assets  of  the  corporations;  or,  what  was  the  same  thing,  his 
shares  of  stock.  This  the  sheriff  did,  and  left  a  copy  of  the  notice  in 
the  hands  of  the  cashier  of  the  bank,  and  secretary  of  the  insurance 
company,  and  requested  them  to  enter  the  seizure  on  the  transfer 
book  of  the  company. 

**The  counsel  of  the  plaintiff,"  so  the  court  says,  "contends  that 
»  this  was  not  a  valid  seizure  of  the  stocks,  because  the  sheriff  did  not 
take  into  his  possession  the  certificates  of  the  stocks  then  pledged 
to  the  Louisiana  State  Bank  for  a  loan,  and  in  possession  of  that  cor- 
poration." In  reply  the  court  said,  after  reviewing  the  various  au- 
thorities cited  by  plaintiff's  counsel:  "The  inability  to  seize  the 
corporeal  evidence  of  the  right  does  not  prevent  the  creditor  from 
seizing  the  right  itself  by  notifying  the  keeper  of  the  subject  matter 
of  the  right. 

"  If  the  evidence  of  the  right  be  negotiable,  and  is  acquired  with- 
out notice  by  an  endorsee,  even  after  seizure  of  the  right,  the  seiz- 
ure is  ineffectual  as  to  him;  a  principle  adopted  in  favor  of  com- 
merce. But  if  the  evidence  of  the  right  be  nan -negotiable,  the  seiz- 
ure of  the  debt  or  right  of  which  it  is  the  evidence,  by  notification  to 
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the  debtor  or  keeper  of  the  subject  of  this  right,  is  valid  against  the 
sabseqtieiit  assignee  of  the  debt  or  right. 

*'  The  certificates  of  the  stocks  in  controvers>*  were  not  negotiable, 
and  coold  not  be  sold  to  the  prejudice  of  the  previoos  seizure  of  the 
stocks  themselves.  We  conclude  therefore  that  the  seizure  by  the 
sheriff     •     •     •     was  a  valid  seizure." 

We  have  examined  C.  P.  647  and  R.  C.  C.  474,  2794,  2481  and 
2823,  as  well  as  the  decisions  referred  to  in  the  opinion  of  the  court, 
and  consider  that  the  court  placed  a  correct  interpretation  upon 
them.  Vide  Cncullu  vs.  Insurance  Company,  2  R.  571,  and  Brode 
vs.  Insurance  Company,  8  R.  244,  as  corroborative  of  the  opinion 
quoted  from. 

It  seems  clear  to  our  minds  that  '^the  right''  of  a  stock  holder  may 
be  thus  seized  by  the  Tax  Collector;  that  the  plaintiff's  method  of 
procedure  id  a  legal  and  proper  one ;  and  that  it  is  the  obligation  and 
duty  of  the  defendant  corporation  to  pay  the  taxes  assessed  against 
its  share  holders,  or  to  submit  to  the  Tax  Collector  the  necessary 
list  of  stock  holders,  to  enable  him  to  make  a  seizure  and  sale  of 
their  shares  of  stock. 

The  judgment  is  erroneous,  and  must  be  reversed.  It  is  therefore 
ordered  and  decreed  that  the  judgment  appealed  from  be  reversed; 
and  it  is  further  ordered  that  plaintiff's  rule  be  made  absolute,  at  the 
cost  of  defendant  in  both  courts. 


4VU»*^  No.  10,682. 

•■^^^gii  The  State  of  LouieiANA  vs.  George  Miller. 

i\\8  ^^  '^  i^     ^v  female  niidrr  12  years  of  age  Is  incapable  of  yielding  consent  to  sexual 
intercourse. 

2.  While  It  i»  true  tliat  it  ie  for  the  court  to  be  satisfied  of  the  competency  and 
adnil88lbltlty  of  evidence,  and  not  for  the  Jury,  it  is  equally  the  right  of  an 
aecuHed  party  to  see  to  It  that  no  Incompetent  or  inadmissible  testimony  Is 
adduced  against  him. 

3.  The  admissibility  in  evidence  of  a  confession  of  tae  accused  must  necessarily 
be  tried  and  determined  by  the  Judge  before  it  can  be  given  to  the  jury  o*  evi- 
dence ;  and  in  such  a  trial  the  accused  has  the  right  to  participate,  and,  through 
counsel,  cross-examine  the  State  witnesses  by  whom  the  confession  is  sought 
to  be  proved. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Vernon. 
Read,  J. 


r 


NEW  ORLEANS,  DECEMBER,  1890.  1187 

Stato  V8.  Miller. 

Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Foumet  &  Pujo  and  W.  G.  McDonald  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.     The  defendant  prosecutes  this  appeal  from  a  verdict 

and  sentence  to  lifetime  imprisonment  under  an  indictment  for  rape, 

and  he  relies  on  three  bills  of  exception  reserved  to  the  rulings  of 

the  trial  judge  during  the  progress  of  the  trial,  and  one  taken  to  his 

charge  to  the  jury. 

I. 

The  three  bills  which  were  reserved  during  the  progress  of  the 
trial  appertain  to  the  judge's  refusal  to  permit  defendant's  counsel 
to  cross-examine  three  witnesses  of  the  State  preliminary  to  their 
giving  in  evidence  certain  alleged  confessions  of  the  defendant,  the 
object  of  defendant's  counsel,  as  stated  in  his  bills  of  exception, 
being  to  ascertain  whether  or  not  the  alleged  confessions  were  freely 
and  voluntarily  made,  as  a  condition  precedent  to  their  introduction 
as  evidence. 

The  judge  assigns  as  his  reasons  for  refusing  to  permit  defendant's 
counsel  to  cross-examine  State  witnesses  that  ''the  court,  and  not 
the  jury,  nor  the  opposite  party,  is  to  be  satisfied  as  to  the  compe- 
tency of  witnesses  to  testify,  or  the  admissibility  .of  such  evidence. 
That  the  right  of  the  opposite  party  to  affect  the  weight  of  the  evi- 
dence on  the  examination  is  not  abridged  in  the  least.  The  witness 
having  testified  that  she  heard  the  entire  statement  of  the  accused 
and  remembered  the  substance  of  all  of  it,  and  that  it  was  made  by 
him  voluntarily,  without  restraint  or  influence  of  any  kind ;  and  she 
stated  the  circumstances  under  which  it  was  made." 

While  it  is  no  doubt  true  that  it  is  for  the  court  to  be  satisfied  of 
the  competency  and  admissibility  of  evidence,  and  not  that  of  the 
jury,  it  is  equally  the  right  of  an  accused  party  to  see  that  no  incom- 
petent or  inadmissible  testimony  be  adduced  against  him ;  and  the 
fact  that  the  trial  judge  feels  satisfied  of  the  competency  or  admissi- 
bility of  certain  proffered  testimony  can  not  exclude  the  right  of  the 
accused  to  question  it. 

The  competency  and  admissibility  of  testimony  must  necessarily 
be  tried  and  determined  before  same  is  permitted  to  go  to  the  jury 
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as  evidence.  Recognizing  this  role  of  law,  the  judge  entertained 
the  investigation  of  the  question  of  the  admissibility  of  the  defend- 
ant's alleged  confession,  and  allowed  qu'estions  to  be  put  to  the 
State's  witnesses  tending  to  elicit  the  statements  quoted;  but  when 
defendant's  counsel  demanded  the  right  to  cross-examine  these  wit- 
nesses in  the  premises,  his  demand  was  refused  for  the  reasona 
assigned. 

This  was  error  of  the  judge. 

Thus  holding  was  virtually  to  decide  that  the  determination  of  the 
admissibility  of  evidence  is  an  ex  parte  proceeding,  in  which  the  ac- 
cused has  no  concern  whatever. 

To  say  that  on  the  trial  the  defendant  will  have  the  right  to  offer 
other  testimony  for  the  purpose  of  disparaging  the  evidence  adduced 
by  witnesses  for  the  State,  in  reference  to  the  confession,  is  no  answer 
to  the  objection  that  is  pressed  here.  He  had  an  undoubted  right 
to  participate  in  the  trial  of  the  preliminary  issue — the  admissibility 
of  the  alleged  confessions  vel  non — before  the  evidence  was  per- 
mitted to  go  to  the  jury. 

That  right  was  distinctly  recognized  by  us  in  State  vs.  Platte,  34 
An.  1061.     The  question  is  formulated  by  the  court  thus: 

**The  first  matter  presented  to  our  consideration  is  the  ruling  of 
the  judge  a  qiio,  refusing  to  hear  evidence  offered  by  the  accused  on 
the  trial  of  the  cause  relating  to  the  character  of  the  alleged  con- 
fession of  the  accused,"  etc. ;  and  of  this  ruling  the  court  said: 

'*  It  is  elementary  that  the  confession  of  an  accused  person  is  not 
admissible  against  him,  unless  it  is  a  free  and  voluntary  confession, 
and  its  character  as  such  must  be  first  shown  as  a  prerequisite  to  its 
admission.  When  the  State  offers  to  make  such  proof,  the  issue  as 
to  the  character  of  the  confession  is  properly  raised,  and  both  side* 
have  a  right  to  be  heard  on  this  issue. 

*'  The  inquiry  on  a  question  of  such  vital  importance  to  an  accused 
should  be  free  and  full,  and  it  is  not  to  be  closed  at  the  ver}'  instant 
that  the  State  manages  to  eke  out  from  the  prosecuting  witness  that 
she,  the  witness,  had  made  no  threats  or  promises,  and  all  oppor- 
tunity denied  to  the  other  party  to  be  heard.  And  the  judge  had  no 
right  to  conclude,  as  he  says  in  the  bill  he  did  do,  that  the  testimony 
offered  by  the  accused  could  not  be  sufficient  to  overthrow  the  facts 
shown  by  the  (State)  witness." 

The  trial  judge  in  the  instant  case  has  fallen  into  a  similar  error. 


V.rJ 
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The  accused  had  an  undeniable  right,  by  his  counsel,  to  cross- 
interrogate  the  witnesses  of  the  State  in  reference  to  the  time,  place 
and  circumstances  of  the  alleged  confessions,  and  to  ascertain  for  ;  ^\ 

himself  whether  same  were  voluntarily  made.     He  can  not  be  re-  ,' 

stricted  to  the  sole  right  of  cUtacking  the  confessions,  once  they  are  ^ ;  * 

introduced  in  evidence,  by  other  and  countervailing  proof. 

This  right  was  recognized  and  pursued  in  State  vs.  CoUens,  37  An.  -i 

607.  .■  ^- 

To  the-same  effect  is  State  vs.  Peters,  14  An.  521.     1  Greenleaf  on  ; 

Evidence,  Sec.  219. 

On  this  ground  we  think  the  case  should  be  remanded  for  a  new 
trial.  '  ?^ 

Tlie  fourth  bill  of  defendant  Avas  taken  to  the  charge  of  the  judge  \: 

to  the  effect  that  **  a  girl  under  twelve  years  of  age  is  incapable,  -jj 

under  the  law,  of  yielding  consent  to  sexual  connection. '^  .      •  ■• 

Having  decided  to  remand  the  case,  this  question  does  not  neces- 
sarily  arise  now,  but  we  think  tt  preferable  that  it  should  be  deter-  ■?•) 
mined,  in  order  that  the  new  trial  may  be  facilitated.  ,';; 

The  only  case  to  which  we  have  been  referred  as  bearing  on  the 
question  is  that  of  State  vs.  Tilman,  30  An.   1240,  in  which  our  pre- 
decessors held  that  *'  carnal  intercourse  with  a  female  under  twelve  \{ 
years  of  age  amounts  to  the  crime  of  rape."      The  court  announced 
that  no  statute  of  this  State  has  declared  that  a  female  under  twelve 
years  of  age  is  incapable  of  giving  consent  to  sexual  intercourse ; 
but,  upon  the  principles  of   the  common  law,  and  analogous  pro-                  .  \} 
visions  of  our  own,  it  thought  a  girl  under  twelve  years  of  age  was                 ,     ' 
incapable  of  yielding  such  consent.                                                                               ,/ 

That  opinion  appears  to  be  well  reasoned,  and  the  authorities  cited  . ' 

pertinent,  and  we  are  not  disposed  to  dissent  from  the  views  therein 
expressed.  We  therefore  approve  of  the  ruling  of  the  trial  judge 
in  this  respect. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  judgment 
appealed  from  be  annulled  and  set  aside,  and  that  the  cause  be  re- 
manded to  court  a  qua,  to  be  therein  proceeded  with  according  to 
law  and  the  views  herein  expressed. 
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'  «  ^  No.  10,679. 

, j8  293j     The  State  ex  rel.  Jules  and   Donatien  Broussard  vs.  L.  A. 

|ii7  awl  LeBlanc,  Justice  op  the  Peace. 

The  Supreme  Court,  iu  the  exercise  of  its  supervisory  Jurisdiction,  can  not  enter- 
tain a  complaint  against  an  inferior  tribunal,  which  had  unquestioned  Jaris- 
diction  rtUione  materioi  of  the  cause,  when  It  appears  that  the  proceedings  ver« 
regular,  in  accordance  with  law  and  practice. 

A  PPLICATION  for  Certi<yrari  and  Prohibition. 


L.  L.  Bourges  for  the  Relator. 
The  Respondent  in  person. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  application  for  a  writ  of  certiorari  and 
prohibition. 

The  relators  were  sued  before  the  respondent  justice  of  the  peace 
under  the  provisions  of  Act  No.  112  of  1880,  for  failure  to  perform 
road  duty. 

An  exception  was  filed 'to  the  jurisdiction  of  the  ma^trat^'s  court, 
which  was  overruled.  The  defendants  pleaded  to  the  merits,  and 
there  was  judgment  against  them  for  |6. 

This  case  was  before  us  on  appeal  at  the  Opelousas  term  of  this 
court.  The  appeal  was  dismissed,  as  there  was  no  fine,  forfeiture  or 
penalty,  the  constitutionality  of  which  was  involved,  imposed  by  a 
municipal  corporation. 

In  the  present  proceeding  the  supervisory  jurisdiction  of  this  court 
over  inferior  tribunals  is  invoked  to  arrest  the  issuing  of  an  execution 
on  the  judgment,  on  the  ground  that  the  proceedings  of  said  justice 
of  the  peace  were  null  and  void  and  irregular,  being  in  violation  of 
Article  536,  C.  P. ;  and  that  said  justice  exceeded  his  jurisdiction, 
and  that  the  Act  No.  112  of  1880  is  unconstitutional,  as  it  violates 
Article  126  of  the  Constitution  of  1879. 

The  act  complained  of  conferred  jurisdiction  on  the  justice  of  the 
peace  to  entertain  the  suit  in  which  judgment  was  rendered  against 
relators.  It  is  not  alleged  that  the  justice  exceeded  the  jurisdiction 
conferred  upon  him  by  said  act.     The  justice  acted  within  the  juris- 
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diction  conferred  by  Act  No.  112  of  1880.  There  was  no  irregularity 
in  the  proceedings,  of  such  fatal  character  as  to  invite  the  supervisory 
jorisdiction  of  this  court. 

Thifl  court,  in  the  exercise  of  its  supervisory  jurisdiction,  will  not, 
when  the  inferior  court  had  jurisdiction  of  the  suit,  and  the  proceed- 
ings were  regular,  go  behind  them  and  review  the  judgpnent  ren- 
dere  i  by  the  inferior  tribunal. 

We  are  without  authority  therefore  to  determine  the  constitutional 
question  raised  by  relators. 

It  is  therefore  ordered  that  the  rule  granted  herein  be  discharged, 
and  the  relief  prayed  for  be  denied.  State  ex  rel.  Wood  &  Bro.  vs. 
Judge,  38  An.  921;  38  An.  377;  State  ex  rel.  Patton  vs.  Houston, 
Judge,  40  An.  393;  State  ex  rel.  Boncree  vs.  Judge,  42  An.  — ,  re- 
cently decided. 


No.  10,669. 

The  State  ex  rel.  Alcide  Boucree  vs.  Fred.  D.  King,  Judge 
OF  CiVEL  District  Court  for  the  Parish  op  Orleans. 

Wherr  (ill!  cluim  of  a  minor  has  been  liquidated  by  a  judgment,  and  a  rule  is  taken 
iijyralnBt  the  tutor  to  compel  him  to  pay  over  said  amount  to  said  minor  who 
has  littflErted  his  majority,  the  District  Judge,  having  jurisdiction  of  the  whole 
iuiittcr>  idi^ompeteut  to  entertain  said  rule.  The  proceedings  under  said  rule 
bt'itiif  rejifuliir,  a  writ  of  certiorari  will  not  issue,  directed  to  the  District  Judge, 
aToidln;^  the  i)roceedings  under  the  rule. 

Where  the  prottedings  complained  of  have  been  prosecuted  to  judgment,  and  an 
appciil  from  the  same  perfected  to  the  Court  of  Appeals,  the  District  Court 
hnTi|ig  lost  jurisdiction,  a  writ  of  certiorari  can  not  issue  to  him,  as  the  matter 
li  DO  lojiKi-r  within  the  jurisdiction  of  the  District  Judge. 


A  PPLICATION  for  Certi<yraH. 


/,  8.  tt  J.  T.  Whitaker  for  the  Relator. 
The  Respondent  in  person. 


The  opinion  of  the  court  was  delivered  by 

McEnehYt  J.     This  is  an  application  for  a  writ  of  certiorari  to  in- 
quire into  the  validity  of  certain  proceedings  by  rule  before  the 
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judge  of  Division  B,  Civil  District  Court,  parish  of  Orleans,  in  the 
matter  of  the  succession  of  John  and  Lydia  Henry. 

The  testamentary  executor  filed  a  final  account,  and  there  was 
judgment  allowing  the  minor  children  $1000  on  demand  of  tutor. 
There  were  two  minor  children,  Emile  and  Lucy.  Manuel  Martinez 
was  appointed  their  dative  tutor. 

On  the  3d  January,  1890,  Lucy  Henry,  having  attained  her  major- 
ity, took  a  rule  on  the  executor  and  tutor  to  show  cause  why  they 
should  not  pay  her  the  sum  of  |500. 

To  this  rule  exceptions  were  filed  by  the  executor  and  tutor,  that 
the  plaintiff  could  not  proceed  by  rule  in  the  premises,  there 
being  no  liquidated  claim  in  favor  of  Lucy  Henry,  and  no  account 
rendered  or  sought  from  said  tutor. 

These  exceptions  were  overruled  and  the  rule  made  absolute. 

The  defendants  in  rule  applied  for  a  new  trial,  which  was  refused, 
whereupon  an  order  of  appeal  to  the  Court  of  Appeals  was  asked 
for  and  granted.     The  appeal  is  pending  and  undetermined. 

It  appears  from  the  record  that  the  claim  of  Lucy  Henry  had  been 
previously  liquidated  by  a  judgment,  and  the  proceedings  complained 
of  were  only  in  aid  of  the  execution  of  this  judgment. 

The  court  had  jurisdiction  over  the  main  action,  and  was  compe- 
tent to  entertain  against.relators  the  summary  proceeding  in  aid  of 
the  execution  of  the  judgment  in  favor  of  the  minor. 

The  District  Judge  had  jurisdiction  over  the  whole  matter,  and 
was  vested  with  legal  discretion  to  determine  the  merits  of  the  role 
against  relator. 

Our  investigation  is  restricted  to  the  regularity  and  validity  of  the 
proceedings  as  thay  appear  on  the  face  of  the  papers. 

The  proceedings  assailed  were  conducted  apparently  in  proper 
form  before  a  competent  court. 

We  are  not  permitted  to  go  behind  the  proceedings  and  pass  upon 
the  intrinsic  merits  of  the  action  complained  of,  but  are  confined  to 
the  extrinsic  validity  of  the  proceedings,  thus  avoiding  the  usurpation 
of  an  appellate  jurisdiction  not  conferred  by  the  Constitution. 

From  the  answer  of  the  respondent  judge  it  appears  that  the 
relator  had  applied  for  and  perfected  an  appeal  to  the  Court  of 
Appeals  of  the  parish  of  Orleans,  where  he  alleges  said  appeal  is 
pending  and  undetermined. 

He  has  therefore  no  longer  jurisdiction  of  the  case,  and  even  were 
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it  permissible  under  the  statement  of  facts  presented  to  issue  the  writ 
prayed  for,  it  coTild  have  no  effect  to  correct  the  errors  complained 
•of,  as  the  matter  is  not  now  within  the  jurisdiction  of  said  Civil 
District  Court. 

It  is  therefore  ordered  that  the  rule  granted  herein  be  discharged 
and  the  relief  prayed  for  by  relator  be  denied. 


On  Application  for  a  Rehearing. 

Breaux,  J.  The  irregularity  complained  of  can  not  be  noticed  by 
this  court. 

An  appeal  is  pending  before  the  Court  of  Appeals,  upon  which 
-devolves  the  decision  of  the  issues. 

We  did  not,  as  alleged  by  the  relator  in  his  application  for  a  re- 
hearing, state  that  a  suspensive  appeal  had  been  taken  from  the 
judgment  on  the  rule. 

We  said  that  an  appeal  had  been  granted  and  perfected,  and  the 
District  Court  having  ceased  to  have  jurisdiction  of  the  matter,  and 
the  Court  of  Appeals  having  acquired  jurisdiction  over  it,  the  relator 
could  not  seek  relief  here. 

It  devolves  upon  the  Court  of  Appeals  to  determine  on  the  appeal 
whether  the  rule  was  or  was  not  a  proper  proceeding,  and  we  there- 
fore declined  to  assume  jurisdiction,  and  have  left  the  relators  to 
prosecute  what  remedy  they  may  have  before  the  court  of  their  se- 
lection, and  which  has  jurisdiction. 

The  want  of  citation,  refusal  of  a  hearing  and  other  similar  denials 
of  justice,  that  the  court  did  not  have  jurisdiction,  or  that  the  irregu- 
larity is  absolutely  fatal  on  the  face  of  the  papers,  are  necessary  to 
enable  a  relator  to  invoke  the  exercise  of  the  supervisory  jurisdic- 
tion of  this  court.     40  An.  393. 

The  Court  of  Appeals  being  vested  with  jurisdiction,  the  petition 
for  a  certiorari  does  not  set  forth  any  of  the  causes,  under  the  cir- 
<:umstances  which  make  it  legal  to  grant  the  writ  applied  for. 

Rehearing  refused. 
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State  V8.  MeManuH. 

r^lJ!!^!  No.   10,683. 

l9"m4  '^^®  State  op  Louisiana  vs.  L.  P.  McManus. 

50    092 

4S~Tiail  rnder  Act  29  of  1S86  conviction  of  infamous  crime  i»  no  longer  a  disriualifieation  of 

111    ISsI  u  witness  in  criminal  cases.    State  vs.  Mack,  41  An.  1079. 

124  *209  A  PPEAL  from  the  Fourteenth  District  Court,  Parish  of  Vernon. 


A 


Ready  J, 


Walter  H,  Rogera^  Attorney  General,  for  the  State,  Appellee. 


Foumet  &  Pujo  and  Hampton  Carver  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  tried,  convicted  and  sentenced 
to  hard  labor  for  perjury.  He  has  appealed  from  the  verdict  and 
sentence. 

There  are  many  bills  of  exceptions  in  the  record,  one  of  which 
only  deserves  attention. 

The  defendant  offered  himself  as  a  witness  in  his  own  behalf.  Hia 
testimony  was  rejected  on  the  ground  that  he  had  been  convict«d 
for  an  infamous  crime  and  sentenced  to  hard  labor. 

In  the  case  of  the  State  vs.  Mack,  41  An.  1080,  we  said: 

**  The  objection  to  the  competency  of  a  witness  on  the  ground  that 
he  had  been  convicted  and  sentenced  for  grand  larceny  has  no  force 
since  Act  29  of  1886,  which  provides  that  *the  competent  witness  in 
all  criminal  matters  shall  be  a  person  of  proper  understanding,'  with 
certain  exceptions  not  germane  to  this  point.  This  is  the  first  statute 
passed  on  this  subject  in  this  State.  Prior  thereto  the  case  was  gov- 
erned by  the  rules  of  the  English  common  law  as  existing  in  1805^ 
which  excluded  convicted  and  sentenced  felons.  *  ♦  ♦  But 
since  the  matter  has  been  regulated  by  statute,  no  disqualification 
can  be  recognized  outside  thereof." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence 
and  judgement  appealed  from  be  annulled,  avoided  and  reversed, 
and  the  case  be  remanded,  to  be  proceeded  with  according  to  law 
and  the  views  herein  expressed. 
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Raresbide  vs.  (>iniiinK  Co. 

No.  10,689. 
C.  W,  G.  Rareshide  vs.  Enterprise  Ginning  Company, 

When  the  judge  Issues  an  order  as  prayed  for  in  an  Intervention  and  third  oppo- 
sition, he  can  not  f.r/;<irf<?  set  aside  the  (Jider  first  granted.  The  intervention 
and  opposition  should  only  he  dii^niissed  upon  a  proper  exception  urged 
against  it. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     Riyhtor,  J. 

Omer  Villeri  for  Plaintiff  and  Appellee. 


W.  S.  Benedict  and  H.  C.  Cage  for  Intervenor  and  Third  Oppo- 
nent and  Appellant : 


•    The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  in  the  above  suit  obtained  an  order  of 
seizure  and  sale  against  the  property  of  the  defendant  company. 

Charles  Hernandez  filed  an  intervention  by  way  of  third  opposi- 
tion in  said  suit,  claiming  to  be  paid  in  preference  to  the  seizing 
creditor. 

The  District  Judge  granted  the  order  prayed  for,  directing  the 
Civil  Sheriff  to  hold  in  hi.  hands  the  proceeds  of  the  sale  of  the 
property  until  the  final  determination  of  the  cause,  and  the  citation  of 
plaintiff  and  defendant. 

The  District  Judge  rescinded  the  order  granted  in  the  following  ex 
parte  order : 

"The  Supreme  Court  of  this  State  having  decided  in  a  final  judg- 
ment in  the  suit  between  the  same  parties,  being  the  case  of  D.  T. 
Weil  vs.  Enterprise  Ginning  and  Manufacturing  Company,  No.  25,135 

of  this  court,  and  No. of  the  Supreme  Court,  that  the  mortgage 

securing  the  within  mentioned  note  of  Hernandez  was  extinct,  and 
that  the  note  of  Rareshide  is  the  first  mortgage,  it  is  ordered  that 
the  foregoing  order,  signed  on  the  4th  of  August,  1880,  be  and  is- 
hereby  rescinded. 

(Signed)  "N.   H.  Rightor,  Judge., 

**JVew  Orleans,  August  6,  i.V.W." 
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IJiV(•^^  v?«.  City. 

The  reason  alleged  for  the  rescinding  of  the  order  by  counsel  is  that 
the  judge  had  the  records  of  his  own  court  to  inform  him  of  the  ex- 
tinction of  Hernandez's  mortgage.  But  the  petition  of  interven- 
tion and  third  opposition  contains  all  the  requirements  for  the  same, 
as  directed  by  Art.  396  C.  P.  The  judge  was,  therefore,  without  au- 
thority to  refuse  the  filing  of  the  petition,  and,  after  it  was  filed  and 
service  made,  he  was  without  authority  to  dismiss  the  same  without 
the  filing  of  some  objection  to  it. 

**  If,  for  any  cause,  it  should  not  be  allowed,  or  the  intervener  has 
no  right  to  be  heard  upon  his  demand,  his  petition,  as  in  other  cases, 
should  be  dismissed  upon  a  proper  exception  urged  against  it  by  the 
party  opposing  it."  Ikerd  vs.  Postlewhaite,  36  An.  236;  Sandel 
vs.  Douglas,  25  An.  564;    15  An.  663;  C.  P.  394. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  and 
reinstated  on  the  docket  of  the  court  below,  and  the  case  to  be  pro- 
cecded  with  according  to  law,  appellee  to  pay  costs  of  appeal." 


No.  10,540. 
RoBKKT  E.  Rivp:rs  vs.  City  of  New^  Orleans. 

TIk'  imlivuhuil  iiRMnlnr>.  of  a  purtiUTshipareilistinot  from  thepartnorship.  »bpre 
ii  partnershij).  "NvliU-h  is  a  i)arlu'nlur  one,  owes  taxes,  ami  the  partnersbip  is 
•^liisiiolved,  each  <jf  the  partners  oweh  one-half  the  tax.  Property  acquired  by 
one  of  the  pa^tner^  of  an  ordinary  partnership  after  the  dissolution  of  the 
l)artnersliip  ean  not  l)e.«<ei/.«'d  and  sold  to  i>ay  the  taxes  owed  and  asso^scd to 
the  i)artner>hip. 

'1  lit'  property  a.Hse>se(l  !?»  the  only  property  that  ean  be  holzed  to  satisfy  the  tax  on 
it,  unless  the  tax  debtor  doe:?  .some  aet  to  brin^  the  i)roperty  within  tbi' excep- 
tion providetl  in  >eetion  :i\,  Aet  x:»  of  1s><k,  or  the  property  is  of  siu-h  a  character 
that  it  ean  not  hv  >ei/ed  direetly. 

A  reei>n\entional  dennunl  made  foi  taxes,  praying  for  a  personal  judgment  again* 
the  tax  debtor  for  the  amount  of  taxes  due,  is  a  suit  lor  taxes  prohibited  by 
Artiele  liio  of  the  L'(»n.stitution. 


A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
-L  1     King,  J. 
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Klvers  vs.  City. 
Gibson  &  Hall  for  Plaintiff  and  Appellant : 

A  firm  eii^n^cd  in  carryinjf  on  a  liotol  is  not  a  ronnnercial  partnership,  or  a  part- 
nership by  which  each  partner  is  l>ound  in  ttofitio  for  the  firm  liabilities.  5  M. 
684,  Sloconib  vs.  Sibley;  C.  C.  282r>. 

City  taxes  assessed  against  a  partnership  for  keeping  ai  hotel,  and  not  assumed 
by  either  partrjcr'at  or  after  its  dissolution,  do  not  render  all  the  property  of 
either  partner  responsible  therefor  after  the  dissolution  of  the  firm,  or  allow 
its  seizure  and  sale  by  the  City  Treasurer  of  New  Orleans  or  Tax  Collector  to 
pay  them. 

A  notice  served  on  a  property  holder  by  the  City  Treasurer  of  New  Orleans  that 
city  taxes  assessed  against  him  on  movable  property  in  a  certain  s(juare  are 
unpaid  and  delinquent,  with  interest,  and  that  after  three  days  he  Mill  seize 
and  take  into  his  possession  or  place  a  keeper  thereon  preparatory  to  adver- 
tising it  for  sale  for  payuicnt  of  said  taxes  and  interest  and  cost,  under  Act  !V» 
of  1888,  foUoM'ed  J>y  notice  three  weeks  later  claiming  seizure  of  a  portion  of 
said  property  in  only  one,  and  that  he  will  procee«l  to  advertise  that  for  sale 
on  the  fourth  day  following  to  pay  said  taxes,  is  not  a  notice  or  <lemand  in  ac 
cordance  with  law  authorizing  such  seizure,  advertisement  and  sale  to  pay 
such  taxes,  and  an  injunction  will  lie  to  restrain  such  proceeilings  for  sah; 
where  no  rule  to  produce  property  therefor  has  been  made.  Act  h:,  of  18KS,  Sec. 
.■>4;  41  An.  4h7  and  441.  V.  *  A.  Meyer  &  Co.  vs.  Parker,  Tax  Collector;  8.  Oteri  vs. 
Parker  (recently  decided). 

A  seizure  of  specific  property  on  which  the  tax  is  due  must  be  made  tr)  affect  a  sale 
for  payment  of  such  taxes.  The  lien  created  by  law  on  i)roperty  assessed  is 
completed  by  the  assessment  and  filing  of  the  Assessor's  rolls  by  the  Recorder 
of  Mortgages  in  his  otfice.  It  does  not  extend  to  property  that  did  not  exist 
until  subse(iuent  years,  or  to  all  proi)erty  subsequently  ac(iuired,  and  Act  8«  of 
1888.  especially  Section  o4,  is  unconstitutional,  violating  Article  4(>  of  the  Consti- 
tution of  this  State,  in  so  far  as  it  attempts  to  authorize  seizure  of  other  prop- 
erty than  that  on  which  the  taxes  were  assessed  and  are  due.    41  An.  442. 

The  lien  and  privilege  and  right  of  pledge  for  taxes  of  1S8<»,  1882,  188;{,  18x1  and  ISS.'i 
are  prescri])ed.    Act  77  of  18si),  and  Act  \Wj  of  1877;  40  An.  IHl,  Sue.  of  Stewart. 

A  claim  against  one  for  taxes  on  jewelry,  machinery  or  property  not  on  the  assess- 
ment roll,  but  on  the  tax  bill,  and  not  owned  by  the  person  named  in  the  tax  bill 
at  the  time,  can  not  be  n?covered. 

The  provision  of  law  in  Section  r»4  of  Act  8.j  of  jssb,  and  previous  years,  is  relative  to 
eoncealing,  parting  with  and  disposing  of  property,  and  not  to  its  being  worn 
out  in  use.    41  An.  442,  Meyer  vs.  Parker.  Tax  Collector. 

Taxes  due  under  an  assessment  on  stock  in  trade,  bar,  horses  and  vehicles  and 
furniture  of  the  flotel  Royal  can  not  be  enforcr'd  by  seizure  and  sale  of  the 
furniture  of  the  St.  Charles  Hotel  when  all  of  the  i^i'operty  assessed  at  the 
Hotel  Royal  is  there  at  the  time,  as  it  ba>  been  continuously  since  the  assess- 
ment. 

The  property  on  which  the  taxes  are  due  is  alone  liable  to  seizure  under  all  of  the 
acts  of  the  Legislature  under  the  Constitution  of  this  State.    Art.  210. 

Where  plaintiff  alleges  that  the  assessments  are  illegal  on  the  groun<l  that  he 
owned  but  a  portion  of  the  property — assessed  after  proof  of  that  fact— he  can 
show  by  evidence  that  the  small  portion  of  the  property  assessed  is  not  worth 
aa  much  as  the  entire  amount  assessed,  the  proceeding  being  one  to  cancel  as- 
sessments that  can  be  filed  after  November  1  of  the  year  in  which  the  assess- 
ment is  made  that  earries  with  it  proportionate  reduction  as  a  conse«iuenee. 
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UivHTS  vs.  City. 

The  reconventlonal  Oomand  made  for  taxes  due,  and  prayini^  for  jad^rment  for 
same  with  lien.  Is  a  suit  for  taxes  prohibited  by  the  Constitution  of  the  State. 
Art.  210;  41  An.  4XK  449,  Meyer  vs*.  Parker,  Tax  Collector,  and  authorities  cited. 


W.  B,  Sonimermllej  AsBistant  City  Attorney,  and  Ckirleton  Hunt, 
City  Attorney,  for  Defendant  and  Appellee : 

1.  Alleged  over-assessments  and  irregularities  in  the  manner  and  mode  of  making 
assessments  nmst  1><*  sought  to  be  corrected  in  the  manner  and  mo<le,  and 
within  the  time  speciflt^d  by  law.    Shattuck  A  Hoffman  vs.  Xew  Orleans,  39  ' 

An.  206;  1  So.  K.  413;  Hay  vs.  Hoard  of  .\s.scssors,  34  An.  .'JTO;  New  Orleans  vs.  St.  I 

l.cmls  A  C.  R.  K.  Co.,H7  An.  43;  Oteri  vs.  Parker,  41  An.  —  ;  Xew  Orleans  vs.  Canal  j 

and  Hanking  Co.,  H2  Au.  im;  State  vs.  Meyer,  41  An.  4.17;  Gaither  vs.  (ircen,40 
.Vn.  3G4;  Red  River  and  Coast  Line  vs.  Parker,  41  An.  — . 

2.    Property  assessed  is  liable  to  be  taken  })ossession  of  by  the  Treasurer  of  the 

city,  and  sold  io  enforce  the  payment  of  taxes  due  thereon.    Cons.,  Art.211;  I 

Sec.  46,  Act  8.")  of  IHW;  Alexandria  vs.  neyman,:«  An.  .K)l ;  Alexandria  vs.  Wil  | 

liams, ;«  An.  :«D:  state  vs.  Meyer,  41  An.  4v{T:  Holden  vs.  Katon.  TPick.  13;  Act  i 

119  of  1882. 

3.  Taxes  due  the  City  of  New  Orleans  are  iuiprescriptible.    Sec.  20.  Act  7  of  l«7o,  p.  ! 
:«♦;  Davidson  vs.  Lindop,  Mi  An.  7r>-*i;  Sue.  Stewart,  41  .\n.  127.                                                  j 

4.  And  the  liens  and  privileges  securing  the  taxes  on  movables  jire  also  iinpre-  I 
seriptible.  and  need  not  be  reconled.    Cons.,  Art.  177;  ^lullan  vs.  Creditor«,iS 

An.  ;^U7;  2  So.  K.  46.  | 

r»,  stock  In  trade,  money,  furniture  in  hotels,  and  other  similar  movable  property 
which  Is  necessarily  undergoing  change  all  the  time,  in  the  nature  of  thebnsi- 
ncss  in  which  it  is  employed,  continues  to  be  the  same  property  assessed  for 
all  intents  and  purposes  of  taxation.  Mullan  vs.  Creditors,  .W  An.  397;  2So.  R. 
46. 

6.  The  clause  in  .Vrticle  211  of  the  Constitution,  providing  that  taxes  on  raovablos 
shall  be  collected  in  the  year  in  which  the  assessments  are  made,  is  directory, 
and  not  mandatory.  City  vs.  "Wood  &  Hro.,  U  An.  735;  Sees.  4;^  and  46,  Act »  of 
l^iiSS:  Mullan  vs.  Creditors,  .=»  An.  397;  2  So.  R.  46. 

7.  Where  it  is  evident  that  the  plaintiff  in  injunction  owes  some  of  the  taxes  in- 
volved, the  injunction  sued  out  by  him  will  be  dissolved.  He  niu«t  first  p«y 
that  which  he  owes  before  he  can  be  heard  in  a  court  <»f  Justice  to  complain  of 
an  alleged  Injustice  about  to  be  done  to  him  by  the  government  in  enforcing 
payment  of  that  which  is  really  due.  State  R.  R.  Tax  Cases,  32  V.  S.  o75.6W-6I5; 
National  Hank  vs.  Kimball,  103  V.  S.  733,  734:  Desty  on  Taxation,  p.630,rf«9..* 
First  National  Hank  of  Itannibal  vs.  Meredith,  44  Mo.  50:^;  High  on  Iniunctions, 
Vol.  1,  pp.  312  31K:  Cooley  on  Tsuxation,  pp.  536-541. 

5.  When  the  Constitution  snys  that  the  Tax  Collector  shall  seize  and  sell  property 
v'ithout  AHit  for  taxes  due  thereon.  It  is  not  attempting  to  define  or  liniitthe  joris- 
diction  of  the  courts  of  justice  of  this  State. 

It.  "  The  objects  in  view  were  the  prohibition  of  the  forfeiture  of  the  property  for 
non-payment  of  taxes,  and  the  substitution  thereof  of  summary  expropriation 
without  .suit,  to  enfortM'  such  payment."    City  vs.  Wood  A  Bro.,  34  An.  iS** 
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10.  When  the  tax  delinquent  enjoins  the  Treasurer  from  seizing  and  selling  the 
property  upon  which  taxes  are  due;  or  when  there  is  any  other  cause  which 
renders  it  impossible  for  the  Collector  to  comply  with  the  law,  then  are  the 
courts  open  to  the  government  for  the  enforcement  of  the  collection  of  taxes. 
Particularly  is  this  the  case  when  the  tax  delinquent  summons  the  city  into 
court.  Constitution  State  of  Louisiana,  Art.  11;  New  Orleans  vs.  Day,  29  An. 
418;  Oakland  vs.  Whipple,  39  Cal.  115;  Sue.  of  Dupuy,  33  An.  260;  Reed  vs.  Cred- 
itors, 39  An.  120;  Askew  vs.  S.  8.  Co.,  13  An.  497;  State  vs.  Meyer,  41  An.  438; 
Sue.  of  Stewart,  41  An.  131 ;  Brent  vs.  City,  41  An.  — . 

11.  It  is  too  late  to  argue  in  the  appellate  court  that  the  city  had  no  right  to  recon- 
vene and  ask  for  a  money  Judgment  for  taxes.  Objection  should  hv.ve  been 
made  at  the  time  that  evidence  was  offered  in  support  of  the  raeonventional 
demand.  Jonau  vs.  Ferrand,  3  Rob.  365;  Kean  vs.  Brandon,  17  An.  37;  Ames  vs. 
People's  Tel.  Co.,  5  An.  184;  Gayarr^  vs.  Tunnard,  9  An.  255. 

12.  When  a  plea  of  prescription  is  the  only  answer  filed  to  a  money  demand,  it 
admits  the  correctness  of  the  claim.    MeCarty  vs.  Bureau,  7  Rob.  469. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  Treasurer  of  the  City  of  New  Orleans  served 
on  R.  E.  Rivers,  for  taxes  alleged  to  be  due  the  City  of  New  Orleans, 
the  following  notice : 

"  New  Orleans,  La.,  January  24,  1889. 

*^To  Mr.  Robert  E,  Rivers:  You  are  hereby  notified  that  city  taxes 
assessed  to  you  on  the  following  movable  property,  viz :  Square  No. 
1224,  Assessment  District  5,  St.  Charles,  Common,  Gravier  and 
Oarondelet  streets : 

Description  of  property. 

Horses  |300,  furniture  134,250 

Horses  |300,  furniture  $35,000 

Furniture 

Machinery 

Horses  |1300,fumiture  $32,500, 

Mdse.  flOOO,  jewelry  |1500 
Horses  $1300,  furniture  $30,000, 

Merchandise  $1000 
Hor8es$1300,fumiture  $60,000, 

Merchandise  $1000 
Horses  $1300,  furniture  $60,000, 

Merchandise  $1000 

Total,  $0,312  34       $294,000 


Copy  of  rolls  for 
the  year  1879. 

Amounting 
to 

Assessed 
value. 

1880 

$110  91 

$34,550 

Bal.      1882 

491  03 

35,300 

1883 

603  00 

30,150 

1884 

16  00 

800 

1885 

922  oe 

36,300 

1886 

662,46 

32,300 

1887 

1,258  46 

62,300 

1888 

1,258  46 

62,300 
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are  unpaid  and  delinquent,  and  that  they  bear  interest  from  the  date 
of  delinquency  at  the  rate  of  10  per  cent,  per  annum  until  paid. 
That  after  the  expiration  of  three  days  from  the  service  of  this  notice 
if  said  taxes,  interest  and  costs  are  not  paid  to  the  City  Treasurer,  1 
will  seize  and  take  into  my  possession  or  place  a  keeper  on  said 
property  preparatory  to  advertising  for  sale,  in  accordance  ^ith 
law,  the  same  or  so  much  thereof  as  may  be  necessary  for  the  pay- 
ment of  taxes,  interest  and  costs  due  as  set  forth  above,  all  in  con- 
formity with  Act  85  of  1888. 

(Signed)  **  J.  N.  Hardy,  City  Treamrer.'' 

Subsequently  the  following  notice  was  served  on  Rivers : 

"New  Orleans,  La.,  February  15,  1889. 
''  R,  E.  Rivers  J  St.  Charles  Hotel: 

"  Dear  Sir — When  my  chief  deputy  in  the  back  tax  departments 
Mr.  Desposito,  called  on  you  in  regard  to  the  seizure  of  the  famiture 
of  the  St.  Charles  Hotel  in  my  name  for  the  city  taxes,  you  and  he 
had  some  conversation  about  further  proceedings  in  the  case. 

'*  I  now  beg  to  inform  you  it  becomes  my  official  duty  to  advertise 
the  property  seized  and  to  sell  the  same  for  city  taxes  due  thereon. 
I  will,  therefore,  proceed  to  advertise  said  property  for  sale  Tuesday 
morning  next,  February  19,  in  accordance  with  law. 
'*  Respectfully, 
(Signed)  **  J.  N.  Hardy,  Orty  TVeaiirer." 

The  plaintiff  in  injunction,  for  various  reasons  alleged  by  him,  en- 
joined the  advertisement  and  sale  of  the  property,  situated  in  the 
St.  Charles  Hotel,  seized  in  pursuance  of  said  notice. 

It  is  admitted  by  the  counsel  for  the  city  that  all  of  the  furniture 
in  the  St.  Charles  Hotel  was  seized  to  enforce  the  collection  of  the 
above  taxes.  No  other  property  was  seized  in  pursuance  of  said 
notice. 

There  was  judgment  for  the  city  for  taxes  assessed  in  1880  and 
1882  against  Rivers  &.  Bartels,  with  interest  at  10  per  cent,  from 
March  31,  1880,  and  for  taxes  of  1883,  with  the  same  interest  from 
August  22,  1883,  and  for  the  taxes  of  1886,  with  like  interest  from 
October  7,  1885,  and  for  taxes  of  1886,  with  like  interest  from  Octo- 
ber 1,  1886,  and  for  taxes  of  1887  and  1888,  with  like  interest  from 
August  5  of  each  year. 
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The  liens  and  privileges  claimed  by  the  city  were  recognized  to 
exist  on  all  the  property  under  seizure  for  the  taxes  assessed  on  the 
property  contained  in  the  notices  served  on  the  tax  debtor. 

There  was  judgment  for  the  plaintiff  perpetuating  the  injunction 
for  the  tax  on  machinery  for  1888  and  1884,  and  the  taxes  on  stock 
in  trade  and  jewelry  for  1885  and  for  tax  on  stock  in  trade  in  1886 
and  1888. 

The  taxes  for  1880  and  1882  are  assessed  against  Rivers  &  Bartels, 
a  particular  partnership  then  engaged  in  the  hotel  business  at  the 
St.  Charles  Hotel  building.     The  partnership  was  dissolved  in  1883. 

The  liens  and  privileges  for  these  years  are  prescribed.  Sue.  of 
Stewart,  41  An.  131. 

The  amount  due  for  taxes  by  this  firm  is  an  ordinary  debt. 

The  partnership  was  a  distinct  personality  from  the  individuals 
composing  it.  Rivers  owed  on  the  dissolution  of  the  partnership 
one-half  of  the  tax  debt. 

The  assessed  property  is  presumed  to  continue  in  the  possession  of 
fhe  person  to  whom  it  is  assessed.  Tt  was  assessed  to  Rivers  & 
Bartels,  and  the  presumption  is  that  it  is  in  the  possession  of  the 
firm,  or  its  liquidator  or  the  person  who  has  assamed  its  liabilities. 
There  is  no  evidence  to  show  that  Rivers  is  the  liquidator  of  said 
partnership,  or  that  he  assumed  its  liabilities,  or  has  in  his  possession 
the  property  assessed  to  Rivers  &  Bartels. 

Property  owned  individually  by  Rivers,  and  acquired  since  the  dis- 
solution of  the  partnership,  can  not  be  seized  to  pay  said  taxes.  No 
personal  judgment  can  be  rendered  against  him.  The  identical  prop- 
erty assessed  must  be  seized,  unless  there  is  some  act  of  the  tax 
debtor  committed,  or  the  situation  of  the  property  is  such  that  it 
can  not  be  reached.     Section  54  of  Act  No.  85  of  1888. 

The  property  assessed  to  Rivers  &  Bartels  is  no  longer  in  exist- 
ence, as  the  furniture  and  carpejbs  have  been  worn  out  by  use  and 
no  longer  possess  any  value. 

The  assessments  of  jewelry,  merchandise  or  stock  in  trade  and 
machinery  was  of  property  that  never  had  an  existence  so  far  as  the 
plaintiff  is  concerned,  and  the  injunction  as  to  these  was  perpetu- 
ated. 

''Horses"  are  assessed  against  Rivers  from  1885  to  1888  at  a 
valuation  of  $1300.  It  is  in  proof  he  owned  no  horses  at  the  period 
of  assessments.  He  owned  one  horse  and  one  market  wagon  for  use 
76 
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of  marketing  for  the  hotel.  This  is  different  property  from  ''  horses" 
valued  at  $1300.  Rivera  made  a  written  application  to  the  Board 
of  Assessors  for  redaction  of  assessments  and  for  cancellation  of 
property  assessed  which  he  did  not  own.  He  visited  the  office  of 
the  board  some  eight  times,  and  was  informed  on  the  last  visit,  by 
the  president  of  the  board,  the  proper  corrections  had  been  made. 
While  not  expressing  the  opinion  that  this  was  a  compliance  with 
the  law  in  the  mode  pointed  oat  for  the  correction  of  assessment, 
yet  we  consider  it  as  a  protest  against  being  assessed  for  property 
of  which  he  was  not  the  owner.  This  was  not  a  misdescription  of 
the  property,  or  a  wrongful  valuation,  bat  an  assessment  of  prop- 
erty that  had  no  existence.  The  authoritieB  referred  to  by  the 
counsel  of  the  city  have  no  application  to  the  facts  in  this  case. 

There  was  no  seizure  of  horses  and  vehicles  belonging  to  and 
assessed  against  the  plaintiff.  The  seizure  of  other  property  not 
assessed  was  mcde  to  collect  the  tax  due  by  Rivers,  without  a  com- 
pliance with  the  provisions  of  Section  64  of  Act  86  of  1888. 

It  is  fatal  to  the  city's  attempt  to  seize  and  sell  the  property  situ-  ■ 
ated  in  the  St.  Charles  Hotel  to  collect  the  taxes  alleged  to  be  doe 
that  said  property  is  seized  for  taxes  due  by  other  property,  situated 
in  a  differect  locality,  and  distinctly  and  separately  assessed.  There 
was  no  seizure  of  the  property  assessed  to  the  plaintiff  except  for 
taxes  due  on  the  specific  property  situated  in  the  St.  Charles  Hotel. 

Art.  210  of  the  Constitution  provides  that  there  shall  be  no  forfeit- 
ure for  taxes,  either  on  movable  or  immovable  property,  for  non- 
payment of  taxes,  but  that  they  shall  be  collected  without  suit,  after 
giving  due  notice  to  the  delinquent. 

The  property  assessed  is  the  only  property  that  can  be  seized,  un- 
less the  debtor  does  something  to  bring  the  property  within  the  ex- 
ception provided  for  in  Section  64  of  Act  85  of  1888,  or  the  property 
ia  of  such  a  character  that  it  can  not  be  seized  directly.  V.  &  A. 
Meyer  &  Co.  vs.  Tax  Collector,  41  An.  441. 

The  taxes  on  all  property  situated  within  the  St.  Charles  Hotel 
have  been  paid  up  to  and  including  1886. 

All  the  property  in  this  hotel  was  seized,  and  a  lien  and  privilege 
recognized  on  it  by  the  judgment  appealed  from  to  satisfy  the  tax 
due  on  the  furniture  and  property  situated  in  the  Hotel  Royal. 
Some  furpiture  had  been  exchanged  between  the  hotels  Royal  and 
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St.  Charles,  but  before  the  assessment  and  after  the  payment  of 
taxes  on  the  St.  Charles  Hotel  property.  There  was  no  seizure  made 
of  any  of  the  Hotel   Royal  property,  although  it  was  separately 


The  St.  Charles  Hotel  furniture  was  seized  to  pay  the  taxes  on 
property  of  every  description  assessed  against  the  plaintiff  Rivers. 
It  was  seized  to  pay  the  taxes  due  on  the  Hotel  Royal  furniture,  and 
for  stock  in  trade  and  bar  of  said  hotel  for  taxes  of  1887  and  1888. 
There  has  been  no  effort  to  cronceal  property  assessed  by  the  plaintiff. 
It  is  net  of  such  a  character  that  it  can  not  be  seized.  The  furniture 
assessed  at  Hotel  Royal  is  there,  and  has  been  in  said  hotel  since  the 
day  of  its  assessment. 

When  the  property  assessed  is  in  existence  and  in  the  possession 
•  of  the  tax  debtor,  and  is  accessible  for  the  purposes  of  seizure,  the 
Tax  Collector  can  not  seize  other  property  of  the  tax  debtor  to  pay 
the  tax  due  by  the  specific  property  assessed. 

In  the  case  of  V.  &  A.  Meyer,  41  An.  441,  which  was  affirmed  in 
Oteri  vs.  Parker.,  Tax  Collector,  not  yet  reported,  this  court  said : 
**  The  revenue  acts  of  1888  and  of  prior  years,  since  the  date  of  the 
Constitution,  fully  recognize  the  constitutional  mandate,  and  make 
it  the  duty  of  the  collectors  to  enforce  the  payment  of  taxes  on 
movable  as  well  as  on  immovable  property  by  seizing  and  selling  the 
*  property  on  which  the  taxes  are  due.'  They  provide  for  its  direct 
seizure  when  it  lies  open  to  such;  and  in  case  it  is  in  the  debtor's 
possession  and  out  of  reach,  they  provide  for  a  demand  on  the  tax 
debtor  to  ^produce  and  deliver  it,  and  in  case  he  refuses,  they  author- 
ize a  summary  proceeding  in  the  courts  to  compel  him  to  do  so.  It 
is  only  when  this  property  *  has  been  concealed,  parted  with  or  dis- 
posed of  by  the  tax  debtor,'  that  the  seizure  of  other  property  is  in 
any  manner  authorized.     Act  86  of  1888,  Sec.  64." 

The  City  of  New  Orleans,  in  her  efforts  to  collect  the  tax,  has  not 
brought  herself  within  the  exception  provided  by  Act  86  of  1888. 
The  seizure  of  the  property  was  not  made  in  conformity  to  law,  and 
is  therefore  illegal. 

After  filing  a  general  denial,  the  city  reconvened  and  prayed  for 
a  personal  judgment  against  the  plaintiff  for  the  amount  of  taxes 
claimed.  The  city  prays  that  the  judgment  in  her  favor  be  amended 
and  the  amount  obtained  on  the  reconventional  demand  be  increased. 
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As  no  suit  can  be  instituted  against  the  tax  debtor  and  a  penonal 
judgment  rendered  against  him,  the  reconyentional  demand  shoiild 
have  been  rejected.     Art.  210,  Constitution. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided,  reversed  and  amended,  and  it  is  now 
ordered  and  decreed  that  there  be  judgment  in  favor  of  the  plaintiff 
perpetuating  the  injunction  herein,  except  as  to  the  furniture  in  the 
St.  Charles  Hotel  for  the  taxes,  without  interest  and  penalties, 
assessed  against  the  same  for  the  years  1887  and  1888,  reserving  to 
defendant  the  right  to  recover  any  taxes,  if  any  are  due,  on  other 
property  legally  assessed  against  plaintiff,  the  appellee  to  pay  costs 
of  both  courts. 

On  Application  fob  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Bermudez,  C.  J.  On  a  careful  review  of  the  opinion  rendered  in 
this  case  we  find  but  one  error  in  our  decree,  which  may  be  cor- 
rected without  granting  a  rehearing. 

The  law  allows  interest  on  taxes  from  the  time  they  are  due^  and 
this  should  have  been  included  in  our  decree. 

It  is  therefore  ordered  that  the  words  "  without  interest  and  pen- 
alties "  be  stricken  from  the  decree,  and  that  in  lieu  thereof  be  in- 
serted ^^  with  interest  from  the  time  the  taxes  became  due,"  and 
that  in  other  respects  our  former  decree  remain  undisturbed. 

Rehearing  refused. 


No.  10,723. 
The  State  of  Louisiana  vs.  West  Hamilton. 

42  1204  _^ 

W  1314]         1.    Where  the  confessions  of  a  defendant  are  made  voluntarily,  without  anytning 

having  been  done  to  induce  or  extort  them,  they  are  admissible  in  evidence  at 
his  trial. 
2.  Whert  an  interpreter  has  been  appointed  and  duly  sworn  to  interpret  the  testi- 
mony of  a  witness,  who  did  not  understand  the  English  language, and  it  is  rnnde 
evident  that  he  was  competent,  and  faithfully  and  correctly  interpreted  tlie 
language  of  the  witness,  there  was  no  ground  for  objection. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Young,  J, 
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State  TS.  Hamilton. 
« 

Walter  H.  Rogers,  Attorney  General,  for  the  State,  Appellee. 


Defendant  unrepresented  by  counsel  in  this  court. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  defendant  was  indicted  on  the  6th  day  of  Octo- 
ber, 1890,  for  robbery ;  tried  on  the  16th,  convicted  and  sentenced  to 
five  years'  imprisonment  in  the  penitentiary,  and  from  that  judg- 
ment prosecutes  this  appeal. 

He,  in  the  first  place,  excepts  to  the  evidence  of  a  witness  on  ac- 
count of  his  inability  to  speak  the  English  language,  and  alleges  that 
the  taking  of  his  testimony  through  the  medium  of  an  interpreter 
deprives  him  of  his  right  to  confront  the  witness,  and  makes  the 
evidence  hearsay  and  ex  parte. 

It  is  not  pretended  that  the  interpreter  was  incompetent  or  un- 
faithful in  interpreting  the  testimony,  or  that  the  interpretation  was 
not  correct. 

The  accused  has  no  cause  of  complaint  on  this  ground.  The  objec- 
tion was  properly  overruled. 

The  second  bill  of  exceptions  is  taken  to  the  admissibility  of  a 
confession  made  by  the  defendant,  as  not  voluntary. 

It  was  affirmatively  shown  that  the  confession  was  made  volunta- 
rily, and  was  not  obtained  by  undue  influence  nor  by  violence. 

About  half  an  hour  after  the  accused  had  been  arrested  he  made 
a  statement  of  his  guilt  to  one  of  the  persons  by  whom  he  had  been 
arrested. 

This  witness  testifies  that  no  threat  or  menace  was  made  to  induce 
the  accused  to  make  the  confession.  The  trial  judge,  who  is  vested 
with  considerable  discretion,  was  satisfied  that  there  had  not  been 
any  undue  influence. 

His  ruling  was  correct,  and  the  testimony  was  admissible. 

Lastly,  accused  urges  error  in  a  motion  in  arrest  of  judgment,  in 
that  the  information  does  not  charge  that  the  act  was  committed 
"feloniously"  and  "forcibly,"  and  that  the  articles  alleged  to  have 
been  stolen  are  not  described  with  sufficient  certainty  to  place  the 
defendant  on  his  guard. 
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Bomar  rs.  Railroad  Co.  et  al. 

This  motion  is  not  borne  out  by  the  facts. 

All  the  essential  allegations  are  contained  in  the  indictment. 

The  verdict  and  sentence  are  legal. 

Judgment  affirmed. 


8HREVEPOBT. 


No.  289.* 

Wm.   Bomar  vs.  Louisiana  North  and  South  Railroad  Cox- 

pany  et  al. 


On  Application  for  Rehearing. 

The  opinion  of  the  court  was  delivered  by 

Fenner,  J.  We  discuss  this  application  only  for  the  purpoae  of 
correcting  a  very  grave  misconstruction  of  our  opinion  into  which 
counsel  has  fallen.  We  have  not  held,  and  we  are  far  from  holding, 
that  the  plea  of  contributory  negligence  by  a  defendant  sued  for 
negligence,  operates  an  admission  of  the  negligence  charged;  nor 
does  the  language  of  our  opinion  admit  of  any  such  construction. 
We  said:  '^In  alleging  contributory  negligence,  defendant  admite 
that  there  is  an  i89ue  of  negligence  between  it  and  the  plaintiff;  not 
between  plaintiff  and  a  third  party."  The  admission  that  there  is 
an  is9ue  of  negligence  is  very  different  from,  and  indeed  contradic- 
tory of,  an  admission  of  the  negligence  itself,  which  latter  admission 
would  eliminate  and  destroy  the  issue  of  negligence. 

Rehearing  refused. 
•This  opinion  was  omitted  by  mistake  In  the  publication  of  the Shreveport  cases. 
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CASES   NOT   REPORTED    IN    FULL. 


NEW  ORLEANS. 


No.    10,661. 
The  State  of  Louisiana  vs.  A.  Boneil. 


This  case  differs  in  no  material  respect  from  that  against  the  same 
defendant,  No.  10,6S0,  and  is  decided  in  the  same  manner. 


OPELOUSAS. 


No.  1371. 
Julius  Meyers  et  al.  vs.  Cleonise  Savoie  et  al. 


A  clerical  oversight  in  matter  of  figures,  not  involving  any  prin- 
ciple of  jurisprudence,  corrected. 


1 


INDEX. 


ACTION  OF  NULLITY. 

Prescription  against  the  action  of  nullity  for  fraud  only  runs  from 
date  of  discovery  of  the  fraud. 

The  rule  that  the  judgment  silences  all  defences  which  might  have 
been  urged  against  its  rendition  can  not  be  invoked  in  an  action 
of  nullity  for  fraud  when  the  fraud  alleged  consists  in  acts  of  the 
party  which  prevented  his  adversary  from  setting  up  his  de- 
fences. 

The  grounds  of  fraud  specified  in  C.  P.  607  are  illustrative  and  not 
exclusive,  and  the  jurisprudence  of  this  State  emancipates  the 
terms  "  fraud  and  ill  practices  "  from  control  by  those  examples 
and  vests  the  courts  with  discretion  to  determine  what  kind  and 
degree  of  fraud  and  ill  practice  should  vitiate  a  judgment  ac- 
cording to  the  principles  applied  to  such  matters  by  courts  of 
equity. 

A  judgment  will  be  annulled  when  a  party,  having  good  defences  to 
an  action,  is  prevented  from  urging  them  by  the  acts,  promisee 
and  representations  of  his  adversary,  in  which  he  trusted,  and 
by  reason  thereof,  a  judgn^ient  has  been  rendered  which  it  is 
against  good  conscience  to  execute. 

From  the  allegations  of  the  petition,  which  are  to  be  taken  as  tnie, 
it  does  not  appear  that  the  defences  claimed,  or  the  agreements 
and  understandings  alleged  were  tainted  with  any  illegal  or  im- 
moral purposes  or  consideration;  and  were  it  otherwise,  the 
defendant  who  is  invoking  the  aid  of  the  court  to  enforce  ft 
judgment  obtained  through  such  means  would  not  be  in  position 
to  object  to  allegation  and  proof  by  the  other  party  of  the  illegal 
and  immoral  foundation  thereof. 

Lcusarus  vs.  McOuirk,  p.  l^^* 

AGENTS  AND  AGENCY. 

See  Mandate  and  Principal  and  Agent. 
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ANTICHRESIS. 

A  contract  purporting  to  be  a  sale  a  Temere^  which  divides  the  price, 
which  was  for  an  antecedent  debt,  to  be  returned  in  two  instal- 
ments, and  declares  the  forfeiture  of  the  right  to  redeem  on  a 
failure  to  pay  the  first  instalment  due,  is  pigniorative  in  char- 
acter and  an  antichresis. 

The  mortgage  rights  of  the  creditor  are  not  destroyed  by  the  pledge 
of  the  immovable  to  him,  if  they  have  been  preserved  on  the 
property.  Payne  vs.  Hubbard  et  als.,  p.  396. 

APPEAL. 

When  the  return  day  for  filing  a  transcript  has  been  extended, 
and  the  transcript  is  filed  after  the  expiration  of  the  extension, 
the  appeal  will  be  dismissed,  as  the  appellant  is  not  entitled  to 
the  three  days  of  grace  which  follow  the  return  day. 

Succession  of  Gastj  p.  91. 

A  decree  overruling  a  motion  to  dismiss  is  interlocutory  and  is  revis- 
able  until  before  final  adjudication  on  the  merits  of  the  case, 
and  when  found  erroneous,  can  be  rescinded.  In  such  event 
the  motion  to  dismiss  revives  as  res  nova. 

Appeals  from  judgments  in  cases  under  the  intrusion  into  office  Act 
must  be  made  returnable  within  ten  days  to  the  Supreme  Court 
at  New  Orleans,  or  at  one  of  its  country  sessions,  immediately 
following  the  judgment. 

An  appeal  taken  in  July,  returnable  to  the  Supreme  Court  at  New 
Orleans  in  November,  on  the  suggestion  of  the  appellant,  instead 
of  October,  at  Shreveport,  must  be  dismissed. 

The  rule  that  where  appeals  are  made  returnable  at  a  particular 
place  and  on  a  particular  day,  and  the  appellant  suggests  im- 
properly the  one  or  the  other,  or  both,  applies  equally  to  civil 
and  to  criminal  cases. 

Where  the  appellant  suggests  neither  the  place  nor  time,  and  the 
judge  shows  by  an  explicit  act  that  he  exercised  a  legal  discre- 
tion by  fixing  the  place  or  time,  or  both,  the  appellant  is  enti- 
tled to  protection,  but  then  only. 

The  State  ex  rel.  District  Attorney  vs.  Fowler,  p.  144. 

The  Supreme  Court,  when  the  amount  involved  is  less  than  $2000, 
has  jurisdiction  only  of  tax  suits  when  the  constitutionality  or 
legality  of  the  tax  is  involved. 
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In  the  absence  in  the  pleadings  of  any  suggestion  as  to  the  legality 
or  constitutionality  of  the  tax,  the  appeal  will  be  dismissed. 
State  ex  rel,  Breazeale  et  al.  vs.  Prank  et  als,,  p.  226. 

Interests  accrued  on  a  demand  when  judgment  is  rendered,  form 
part  of  the  judgment,  and  must  be  secured  as  such  in  a  bond  for 
a  suspensive  appeal:  But  interests  which  date  only  from  the 
rendition  of  the  judgment  are  not  to  be  calculated  in  fixing  the 
amount  of  a  suspensive  appeal  bond. 

Nor  is  it  necessary  to  include  costs  of  suit  in  making  up  the  amomit 
of  such  a  bond. 

Costs  and  future  interests  are  considered  as  secured  by  the  half  in 
excess  of  the  amount  for  which  the  judgment  was  given. 

Paland  vs.  Railroad.  Co.,  p.  200. 

A    judgment  overruling  the  recusation  of   the  regular  judge  of  a 

court  is  not  in  its  nature  interlocutory  but  final. 
Such  judgment  can  be  suspensively  appealed  from. 

State  ex  rel.  PoehS  vs.  Judge,  p.  317. 

When  the  record  contains  no  note  of  evidence  we  will  presume,  in 
accordance  with  established  precedents,  that  in  rendering  judg- 
ments the  judge  a  quo  proceeded  upon^ proper  evidence. 

Parties  are  neither  required  to  have  their  evidence  reduced  to 
writing  nor  to  see  to  it  that  a  note  is  made  of  the  evidence 
which  is  introduced.  Succession  of  Moore,  p.  382. 

A  judgment  rendered  declaring  a  surety  good  and  solvent  and  allow- 
ing an  appellant  to  furnish  a  new  bond,  can  not  be  reviewed  on 
a  motion  made  in  the  appellate  court  to  dismiss  the  appeal  taken 
from  the  judgment  on  the  merits  of  the  controversy. 

Such  first  judgment  remains  undisturbed  until  reversed  on  appeal 
therefrom.  Huntington  vs.  Bordeaux,  p.  346. 

Deficiencies  in  the  transcript,  not  referred  to  in  the  certificate  of  the 
clerk,  whicli  is  full  and  complete,  furnish  no  ground  for  diamifl- 
sal  of  appeal,  unless  caused  by  the  fault  of  appellant  or  bia 
counsel,  which  is  not  established  in  this  case. 

Succession  of  Louise  Cass,  p.  381. 

A  second  appeal  can  not  be  allowed  from  a  judgment  which  had  once 
been  appealed  in  its  entirety  and  disposed  of  in  all  particulani], 
and  in  all  its  legal  effects  and  bearings. 
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In  an  appeal  taken  by  motion  in  open  court,  all  parties  to  the  suit 

who  are  not  appellants  or  appellees,  and  all  are  concluded  by 

the  judgment  rendered  on  appeal. 

Conery  et  als.  V8,  Water\Works  Co,,  p.  441. 

The  jurisdiction  of  this  court,  in  cases  like  the  present,  must  be 
tested  by  the  pecuniary  amount  or  value  in  dispute  according  to 
the  nature  of  the  action  as  disclosed  by  the  substantial  allega- 
tions of  the  pleadings,  and  not  by  mere  jurisdictional  allega- 
tions or  affidavits  of  one  of  the  parties. 

The  record  shows  that  the  pecuniary  value  in  dispute  here  does  not 
exceed  $2000.  Harmony  Club  V8,  Gas  Light  Co,,  p.  458. 

The  failure  to  file  a  transcript  of  appeal  seasonably,  on  a  regularly 
obtained  and  perfected  appeal,  is  equivalent  to  an  abandonment 

•  of  the  same,  and  warrants  the  dismissal  of  another  similar  ap- 
peal, subsequently  obtained. 

The  fact  that  the  original  record  was  lost  or  mislaid  is  no  justifica- 
tion for  such  failure. 

On  a  proper  showing  the  appellant  could  have  applied  for  and  ob- 
tained an  extension  of  time,  which  was  not  done. 

The  omission  implies  negligence  and  fault  on  the  part  of  appellant 
and  an  abandonment  of  the  first  appeal,  which  authorizes  the 
dismissal  of  the  second  one.  Succession  of  LluUx,  p,  475. 

The  Supreme  Court  has  no  jurisdiction  over  a  controversy,  the 
sole  object  of  which  is  to  recover  as  costs  an  amount  below  the 
inferior  limit  of  its  appellate  jurisdiction,  where  the  judgment^ 
though  rendered  by  it  vnth  costs,  has  been  satisfied  and  is  defunct. 
The  ruling  in  89  Ap.  588  is  inapplicable  to  this  case. 

Succession  of  Dougart,  p,  516. 

A  suit  to  annul  a  tax  sale  for  $180  of  property  worth  more  than 
$2000,  with  a  view  to  subject  it  to  the  payment  of  a  sum  exceed- 
ing $10,000,  has  for  its  purpose  the  validity  of  the  title  to  the 
property. 

The  result  of  a  judgment  in  such  a  case  can  only  be  to  recognize  title 
to  the  ownership  of  the  property  in  either  of  the  claimants. 

Such  judgment  would  adjudicate  upon  a  matter  in  dispute  of  a  value 
exceeding  $2000. 
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The  Court  of  Appeals  was  right  in  refuBing  to  take  jurisdiction  on 
the  ground  that  it  had  none  ratione  materise  over  the  controversy. 
Mandamus  does  not  lie  to  them. 

State  ex  rel,  Norea  et  al.  vs.  Judge,  p.  589. 

In  cases  of  appeals  taken  by  petition  not  filed  in  open  court  in  pres- 
ence of  adverse  party,  citation  is  essential. 

The  law  requires  appellant  to  furnish  the  necessary  stamps  for  the 
citations  of  appeal,  and  when,  owing  to  his  failure  so  to  do,  the 
citations  are  not  issued  and  served,  this  is  imputable  to  his  fault. 

Want  of  citation  imputable  to  appellant's  fault  entails  dismissal  of 
appeal. 

Appearance  of  appellees  in  lower  court  to  urge  dismissal  of  appeal 
before  the  return  day  thereof  does  not  operate  a  waiver  of 
citation. 

The  law  requires  the  appellees  in  this  court  to  file  all  their  grounds 
for  dismissal  of  appeal  within  three  days;  hence,  provided  they 
plead  want  of  citation  as  the  first  ground,  it  will  not  be  waived 
by  the  subsequent  addition  of  other  grounds. 

An  appellee  has  a  right  to  urge,  on  a  motion  to  dismiss,  want  of  cita- 
tion and  other  grounds. 

All  the  grounds,  in  the  same  appearance,  must  be  considered  as  urged 
in  the  alternative. 

By  relying  on  the  grounds  supplementary  to  that  of  want  of  citation, 
the  appellee  does  not  waive  the  first  ground  of  such  want. 

Were  he  required  to  urge  want  of  citation  alone,  and  remitted  to  the 
other  grounds  in  case  of  the  overruling  of  the  first  ground,  he 
might  come  too  late  afterward. 

Schmitt  et  als,  vs.  Drouet  <&  Rabasse,  p.  716. 

The  defendant  having  authorized  his  attorney  to  abandon  the  appeal 
if  he  thought  that  the  judgment  would  be  affirmed,  the  attorney 
having  informed  him  that  in  his  judgment  such  would  be  the 
result,  and  having  abandoned  the  appeal,  not  having  executed 
a  bond  or  taken  up  the  case  on  appeal,  the  counsel  representing 
the  plaintiff  having  been  informed  by  the  counsel  representing 
the  defendant  at  the  time  that  the  appeal  had  been  abandoned 
and  the  judgment  acquiesced  in,  the  property,  to  recover  which 
a  petitory  action  had  been  brought,  having  been  delivered  to 
plaintiff  by  defendant's  counsel,  and  the  defendant  never  hav- 
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ing  objected  to  the  change  of  possession,  rent  dues  on  the  place 
at  the  time  indgment  was  obtained  having  been  paid  to  plaintiff 
by  defendant's  lessee,  in  accordance  with  the  direction  of 
defendant's  agent;  held,  that  there  was  acquiescence,  and  that 
the  judgment  has  been  executed  and  the  right  of  appeal  is  lost. 

Ware  V8.  Morris,  p.  760. 

On  proper  showing  an  appellant  will  be  allowed  to  perfect  a  tran- 
script of  appeal,  even  after  the  argument  has  been  gone  into. 
The  case  presents  the  same  issues  as  those  determined  in  41  An.  697. 
Desmarais  vs.  Board  of  Police  et  aU,,  p,  799. 

A  rule  dissolving  an  injunction  having  been  tried  in  part  and  over- 
ruled, in  so  far  as  the  issues  could  be  tried  on  the  face  of  the 
papers,  and  part  of  the  rule  requiring  evidence  for  its  trial  hav- 
ing been  referred  to  the  merits,  an  appeal  does  not  lie  either 
from  the  order  overruling  part  of  the  rule,  or  from  the  order 
referring  part  to  the  merits.  The  judgment  is  interlocutory, 
and  does  not  operate  an  irreparable  injury.  The  order  refer- 
ring part  of  the  issues  requiring  evidence  for  their  trial  is  within 
the  discretion  of  the  District  Court.  An  appeal  from  an  order 
refusing  to  dissolve  an  injunction  on  the  face  of  the  papers  is 
not  maintainable.  Cottam  <St  Co.  vs,  Currie  et  al.,  p.  875. 

An  appesj  taken  from  the  refusal  of  a  court  to  grant  a  continuance 

must  be  dismissed.    The  refusal  is  not  an  interlocutory  order, 

susceptible  of  causing  an  irreparable  injury.     Particularly  ought 

the  appeal  to  be  dismissed  when  the  judgment  on  the  merits  is 

not  appealed  from. 

H.  (&  C,  Newman  vs.  Wildenstein,  p.  925. 

The  clerk  of  court  can  not  be  heard  to  urge  the  non- approval  of  the 
minutes  by  the  trial  judge,  when  it  appears  from  the  record  that 
the  accused  was  convicted,  sentenced^  judgment  signed  and  an 
order  of  appeal  granted  and  entered  on  the  minutes.  Acts  1878; 
p.  56,  R.  S.  La.,  Sec.  1002. 

An  order  of  appeal  does  not  derive  its  juridical  life  from  the  mere 
fact  of  the  approval  of  the  minutes  by  the  trial  judge  at  the 
adjournment  of  court,  but  the  right  of  appeal  accorded  to  the 
accused  by  the  order  is  operative,  and  can  be  enforced  from  the 
moment  of  the  rendition  of  the  order  and  of  its  recordation  on 
the  minutes  of  the  court.     38  An.  542. 
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When,  owing  to  illness  of  the  trial  judge,  the  minutes  of  the  term  of 
court  have  not  been  approved,  a  convicted  accused  to  whom  an 
appeal  has  been  granted  in  open  court,  and  entered  on  the  min- 
utes, after  judgment  signed,  can  not  be  prejudiced  thereby,  and 
the  order  of  appeal  is  sufficient  notice  to  the  clerk  to  make  out 
and  forward  the  transcript  according  to  law. 

State  ex  rel.  Black  vs.  Clerk  of  Court j  p.  637. 

The  clerk,  a  ministerial  officer  of  the  court,  has  not  the  legal  right 
to  question  the  correctness  of  the  court's  minutes  and  plead  the 
nullity  of  the  order  of  appeal,  in  that  the  presiding  judge  did 
not  sign  them  on  the  last  day  of  the  term,  as  a  ground  not  to 
make  the  transcript  of  appeal  in  a  criminal  case. 

Nor  can  he  require  in  a  criminal  case  a  deposit  of  money  or  security 
for  the  payment  of  the  transcript  of  appeal. 

State  ex  rel.  McFarlane  va.  Clerk  of  Court,  p.  640. 

ASSESSMENT. 

The  charge  by  a  tax  debtor  that  the  assessment  of  property  situated 
in  the  city  of  New  Orleans  is  illegal,  null  and  void,  because 
it  was  made  by  a  single  Assessor,  without  the  action  or  concur- 
rence of  a  majority  of  the  Board  of  Assessors,  as  the  law  requires, 
does  not  involve  a  mere  matter  of  form,  which  must  be  invoked 
during  the  time  or  limitation  prescribed  by  law ;  and  it  involves 
a  radical  defect  which  may  be  urged  or' set  up  whenever  an 
effort  is  made  to  collect  the  tax  based  on  such  an  assessment. 
But  if  the  record  shows  that  the  tax  rolls  have  been  deposited 
in  the  office  where  the  records  of  the  parish  are  kept,  the  as- 
sessment will  be  presumed  to  have  been  correctly  made,  and 
the  burden  of  proof  is  on  the  tax  debtor  to  make  up  his  charge 
of  illegality. 

The  charges  of  illegality  of  an  assessment  on  the  grounds  that  the 
Assessor  failed  to  visit  or  examine  the  property  assessed ;  that 
the  assessment  rolls  had  not  been  legally  authenticated ;  that 
some  of  the  property  was  not  the  tax  debtor's  exclusively,  but 
that  it  was  owned  by  him  jointly  with  others,  do  not  involve 
radical  defects,  but  simply  matters  of  form,  which  should  be 
judicially  invoked  before  the  1st  of  November  of  the  year  in 
which  the  respective  assessments  are  made. 

Oteri  V8,  Tax  Collector,  p.  374. 
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The  duty  of  the  Common  Council  of  the  city  to  approve  or  reject  the 
revisions  of  assessment  rolls  made  by  its  committee  on  assess- 
ment, a9  directed  by  the  Revenue  Act  of  1888,  may  b^  validly  ,  v 
performed  by  the  adoption  of  a  mere  motion  to  that  effect,  and                 ,  \    A 
requires  no  ordinance  or  resolution  having  the  force  of  law  and                   '\  , 
governed  by  Section  9  of  the  City  Charter.                                                         ''^\\ 

The  functions  of  the  City  Council  in  reference  to  the  reduction  of  "  } 

assessments  made  by  the  Board  of  Assessors  are  explicitly  de- 
fined and  limited  by  the  terms  of  the  law,  and  action  in  excess 
thereof  is  ultra  vires  and  void.  r^ 

When  the  City  Council  does  not  reduce  the  valuation  placed  by  the  '^ 

board  on  property  assessed,  but  adopts  the  same  and  assumes  to 
deduct  therefrom  a  certain  portion  of  such  value  which  it  con-  ^  t 

siders  exempt  from  taxation,  it  exercises,  not  a  power  of  reduc- 
tion, but  a  power  of  exemption,  which  is  not  conferred  by  the  j 
law. 

The  exemptions  made  by  the  City  Council  in  the  assessment  of  bank 
shares  are  not  lawful,  as  held  by  this  court  in  the  Bank  of 
Shreveport  case,  which  is  affirmed. 

Board  of  Liquidation  V8.  Thoman,  Comptroller y  et  aL,  p.  606. 

When  property  has  been  assessed  to  two  different  persons  for  the 
same  year,  a  payment  of  the  taxes  by  either  will  defeat  the 
power  of  the  Tax  Collector  to  sell.  It  matters  not  that  the 
party  making  the  payment  is  not  the  true  owner. 

The  validity  of  a  title  acquired  from  the  State  depends  upon  the. 
validity  of  the  adjudication,  or  forfeiture  to  the  State;  and  if 
that  is,  for  any  cause,  invalid,  the  State  acquires  no  title  and 
can  transfer  none.  Wilbert  et  al,  va,  Michel,  p,  853. 

The  assessment  being  in  the  name  of  the  only  owner  known  on  the 

records  is  sufficient  and  legal. 

Gee  et  al.  va,  Clark,  p.  918. 

The  plea  of  payment  of  taxes  admits  the  validity  of  the  taxes  and  of 
the  assessments  based  thereon ;  and  the  fact  of  payment  indi- 
cates knowledge  and  ratification  of  assessments,  which  bars 
subsequent  question  as  to  their  validity. 

Assessors  are  not  bound  to  look  beyond  recorded  titles  to  property. 
Palmer  va.  Board  of  Aaaeaaora  et  ala,,  p.  1122. 
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The  asfleBsment  of  shares  for  the  purpose  of  taxation  of  the  share 
holder  is  not  subject  to  deduction  of  bonds  exempt  from  taxa- 
tion. 

The  corporation  in  matters  of  taxation  is  distinct  from  the  share 
holder.  The  statute  expressly  declares  that  it  is  not  a  tax  on 
the  capital  of  the  corporation,  but  it  is  a  tax  on  the  shares. 
<*  The  actual  shares  shall  be  assessed  to  the  share  holders."  Act 
86  of  1888. 

Property  exempt  in  taxing  the  corporation  per  se  is  not  exempt  in 
assessing  the  share  holders ;  bonds  exempt  from  taxation  are 
not  subject  to  taxation  when  the  property  of  the  corporation  is 
taxed.  The  eventual  interest  of  the  share  holder  in  these  bonds 
does  not  give  him  any  right  to  exemption  on  the  assessed  value 
of  his  shares. 

Home  Insurance  Company  vs.  Board  of  Assessors,  p,  1131. 

Taxes  assessed  against  two  persons  as  the  joint  owners  of  property 
■  constitute  only  joint  personal  obligations  against  them  for  the 
payment  of  the  taxes. 
There  is  no  analogy  between  rules  governing,  or  the  precepts  appli- 
cable to,  a  controversy  with  reference  to  the  validity  of  pro- 
ceedings under  an  unquesiixmed  assessment,  and  one  with  regard 
to  proceedings  necessary  to  invalidate  a  questioned  assessment. 

Succession  of  Merder,  p,  1136. 

The  failure  of  the  Assessor  to  deduct  from  an  assessment  against  the 
shares  of  stock  holders  of  an  insurance  company  the  value  of 
certain  State  and  city  bonds,  which  are  owned  by  the  corpora- 
tion, and  are  exempt  from  State  taxation,  does  not  render  such 
assessment  void,  because  they  are  not  "exempt  property"  in 
the  sense  of  the  statute  and  the  Constitution. 

Tax  Collector  vs.  Insurance  Co.,  p.  1172. 
ATTACHMENT. 

In  case  an  attached  debtor  makes  a  sale  of  personal  goods  and  prop- 
erty, however  circumstantially  it  is  executed,  the  court  will,  at 
the  instance  of  a  complaining  creditor,  examine  all  the  facts  and 
surrounding  circumstances  and  therefrom  determine  the  reality 
and  bona  fides  of  the  contract. 

When  an  individual  of  limited  means,  engaged  in  the  pursuit  of  a 
different  kind  of  business  in  same  vicinity,  without  any  apparent 
iudicement  thereto,  on  the  spur  of  the  moment,  purchases  for 
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a  lump  sum  a  sma]l  stock  of  groceries,  etc.,  without  any  pay- 
ment in  cash,  or  change  of  possession,  he  must  be  held  and 
treated  as  a  simulated  vendee,  or  party  interposed  to  take  title 
for  the  benefit  of  another,  unless  the  transaction  is  satisfactorily 
explained. 

Since  the  passage  of  Act  46  of  1886,  amending  Code  of  Practice, 
Article  398,  the  seizing  creditor  may,  in  answer  to  a  third  oppo- 
sition alleging  ownership  of  personal  property  seized,  aver  and 
prove  the  title  fraudulent,  and  the  court  shall  try  and  decide  the 
issue  thus  made.  In  such  case  a  resort  to  the  revocatory  action 
is  unnecessary.  Lahittevs,  Frere,  Sheriff,  et  als.y  p.  864. 

BATTURE. 

A  sale  of  property  with  a  front  on  a  certain  street,  extending  be- 
tween certain  lines  to  the  river,  without  guarantee  of  measure- 
ment, conveys  batture  or  alluvion  rights,  as  effectually  as  if  the 
land  had  been  sold  fronting  on  the  river,  between  the  same 
lines,  to  the  street  line. 

The  area  conveyed  would  be  the  same  and  the  rights  transferred  and 
acquired  identical. 

Express  mention  in  a  deed,  when  the  property  fronts  on  the  river, 
that  the  right  of  batture  is  sold  with  it,-  is  surplusage.  Without 
such  declaration  the  purchaser  acquires  the  batture  or  alluvion 
rights.  Meyers  et  al.  vs.  Mathis  et  aL,  p.  471. 

BILLS  AND  NOTES. 

The  holder  of  accommodation  paper  acquired  before  maturity, 
without  notice  or  knowledge  of  any  equities  or  agreement  exist- 
ing between  the  maker  and  the  payee  of  the  note,  is  entitled  to 
the  same  protection  which  is  extended  to  the  holder  of  negotia- 
ble paper  acquired  before  maturity. 

The  defence,  in  a  suit  on  the  note,  that  the  maker  is  not  liable 
thereon,  on  the  g!roundthat  the  note  was  executed  as  an  accom- 
modation for  the  payee  and  the  suing  holder,  must  be  clearly 
proved  in  order  to  prevail. 

In  such  a  case  the  burden  of  evidence  is  on  the  maker  urging  that 
defence.  Weill  vs.  Trosclair  et  al.,  p.  171. 

In  case  an  accommodation  acceptor  and  indorser  of  a  piece  of  com- 
mercial paper  acquiesce  in  its  retention  by  a  bank  jiscounting  it, 
notwithstanding  it  has  been  in  part  paid,  and  the  payment  of 
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the  remainder  extended,  for  which  extension  a  new  note  is  for- 
nished  to  the  bank,  such  acceptor  having  also  endorsed  said 
time  note  jointly  with  another,  he  is  bound  on  both,  and  hja 
obligation  is  not  restricted  to  the  latter. 

In  case  of  such  acceptor's  making  payment  of  the  whole  of  the 
latter,  both  notes  will  be  extinguished ;  but  if  he  refuse  to  pay 
more  than  half,  because  his  obligation  is  joint,  his  obligation  on 
the  former  would  remain  in  full  force.  Hence,  plaintiff  having 
paid  the  wJiole  of  the  Joint  obligation,  is  not  entitled  to  reim- 
bursement for  the  amount  paid  in  excess  of  his  share  thereof. 

\Vood8  V8,  Halsey  et  als.,  p,  245. 

The  failure  of  the  owner  of  a  note  secured  by  vendor's  privilege  on 
certain  lots  to  aver  and  enforce  it,  expressly  amounts  to  a 
waiver  of  the  same  in  an  action  brought  by  him  on  the  same 
note,  secured  by  a  different  act  on  the  same  and  other  lots,  where 
he  alleges  only  the  second  act,  and  has  all  the  lots  sold  in  globo. 
In  suoh  a  case  it  is  impossible  to  discriminate  what  portion  of  the 
proceeds  of  sale  could  accrue  to  the  note,  secured  by  vendor'a 
privilege  on  part  of  the  lots. 

Reuach  &  Co.  vs,  Keenan  &  Slawson  et  als.,  p.  419. 

He  who  takes  a  note  past  due,  acquires  it  burdened  with  all  the 
equities  to  which  it  is  subject. 

"A  note  paid  by  its  drawer  shortly  after  it  was  issued,  which  falls  into 
the  hands  of  a  third  party  who  disposes  of  it  after  its  matority, 
passes  encumbered  with  such  equities,  although  it  bears  en- 
dorsements by  such  party,  that  interest  has  been  paid  on  it  to 
certain  dates. 

In  the  absence  of  proof  that  the  payment  of  the  note  was  extended 
before  maturity  by  consent  of  parties,  the  transferee  can  not 
be  protected.  Bank  vs.  Widow  Bouny,  p,  439. 

Where  a  party  indorses  a  note  and  the  maker  takes  the  benefit  of 
the  insolvent  laws,  and  the  holder  of  the  note  takes  part  in  the 
concurao  and  votes  for  the  discharge  of  the  maker  of  the  note, 
the  indorser  is  released.  Succession  of  Latchfort,  p.  529. 

Indorsements  on  a  note  past  due  postponing  the  day  of  payment  do 
not  re  srive  the  note  and  invest  it  with  the  negotiability  it  pofi- 
sessed  before  its  original  maturity. 
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An  indorsement  before  its  day  of  payment  postponing  its  maturity 
must  be  considered  as  incorporated  into  it  and  made  a  part  of  it^ 
so  as  to  make  the  note  payable  at  the  date  fixed  by  the  indorse- 
ment as  though  this  date  had  been  originally  written  in  the  note. 

Sagory  V8,  Metropolitan  Bank,  p,  627. 

BILLS  OF  LADING. 

Though  a  factor  may  sell,  and  bind  his  principal,  he  can  not  pledge 
the  goods  as  a  security  for  his  own  debt,  even  though  there  have 
been  bills  of  lading  issued  to  him  therefor.  The  principal  may, 
in  such  case,  recover  the  goods  of  the  pawnee,  and  his  ignorance 
that  the  factor  held  the  goods  in  the  character  of  factor  is  no 
excuse. 

The  doctrine  that  a  factor  can  not  pledge  is  sustained  so  strictly  that 
it  is  admitted  he  can  not  do  it  by  an  indorsement  and  delivery 
of  the  bill  of  lading,  any  more  than  by  delivery  of  the  goods 
themselves. 

Notwithstanding,  by  statute,  bills  of  lading  may  be  made  negotiable 
in  form,  they  do  not  become*  possessed  of  all  the  incidents  of 
negotiability  that  are  attributes  of  bills  and  notes. 

The  function  of  a  bill  of  lading  is  different  from  that  of  ordinary 
commercial  paper.  It  is  not  a  representative  of  money,  used 
for  the  transmission  of  money,  or  for  the  payment  of  debts.  It 
is  merely  a  contract  for  the  performance  of  a  certain  duty — ^a 
representative  of  goods  and  personal  property  to  be  delivered. 

Non- negotiable  bills  of  lading  are  merely  assignable,  as  are  other 
choses  in  action. 

A  carrier  and  his  customer  do  not  stand  on  the  same  plane,  or  foot- 
ing of  equality,  and,  in  many  cases,  the  latter  has  no  alternative 
as  to  the  kind  of  bill  he  will  receive,  and  can  not  be  estopped 
by  its  contents.  Lallande  vs.  His  Creditors,  p.  706. 

BOARD  OF  LIQUIDATION. 

When  official  acts,  to  be  performed  by  the  executive  branch  of  the 
State  government,  are  divided  into  ministerial  and  political,  and 
courts  assume  the  right  to  enforce  the  performance  of  the 
former,  it  opens  a  wide  margin  for  the  exercise  of  judicial 
power. 

The  judge  may  say  what  acts  are  ministerial  and  what  are  political. 
Circumstances  may  arise  and  conditions  may  exist  which  would 
require  the  Governor,  in  the  proper  exercise  of  his  duty,  and 
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with  due  regard  to  the  interests  of  the  State,  not  to  perform  a 
plain  ministerial  act.  Is  the  judge  to,  arbitrarily,  determine  his 
duty  in  such  a  ease,  and,  by  mandamu8,  seek  to  coerce  its  per- 
formance? 

Whenever,  by  the  Constitution  and  laws  of  a  State,  officers  of  the 
executive  branch  of  the  government  are  vested  with  discretion- 
ary powers  and  functions  in  the  performance  of  civil  duties,  or 
when  political  powers  and  responsibilities  are  devolved  upon 
them,  they  are  not  amenable  to  judicial  process;  in  such  case 
their  acts  are  only  politically  examinable. 

When  such  duties  and  powers  devolve  upon  the  executive  depart- 
ment of  the  State  government,  as  a  whole,  the  members  of  such 
a  board,  collectively,  are  likewise  exempt  from  judicial  control, 
notwithstanding  individual  members  may  be  compelled  by  man- 
damns  to  perform  **  their  ordinary  official  duties." 
The  State  ex  reL  Hope  &  Co,  vs.  The  Board  of  Liquidation^  p,  647. 

BONUS. 

A  contract  between  a  municipal  corporation  and  a  railroad  company 
by  which  the  latter  pays  a  bonus  for  the  franchise  therein  con- 
ferred by  the  city,  can  not  be  construed  as  conferring  an  immu- 
nity from  the  payment  of  license  on  its  business  by  the  company, 
in  the  absence  of  an  express  stipulation  to  that  effect  in  the 
contract. 

No  exemption  of  a  particular  institution  is  to  be  implied  from  the 
payment  of  a  bonus,  as  that  would  be  to  set  up  judicial  implica- 
tions against  an  express  exercise  of  the  taxing  power. 

City  of  New  Orleans  vs.  Railroad  Co.,  p.  4. 

No  contract  and  no  law  imposes  on  the  defendant  company  the  par- 
ticular duty  of  building  levees  along  the  banks  of  its  canal. 

Whether  or  not,  as  the  operator  or  custodian  of  a  canal,  it  is  bonnd 
under  general  law  to  restrain  its  waters  within  the  banks,  and  \s 
answerable  for  damages  occasioned  by  their  escape,  responsi- 
bility for  such  damages  would  be  the  sole  sanction  of  such  an 
obligation,  and  the  city  would  not  be  authorized  to  build  an  ex- 
pensive system  of  levees  along  its  banks  and  claim  from  defend- 
ant the  cost  thereof 

City  of  Neu>  Orleans  vs.  Canal  and  Navigation  Co.,  p.  6. 


r)^*^ 


INDEX.  1221 

BOUNDARY. 

Where  the  parties  are  owners  of  contiguous  estates,  and  where  the 
only  question  to  be  determined  is  the  boundary  between  the 
two,  the  action  is  one  of  boundary,  and  regulated  by  the  provi- 
sions of  Title  Book  I,  R.  C.  C. 

In  an  action  of  boundary,  questions  of  ownership  are  not  in  issue 
unless  founded  on  a  prescription  of  thirty  years,  and  titles  are 
referred  only  to  establish  boundaries  and  not  as  affecting 
ownership. 

Where  parties  derive  from  a  common  author,  the  elder  title  must  be 
first  satisfied,  and  when  that  title  conveys  a  fixed  quantity  of 
land,  the  holder  is  entitled  to  take  such  quantity. 

When  an  owner  sells  from  a  larger  tract  a  fixed  quantity  of  land  to 
be  cut  off  from  one  side  by  a  line  thereafter  to  be  fixed,  the  fact 
that  he  subsequently  sells  a  part  of  the  same  land  to  a  third 
person,  does  not  destroy  his  obligation  to  give  the  first  purchaser 
his,  quantity,  and  to  so  run  the  line  as  to  give  such  quantity. 

Keller  V8,  Shelmire^  p.  323. 

CERTIORARI. 

The  writ  of  certiorari  is  expressly  intended  for  the  purpose  of  bring- 
ing up  a  record  in  some  pending  suit,  in  some  subordinate  court, 
80  that  a  superior,  or  the  Supreme  Court  may,  upon  inspection 
thereof,  determine  whether  there  are  or  not  any  illegalities  in 
the  proceedings^  and  whereby  they  may  be  rendered  absolutely 
null  and  void.  State  ex  rel,  Ducot^  vs.  Judge,  p,  408. 

Certiorari  lies  only  to  ascertain  the  validity  of  judicial  proceedings 
on  their  face,  and,  when  questioned,  the  jurisdiction  of  the  court 
entertaining  them.     It  can  not  serve  to  review  a  judgment. 

In  the  instant  case,  the  proceedings  being  regular  and  the  jurisdic- 
tion unquestioned,  the  application  can  not  be  entertained. 

State  ex  rel.  Matranga  vs.  Judge ,  p.  1089. 
CHANGE  OF  VENUE. 

In  determining  the  rightfulness  or  propriety  of  the  ruling  of  the 
judge  of  the  lower  court  in  disallowing  a  change  of  venue  in  a 
civil  suit,  the  rule  is  much  the  same  as  in  a  criminal  case ;  and 
the  question  here  is  whether  the  judge  properly  exercised  hia 
discretion  in  the  premises. 

State  ex  rel.  Leche,  District  Attorney,  et  al.  vs.  Wagner,  Sheriff,  p.  54. 
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CITATION. 

Where  the  sheriff's  return  on  a  citation  does  not  conform  to  the 
requirements  of  the  law,  the  jud^^ent  will  be  reversed  and  the 
case  remanded ;  as  the  return  may  have  been  defective  and  the 
service  good,  the  case  should  not  be  dismissed,  but  remanded  for 
further  proceedings  at  costs  of  plaintiffs  in  both  courts. 

O^Hara  et  als,  vs.  Improvement  Oo.,  p.  226. 

If  the  mortgage  creditor  be  an  absentee,  he  may  be  properly  brought 
into  court  through  a  curator  ad  hoc,  the  proceeding  being  snb- 
stantially  one  in  rem,  having  for  its  sole  object  to  fix  the  status 
of  the  property,  and  to  determine  the  validity  of  his  apparent 
lien  upon  it  in  order  to  enforce  a  contract  respecting  the  same. 

Duruty  et  als.  vs.  Musacchia,  p.  357. 

A  note  provides  that  the  debtor  waives  citation  and  confesses  judg- 
ment for  the  amount  it  represents. 

It  can  be  collected  in  the  manner  consented  to  by  the  debtor. 
Courts  have  the  power  to  carry  out  the  agreement  of  the-parties. 
Citation  and  notice  are  personal  rights  the  debtor  can  waive. 

Having  the  right,  he  can  not  be  restricted  in  its  exercise  to  the  time 
suit  is  instituted  or  a  petition  is  presented  to  the  defendant  or 
his  attorney.     If  it  exists  at  that  time  it  exists  prior. 

If  there  exist  evil  which  should  be  remedied  similar  to  that  which 
prevailed  prior  to  act  adopted  in  1861,  preventing  debtors  from 
electing  domicils  to  be  sued,  it  is  within  legislative  and  not 
judicial  authority  to  remedy.  Stein  vs.  Brunner,  p.  772. 

CLERICAL  ERRORS. 

A  judgment  rendered  in  a  partition  suit  in  favor  of  plaintiffs^  who 
are  therein  correctly  named,  and  against  the  only  defendant 
therein,  who  is  incorrectly  named  in  part,  is  a  valid  and  binding 
judgment  against  the  party  alleged  to  be  co-owner,  and  asked 
to  be,  and  who  was  cited,  and  who  is  the  only  defendant  in  the 
suit. 

A  rule  taken  to  correct  the  clerical  error  committed,  although  super- 
fluous, may  be  made  absolute,  even  after  the  judgment  of  parti- 
tion has  been  executed  by  the  sale  of  the  property  held  in 
indivision.  An  answer  filed  In  a  case  after  a  final  judgment  has 
been  therein  regularly  rendered  and  signed,  is  entitled  to  no 
notice.  SttceessUm  of  Corrigan,  p.  65. 
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The  clerk  of  court  can  not  be  heard  to  nrge  the  non- approval  of  the 
minutee^y  the  trial  judge,  when  it  appears  from  the  record  that 
the  accused  was  convicted,  sentenced,  judgment  sigpied  and  an 
order  of  appeal  granted  and  entered  on  the  minutes.  Acts  1878, 
p.  56,  R.  S.  La.,  Sec.  1002. 

An  order  of  appeal  does  not  derive  its  judicial  life  from  the  mere 
fact  of  the  approval  of  the  minutes  by  the  trial  judge  at  the  ad- 
journment of  court,  but  the  right  of  appeal  accorded  to  the 
accused  by  the  order  is  operative,  and  can  be  enforced  from  the 
moment  of  the  rendition  of  the  order  and  of  its  recordation  on 
the  minutes  of  the  court.     38  An.  542. 

When,  owing  to  the  illness  of  the  trial  judge,  the  minutes  of  the 
term  of  court  have  not  been  approved,  a  convicted  accused  to 
whom  an  order  of  appeal  has  been  granted  in  open  court,  and 
entered  on  the  minutes,  after  judgment  sigpied,  can  not  be  pre- 
judiced thereby,  and  the  order  of  appeal  is  sufficient  notice  to 
the  clerk  to  make  out  and  forward  the  transcript  according  to 
law.  State  ex  rel.  Black  V8,  Clerk  of  Courty  p.  637. 

The  clerk,  a  ministerial  officer  of  the  court,  has  not  the  legal  right 
to  question  the  correctness  of  the  court's  minutes  and  plead  the 
nullity  of  the  order  of  appeal,  in  that  the  presiding  judge  did 
not  sign  them  on  the  last  day  of  the  term,  as  a  ground  not  to 
make  the  transcript  of  appeal  in  a  criminal  case. 

Nor  can  he  require  in  a  criminal  case  a  deposit  of  money  or  security 
for  the  payment  of  the  transcript  of  appeal. 

State  ex  rel.  McFarlane  vs.  Clerk  of  Court,  p.  640. 

COLLATION. 

Where  the  father  donates,  as  her  dowry,  immovable  property  to  his 
daughter,  and  the  mother  advances  money  to  the  husband  of 
the  daughter,  and  afterward,  with  the  wife's  consent,  the  hus- 
band sells  this  property  to  the  mother.  Held,  that  the  money 
could  not  form  the  consideration  of  the  sale.  As  the  wife  con- 
tinued in  possession  of  the  property,  the  sale  was  simulated. 
The  mother  donated  this  property  to  the  daughter.  The  prop- 
erty must  be  collated  in  the  succession  of  the  father,  and  not  in 
that  of  the  mother.  While  the  plea  of  estoppel  may  be  invoked 
against  a  married  woman  to  prevent  the  perpetration  of  a  fraud 
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by  her,  it  can  not  be  used  against  her  to  make  a  victim,  and 
thus  inflict  upon  her  a  wrong  and  injury.  ^ 

8ticce89ion  of  Toledano,  p.  914. 

COMMON  CARRIER. 

A  passenger  on  a  railway  train,  having  arrived  at  the  point  of  des- 
tination, enters  into  a  contract  with  a  transfer  company,  for  an 
agreed  compensation,  to  procure  his  baggage  from  the  railroad 
company's  depot  and  haul  it  to  his  residence,  and  for  that  par- 
pose  surrenders  his  baggage  checks.  Held,  that  the  transfer 
company  is  responsible  to  the  passenger  for  the  safe  keeping 
and  delivery  of  the  baggage. 

Under  this  state  of  facts,  contractual  relations  exist  between  the 
passenger  and  the  transfer  company,  which  the  former  may  en- 
force by  suit  and  sequestration. 

DuPonte  V8.  Transfer  Company  et  al.,  p.  696. 

COMMUNITY  OF  ACQUETS  AND  GAINS. 

There  is  nothing  in  the  jurisprudence  of  this  State  which  prevents 
the  surviving  spouse  from  disposing  of  his  or  her  part  of  the 
community  property,  subject  to  the  debts  and  charges  of  the 
community. 

The  personal  creditor  of  either  can  subject  it  by  seizure  and  sale  to 
the  payment  of  his  debt,  subject  to  the  debts  of  the  commnnity. 

The  death  of  either  spouse  terminates  the  community  and  the  snc- 
cession  is  seized  of  one  undivided  half  of  the  community  prop- 
erty absolutely.  The  law  fixes  the  title  of  the  succession  to  the 
property.  The  amount  of  community  debts  can  not  determine 
the  extent  of  the  title,  make  it  more  or  less  than  one-half  of  the 
property. 

The  surviving  spouse  receives  the  property  just  as  any  other  pro- 
prietor receives  title  to  property  burdened  with  debts. 

It  is,  absolute,  yet  it  maybe  divested  by  the  creditor  who  had  claims 
upon  it,  and  may  be  seized  and  sold  to  satisfy  the  same. 

The  law  provides  the  mode  for  the  settlement  and  liquidation  of  the 
community,  and  when  the  heirs  or  creditors  require  it  the  suc- 
cession must  be  administered. 

No  one  can  interfere  with  the  administration  of  the  succession  by 
selling  its  property,  so  as  to  take  it  away  from  the  control  of  the 
administrator. 
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COMMUNITY  OF  ACQUETS  AND  GAINS— Continued. 

The  sale  of  the  wife's  commimity  property  transfers  all  of  her  rights 
and  interests  to  said  property.    The  purchaser,  however,  ac- 
quires no  greater  right  to  said  property  thar  the  widow  in  com- 
munity had  to  the  same.     It  passes  subject  to  community  debts  '  J'^^ 
and   the  right  of  the  creditors,  through  an  administrator,  to  j^ 
manage  the  same  for  the  payment  of  their  debts.  ;  »^  | 

The  property  must  be  left,  when  the  succession  is  under  administra-  ^:>j 

tion,  with  the  succession  effects,  until  final  "settlement,  when  the  7..-^ 

purchaser  will  receive  the  property  if  the  incumbrances  have  .' v^ 

been  paid,  or  what  remains,  in  money,  if  it  has  been  necessary  ^\^. 

to  sell  the  property  to  pay  the  debts  of  the  community,  '^^i 

Webre  vs,  Lorio,  Sheriff ,  et  als, ,  p.  178..  ^^ 


The  presumption  of  law  that  property  bought  during  marriage  in  the-  '  f% 

name  of  either  spouse  attaches  to  purchases  in  the  name  of  the  :  }^. 
wife,  although  the  act  contains  all  necessary  recitals  as  to  the^    '       ,  ;v 

paraphemality  of  the  funds  with  which  the  price  was  paid.  ; .  'r' 

A  purchaser  from  a  married  woman  can  not  be  compelled  to  accept  •  >»^ 

title  until  this  presumption  has  been  overcome  by  proper  proof,  •  ^ 

and  when  it  appears  that  a  judicial  mortgage  is  recorded  against  r  .^< 

the  hasband,  the  purchaser  may  require  such  mortgage  creditor  i 

to  be  made  a  party.             Duruty  et  als,  vs,  Musacchia,  p.  357*  .'  y 

Notwithstanding  the  actual  dissolution  of  a  community  of  acquets 

and  gains  by  the  demise  of  one  of  the  spouses,  it  has  Aftctitious  ' 

existence,  subsequently,  for  the  purposes  of  liquidation  and  pay- 
ment of  community  debts. 

When  the  community  is  dissolved  the  respective  interests  of  the  ^ 

survivor  and  of  the  heirs  of  the  deceased  attach  eo  inatanti;  and  ^ 

if  there  be  no  community  debts  their  rights  of  possession  and 
dominion  commence,  and  they,  thereafter,  hold  the  property  in 
joint  ownership. 

When  the  surviving  member  of  a  community  subsequently  dies, 
leaving  individual  debts  unpaid,  necessitating  an  administration, 
it  becomes  the  duty  of  the  administrator  of  her  succession  to 
institute  suit  for  partition  of  the  property  held  in  division  by  it, 
and  third  persons;  and  the  heirs  of  the  predeceased  partner, 
dying  without  debts,  are  third  persons  in  that  sense. 

Succession  of  Dumestre,  p.  411. 
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Under  Article  2420,  K.  C.  C,  the  failure  of  the  wife  separated  from 
bed  and  board  to  accept  the  community,  either  expressly  or 
tacitly,  within  the  delays  therein  prescribed,  operates  a  conchi- 
sive  and  irrevocable  renunciation  thereof,  which  bars  any  sub- 
sequent assertion  of  community  rights. 

Article  2420  remains  in  force,  and  was  not  repealed  by  Act  No.  4  of 
1882. 

Failure  of  wife  to  repay  to  the  community  sums  which  had  been  ad- 
vanced by  it  during  its  existence  for  the  benefit  of  her  separate 
property,  does  not  amount  to  taking  possession  of  community 
property  operating  a  tacit  acceptance. 

Weller  vs.  Von  Hoven,  p.  600. 

COMPROMISE. 

It  is  essential  to  the  validity  of  a  transaction  that  the  particular  law- 
suit which  is  to  be  prevented  or  put  an  end  to  should  be  specially 
mentioned  in  it. 

A  compromise  is  a  contract,  and  to  have  the  force  of  things  adjudged 
it  must  be  perfect  and  complete  in  itself,  and  nothing  left  for 
ascertainment  by  parol  proof. 

Lampkins  vs,  Railroctd  Co.,  p.  997. 

CONFESSION  OF  JUDGMENT. 

A  note  provides  that  the  debtor  waives  citation  and  confesses  judg- 
ment for  the  amount  it  represents. 

It  can  be  collected  in  the  manner  consented  to  by  the  debtor. 
Courts  have  the  power  to  carry  out  the  agreement  of  the  parties. 
Citation  and  notice  are  personal  rights  the  debtor  can  waive. 

Having  the  right,  he  can  not  be  restricted  in  its  exercise  to  the  time 
suit  is  instituted  or  a  petition  is  presented  to  the  defendant  or 
his  attorney.     If  it  exists  at  that  time  it  exists  prior. 

If  there  exist  evil  which  should  be  remedied  similar  to  that  which 
prevailed  prior  to  act  adopted  in  1861,  preventing  debtors  from 
electing  domicils  to  be  sued,  it  is  within  legislative  and  not 
judicial  authority  to  remedy.  Stein  vs.  Brunner,  p.  772. 

CONFISCATION. 

Proceedings  under  the  Act  of  Congress  of  July  17,  1862,  to  con- 
demn and  confiscate  property,  when  consummated,  did  not 
divest  the  fee  or  naked  ownership,  which  continued  to  dwell  in 
the  confiscatee.  Nothing  beyond  the  life  estate  or  usufruct 
passed  to  the  adjudicatee. 
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The  claim  of  a  mortgage  creditor  of  the  confiscatee  who  becomes 
the  adjudicatee  and  pays  the  price,  is  not  thereby  extinguished 
by  confusion. 

A  sale  of  that  which  was  thus  acquired  by  such  creditor,  does  not 
transfer  the  fee  or  naked  ownership,  but  only  the  life  estate  or 
usufruct,  which  determines  at  the  death  of  the  conflscatee,  when 
the  fee  passes  to  the  heirs. 

The  intervention  of  the  conflscatee  in  an  act  purporting  to  dispose 
of  the  fee  and  life  estate,  and  his  ratification  thereof,  produce 
no  legal  effect. 

That  which  the  conflscatee  could  not  do  directly  he  could  not  ac- 
complish indirectly. 

The  fee  or  naked  ownership  continued  in  him,  notwithstanding  con- 
demnation and  adjudication,  without  any  power  on  his  part  to 
control  or  dispose  of  the  same  in  any  manner,  or  to  any  extent 
whatever.     Stock  contributions  are  prescriptible  by  ten  years. 

Citizens  Bank  vs.  Hyams  et  als,^  p.  729. 
CONSTITUTIONAL  LAW. 

Although  the  first  part  of  Section  71  of  Act  81  of  1888  may  be  con- 
stitutional, the  provisos  which  follow  it  and  which  require  the 
City  of  New  Orleans  to  appropriate  no  less  than  $250,000  for 
school  purposes,  are  unconstitutional.  They  are  therefore 
deemed  unwritten  and  not  binding  on  the  city. 

State  ex  rel.  School  Board  vs.  City,  p.  92. 

Under  the  provisions  of  Article  53  of  the  Constitution,  the  general 
appropriation  bill  alone  may  embrace  several  items  or  objects 
of  expenditures  of  State  revenues.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  embracing  but  one  object. 

Act  No.  51  of  1888,  entitled  an  act  making  appropriations  to  ptiy 
deficiencies  due  by  the  State  for  the  years  1885,  1886  and  1887, 
not  being  a  general  appropriation  bill,  and  embracing  in  its  body 
four  different  and  distinct  objects,  is  unconstitutional,  null  and 
void.  Klein  vs.  Treasurer,  p.  174. 

Act  No.  133  of  1888,  which  authorizes  mandamus  proceedings  to 
coerce  specific  performances  of  contractual  obligations  in  cer- 
tain cases,  is  not  unconstitutional. 

It  is  a  general  statute,  remedial  in  character  only,  divesting  no 
vested  rights  and  impairing  no  obligation  of  contract.' 

State  ex  rel.  City  vs.  Railroad  Co.,  p.  550. 
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CONTRACTS. 

No  disputed  questions  of  law  arise  in  this  case ;  the  only  issne  is  as. 
to  the  terms  of  an  oral  contract  sued  on.  The  plaintiif  carriea 
the  burden  of  proof;  the  evidence  is  contradictory;  the  judge  a 
quo  determined  the  issue  of  fact  in  favor  of  defendant. 

Contracts  arise  from  the  agreements  of  parties — not  from  their  dis- 
agreements ;  and  the  evidence  showing  that  for  want  of  clear 
explanation,  the  parties  misunderstood  each  other  and  really 
disagreed  instead  of  agreeing,  the  obligation  of  the  alleged  con- 
tract can  not  be  enforced. 

Ckxil  Company  t?«.  Slack  &  Co.,  p.  107. 

Where  a  person  applies  to  a  building  association  to  build  a  house  for 
him,  and  the  association  clears  the  title  to  the  lot  on  which  the 
building  is  to  be  erected  by  extinguishing  the  vendor's  lien 
thereon,  and  builds  the  house  on  said  lot,  which  is  accepted  by 
the  applicant,  who  sells  said  lot  and  improvements  to  the  build- 
ing association,  which  afterward,  according  to  an  agreement, 
sells  the  same  property  to  the  person  for  whom  it  cleared  the 
title  to  the  lot,  and  built  the  house  for  the  sum  which  it  ad- 
vanced on  the  property,  with  a  premium  thereon  of  10  per  cent, 
as  the  price,  with  a  vendor's  privilege  and  special  mortgage  re- 
tained, the  contract  is  a  legal  one,  and  the  premium  of  10  per 
cent,  is  not  interest,  and  is  therefore  not  usury. 

SucQe^on  of  Latchford,  p.  529. 

The  want  of  necessary  explanation  on  the  part  of  an  obligee,  who 
imposed  the  conditions  which  were  accepted,  will  not,  when  the 
terms  employed  are  obscure  and  equivocal,  aggravate  the  bur- 
den of  the  obligor;  but  the  construction  most  favorable  to 
the  latter  should  be  adopted ;  the  more  so  when  the  construc- 
tion is  in  accord  with  the  mode  of  execution  of  the  contract  by 
the  parties. 

A  street  is  a  space  dedicated  to  public  use,  for  the  passage  and  cir- 
culation thereon  of  ordinary  driven  vehicles  and  animals,  in 
cities  and  towns. 

A  neutral  or  middle  ground  is  a  strip  of  land  extending  between  the 
streets,  or  thoroughfares,  which  is  not  only  not  used,  but  pro- 
hibited from  being  used,  as  a  street,  and  which,  not  being  thus- 
used,  does  not  practically  form  part  of  the  street  proper. 
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Under  a  contract  by  a  city  with  a  railroad  company,  giving  right  of 
way,  that  the  latter  shall  keep  in  good  order  and  condition,  from 
cnrb  to  curb,  the  streets,  intersections,  bridges,  etc.,  through 
which  its  tracks  pass,  it  can  not  be  claimed  that  the  company  is 
nnder  the  obligation  of  keeping  in  such  condition  streets  on 
which  its  tracks  do  not  pass  and  which  extend  alongside  of,  and 
border  on,  middle  or  neutral  grounds,  dividing  them,  comprised 
between  curbs  or  external  lines,  and  which  do  not  form  part  of 
thoroughfares,  on  which  vehicles  usually  circulate. 

The  obligation  exists  only  as  to  such  streets  and  spots  on  which  the 
tracks  actually  pass. 

The  State  ex  rel,  Cityvs,  Railroad  Co.,  p.  560. 

When  the  proprietor  of  a  plantation  and  stock  farm  enters  into  a 
contract  with  another  as  superintendent  and  manager  thereof  for 
an  unnamed  period  of  time,  and,  in  lieu  of  salary,  covenants 
that  the  latter  is  to  have  all  the  products  of  the  farm  and  one- 
half  interest  in  the  increase  of  the  stock,  etc.,  the  former  is  en- 
titled to  terminate  the  agreement  and  retake  the  possession  of 
his  property  whenever  he  becomes  satisfied  that  it  is  to  his  in- 
terest to  do  so,  and  the  management  of  the  latter  results  inju- 
riously to  his  property ;  but  this  right  must  be  exercised  reason- 
ably and  after  due  notice  and  at  the  beginning  of  some  desig- 
nated year. 

The  rights  of  the  superintendent  and  manager,  under  such  a  covenant, 
are  closely  assimilated  to  those  of  a  usufructuary,  and,  on  effect- 
ing a  settlement  of  the  engagement,  the  proprietor  is  entitled  to 
have  set  apart  a  number  of  cattle,  etc.,  equal  to  that  originally 
invested  by  him,  at  its  commencement  or  afterward,  and  the 
increase  to  be  found  remaining  thereafter  must  be  divided. 

Long  vs.  Kee,  p.  899. 

An  agreement  between  three  parties  that  they  will  join  in  a  pool 
with  a  fourth  party  then  absent,  to  purchase  10,000  bales  of 
future  cottons,  if  such  fourth  party  shall  agree  thereto,  operates 
a  mere  proposition  to  said  party,  which  any  one  of  the  proposers 
may  withdraw,  either  before  acceptance  or  immediately  after 
receiving  notice  of  acceptance. 

Even  if  one  of  the  proposers  be  authorized  to  conclude  the  agree- 
ment on  acceptance  by  the  party  to   whom  the  proposition  is 
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made,  yet  sach  an  agreement  has  -no  executory  force  by  reason 
of  the  entire  indeterminateness  of  the  object. 

AH  the  proposers  are  entitled  to  notice  of  the  completion  of  the 
agreement,  and  to  a  voice  in  settling  and  ascertaining  the  de- 
tails of  the  purchase,  sach  as  the  months  which  are  to  be  bought, 
the  prices  to  be  paid,  the  broker  to  be  selected,  the  party  to  be 
selected  as  head  of  the  pool  authorized  to  receive  notices,  and 
to  direct  the  operation,  etc. 

When  one  of  the  proposers  has  had  no  notice  that  the  proposition 
had  ever  been  accepted,  or  that  the  futures  have  been  bought 
until  a  month  afterward,  when  the  transaction  has  been  closed 
out  at  a  heavy  loss,  and  when  the  other  parties  have  settled  all 
the  details  and  made  the  purchase  without  notice  to  or  consult- 
ation with  him,  he  can  not  be  held  bound  by  such  loss. 

Peef  d:  Co.  vs.  Meyer,  p.  1034. 
CORPORATIONS. 

Subscribers  for  stock  of  an  incorporated  company,  whose  capital  ia 

fixed  at  a  certain  sum,  whose  shares  are  limited  to  a  certain 

number,   and  whose  charter  provides  that  payment  shall  be 

made  as  may  be  determined  by  the  Board  of  Directors,  can  not 

be  compelled  to  pay  until  the  whole  capital  has  been  subscribed 

for  and  the  Board  has  called  for  payment,  unless  it  is  shown 

that,  by  their  acts,  they  have  waived  their  rights,  in  thoae 

regards.  Exposition  Railroad  Co.  vs.  Railroad  Co.,  p.  370. 

Under  its  charter  the  Citizens  Bank  is  entitled  to  proceed  againat 
the  heirs  of  a  stock  holder  for  the  satisfaction  of  its  claims, 
secured  by  mortgage  and  pledge,  and  enforcement  of  the  same 
by  seizure  and  sale  of  the  property,  without  recurring  to  the 
hypothecary  action.  It  can  not,  however,  recover  a  personal 
judgment  where  they  have  accepted  under  benefit  of  inventory 
the  succession  of  their  author. 

Citizens  Bank  vs.  Hyams  et  als.,  p.  729. 
COSTS. 

Outlays  for  printing  the  brief  required  by  the  rules  of  the  Supreme 
Court  are  not  charges  susceptible  of  being  taxed,  as  costs  of 
appeal,  which  the  party  cast  is  condemned  to  pay. 

Cltne  vs.  Railroad  Co.,  p.  35. 
An  applicant  from  a  Recorder's  sentence  condemning  him  to  pay  s 
fine  and  in  default,  to  be  imprisoned  for  a  number  of  days,  for 
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Act  16  of   1884  and  Act  19  of  1886,  invoked,  applies  to  cases  of 
prosecutions  for  crime  and  not  to  proceedings  for  violation  of 


CRIMINAL  LAW. 

APPEAL. 

The  Supreme  Court,  having  no  jurisdiction  of  facts  in  criminal  cases, 

can  afford  no  relief  to  an  appellant  who  complains  that  the  venue 

had  not  been  proven  on  his  trial.    That  matter  was  exclusively 

within  the  province  of  the  jury. 

The  State  V8.  Starka,  p.  316. 

The  charge  in  an  indictment,  and  not  the  verdict  of  the  jury  or  judg- 
ment of  the  court,  determines  the  right  of  appeal. 

The  State  V8,  Ouillory,  p.  681. 

The  clerk  of  court  can  not  be  heard  to  urge  the  non-approval  of  the 
minutes  by  the  trial  judge,  when  it  appears  from  the  record  that 
the  accused  was  convicted,  sentenced,  judgment  signed  and  an 
order  of  appeal  granted  and  entered  on  the  minutes.  Acts  1878 ; 
p.  66,  R.  S.  La.,  Sec.  1002. 

An  order  of  appeal  does  not  derive  its  juridical  life  from  the  mere 
fact  of  the  approval  of  the  minutes  by  the  trial  judge  at  the 
adjournment  of  court,  but  the  right  of  appeal  accorded  to  the 
accused  by  the  order  is  operative,  and  can  be  enforced  from  the 
moment  of  the  rendition  of  the  order  and  of  its  recordation  on 
the  minutes  of  the  court.     38  An.  642. 

When,  owing  to  illness  of  the  trial  judge,  the  minutes  of  the  term  of 
court  have  not  been  approved,  a  convicted  accused  to  whom  an 
order  of  appeal  has  been  granted  in  open  court,  and  entered 
on  the  minutes,  after  judgment  signed,  can  not  be  prejudiced 
thereby,  and  the  order  of  appeal  is  sufficient  notice  to  the  clerk 
to  make  out  and  forward  the  transcript  according  to  law. 

State  ex  rel.  Black  vs.  Clerk  of  Court ,  p.  637. 
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the  violation  of  a  municipal  ordinance,  can  not  be  viewed  as  an         ^     .vi 
accused  in  a  criminal  prosecution,  by  indictment  or  information, 


'^ 


before  a  court  of  general  criminal  jurisdiction,  for  the  com  mis-  J 

sion  of  a  crime  punishable  with  death  or  hard  labdr  or  a  fine  .            J^ 

exceeding  $300,  and  is  bound,  as  a  condition  precedent  to  the  V:  '^^ 

filing  of  the  transcript  of  appeal,  to  deposit  with  the  clerk  the  ^."? 

amount  prescribed  by  the  rule.  *f'^ 

'M 


city  ordinances.  State  vs.  Heuchertj  p.  270.  -  ;V  >i 
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The  clerk,  a  ministerial  officer  of  the  court,  has  not  the  legal  right  to 
question  the  correctness  of  the  court's  minutes  and  plead  the 
nullity  of  the  order  of  appeal,  in  that  the  presiding  judge  did  not 
sign  them  on  the  last  day  of  the  term,  as  a  ground  not  to  make 
the  transcript  of  appeal  in  a  criminal  case. 

Nor  can  he  require  in  a  criminal  case  a  deposit  of  money  or  security 
for  the  payment  of  the  transcript  of  appeal. 

State  ex  rel,  McFarlane  va.  Clerk  of  Court,  p.  640. 

When  the  record  contains  no  bill  of  exception,  motion  in  arrest  of 
judgment,  or  assignment  of  errors,  and  there  is  no  error  on  the 
face  of  the  record,  the  verdict  and  judgment  will  not  be  dis- 
turbed. State  V8,  Bertifiy  p,  748. 

Where  the  record  in  a  criminal  case  presents  neither  bill  of  excep- 
tion, motion  to  quash  or  in  arrest,  nor  assignment  of  errors,  and 
there  is  no  error  patent  on  the  face  of  the  record,  the  judgment 
appealed  from  will  be  affirmed.  State  vs.  Turley,  p.  769. 

BOND. 

When  the  forfeiture  of  an  appearance  bond  has  been  set  aside  the 
accused  stands  before  the  court  as  though  no  such  proceeding 
had  taken  place,  and  it  was  his  duty,  in  complying  with  the  con- 
ditions of  the  bond,  to  appear  from  day  to  day,  until  the  charge 
against  him  was  legally  disposed  of. 

Tke  court  had  the  undoubted  right  to  fix  a  day  for  the  trial,  and  in 
default  of  the  appearance  of  the  accused  to  enter  a  judgment 
forfeiting  the  bond. 

When  the  surety  on  the  bond  moved  to  set  aside  a  forfeiture  of  the 
bond,  and  the  District  Attorney  afterward  files  a  like  motion, 
and  the  judgment  of  forfeiture  is  set  aside,  the  surety  has  no 
cause  to  complain,  as  all  that  he  asked  was  granted  by  the  order 
setting  aside  the  forfeiture. 

The  recorders  in  the  city  of  New  Orleans  are  fully  authorized,  as 
committing  magistrates,  to  take  and  acknowledge  bonds  where 
the  punishment  is  hard  labor. 

The  forfeiture  of  a  bond  in  a  criminal  case,  for  the  appearance  of 
the  accused,  is  a  criminal  proceeding,  and  is  to  be  tested  alone 
on  a  question  of  jurisdiction  by  the  character  of  the  crime 
charged  against  the  accused.       State  vs.  Comig  et  ate.,  p.  416. 
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CERTIORARI. 

Certiorari  lies  only  to  ascertain  the  validity  of  judicial  proceedings 
on  their  face,  and,  when  qaestioned,  the  jurisdiction  of  the  court 
entertaining  them.     It  can  not  serve  to  review  a  judgment. 

In  the  instant  case,  the  proceedings  being  regular  and  the  jurisdic- 
tion unquestioned,  the  application  can  not  be  entertained. 

State  ex  rel,  Matranga  vs.  Judge,  p,  1089. 

A  writ  of  certiorari  will  not  be  made  peremptory  after  judgment 
where  the  accused  has  failed  to  reserve  any  bill  of  exception 
and  has  neglected  to  file  any  plea  in  bar  or  to  make  any  motion 
in  arrest  of  judgment ;  the  offence  being  substantially  charged 
in  the  language  of  the  statute,  and  the  information  not  wanting 
in  substantial  averments  to  make  it  absolutely  null. 

The  illegalities  were  cured  by  the  neglect  to  plead  them,  and  by  the 
consequent  sanction  of  the  defendant. 

State  ex  rel.  Otis  va.  Judge,  p,  1160. 

CONTINUANCB. 

An  application  for  a  continuance  in  a  criminal  case,  on  account  of 
the  absence  of  a  witness,  unsupported  by  affidavit,  can  not  be 
considered.  State  vs.  Perique  et  al.,  p.  408. 

When  an  affidavit  for  continuance  sets  forth  all  the  essential  requi- 
sites as  to  the  names  and  residence  of  the  witnesses,  the  char- 
acter and  materiality  of  their  testimony,  the  exercise  of  proper 
diligence,  and  the  ability  to  procure  attendance  of  the  witnesses 
if  the  trial  be  deferred,  the  refusal  by  the  judge,  who  signs  the 
bil]  of  exceptions  without  qualification  and  without  reasons,  is 
error.  State  vs.  Butler,  p.  405. 

The  fact  that  the  grand  jury  is  investigating  a  charge  of  murder 
against  accused  in  custody,  without  the  benefit  of  bail,  is  no 
justification  for  a  recorder  to  decline  to  fix  and  examine  the 
complaint  before  him. 

Such  investigation  does  not  suspend  the  pending  prosecution  before 
the  recorder. 

While  under  Section  1010,  R.  S.,  justices  of  the  peace  have  no  au- 
thority to  investigate  such  charges,  the  same  being  vested  in 
78 
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District  JudgeR  only,  the  recorders  of  the  city  of  New  Orieans 
under  previous  laws,  under  the  Constitution  and  the  city  charier, 
are  empowered  to  do  so. 

It  is  the  mandatory  duty  of  the  recorder  before  whom  such  com- 
plaints are  lodged,  to  proceed  to  the  investigation  thereof, 
unless  the  grand  jury  discharge  the  accused,  or  the  State  dis- 
continues the  prosecution  before  him. 

The  action  of  the  recorder,  however  favorable  to  an  accused,  can 
not  relieve  the  grand  jury  of  the  duty  or  deprive  them  of  the 
right  to  investigate  the  charges  against  the  accused,  or  divest 
them  of  their  power  over  the  accused. 

The  recorder,  although  bound  to  proceed  with  the  pending  prosecu- 
tion, may,  nevertheless,  on  proper  showing,  after  the  case  shall 
have  been  fixed  for  examination,  continue  the  same  for  any 
valid  cause,  in  the  exercise  of  a  sound  leg^l  discretion. 

The  remedy  asked  is  the  proper  one  and  on  the  record,  most  be 

allowed. 

State  ex  reL  Matranga  et  al.  vs.  Recorder,  p.  1091. 

It  is  not  enough  for  an  accused  who  moves  for  a  continuance  on  the 
ground  of  the  absence  of  a  material  witness  duly  subpoened,  to 
swear  that  he  was  afflicted  before  the  occurrence  with  a  disease 
which  left  as  a  trace  a  temporary  aberration  of  mind,  rendering 
him  irresponsible. 

Necessarily,  he  must  have  had  lucid  intervals,  since  the  aberration 
was  temporary. 

He  should  have  set  forth  the  fact  that  at  the  time  of  the  conmiiBsion 
of  the  act  he  was  insane  and  irresponsible,  exclusively  to  the 
knowledge  of  the  absent  and  wanted  witness. 

State  V8,  Manceatt^,  p,  1164. 

DISTRICT   ATTOBNEY. 

An  objection  urged  to  the  power  and  constitutional  authority  of  a 
judge  to  appoint  an  attorney  at  law  to  act  in  the  place  of  a 
district  attorney,  can  not  be  examined  unless  the  record  dis- 
closes a  state  of  facts  justifying  the  belief  that  such  appointee 
participated  in  the  trial.  State  vs.  Richard,  p.  83. 
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In  a  criminal  prosecution,  evidence  to  show  what  the  accused,  testi- 
fying in  his  own  behalf,  had  stated  on  a  previous  trial  on  the 
same  charge,  in  which  the  jury  had  failed  to  agree,  is  irrelevant 
and  inadmissible,  unless  it  be  to  prove  a  confession  or  admission 
of  guilt,  if  it  appears  that  the  defendant  did  not  testify  at  all  on 
the  second  trial  at  which  he  was  convicted. 

It  can  not  be  allowed  to  impeach  a  witness  before  he  has  been  heard, 
and  under  Act  29  of  1886,  which  allows  an  accused  party  to 
testify,  his  testimony  must  be  weighed  and  considered  according 
to  the  general  rules  of  e\idence. 

The  State  vs.  Browiison^  p.  186. 

Ir*  a  trial  under  an  indictment  for  burglary  under  the  provisions  of 
Section  860  of  the  Revised  Statutes  of  Louisiana,  as  well  as  at 
common  law,  the  intent  with  w^hich  the  entry  was  made  is  the 
essential  ingredient  of  the  crime  charged.  The  offence  is  not 
complete  without  the  felonious  intent,  without  which  it  would 
be  merely  a  trespass. 

In  general  the  intent  may  be  presumed  from  what  the  offender 
actually  does  after  breaking  and  entering :  if  he  commit  a  felony 
it  may  be  fairly  presumed  that  he  entered  for  that  purpose. 
But  this,  like  other  presumptions,  may  be  rebutted. 

Hence  in  the  trial  of  a  charge  of  breaking  and  entering  with  intent 
to  kill,  the  State  is  restricted  to  proof  of  that  intent,  and  the 
accused  can  not  be  convicted  of  any  other  felony. 

In  such  a  case  the  accused  must  be  allowed  to  introduce  testimony 
to  show  that  his  intent  was  anything  else  but  that  to  kill,  even 
if  the  intent  was  in  itself  unlawful  and  unjustifiable  in  law.  The 
accused  must  be  allowed  to  prove  all  the  circumstances  sur- 
rounding or  characterizing  his  alleged  intent.  A  partial  ex- 
planation is  not  sufficient,  and  a  ruling  of  the  trial  judge 
excluding  evidence  to  show  the  real  and  whole  intent  is  erro- 
neous. The  object  of  such  testimony  is  aot  to  justify  or  mitigate 
the  offence  charged,  but  merely  to  negative  or  rebut  the  pre- 
sumption of  the  intent  to  kill. 

The  jury  should  be  the  sole  judges  of  the  effect  of  such  evidence  as 
going  to  show  the  real  intent  with  which  the  entry  was  effected. 


'1 


1236  INDEX. 

CRIMINAL  LAW— Continued. 

EVIDENCE. 

Under  such  charge,  if  the  evidence  shows  that  the  accused  commit- 
ted some  other  unlawful  act,  but  not  with  the  intent  to  kill  as 
laid  in  the  indictment,  he  can  not  be  convicted.  In  the  absence 
of  proof  of  intent  to  kill,  or  in  case  of  proof  negativing  such  in- 
tent, there  is  no  burglary. 

State  of  Louisiana  vs.  Oerassin  M^che  et  als.,  p.  273. 

Proof  of  attempts  by  accused  to  intimidate  a  witness  for  the  prose- 
cution is  admissible  as  tending  to  establish  a  presumption  of 
guilt ;  and  such  admissibility  is  not  destroyed  by  the  fact  that 
on  a  trial  for  the  crime  of  intimidating  the  same  witness  accused 
had  been  acquitted.  State  vs.  Baden,  p,  2d5. 

Expert  testimony  is  inadmissible  for  the  purpose  of  proving  that 
puerperal  mania  is  of  common  occurrence,  at  child-birth,  in  the 
absence  of  all  proof  tending  to  show  any  mental  derangement 
in  the  mother  at  the  time  she  eave  birth  to  the  child. 

Proof  of  a  separation  of  the  members  of  the  jury  during  the  time  of 
their  deliberations — some  of  them  sleeping  in  a  room  and  some 
in  an  adjoining  hall;  some  remaining  in  the  room,  while  othen 
walked  out  on  a  gallery — ^is  insufficient  to  vitiate  their  verdict, 
because  such  a  separation  is  not  such  as  to  have  necessarily  or 
reasonably  prejudiced  the  rights  of  the  accused. 

A  juror  is  an  incompetent  witness  by  whom  to  impeach  the  verdict 
of  the  jury  of  which  he  was  a  member. 

State  vs,  Richmondy  p.  299. 

Ordinarily,  when  the  act  is  deliberately  committed,  with  a  deadly 
weapon,  and  is  likely  to  be  attended  with  dangerous  conse- 
quences, the  malice  requisite  to  murder  will  be  presumed.  Bat, 
as  a  general  rule,  it  has  been  held  that  the  presumption  which 
arises  from  a  killing,  unconnected  with  such  circumstances  of 
violence,  is  that  of  murder  in  the  second  degree  only. 

Since  malice  can  not  usually  be  directly  proved,  and  the  evidence  of 
it,  therefore,  being  circumstantial,  any  facts  which  go  to  afford 
an  inference  of  its  existence,  are  admissible. 

When  the  scienter  or  quo  animo  forms  an  essential  or  indispensable 
part  of  the  inquiry,  testimony  may  be  offered  of  such  acts,  con- 
duct or  declarations  of  the  accused  as  tend  to  establish  snch 
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knowledge  or  intent,  notwithstanding  they  may,  in  law,  consti- 
tute a  distinct  offence. 

Though  generally  objectionable,  proof  of  a  different  crime  from  the 
one  charged  is  admissible  when  both  offences  are  closely  linked 
and  constitute  parts  of  the  res  gestae;  and  when  it  is  pertinent 
and  necessary  to  show  intent. 

As  It  is  permissible,  on  a  trial  for  murder,  to  show  guilty  knowledge, 
or  criminal  intent,  by  making  proof  of  the  commission  of  an- 
other crime,  either  perpetrated  or  attempted,  and  which  con- 
stitutes a  part  of  the  res  gestsB,  and  for  the  purpose  of  showing 
intent  J  further  proof  of  premeditation  is  unnecessary. 

State  vs,  Deschamps,  p.  667. 

Former y   can  be   proven,   although  the   instrument  forged   is   not 

minutely  described;  provided  it  be  described  by  any  name  by 

which  it  is  usually  designated. 

State  vs.  Clement,  Jr.,  p,  683. 

Whenever  there  is  a  difference  in  the  recitals  of  a  bill  of  exception 
between  the  statement  made  by  the  trial  judge  and  the  state- 
ment of  counsel,  the  former  is  accepted  as  correct. 

Declarations  made  by  the  party  shot,  immediately  after  the  shooting, 
are  a  part  of  the  facts  of  the  case  and  of  the  events  inseparable 
from  the  crime,  and  are  admissible  in  evidence,  as  part  of  the 
res  gestse. 

They  are  instinctive  words  and  not  words  of  narration. 

State  vs.  Euzebe,  p.  727. 

Evidence  of  prior  threats  is  not  admissible  in  support  of  a  plea  of 
self-defence  in  homicide,  unless  they  have  been  followed  by  an 
overt  act  or  hostile  demonstration,  at  the  time  of  killing,  of 
such  a  character  as  to  indicate  that  the  deceased  was  then  and 
there  about  to  execute  said  threats,  and  to  justify  defendant  in 
believing  that  his  life  was  in  such  apparently  imminent  danger 
as  to  authorize  him  to  take  his  adversary's. 

State  vs.  Cosgrove,  p.  763. 

In  case  a  prosecution  solely  depends  upon  circumstantial  evidence, 
and  the  State  is  necessitated  for  that  reason  to  eke  out  proofs 
of  the  defendant's  guilt  by  piecemeal,  and  to  obtain  it  from  any 
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source  possible,  it  is  in  all  likelihood  impossible  for  the  trial 
judge,  at  any  particular  stage  of  the  proceedings,  to  determine 
the  admissibility  or  pertinency  of  testimony ;  hence,  under  the 
well  recognized  rule  of  law  that  no  party  can  be  controlled  in 
the  order  in  which  he  shall  introduce  his  testimony,  the  proper 
course  for  the  judge  to  pursue  is  to  admit  the  evidence,  and,  if 
it  is  not  properly  connected  subsequently  with  other  incompe- 
tent evidence  in  the  case,  he  should  charge  the  jury  to  disregard 
it,  and  if  the  grounds  of  objection  assigned  thereto  by  the  de- 
fendant at  the  time  of  the  offering  prove  to  have  been  well 
taken,  he  should  request  proper  instructions  to  be  given  to  the 
jury ;  and  if  same  should  be  refused  he  should  reserve  a  bill  to 
the  refusal. 

When  the  parol  proof  offered  is  intended  to  establish  the  fact  of  an 
arrest  having  been  made  in  a  proceeding  altogether  different 
from  the  one  on  trial,  merely  as  a  corroborating  circumstance, 
and  not  for  the  purpose  of  proving  the  existence  or  pendency 
of  another  prosecution,  it  is  competent  and  the  best  evidence. 

As  a  general  rule,  observations  indulged  in  by  the  judge  in  presence 
of  the  jury  though  not  appertaining  to  particular  testimony  is 
reprehensible  as  having  a  tendency  to  improperly  influence  the 
jury.  But  it  is  our  province  to  judge  of  the  circumstances  under 
which  the  same  were  made,  and  of  their  probable  effect  on  the 
jury. 

When  the  general  tenor  and  effect  of  a  witness'  examination-in- 
chief  is  to  establish  an  alibi,  the  State  is  at  liberty  to  cross-in- 
terrogate the  witness  as  to  other  collateral  faots  and  circum- 
stances incidental  to  that  question,  though  those  particular  facts 
and  circumstances  had  not  been  dealt  with  in  the  examination- 
in- chief.  State  vs.  McFarlain,  p.  808. 

When  an  accused  is  out  on  bail  the  judge  has  no  authority,  pending 
the  trial,  to  order  his  arrest  and  confinement  in  prison  withont 
some  reasonable  ground  to  believe  that  he  will  attempt  to  es- 
cape ;  but  such  arrest  and  confinement  are  no  cause  for  setting 
aside  a  verdict  of  guilty  against  the  accused.  The  request  of  a 
District  Attorney  to  a  witness  to  answer  "yes"  or  "no"  is  no 
reason  for  excluding  the  witness'  answer.     Where  a  party  is  on 
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trial  for  manslaughter  it  is  competent  to  prove  threats  made  the 
day  before  the  homicide  by  the  accused  against  the  deceased. 
It  is  not  necessary,  as  a  foundation  to  the  introduction  of  the 
evidence,  that  it  be  proved  that  the  threats  were  communicated 
to  the  accused.  The  law  governing  this  proof  applies  to  threats 
made  by  the  deceased  against  the  accused.  In  the  course  of  the 
trial,  where  an  objection  was  made  to  a  question  addressed  to  a 
State  witness  and  the  trial  judge  said :  I  will  take  down  the 
question  and  the  objection,  for  the  Supreme  Court  to  pass  on, 
malde  in  the  presence  of  the  jurors,  and  the  judge  cautions  the 
jury  not  to  consider  in  the  discussion  of  the  question  anything 
said  by  him  or  counsel,  the  accused  has  no  cause  of  complaint. 
Dying  declarations,  made  under  sense  of  impending  dissolution, 
and  which  state  facts  and  not  opinions  connected  with  the  cir- 
cumstances of  the  inflicting  of  the  mortal  wound,  are  admissi- 
ble in  evidence.  It  is  not  necessary  that  the  deceased  should 
explicitly  state  that  he  was  at  peace  with  the  world  and  his  God. 
This  fact  may  be  drawn  from  the  facts  stated  in  the  declaration. 

State  V8,  Blacky  p.  861. 

In  a  bill  of  exception,  where  there  is  a  variance  in  the  statement  of 
facts  between  counsel  and  the  trial  judge,  the  latter' s  statement 
will  be  accept'^d. 

When  the  proper  foundation  has  not  been  laid,  evidence  can  not  be 
received  as  to  the  prior  acts,  conduct  or  threats  of  the  accused 
against  the  defendant. 

A  difficulty,  on  the  day  previous  to  the  homicide,  with  another  per- 
son than  the  accused,  is  not  admissible  in  evidence  as  a  part  of 
the  re8  gestse.  State  V8,  Bowser,  p.  936. 

Perjury  may  be  proved  by  one  witness  and  corroborating  circum- 
stances. The  rule  requiring  more  than  the  testimony  of  a  single 
witness  is  limited  to  the  question  of  the  falsity  of  what  the  de- 
fendant delivered  under  oath.  A  second  witness  is  not  required 
to  turn  the  scale  against  the  defendant's  former  oath,  but  cir- 
cumstances or  facts  otherwise  appearing  may  suffice,  such  as 
independent  corroboration  of  the  testifying  witness,  the  defend- 
ant's declarations  contradictory  of  the  testimony  for  which  he 
is  on  trial. 
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It  is  not  necessary  that  this  corroborating  or  ancillary  evidence  or 
circumstances  should  be  of  weight  equal  to  the  testimony  of  a 
single  witness. 

By  the  modem  rule  it  is  sufficient  either  that  there  are  two  witnesses 
or  that  testimony  of  the  one  witness  is  corroborated  or  sus- 
tained by  other  facts  appearing  in  the  case  or  testified  to  by 
other  witnesses.  State  vs.  Jean,  p.  946. 

<*  The  rules  of  evidence  in  the  prosecution  of  crime  shall  be  accord- 
ing to  the  common  law,  unless  otherwise  provided."  Acts  of 
1805. 

Where  an  attempt  has  been  made  by  the  husband  to  murder  his  wife 
she  is  a  competent  witness.  State  ve.  Parker,  p.  972. 

The  officers  charged  with  service  of  subpoenas  are  proper  witnesses 
to  prove  the  reason  of  non- service  in  laying  a  foundation  for  in 
troduction  of  testimony  taken  on  preliminary  examination. 

When  the  witness  can  not  be  found  and  the  search  and  inquisition 
for  him  leads  the  officer  to  the  conclusion  that  he  has  left  the 
State,  the  deposition  on  the  preliminary  trial  may  be  admitted. 

While  the  acts  and  sayings  of  participants  in  the  transaction  at  the 
time  of  the  hoiAlcide  form  part  of  the  res  gest(B,  and,  as  such, 
may  be  proved  by  third  persons,  the  comments  and  criticisms  of 
mere  observers  can  not  be  so  proved,  but  such  persons  must 
themselves  be  called  and  examined. 

State  of  Louisiana  vs.  Matt  Riley,  p.  995. 

A  female  under  12  years  of  age  is  incapable  of  yielding  consent  to 
sexual  intercourse. 

While  it  is  true  that  it  is  for  the  court  to  be  satisfied  of  the  compe- 
tency and  admissibility  of  evidence,  and  not  for  the  jury,  it  is 
equally  the  right  of  an  accused  party  to  see  to  it  that  no  incom- 
petent or  inadmissible  testimony  is  adduced  against  him. 

The  admissibility  in  evidence  of  a  confession  of  the  accused  must 
necessarily  be  tried  and  determined  by  the  judge  before  it  can 
be  given  to  the  jury  as  evidence ;  and  in  such  a  trial  the  ac- 
cused has  the  right  to  participate,  and,  through  counsel,  cross- 
examine  the  State  witnesses  by  whom  the  confession  is  sought 
to  be  proved.  State  of  Louisiana  vs.  Geroge  Miller,  p.  118. 
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Under  Act  29  of  1886  conviction  of  infamous  crime  is  no  longer  a 
disqualification  of  a  witness  in  criminal  cases.  State  vs.  Mack  *, 
41  An.  1079.  State  of  Louisiana  va,  McManus,  p.  1194. 

Where  the  confessions  of  a  defendant  are  made  voluntarily,  without 
anything  having  been  done  to  induce  or  extort  them,  they  are 
admissible. in  evidence  at  his  trial. 

Where  an  interpreter  has  been  appointed  and  duly  sworn  to  interpret 
the  testimony  of  a  witness,  who  did  not  understand  the  English 
language,  and  it  is  made  evident  that  he  was  competent,  and 
faithfully  and  correctly  interpreted  the  language  of  the  wit- 
ness, there  was  no  ground  for  objection. 

State  V8,  Hamilton,  p.  1204. 

FORFEITURE   OF  BOND. 

Where  the  minutes  of  the  court  contain  no  record  of  the  forfeiture 
of  an  appearance  bond  in  a  criminal  case,  the  record  can  not  be 
supplied  by  parol  testimony. 

To  amend  the  record  long  after  it  has  been  made  up  by  parol  testi- 
mony, particularly  when  the  amendment  is  for  the  purpose  of 
establishing  a  judgment,  would  be  a  dangerous  proceeding. 

In  a  suit,  in  the  nature  of  a  scire  facias,  to  revive  a  judgment  of  the 
forfeiture  of  an  appearance,  and  to  cause  execution  to  issue 
thereon,  it  is  not  necessary  to  advertise  the  loss  of  the  bond 
before  giving  evidence  of  its  description,  as  the  suit  is  not 
founded  on  the  bond,  but  the  judgment  of  forfeiture. 

State  vs.  Doyle,  p.  640. 

INDICTMENT  OR  INFORMATIONS. 

In  an  indictment  for  larceny,  description  of  thing  stolen  as  ''  one 
beef  of  the  value  of  fifteen  dollars,  of  the  property  of  A.  B." 
is  sufficient.  State  vs.  Baden,  p.  295. 

An  indictment  reciting  that  the  accused  ''did  kill  and  murder  a 
female  child  whose  name  is  to  the  said  jurors  unknown,"  con- 
tains a  sufficient  description  of  the  deceased. 

State  of  Louisiana  vs.  Richmond,  p.  299. 

An  Indictment  under  a  statute  must  set  forth  the  particular  facts 
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and  circumstances  which,  under  the  terms  of  the  statute,  are 
essential  to  constitute  the  crime  charged. 

State  V8,  Joh7i8on,  p.  559. 

In  an  indictment  for  perjury,  it  is  sufficient  to  charge  the  materiality 
of  what  is  sworn  to. 

It  is  a  question  for  the  jury  to  determine  whether  there  is  variance 
between  the  charges  in  the  indictment  and  the  proof  offered  to 
sustain  it.  State  vs.  Gonsoulin,  p.  579. 

An  allegation  of  the  value  of  the  forged  instrument  is  not  essential 

in  the  indictment  or  information. 
The  offence  may  be  charged  in  different  ways  in  several  counts. 

State  V8,  Clement,  Jr.,  p.  683. 

The  verdict  of  the  jury,  when  not  self-explanatory,  must  be  con- 
strued with  reference  to  the  pleadings,  and  when  it  is  not  defec- 
tive in  form  or  substance,  but  is  clearly  not  responsive  to  the  charge 
in  the  indictment,  and  is  set  aside  for  that  reason,  the  prisoner 
will  be  discharged.  State  vs.  Pratt,  10  An.  191;  State  vs.  Day, 
37  An.  785;  State  vs.  Oliver,  38  An.  632. 

State  vs.  Green,  p.  644. 

A  verdict,  '^guilty  of  wounding  less  than  mayhem,"  is  responsive  to 
an  indictment  charging  that  the  accused  has  *'  toUfully,  mali- 
ciously and  feloniously  inflicted  with  a  dangerous  weapon  on  C. 
a  wound  less  than  mayhem,"  and  is  good. 

The  ruling  in  State  vs.  Watson,  41  An.  599,  has  no  bearing.  It  was 
made  in  a  case  in  which  the  charge  was  that  the  accused  had 
feloniously,  etc.,  the  words  wilfully  and  maliciously,  found  in  the 
statute,  having  been  omitted  and  replaced  by  the  previous  one. 

State  vs.  Mason,  p.  714. 

In  an  indictment  for  shooting  at  while  lying  in  wait,  with  intent  to 
murder,  where  the  words  ** wilfully,  feloniously  and  of  malice 
aforethought,"  are  used  to  describe  the  intent,  it  is  not  neces- 
sary to  repeat  them  before  the  words  '^with  the  intent  to  mur- 
der," etc.  If  the  words  "wilfully  and  feloniously"  only  are 
repeated,  omitting  "malice  aforethought,"  this  will  not  vitiate 
the  indictment,  as  the  repetition  ol  the  words  is  unnecessary. 

State  vs.  Hunter,  p.  814. 
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An  information  is  not  bad  which  contains  two  counts,  charging 
the  accused  in  one  with  severing  certain  property  from  the  soil 
of  another  person,  and  in  the  other  count  with  stealing  the  said 
property.  The  two  offences  may  be  charged  in  the  same  in- 
formation, in  two  counts. 

Property  cut  down  and  detached,  if  removed  either  by  the  accused 
or  by  another,  and  it  be  left  in  this  detached  condition,  it  then 
may  become  the  subject  of  larceny. 

The  name  and  the  initials  of  the  owner  of  the  property  are  sufllcient, 
and  the  fact  that  the  surname,  although  that  of  a  woman,  is  not 
written  in  full,  will  not  vitiate  the  verdict. 

The  allegation  having  been  made  in  the  information  that  the  accused 
cut  down  trees  on  the  lands  of  an  owner  whose  name  was  given, 
there  was  no  necessity  to  describe  the  land  in  order  to  enable 
the  prosecuting  officer  to  prove  up  the  offence  charged. 

State  V8,  Prince^  p.  817* 

An  indictment  charging  that  the  accused  did  wilfully  and  feloniously, 
by  force  and  violence,  rob,  etc.,  is  sufficient  without  the  addi- 
tional words  ''{gainst  his  will." 

State  V8.  Patterson,  p.  934. 

Where  an  indictment  is  found  during  a  term  of  court,  and  no  further 
proceedings  are  had  except  the  arrest  of  defendants  and  their 
discharge  on  bond  to  appear  at  a  succeeding  term,  a  motion 
made  on  the  first  day  of  such  succeeding  term  to  quash  the  in- 
dictment on  the  ground  that  the  clerk  had  not  been  sworn  as  a 
member  of  the  jury  commission,  is  not  too  late,  on  proof  that 
the  defect  was  only  discovered  at  that  date. 

State  178.  Hinson  et  ala.,  p,  041. 

Motion  to  quash  indictment  on  ground  that  clerk  had  not  been 
sworn  as  jury  commissioner,  made  after  arraignment  but  before 
trial,  will  be  held  seasonable  if  proved  that  the  defect  was  not 
known  to  accused  or  his  counsel  before  arraignment  and  was 
urged  as  soon  as  discovered.  State  vs,  Oliver,  p.  943. 

An  indictment  charging,  in  one  count,  one  defendant  with  larceny 
of  three  hogs  and  another  defendant,  in  another  count,  with 
having  received  same  three  hogs  knowing  them  to  have  been 
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stolen  property,  a  verdict  and  judgment  acquitting  the  defend- 
ant of  the  charge  of  larceny  necessitates  the  discharge  of  the 
other  defendant.  In  such  indictment,  two  generic  crimes  being 
conjunctively  charged,  the  former  is  a  necessary  ingredient  of 
the  latter,  and  the  foundation  of  it. 

State  vs.  Antoine  et  ate.,  p.  941. 

In  a  prosecution  for  perjury  it  must  appear  upon  the  face  of  the 
indictment  that  the  matter  alleged  to  be  false  is  material,  and 
to  charge  generally  that  the  false  oath  was  material  on  the  trial 
of  the  issue  upon  which  it  was  taken.  It  is  not  essential  to  show 
particularly  in  what  manner  it  is  material. 

State  vs.  Jean,  p.  946. 

An  information  in  which  are  alleged  all  the  essential  elements  of  an- 
other ofifence,  is  not  necessarily  amenable  to  the  objection  of 
duplicity. 

The  acts  charged  constitute  one  affair  and  make  one  offence.  The 
minor  offence  is  germane  to  the  charge  and  is  necessarily  con- 
nected with  and  constitute  but  one  crime. 

Two  offences  may  be  charged  in  one  count  if  they  constitute  one 
crime. 

An  information  for  feloniously  shooting  with  intent  to  murder  is  not 
double  by  reason  of  stating  that  the  defendant  did  felonionidy 
make  an  assault  with  a  dangerous  weapon. 

Assault  is  an  essential  element  of  shooting  with  intent  to  murder. 

State  vs.  Parkevy  p.  972. 

In  an  indictment  under  Section  791  of  the  Revised  Statutes,  which 
charges  a  wilful  shooting  with  intent  to  murder,  the  omission  of 
the  words  '*  with  a  dangerous  weapon  "  is  no  ground  to  quash, 
because  the  wilful  shooting  with  such  intent  necessarily  pre- 
supposes and  implies  the  use  of  a  dangerous  weapon.  AflSrming 
State  vs.  Humphries,  35  An.  966. 

StaU  vs.  Mosely  et  als.,  p.  975. 

Though  the  offences  denounced  by  Section  794,  Revised  Statutes,  vii : 
first,  inflicting  a  wound  less  than  mayhem  with  a  dangerous 
weapon ;  and,  second,  inflicting  a  like  wound  with  intent  to  kill, 
are  separate  and  distinct  offences,  yet  it  is  settled  that  they  may 
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be  conjunctively  charged  in  the  same  count  of  indictment  with- 
out duplicity.     33  An.  1294. 

State  V8,  Stanley  et  ala,,  p.  978. 

Ownership  of  a  particular  person  is  not  an  essential  ingredient  of  the 

crime  of  larceny,  which  is  simply  the  felonious  taking  and  carry-  :  M 

ing  away  of  the  personal  goods  or  property  of  another.  '  ^ ...  !i 

State  V8.  Harris  J  p.  980.  ;  vt' 

.  ^.^ 

JUDGE'S   CHARGE. 

Under  an  indictment  charging  the  offence  of  inflicting  a  wound  les  .^^^ 

than  mayhem,  under  Act  17  of  1888,  amending  Revised  Stat-  >\ 

utes,  Section  794,  it  was  the  duty  of  the  trial  judge  to  give  the  ^'^ 

jury  instructions  as  to  the  true  meaning  and  significance  of  the  '■'  fi' 

word  maliciously  as  it  occurs  in  that  statute,  and  in  this  respect  V;^ 

nothing  more  was  required.                          State  vs.  Cook^  p.  85.  Jv 

In  case  a  trial  judge  shall  state,  in  a  bill  of  exceptions  reserved  by 

counsel  for  an  accused  person,  that  he  has  substantially  given  \^ 

to  the  jury  certain  requested  special  charges,  and  the  proof  ad- 
duced on  a  motion  for  a  new  trial  discloses  that  in  point  of  fact  . /!> 
the  judge  has  accidentally  failed  to  thus  charge  the  jury,  either  T^ 
in  terms  or  substance,  justice  requires  that  a  new  trial  should          »    ;>; 
be  ordered.                                     State  vs.  Palfrey,  et  ate.,  p.  576. 

To  convict  a  party  of  having  cut  timber  on  the  land  of  another,  in 
violation  of  law,  it  must  appear  that  the  act  was  done  knowing- 
ly and  wilfully,  and  not  through  mistake  or  accident.  Instruc- 
tion to  the  jury  to  that  effect,  although  requested,  was  not 
given.     It  should  have  been  given.     The  case  will  therefore  be  'y 

remanded  for  a  new  trial.  State  vs.  Prince^  p.  817. 

It  was  not  error  for  the  trial  judge  to  refuse  to  charge  specially  as 
follows:     "On  a  charge  of  perjury  it  takes  two  witnesses  to 
convict,   or    one  witness  with    strong  corroborating  circum- 
stances growing  out  of  and  linked  with  the  words  charged  to  ' 
have  been  sworn  to  falsely."                      State  vs.  Jean,  p.  946. 

JURISDICTION. 

An  indictment  for  larceny  must  be  tried  in  the  parish  in  which  the 
offence  was  either  actually,  or  in  contemplation  of  law,  com- 
mitted. 


1246  INDEX. 

CRIMINAL  LAW— ConhTined. 

JURISDICTION. 

An  offender  who  has  stolen  property  in  one  parish  and  carried  it 

to  another  may  be  tried  in  either  parish. 
The  continuance  of  the  asportation  is  a  new  caption. 
Quashing  an  indictment  found  in  the  parish  to  which  the  property 

was  carried,  on  the  ground  of  want  of  jurisdiction,  is  error. 

State  V8,  McCoy y  p.  228. 

Where  the  object  of  a  proceeding  is  to  have  •execution  issue  on  a 
judgment  of  forfeiture  of  a  bond  in  a  criminal  case,  it  is  a  crim- 
inal and  not  a  civil  proceeding,  and  the  jurisdiction  of  the  Su- 
preme Court  is  to  be  tested  by  the  character  of  the  crime  charged 
in  the  indictment.  State  vs.  Doylcy  p.  640. 

JURY. 

Where  there  is  a  difference  in  statement  of  facts  between  counsel 
and  the  trial  judge,  the  latter  will  be  accepted. 

It  is  not  necessary  to  the  competency  of  a  juror  that  he  should  be  a 
scholar,  and  understand  the  definition  of  every  word  used  in  the 
course  of  a  trial,  by  witnesses,  counsel  and  the  court.  It  is  suf- 
ficient if  he  is  conversant  with  the  English  language  so  as  to 
understand  in  substance  the  argument  of  counsel  and  the  testi- 
mony of  witnesses. 

When  erroneous  statements  are  made  by  counsel  which  are  instantly 
corrected  by  the  judge,  and  the  jury  cautioned  against  them,  the 
verdict  of  the  jury  will  not  be  set  aside. 

The  Supreme  Court  will  not  interfere  with  the  discretion  of  the  Dis- 
trict Judge  in  the  enforcement  of  rules  of  decorum  in  their 
courts.     State  vs.  Duck,  35  An.  764. 

When  a  juror  on  his  voir  dire  states  that  what  he  has  heard  about 
the  case  has  made  some  impression  upon  his  mind,  but  that  be 
could  go  into  the  jury  box  free  from  bias  or  prejudice  and  try 
the  case  fairly  and  impartially  according  to  the  evidence  and  the 
instructions  of  the  court  as  to  the  law  applicable  to  the  case,  he 
is  a  competent  juror. 

There  is  no  law  in  this  State  requiring  that  the  accused  shall  be  tried 
by  jurors  selected  from  his  own  race. 

When  it  appears  by  the  record  that  a  jaror  has  been  peremptorily 
challenged  by  the  accused  and  did  not  serve  on  the  jtir>',  the 
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error  in  the  ruling  of  the  District  Jadge  declaring  his  compe- 
tency, wUl  not  invalidate  the  trial,  as  the  accused  was  not 
injured  thereby.  State  vs.  Ford,  p.  255. 

The  maintenance  of  a  challenge  for  cause  by  the  State,  even  if 
erroneous,  affords  no  ground  for  relief  in  absence  of  suggestion 
that  the  State's  peremptory  challenges  were  exhausted. 

Exemption  from  jury  duty  is  a  personal  privilege,  and  not  a  dis- 
qualification, and  the  overruling  of  the  plea  is  matter  of  com- 
plaint for  the  juror,  not  for  defendant. 

Where  the  juror  objected  to  did  not  serve,  but  was  peremptorily 
challenged  by  defendant,  whose  peremptory  challenges  were 
never  exhausted,  error  in  the  ruling  would  afford  no  ground  for 
relief.  State  V3,  Jackson,  p,  1170. 

JURY   COMMISSIONERS. 

The  jury  commissioners  appointed  by  District  Judges  of  the  State 
hold  their  offices  during  the  pleasure  of  the  District  Judge  in 
accordance  with  the  provisions  of  Act  44  of  1877. 

State  vs.  Jean,  p.  946. 

MOTION   IN   ARREST   OP  JUDGMENT. 

A  motion  in  arrest  of  judgment  by  the  principal  convicted  defend- 
ant, that  the  indictment  charging  his  acquitted  co-defendants 
as  accessories  is  fatally  defecti^'^e,  as  they  ought  to  have  been 
prosecuted  as  principals,  is  quixotic  and  unworthy  of  notice. 

State  VB,  Butler  et  als,,  p,  229. 

An  accused  has  a  right  to  have  testimony  reduced  to  writing,  in 
exceptional  cases,  to  establish  material  facts  touching  which 
their  exists  a  difference  of  opinion  between  the  judge  and  him- 
self, which  would  have  disclosed  a  condition  of  things  favorable 
to  the  accused  and  assisted  him  in  his  efforts  for  an  acquittal. 

A  bill  of  exception,  taken  to  the  refusal  of  the  trial  judge  to  cause 
such  testimony  to  be  taken  down,  can  not  be  sustained  when  it 
does  not  show  the  nature  and  substance  of  the  testimony ;  that 
there  existed  a  difference  between  the  accused  and  the  judge ; 
that  the  testimony  was  illegally  admitted  and  was  insufficient  to 
serve  as  a  foundation  for  the  introduction  of  proof  of  voluntary 


■:■:  .:W;- 


•>.v 


■  KKBT  OF   JUDGMENT. 


At 


..  .3d  the  testimony  been  written  down, 
•  .     :a£  Che  declarations  ought  not  to  have 
'^'  iL.  jy  its  not  being  thus  taken,  the  accused 


( • 


^      3««4    a  the  insufficiency  of  the  description  of 

.^  .^-t£^  to  have  been  stolen,  in  an  information 

.T-     o  jice,  after  trial  and  conviction.    Even  if 

.  3»  letective  it  would  be  no  reason  to  quash 

.*:*au:ua.  where  it  contains  another  good  count, 

^^r  oojects  said  to  have  been  stolen. 
.1    ->  che  overruling  of  a  motion  in  arrest  is  a 
State  VB,  AnderBorij  p.  590. 

NEW  TRIAL. 

.•    .  n*w  trial  based  on  newly  discovered  evidence 

*?{T*ucHi  on  the  assignment  of  the  trial  judge,  that 

-.i««»  ^LitHi  upon  were  summoned  by  the  accused  to 

-    —11  inii  were  personally  present  during  the  trial  and 

-.-r»',riced  by  him. 

State  of  Louisiana  vs.  Dorsey,  p.  224. 

•  -^  o  :ae  ruling  of  the  District  Judge  of  a  motion 
-.    r-i..  JQ  :he  ground  that  the  verdict  is  contrary  to 
.  '^-JK^*.  will  not  be  considered  on  appeal. 

State  V8,  Butler  et  als,,  p.  229. 

.    *-<.i  !^td  by  us,  that  as  this  court  has  appellate  juris- 
i     irxiooa  of  law  alone,  it  will  not  revise  the  refusal 

.    ^— i  it- 1».'*»noy  of  evidence  to  make  out  a  case. 

State  V8,  De»champ8j  p.  567. 

'  »*     .'  v:^  *^»i^l  state,  in  a  bill  of  exceptions  reserved  by 

c    ui  wviL^^d  person,  that  he  has  substantially  given 

.  -^     ►  pi;i..a  requested  special  charges,  and  the  proof 

^21   ii»  v'ca  for  a  new  trial  discloses  that  in  point  of 

^^<»<  >.u>  ^-videntally  failed  to  thus  charge  the  jury, 

>   t  — -^  ^c  «iVi>xance,  justice  requires  that  a  new  trial 

^     Cut  K^M  State  V8.  Palfrey  et  als.,  p.  576. 


irt  :o  griuit  a  motion  for  a  new  trial,  based  Bolel^ 
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NEW   TRIAL.        '  '.,. 

The  use  of  wine  in  moderate  quantity  at  a  meal  will  not  per  ae  vitiate  .X-^ 

the  finding  of  the  jury,  when  not  attended  by  circumstances-  of  .[j^Si 

misconduct  and  it  is  not  shown  that  any  member  was  under  the  .  *  ,,j 
influence  of  an  intoxicating  liquor.                                                                 .    .    r^' 

Separation  of  a  juror  from  his  fellows  a  moment  to  wash  his  hands  '     • ' 

in  one  of  the  jury  rooms,  the  door  to  which  was  open  in  the  /  1 

court  room,  in  view  of  the  officer  in  charge,  is  not  cause  for  a  ;    .^ 

new  trial.                                                      State  vs.  Bellow,  p.  586.  ,  r  f 

The  granting  of  a  new  trial,  on  the  ground  that  there  was  an  insuffi-  -  ' 

ciency  of  evidence  before  the  jury  to  justify  a  conviction  rests  >^ 

in  the  sound  legal  discretion  of  the  trial  judge,  and  its  exercise  :-.:% 

will   not   be   disturbed   except  for   grave  and  serious   reasons  '      ^i 

asfci^ned.                                                 State  vh.  Mc Far laiti,  p.  SOS.  ^      • 

PLEADINGS. 

An  objection,  made  for  the  first  time  on  appeal,  that  a  pleading  made 

below  had  been  presented  too  late,  can  not  be  considered  by  the  ; 

appellate  court  for  the  reason  that  the  question  therein  involved 
had  not  been  submitted  to  or  decided  by  the  trial  judge. 

In  a  prosecution  under  Section  868,   Revised  Statutes,  which   pro-  ». 

vides  for  the  punishment  of  "  any  judge,  justice  of  the  peace, 
sheriff,  coroner,  constable,  or  other  civil  officer,''  for  oppression 
or  extortion  under  color  of  his  office,  it  is  essential  to  charge 
and  prove  that  the  accused  was  an  officer  as  designated  in  the 
statute. 

The  omission  in  an  indictment  or  information  of  such  an  averment 

is  a  defect  of  substance,  which  is  not  waived  by  pleading  to  the 

indictment  or  cured  by   the  verdict.     Hence,  the  defect  can  be  : ', 

set  in  a  motion  in  arrest  of  judgment. 

State  V8.  Lubin,  p.  79.  , 

In  case  appellant  desires  this  court  to  review  the  ruling  of  a 
judge  below,  on  a  motion  to  quash  a  t^enire,  he  must  append  the 
evidence  on  which  he  relies,  to  a  bill  of  exceptions,  and  bring  it 
up  with  the  record. 

Error  lies  only  to  matters  of  record,  and  only  such  may  be  assigned  as 
error  here.  State  vs.  Richard,  p.  83. 

79 
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—      itinued. 

PL£iLDING8. 

-"*»  «irt*  tendered  at  the  same  time  to  an  indictment, 
. .«?  •Msparateand  distinct  issues,  they  must  be  tried 

rutins  acquit  is  a  plea  in  bar,  and  the  defendant  may 

i;iLter  extrinsic  of  the  record  that  the  indictment  ift 

— A^.«imaoie.     The  plea  is  of  a  mixed  nature,  embracing 

-   ...V  .lua  fact,  and  ordinarily,  therefore,  requiring  ajm^', 

.     .'^^t   »e  •iisposed  of  before  the  plea  of  not  guUty. 

^ate  ex  rel.  Voorhies  et  aJs,  V8.  Judge,  p.  414. 

vi^ii*  :or  felonies  are  joined  in  a  way  to  prejudice  the  de- 
•..*ant.  De  remedy  is  by  motion  to  elect,  motion  to  qnash;  but 
-T  .  -niiLt  it  is  too  late.  State  vs.  Clement,  Jr,,  p.  583. 

SENTENCE. 

.»:     £  :  he  District  Court  did  not   conflict  with  a  term  of  the 

.n    •!    Vppeals  when  the  accused  was  convicted  (on  a  day 

i*-..va:^  :o  Che  time  fixed  to  hold  a  term  of  that  court)  and 

^attriKr*  wa»  passed  upon  him  six  days  afterward,  at  a  toe 

.'trii  c  was  not  proven  that  the  Court  of  Appeals  was  still  in 

^»«K*.  D.  State  V8.  Eusebe,  p.  727. 

tt.*r*>caai^Dt,  in  default  of  the  payment  of  the  fine,  cannot 
xt  >-<r^i  -*ne  year.  The  court  having  sentenced  the  accused  to 
>-.".jk.n  :n  jaii  until  payment  of  the  fine,  and  not  having  limited 
^  *:^.t^.  Che  sentence  is  illegal  and  void.  The  case  is  remanded 
V  >»ro<v^ied  with  in  accordance  with  the  views  expressed  in 
%    ttv't.'iioa.  State  vs.  Prince,  p.  817. 

VERDICT. 

1    i!u'ccait»nc  for  rape  a  verdict  of  '*  guilty  of  an  assault  with 

i.^rii:   :o  commit   rape,"  is  authorized  by  Section  1053,  R.  S., 

^Ki  >^  rvsivosive  to  the  charge,  its  meaning  and  effect  being  to 

"tvi  .  ir?  defeadant  not  gfuilty  of  rape,  but  guilty  of  the  attempt. 

State  vs.  May,  p.  82. 

^     v-i   mk*  V  -.itifuc  for  murder  a  verdict  of  **  guilty  with  anassanlt 
*  •  1   •.  >^»    ureat  to  kill ''  is  not  responsive  to  the  charge  in  the- 
x.  V    iiv  r:.  diud  the  variance  is  fatal. 
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VERDICT. 

The  two  offences  are  separate  and  distinct  crimes,  which  could  not 
be  joined  in  the  same  count  in  the  indictment. 

State  V8,  Quillory,  p.  581. 

When  a  crime  charged  has  been  created  or  defined  by  a  statute,  the 
offence,  in  the  indictment,  should  be  charged  in  the  words  of  the 
statute,  or  in  words  absolutely  identical  in  meaning  with  those 
of  the  statute.  State  vs.  Thomas,  29  An.  601;  State  vs.  Qreen, 
36  An.  99;  State  vs.  Green,  37  An.  27;  State  vs.  Williams,  37 
An.  778;  State  vs.  Stiles,  5  An.  324;  State  vs.  Heas,  10  An.  195. 

In  an  indictment,  intended  to  be  for  murder  under  Section  1048, 
Revised  Statutes,  the  substitution  of  ''aforesaid"  for  ''afore- 
thought" is  a  fatal  defect.  Malice  thus  charged  lacks  the  pre- 
meditated character  essential  to  constitute  murder,  or  is  actually 
no  charge  of  malice  at  all.  Archbold's  Crim.  Prac.  and  PL 
(8th  Ed.),  pp.  267,  276,  286,  784  (foot  note  1),  803;  State  vs. 
Heas,  10  An.  195. 

Such  a  defect  can  not  be  held  a  mere  clerical  error,  as  it  is  *'  a  vari- 
ance in  the  substance  of  the  indictment"  and  is  "  material  to  the 
merits  of  the  case."  Nor,  as  such,  is  it  curable  by  verdict,  and 
a  motion  in  arrest  of  judgment  is  properly  based  thereon.  R. 
S.,  Sec.  1047;  State  vs.  Morgan,  35  An.  1139;  State  vs.  Hanks, 
39  An.  234;  Wharton's  Crim.  PI.  (8th  Ed.),  Sec.  229  and  Sec. 
760;  State  vs.  Foster,  7  An.  255.  State  vs.  Green,  p.  644. 

Where  an  indictment  contains  two  counts,  and  the  verdict  is  guilty 
of  the  lesser  offence,  it  will  be  sustained. 

State  vs.  Mason,  p.  714. 

The  defendants  were  jointly  indicted  for  bui^lary  and  larceny  in  a 
single  count.  The  case  went  to  a  jury,  who  returned  a  verdict 
finding  them  guilty  of  larceny.  The  judge  directed  the  clerk 
not  to  file  the  verdict,  and  requested  the  jury  to  return  and  con- 
sider the  case  again,  and  find  a  verdict  according  to  the  instruc- 
tions given  them,  at  the  same  time  reminding  them  that  the 
court  "  had  not  submitted  to  thnm  for  their  finding,  whether  the 
defendants  were  guilty  of  larceny  or  not,  as  an  independent 
offence,  and  that  their  finding  was  not  responsive."  There- 
upon, the  jury,  failing  to  agree  upon  a  verdict,  they  were  dis- 
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VERDICT. 

charged,  and  a  new  jury  were  Impanneled,  by  whom  a  verdict 
of  guilty  of  burglary  and  larceny  was  rendered.  Heldy  that  the 
verdict  of  the  jury  first  rendered  was  legal  and  valid,  and  the 
defendants  could  not  be  again  put  in  jeopardy  by  a  new  trial 
under  the  same  indictment.  Under  this  state  of  facts  defend- 
ants' plea  of  autrefois  convict  of  larceny,  and  autrefois  acquit  oi 
burglary,  should  have  been  sustained. 

State  vs.  St.  Clair  et  als.,  p.  755. 

A  verdict  of  guilty  of  one  of  said  offences  so  charged  and  silent  as  to 
the  other,  operates  as  an  acquittal  of  the  latter,  and  is  respon- 
sive to  the  indictment.  State  vs.  Stanley  et  als.,  p.  978. 

WITNESfJES. 

Because  the  names  of  witnesses  appear  on  the  back  of  the  indict- 
ment, imposes  no  duty  on  the  prosecuting  attorney  to  swear 
them  as  witnesses.  The  accused  has  no  right  to  require  the 
prosecution  to  call  and  swear  them  so  that  he  can  cross-exam- 
ine them.  State  vs.  Ford.  p.  255. 

iU'RATOR  AD  HOC, 

If  the  mortgage  creditor  be  an  absentee,  he  may  be  properly  brought 
into  court  through  a  curator  ad  hoc,  the  proceeding  being  sub- 
stantially one  iw  rem^  having  for  its  sole  object  to  fix  the  status 
of  the  property  and  to  determine  the  validity  of  his  apparent 
lien  upon  it  in  order  to  enforce  a  contract  respecting  the  same. 

A  judgment  against  a  non-resident,  properly  represented  in  a  litiga- 
tion by  a  curator  ad  hcK\  involving  the  eflfeot  of  a  judicial  mort- 
gage inscription  on  real  estate  in  this  State,  ought  to  be  explicit 
on  its  face  of  that  effect,  to  bind  the  absentee. 

Durutp  et  aU.  vs.  3/m«ioc/h\  p.  357. 

.\  riti/en  of  the  State  of  Mississippi,  ha^nng  instituted  a  suit,  in  the 
ordinary  form,  in  a  civil  court  in  the  State  of  Louisiana,  against 
citizens  of  the  District  of  Columbia,  averring  her  title  to  an  un- 
divided half  interest,  in  joint  ownership  with  defendants,  in  a  cer- 
tain suit  and  judgment,  the  domicil  of  which  is  in  the  parish 
where  the  suit  is  brought,  though  pending  on  a  writ  of  error 
frvnn  the  Tnited  States  Supreme  Court — Held:  that  an  exception 
to  the  lurisdiction  of  the  court,   ratione  personte.  tendered  by  a 


■mm-- 


INDEX.  1253 


>j^j' 

-■■•K^^: 


CURATOR  AD  HOC— Conhnwed.  .:^^ 

a  curator  ad  hoc,  appointed  to  represent  the  absentee  defend-  '     j\ 
ants,  is  not  good;  that  substituted  service  of  citation  is  effect-  ^* 
ual;  and  judgment  rendered  thereon  will  bind  defendants  as  to 
the  property  to  be  specially  affected  thereby.  .     v  , 
In  such  suit,  judgment  is  evidently  sought  as  a  means  of  reaching  ;r ; 
such  property  or  of  affecting  an  interest  therein.     It  is,  there- 
fore, in  the  nature  of  an  action  in  rem,'  in  so  far  as  it  purports  '    • 
to  enforce  a  contract  in  reference  to  a  specific  interest  in  prop-  ;^' 
erty  within  the  ultimate  jurisdiction  and  control  of  the  court  of  ^b 
first  instance;  and  final  judgment, when  rendered,  will  be  bind-  ,    ^'; 
ing   on  the  non-resident  defendants,  within  and  without  the  '.'q 
State.                    Young,  for  use,  etc.,  vs.   Upshur  et  als.,  p.  362.  'v 

DAMAGES.  I 

The  principle  has  been  definitely  and  well  settled,  that  an  action  '  ^'* 

can  not  be  assimilated  to,  and  treated  as  a  malicious  prosecu-  ;» 

tion,   and  the   plaintiff  therein   held  liable    for   exemplary   or  ^ 

punitory  damages,  unless  it  discloses  a  want  of  probable  cause.  -// 

The  judgment  of  the  court  in  such  suit,  dissolving  a  writ  of  provi-  \ 

sional  seizure,  is  final  and  conclusive  as  to  the  illegality  of  its 

issuance. 
In  such  case  the  defendant  in  the  rent  suit  is  limited  to  the  recovery 

of  actual  damages,  in  case  the  proof  shows  that  plaintiff  therein  ' 

had  probable  cause  for  resort  to  the  writ. 

Mrs.  Ivers  vs.  Ryan,  p.  32. 

In  an  action  for  damages  for  malicious  prosecution,  an  exception  of 
no  cause  of  action  will  be  maintained  if  it  appears  from  plain- 
tiff's own  petition,  and  from  the  judgment  set  up  as  his  acquit- 
tal, that  the  prosecution  was  not  actuated  by  malice  or  without 
probable  cause.  But  if  in  the  same  petition  the  pleader  cumu- 
lates a  demand  for  damages  against  the  same  parties  for  an  ^  ^ 
injunction  alleged  to  have  been  wrongfully  obtained,  he  dis- 
closes a  cause  of  action  by  alleging  that  the  plaintiff  in  injunc- 
tion^had  voluntarily  abandoned  his  writ  and  had  discontinued 
his  action. 

The  voluntary  abandonment  of  an  injunction  has  the  same  legal 
effect  as  a  judgment  rendered  contradictorify,  and  decreeing  the 
injunction  to  have  been  wrongfully  issued. 

Barthe  vs.  City  of  New  Orleans  et  als.,  p.  43. 
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It  18  not  necessary  to  serve  notice  on  the  owner  of  a  building  in  order 
to  recover  damages  from  injuries  received  from  the  falling  of 
the  same,  as  to  its  dangerous  condition.  He  is  bound  to  know 
the  condition  of  his  property.  Ignorance,  of  its  condition  can 
be  no  excuse  for  any  accident  caused  by  its  weakness. 

Where  a  standard  of  duty  is  fixed,  and  its  measure  defined  by  law, 
its  omission  is  negligence  per  se. 

There  can  be  no  difference  in  principle  whether  a  building  has  been 
made  unsafe  by  the  agencies  of  time,  weather  or  the  acts  of 
trespassers,  which  was  within  the  power  of  the  owner  to  prevent. 
In  any  event,  and  under  all  these  circumstances,  it  is  the  duty 
of  the  owner  to  keep  his  building  in  a  safe  condition. 

Tucker  V8.  Railnxid  Co.,  p.  114. 

One  not  a  party  to  a  suit  in  which  an  injuction  has  issued,  and  to 
whom  such  injunction  is  not  directed,  can  not  be  held  in  contempt 
or  be  punished  for  the  violation  of  the  writ  although  the  act 
prohibited  be  illegal  in  itself. 

A  party  punished  by  imprisonment  under  such  circumstances  is  ille- 
gally condemned,  and  has  a  right  of  action  against  those  at 
whose  instance  and  for  whose  benefit  the  order  of  imprisonment 
was  made  and  obtained.  Barthe  vs.  LaquU  ei  al.,  p.  131. 

The  Supreme  Court  is  bound  to  take  cognizance  of  its  own  deciaiona, 
and  of  facts  which  were  proved  in  such  decisions. 

Hence,  in  a  suit  for  damages  resulting  from  an  accident,  a  fact 
proved  in  the  case,  and  bearing  on  a  subsequent  case  growing 
out  of  the  same  cause,  will  be  noticed  in  the  latter  case,  in 
which  the  testimony  is  reticent  on  the  point. 

Under  such  circumstances  the  second  case  will  be  remanded  for 
testimony  on  the  point,  in  furtherance  of  substantial  justice. 
Paland  vs.  Railroad  Co.  et  oto.,  p.  290. 

The  railroad  company,  for  its  convenience  and  that  of  shippers,  had 
constructed  at  the  termination  of  its  track  at  Black  River,  an 
elevator,  or  platform  car,  which  was  used  in  lowering  and  rais- 
ing freight,  on  an  incline  track  extending  from  its  depot  on  the 
bank,  to  the  water's  edge;  and  the  plaintiff^s  husband,  having 
prepared  for  shipment  a  small  cargo  of  fish,  and  placed  same  on 
the  platform  of  the  elevator,  undertook  to  ride  thereon  without 
defendant's  consent  up  to  the  station,  when  the  wire  rope,  by 
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means  of  which  the  car  was  operated,  suddenly  broke,  while 
the  car  was  ascending,  and  caused  the  injury  and  death  of  de- 
ceased. Held :  plaintiff  can  not  recover,  because  the  deceased 
was  not  a  passenger,  and  no  contractual  or  quasi  contractual 
relations  existed  between  him  and  the  defendant — he  being  a 
mere  stranger,  or  a  trespasser  on  the  company's  property. 

If  a  person  by  his  own  solicitation  or  consent,  is  carried  on  a  vehicle 
or  conveyance  which  is  not  used  for  the  purpose  of  passenger 
carriage,  there  be  no  presumption  that  he  is  a  passenger, 
although  the  owner  be  a  common  carrier  of  passengers  by  other 
and  different  means  of  conveyance. 

The  carrier  is  not  under  the  same  degree  of  obligations  as  to  care 
and  diligence  to  guard  against  injuries  to  strangers  as  he  is  in 
case  of  those  against  passengers. 

His  duty  to  the  former  is  governed  by  the  general  principles  of  law, 
that  every  one  is  obliged,  upon  considerations  of  humanity  and 
justice,  to  conform  his  conduct  to  the  rights  of  others,  and,  in 
the  prosecution  of  his  lawful  business,  to  use  every  reasonable 
precaution  to  avoid  their  injury. 

A  railroad  company  has  no  right  to  inflict  wanton  injury  upon  even 
a  trespasser  on  its  location  and  property. 

Snyder  vs.  Railroad  Co.^p.  302. 

If  a  railroad  crosses  a  common  road  on  the  same  level,  the  traveler 
on  the  latter  and  the  railroad  company  are  under  the  common 
obligation  to  do  all  in  their  power  to  prevent  a  collision. 

From  the  character  and  momentum  of  a  railroad  train,  and  the  re- 
quirements of  public  travel  by  means  thereof,  it  can  not  be  ex- 
pected that  it  shall  stop  and  give  way  to  an  approaching  wagon. 
The  train  has  the  preference  and  right  of  way. 

But  it  is  bound  to  give  due  warning  of  its  approach. 

Hence  it  is  negligence  on  the  part  of  the  engineer  running  the  train 
to  omit  to  give  such  warning,  by  sounding  the  whistle  at  the  dis- 
tance required  by  the  rules  of  the  company. 

But  on  the  other  hand  those  who  travel  on  the  common  road  and 
are  approaching  a  railroad  track,  are  bound  to  exercise  due  care 
and  ordinary  diligence  to  ascertain  if  a  train  is  approaching, 
even  if  to  their  knowledge  of  the  road's  schedule  no  train  is 
due  at  that  particular  time. 
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Before  attempting  to  croBR  a  railroad  track,  they  are  boand  to  use 
their  senses — to  listen  and  to  look — in  order  to  avoid  any  possi- 
ble accident  from  an  approaching  train. 

Hence,  it  is  negligence  on  the  part  of  snch  a  person  to  attempt  to 
cross  a  railroad  track,  which  is  several  feet  above  the  level  of 
surrounding  fields,  on  which  there  are  ho  obstructions  to  view 
or  to  sound,  in  broad  daylight,  and  to  fail  to  look  either  way  on 
the  track  or  to  listen  to  the  noise  made  by  an  approaching  train 
running  at  great  speed.  In  such  a  case,  as  his  negligence  has 
contributed  to  the  accident,  he  cannot  recover  damages  against, 
the  railroad  company.         Brown  et  aL  rs.  Railtcay  Co.,  p.  350. 

Th€»  proof  disclosing  that  plaintiff,  while  acting  in  the  capacity  of 
flreman  on  a  railroad  locomotive,  was  injured  b}'  a  fall  occa- 
sioned by  the  derailing  of  the  engine,  tender,  etc.,  and  that  the 
accident  was  caused  by  the  car  wheels  coming  in  contact  with  a 
loose  plank  resting  on  one  of  the  rails  of  the  railroad  track, 
held  that  the  plaintiff,  in  order  to  recover  of  the  master,  most 
show  that  the  accident  was  caused  by  the  direct  and  immediate 
act  of  its  servants. 

In  case  the  proof  shows  that  the  accident  would  not,  in  all  likeli- 
hood, have  happened,  but  for  the  interposition  of  some  inde- 
pendent responsible  third  party,  between  the  servant's  negli- 
gence and  the  injury  sustained,  and  it  affects  the  result,  and  is 
the  immediate  cause  of  the  injury,  the  plaintiff  can  not  recover 
against  the  original  wrong  doer. 

Mire  vs.  Railroad  Co.  et  al.^  p.  385. 

A  hrakeman  employed  on  a  freight  train  in  charge  of  a  conductor 
has  no  implied  authority  to  bind  the  company  by  a  contract  of 
passage,  and  his  permission  to  a  person  to  ride  does  not  make 
such  person  a  passenger. 

If  it  be  true,  as  stated  by  plaintiff's  witness,  that  defendant's  con- 
ductor, on  discovering  that  a  car  had  been  broken  open,  believ- 
ing that  it  had  been  done  by  a  certain  person,  coolly  walked  up 
to  such  person  as  he  was  standing  quietly  at  a  station,  saying 
and  doing  nothing,  and  shot  him  down  without  a  >yord,  such  an 
act  would  be  a  murder  entirely  beyond  the  scope  of  any  em- 
ployment or  function  of  the  conductor,  for  which  the  company 
could  not  be  held  responsible. 
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If,  on  the  other  hand,  the  conductor's  statement  be  true,  that  the 
person  shot  was  detected  in  having  broken  open  one  of  the. cars 
in  the  night  time^  and  when  discovered  jumped  out  of  the  car 
and  ran,  and  refused  to  stop  when  halted,  and  was  thereupon 
fired  at  and  shot  by  an  employ^  of  the  train,  in  such  case  the 
criminal's  joint  and  contributing  fault  would  bar  his  recovery 
in  a  civil  action  for  damages. 

Candiff  et  al.  vs.  Railroad  Co.,  p.  477. 

The  failure  to  examine  witnesses  who  are  employes  will  not  justify 
the  application  of  the  presumption  of  negligence,  unless  as  in 
the  case  of  Day  vs.  Railroad,  35  An.  694,  they  were  present  or  it 
be  made  evident  that  they  had  knowledge  which  the  employer 
desired  to  conceal. 

The  duty  of  municipal  corporations  is  only  to  see  that  its  sidewalks. 
are  safe  for  persons  exercising  ordinary  care  and  prudence. 

Peetz^  Widow ^  etc.,  vh.  Railroad  Co.,  p.  541. 

When  the  plaintiff  proves  that  the  defendant's  negligence  has 
caused  the  injury,  the  defendant  may  prove  that  the  plaintiff, 
b3'  his  want  of  care,  contributed  to  the  cause  of  the  injury,  and 
that  he,  by  the  exercise  of  ordinary  prudence,  might  have 
avoided  the  accident  and  the  injury. 

The  employer,  although  not  blameless,  can  not  be  made  to  answer 
for  all  accidents  without  regard  to  the  care  the  employ^*  should 
have  exercised. 

To  recover,  there  must  net  be  any  wilful  contributory  cause  on  the 
part  of  the  injured. 

An  employ^  should  not  voluntarily  expose  himself  to  imminent  and 
apparent  danger.  If  he  does  and  suffers  injury  the  negligence 
of  the  defendant  will  not  excuse  his  imprudence  and  the  conse- 
quence of  his  raslmess. 

The  employ 6,  by  remaining  in  the  employer's  service  after  the  dis- 
covery of  imminent  and  threatening  danger  incident  to  his. 
work,  is  deemed  to  have  assumed  the  risk. 

Pollick  et  al.  vs.  Sellers  <i'  Co.,  p.  623. 

Nothing  but  actual  damages  will  be  allowed,  because  of  the  issuance 
of  an  injunction,  subsequently  dissolved,  when  it  is  apparent  that 
the  party  obtaining  it,  had  plausible  rights  threatened  with  in- 
vasion; acted  in  good  faith,  under  advice  of  able  and  experi- 
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enced  counsel  and  without  malice  or  intent  to  harass,  but  solely 
in  the  vindication  of  the  same. 

Rigga  <&  Co,  va.  Bell  et  als.,  p.  666. 

In  order  to  impose  a  liability  on  a  railroad  company,  for  the  conse- 
quences resulting  from  the  omission  of  an  act  by  one  of  its  em- 
ployes the  test  is  not:  Whether,  had  the  act  been  done,  the 
accident  would  not  have  occurred ;  but  whether,  the  act  omitted 
was  one  which  it  was  the  duty  of  the  employer  to  perform. 

A  conductor,  who  is  told  by  an  ordinary  passenger  that  he  has  heard 
an  unusual  loud  noise  and  felt  a  jolt  which  has  made  the  coach 
jump  and  aroused  him  and,  who  after  reasonable  inspection,  in- 
side and  outside  of  the  car,  does  not  become  consdoua  of  a  cause 
of  alarm  and  danger,  is  not  bound  to  stop  the  train  for  an  in- 
spection. 

His  failure  to  do  so,  and  consequent  injury  sustained  thereby,  to  a 
passenger  by  the  derailment  and  capsizing  of  the  coach  caused 
by  the  breaking  of  a  wheel  under  a  car  in  front,  is  not  such 
negligence  as  imposes  on  the  company  the  obligation  of  im- 
demnity  for  harm  sustained. 

It  is  damnum  absque  injuria, 

Frelsen  and  Wife  r«.  Railroad  Co.,  p.  673. 

The  servant  assumes  the  ordinary  risks  and  dangers  of  his  employ- 
ment, and  can  not  hold  the  master  responsible  for  an  injur}' sus- 
tained in  consequence  of  one  of  the  risks  incident  to  said 
employment. 

The  servant  can  not  recover  where  his  own  want  of  care  has  con- 
tributed to  the  injury.  If  among  the  different  modes  of  per- 
forming a  duty  he  selects  the  most  dangerous,  which  necessarily 
exposes  him  to  danger,  he  is  responsible  for  the  selection. 

When  the  master  does  not  increase  the  risk  assumed  by  the  servant, 
and  there  are  no  defects  in  any  of  the  appliances  provided  by 
the  master  for  the  performance  of  the  duties  required  of  the 
servant,  the  servant  can  not  hold  the  master  responsible  for  in- 
jury received  in  the  course  of  his  employment. 

Where  the  evidence  shows  contributory  negligence  on  the  part  of 
the  injured  party,  he  can  not  recQver  damages  for  the  injur}'. 

Dandie  vs.  Railroad  Co.,  p.  686. 


INDEX.  1259 


T>ANLAQES— -Continued, 

Kailroad  companies  should  provide  safe  road  beds,  the  cross  ties 
should  be  sound  and  the  rails  strong  and  securely  laid. 

An  accident  caused  by  negligence  in  not  thus  providing  for  the  safety 
of  their  passengers  and  employes  wiM  subject  them  to  damages. 

The  question  of  punitive  or  exemplary  damages  need  not  be  de- 
cided nor  damages  allowed,  as  there  is  not  that  element  of 
malice  or  evil  intent  or  oppression  entering  into  and  forming 
part  of  the  act  charged  essential  to  decree  such  damages. 

McFee  vs.  Railroad  Co,,  p.  790. 

In  running  a  train  backward  through  streets  the  engineer  should  see 
that  the  brakeman  is  at  his  post  and  keeps  a  lookout  on  the  track 
to  warn  him  in  case  of  danger.  It  is  the  ^uty  of  the  fireman  to 
ring  the  bell  continually  while  passing  through  a  town  or  village. 

If  an  accident  happens  while  thus  running  through  streets,  and  one 
of  these  three  men  is  not  immediately  at  his  post,  although  near 
it,  gives  good  cause  for  examination  and  close  investigation. 

The  accident  was  not  occasioned  by  recklessness  and  wrong  inten- 
tion arising  in  malice  and  to  evil  disregard  of  the  rights  of  others. 
Punitive  damages  can  not  be  recovered.  The  injury  which  will 
justify  the  allowing  of  punitive  damages  is  a  personal  right 
which  does  not  survive  in  the  parent. 

Infants  have  legal  rights,  distinct  from  their  parents,  which  can  be 
judicially  asserted  in  suits  in  their  behalf.  After  death  the  right 
to  compensatory  damages  survives  in  the  parent,  who  can  bring 
suit  to  recover.' 

Those  damages  for  which  compensation  can  be  allowed  are  settled 
by  jurisprudence.  Unless  such  damages  are  proved  they  can 
not  be  allowed. 

The  suit  having  been  instituted  to  recover  punitive  damages,  dam- 
ages can  not  be  allowed  for  a  larger  amount  than  fixed  in  the 
decree  of  the  court. 

In  the  exercise  of  the  court's  equity  powers,  nominal  damages  are 
allowed  under  the  circumstances.  The  father  had  cause  to  seek 
judicial  investigation  into  the  accident  which  resulted  in  the 
death  of  his  child. 

Hamilton  and  Wife  vs.  Railroad  and  Steamship  Co,,  p.  824. 

When  a  person  claiming  the  right  to  travel  on  a  train  of  a  railroad 
company,  as  a  passenger  holding  a  commutation  ticket  issued 
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by  the  agent  of  the  company,  on  the  alleged  ground  that  he  is 
one  of  the  members  of  the  partnership  named  on  the  face  of  the 
ticket.  Held,  that  he  must  show  the  conductor  that  his  name 
appears  indorsed  thereon  in  compliance  with  the  conditions 
specified  in  the  contract  on  the  reverse  of  the  ticket. 

In  case  the  conductor  of  the  train  should  decline  to  recognize  his 
right  to  thus  use  the  commutation  ticket  and  should  eject  the 
holder,  and  dlimages  are  judicially  claimed  therefor,  the  legal 
obligation  is  imposed  on  the  claimant  to  establish  by  a  clear 
preponderance  of  proof,  if  denied,  that  there  existed  such  a 
partnership  at  the  time,  and  that  he  was  one  of  its  members. 

Granier  vs.  Railrocul  Co.,  p.  880. 

The  following  statement  in  a  judgment  will  operate  a  stay  of  execu-  ] 

tion:   **The   attorney   of   plaintiff   in  this  suit  declares  he  has  ! 

been  instructed  not  to  seize  or  sell  said  property  before  the  end  | 

of   the   year.''     Vague   and   uncertain  allegations  of  damages,  ! 

without  specification  or  detail,  do  not  authorize  proof.  A  seiz- 
ing creditor  will  not  be  mulcted  in  exemplary  damages  except 
on  proof  of  malice,  intent  to  wrong,  or  injury  and  entire  want 
of  probable  cause.  Parol  testimony  can  not  be  received  to  vary, 
contradict  or  explain  a  judgment.  Attorney's  fees  are  allowed 
as  damages  when  the  injunction  is  dissolved,  not  when  it  is 
maintained,  particularly  in  the  absence  of  malice  and  probable 
cause.  ^  Toumsend  vs.  Fontenot,  Sheriff,  et  als.,  p.  890. 

A  libel  is  any  publication,  whether  in  writing,  printing,  picture, 
effigy,  or  other  representation  to  the  eye,  which  exposes  any  per- 
son to  hatred,  contempt,  ridicule  or  obloquy,  or  which  causes 
him  to  be  shunned,  or  which  has  a  tendency  to  injure  him  in  his 
occupation. 

The  word  **  malice,"  when  used  in  civil  or  criminal  pleading  in  cases 
of  this  kind,  does  not  imply  ill  will  or  personal  malice;  it«  legal 
sense  is  a  wrongful  act  done,  without  just  cause  or  excuse. 
Malice  is  an  imputation  of  the  law  from  the  false  and  injurious 
nature  of  the  charge,  and  differs  from  actual  malice  or  ill  will, 
which  latter  may  be  proved  to  enhance  the  damages.  Legal 
malice  must  not  be  proved.  The  law  imputes  it  to  the  pub- 
lisher of  a  libel,  from  the  act  of  publication. 
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Any  publication  which  is  false  and  defamatory  subjects  the  publisher 
to  damages,  in  favor  of  the  party  aggrieved — printed  or  written 
slander  being  justly  considered   more   pernicious  than  verbal.  ' 

The  law  holds  the  publisher  responsible ,  as  the  instrument  used  . 

for  the  dissemination  of  calumny,  whereby  the  character  of  any  *;^ 

one  may  be  blasted,  ar  his  social  standing  impaired,  or  his  busi- 
ness injured.  And  it  is  not  incumbent  on  the  party  assailed  by 
falsehood  and  defamation  to  show  malice  against  himself  on  the 
part  of  the  publisher,  nor  to  prove  that  he  has  been  injured  by 
the  publication. 

The  party  libeled  and  slandered  thus  is  entitled  to  redress.  If  a 
party  has  written  or  printed  a  statement  or  document,  either  bj' 
his  own  hand  or  by  an  agent  or  attorney  at  law,  which  contains  ^ 
false  or  defamatory  language,  charge,  denunciation  or  epithet, 
whereby  calumny  or  opprobrium  is  circulated  to  the  detriment 
of  another,  end  whereby  his  character  may  be  blasted,  or  his 
social  standing  impaired,  or  his  business  injured,  or  which  may 
have  the  tendency  to  degrade  him  in  the  esteem  of  his  friends 
and  of  the  public,  is  entitled  to  satisfaction  in  damages.  It  is  a 
conclusive  presumption  of  law  that  damage  has  ensued  under 
such  a  state  of  facts,  and  from  the  mere  publication  of  such  a 
libelous  statement,  and  therefore  no  actual  damages  need  be 
proved.  Proof  of  particular  or  actual  damage  is  only  required 
to  enhance  a  recovery. 

Every  person  has  the  right  to  enjoy  that  degree  of  respect,  good 
will  and  social  or  business  distinction  to  which  his  own  acts,  and 
his  social  and  business  habits  entitle  him ;  and  any  one  who  unlaw- 
fully interferes  with  this  right,  by  circulating  slanderous  reports, 
renders  himself  liable  for  the  consequent  damages.  And  while  it 
is  true  that  injuries  to  one's  feelings  and  social  standing  are  not 
susceptible  of  accurate  admeasurement,  yet  they  are  recognized 
as  a  legitimate  ground  of  action  for  reasonable  indemnity. 
An  averment  in  an  answer  to  the  suit  of  a  clerk  for  the  quantum 
meruit  value  of  his  services,  to  the  effect  that  he  is  so  notoriously 
unreliable  and  unworthy  of  trust,  aa  a  clerk,  that  he  could  not 
obtain  employment  as  such,  wherever  he  was  known,  filed  in 
court  and  read  in  the  presence  of  many  witnesses,  if  untrue,  is 
libelouB  and  slanderous;  and  if  not  disproved,    would  have  a 
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tendency  to  injure  such  party  in  his  occupation^  to  blast  his- 
character  and  impair  his  social  standing. 
An  affidavit  charging  a  person  with  perjury,  and  causing  him  to  be 
arrested  and  incarcerated  in  jail  is  a  malicious  prosecution,  if 
said  affidavit  was  made  without  probable  cause,  and  his  incar- 
ceration thereunder  in  jail  is  a  false  imprisonment.  Probable 
cause  does  not  depend  upon  the  truth  of  the  charge  made,  but 
upon  the  honesty  and  reasonableness  of  affiant's  belief  in  the 
truth  of  the  charge  when  made.  In  the  absence  of  probable 
cause  the  law  infers  malice.  In  order  that  advice  of  counsel 
should  avail  as  a  mitigating  circumstance  in  behalf  of  the  libel- 
ant, it  must  be  alleged  and  proved  that  he  made  full  disclosure 
of  all  the  facts  of  his  case,  as  he  understood  them,  on  the  faith 
of  which  counsel  acted  in  advising  the  prosecution  and  in  the 
preparation  of  the  pleadings  filed  in  .court. 

Weil  V8.  Israel,  p.  955. 

Under  a  contract  of  lease  which  binds  the  lessee  to  keep  the  prop- 
erty in  good  repairs,  and  to  surrender  it  at  the  expiration  of  the 
lease  in  the  same  good  order  in  which  he  received  it  at  the  be- 
ginning of  the  lease,  he  has  the  option  to  make  the  required  or 
necessary  repairs  at  the  end  of  the  lease,  and  his  lessor  has  no 
cause  of  action  for  damages  for  his  failure  to  make  repairs  until 
the  expiration  of  the  lease. 

Hence,  when  the  cause  of  action  arises,  the  conditions  on  which  the 
work  was  to  be  done  have  ceased  to  exist,  and  in  such  a  case 
the  action  for  damages  need  not  be  preceded  by  a  putting  in  de- 
fault of  the  lessor.     C.  C,  Art.  1933;  Exception  I. 

The  lessor  who  sells  the  leased  property  during  the  continuance  of 
the  lease,  with  the  express  reservation  of  all  his  rights  and  claims 
as  lessor,  specially  including  the  right  to  sue  for  damages  caused 
to  the  property  during  the  possession  of  the  lessee,  has  a  legal 
right  of  action  for  such  damages  after  the  expiration  of  the  lease^ 
unaffected  by  the  sale  made  in  the  meantime. 

Payne  va,  James  and  TVagfcr,  p.  230. 

Contributory  negligence  is  the  want  of  ordinary  care  and  prudence 

without  which  the  injury  would  not  have  occurred. 
It  is  the  employer's  duty  to  provide  suitable  appliances. 
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If  they  are  defective,  and  the  employ^  is  injured  because  of  the  de- 
fectiveness, the  company  is  responsible  in  damages. 

When  defective  cars  belong  to  another  company  from  which  they 
have  been  received,  the  company  receiving  and  using  them  will 
be  held  liable  in  damages  if  the  injury  be  owing  to  their  de- 
fectiveness. 

The  employ^  will  not  be  held  guilty  of  contributory  negligence  when 
it  was  not  shown  that  he  was  aware  of  the  defectiveness  and  he 
has  been  ordinarily  careful. 

Bomar  va.  Railroad  Co.  et  al.,  p,  983. 

In  a  suit  for  damages  for  injuries  caused  by  alleged  negligence  of 
defendant,  recovery  requires  that  the  record  should  establish 
first  that  the  defendant  was  guilty  of  no  contributory  negligence, 
but  for  which,  notwithstanding  defendant's  negligence,  the  in- 
jury would  have  been  avoided. 

Under  the  evidence  in  this  case,  which  is  fully  discussed,  the  record 
fails  to  show  satisfactorily  the  negligence  alleged  against  de- 
fendant, and  clearly  establishes  contributory  negligence  on  part 
of  the  injured  party. 

While  railroads  are  held  to  strict  observance  of  all  precautions 
necessary  for  the  protection  of  the  public  in  crossing  the  crowded 
streets  of  cities,  there  is  also  an  obligation  on  the  part  of  the 
public  to  be  vigilant  and  attentive  when  passing  such  crossings. 

A  claim  for  damages  for  an  injury  done  to  a  married  woman  living 
under  the  regime  of  the  community  is  an  asset  of  the  com- 
munity, on  which  suit  must  be  brought  in  the  husband's  name, 
and  the  wife  is  not  a  competent  witness  in  such  a  suit. 

White  vs.  Railroad  Co,,  p.  990. 

There  being  no  dispute  as  to  the  fact  of  a  passenger  having  been 
ejected  violently  from  a  railroad  train,  while  running  at  a  high 
rate  of  speed,  by  a  person  representing  himself  to  be  a  conduc- 
tor, and  possessed  of  the  paraphernalia  of  such  officer  at  the 
time,  and  being  actually  engaged  in  taking  fares  of  other  pas- 
sengers, a  strong  presumption  is  created  that  such  person  was, 
in  fact,  a  conductor  of  the  train.  When  this  presumption  is 
aided  by  the  positive  and  uncontradicted  testimony  of  two  wit- 
nesses, who  saw  the  passenger  ejected,  very  strong  circumstan- 
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tial  proof  will  be  required  to  overcome  it  and  relieve  the  rail- 
road company  from  liability. 

IjampkinH  vs.  Railroad  Co.,  p.  997. 

The  owner  of  a  building  is  responsible  for  the  dama^  occasioned  by 
its  fall,  w^hen  it  is  caused  by  his  neglect  to  properlj',  brace  it  so 
as  to  prevent  the  fall  thereof :  but  the  damage  may  be  reduced 
according  to  circumstances  if  the  owner  of  the  thing  has  ex- 
posed it  imprudently. 

When  a  building  threatens  ruin,  the  neighbor  has  a  right  of  action 
against  the  owner  to  compel  him  to  cause  such  a  building  to  be 
demolished  or  propped  up.  In  the  meantime,  if  there  be  dan- 
ger of  any  damage  by  its  fall,  he  may  be  authorized  to  make  the 
necessary  works,  for  which  he  shall  be  reimbursed  after  the 
danger  shall  have  been  ascertained  by  experts. 

Insurance  Company  et  aL  r«.    }VerU*in,  p.  1047. 

Where  a  wagon  is  driven  from  a  street  railway  track,  and  the  occu- 
pant is  thrown  from  it  by  the  jolt  of  the  wagon,  incident  only  to 
the  turning  out  of  the  track  the  railroad  company  is  not  re- 
sponsible in  damages. 

The  proof  of  the  general  bad  condition  of  the  street  alone  is  not 
Huflicient  for  tlie  plaintiff  to  recover.  The  proof  must  be  specific 
that  tlie  accident  was  caused  by  the  defect  in  the  street  specialh' 
alleged  and  referred  to  in  the  petition  as  the  immediate  cause  of 
accident.  Nivette  r«t.  Railroad  Co.,  p.  1153. 

It  is  the  duty  of  a  railroad  company  to  furnish  safe  and  easy  ingress 
and  egress  to  and  from  their  station  houses  and  platforms  to  all 
persons  who  have  business  at  said  Itation  houses.  It  is  also  its 
duty  to  keep  said  st«ation  houses  and  platforms  in  a  safe  condi- 
tion. 

But  a  person,  who  goes  to  the  station  house  and  on  the  platform, 
not  for  the  purpose  of  any  business,  or  to  meet  expected  friends, 
or  to  see  others  depart,  but  as  a  mere  spectator  for  his  own 
pleasure  and  convenience,  is  there  at  his  own  risk  and  peril,  and 
can  not  recover  damages  for  personal  injuries  received  in  con- 
Hequence  of  a  defective  platform.  To  entitle  such  a  person  to 
recover,  he  must  show  gross  and  wanton  negligence  on  the  part 
of  the  company  equivalent  to  intentional  mischief. 

Burbank  vs.  Railroad  Co.,  p.  1156. 
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DEFAULT. 

Under  a  contract  of  lease  which  binds  the  lessee  to  keep  the  prop- 
erty in  good  repair  and  to  surrender  it  at  the  expiration  of 
the  lease  in  the  same  good  order  in  which  he  received  it  at  the 
beginning  of  the  lease,  he  has  the  option  to  make  the  required 
or  necessary  repairs  at  the  end  of  the  lease,  and  his  lessor  has 
no  cause  of  action  for  damages  for  his  failure  to  make  repairs 
until  the  expiration  of  the  lease.  Hence,  when  the  cause  of 
action  arises,  the  conditions  on  which  the  work  was  to  be  done 
have  ceased  to  exist,  and  in  such  a  case  the  action  for  damages 
need  not  be  preceded  by  a  putting  in  default  of  the  lessor.  C. 
C,  Art.  1933,  Exception  I. 

Payne,  Jr.,  V8,  James  et  als,,  p.  230. 

DIVORCE. 

The  abandonment  by  one  of  the  married  persons  of  the  other,  to  be 
made  the  ground  of  separation  from  bed  and  board,  must 
originate  in  this  State,  where  there  is  a  matrimonial  domicil. 

When  the  matrimonial  domicil  was  in  Massachusetts  and  the  aban- 
donment occurred  there,  and  the  husband  moved  to  Louisiana, 
where  he  acquired  a  residence,  and  the  wife  refused  to  come  to 
this  State,  he  can  not  sue  in  the  courts  of  Louisiana  for  a  separa- 
tion from  bed  and  board. 

The  wife  never  having  been  in  Louisiana,  the  husband  and  wife  could 
not,  in  her  absence,  acquire  a  matrimonial  domicil  here  and  have 
a  common  dwelling  to  which  she  could  be  summoned  to  return. 

Heath  va.  Heath,  p,  437. 

Under  Article  2420,  R.  O.  C,  the  failure  of  the  wife  separated  from 
bed  and  board  to  accept  the  community,  either  expressly  or 
tacitly,  within  the  delays  therein  prescribed,  operates  a  conclu- 
sive and  irrevocable  renunciation  thereof,  which  bars  any  sub- 
sequent assertion  of  community  rights. 

Article  2420  remains  in  force,  and  was  not  repealed  by  Act  No.  4 
of  1882. 

Failure  of  wife  to  repay  to  the  community  sums  which  had  been 
advanced  by  it  jjji^ng  its  existence  fpr  the  benefit  of  her  sepa- 
rate property,  does  not  amount  to  taking  possession  of  com- 
munity property  operating  a  tacit  acceptance. 

Weller  vs.  Von  Hoven,  p.  600. 
80 
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DONATIONS. 

See  Wills  and  Testaments. 

The  ascertainment  of  the  disposable  portion  and  of  the  legitime  of 
the  heirs  are  incidents  of  the  settlement  of  a  succession,  and 
they  mnst  be  fixed  before  it  is  wound  up  and  its  property  turned 
over  to  the  usufructuary  or  heirs. 

In  order  to  determine  the  disposable  portion  of  a  succession,  and 
the  legitime  of  the  heirs,  the  amount  of  donations  iiiter  vivos  is 
fictitiously  added  to  the  property  belonging  to  the  donor  at  the 
time  of  his  death.  But  if  the  property  be  held  in  community 
between  the  surviving  wife  and  the  deceased,  and  the  donation 
be  from  the  latter  to  the  former,  this  fictitious  addition  of  the 
amount  of  the  donation  must  be  made  to  the  active  mass  of  the 
community  J  and  not  to  the  donor's  separate  estate.  The  donation 
can  not  change  the  character  or  amount  of  the  respective  rights 
of  the  spouses  in  the  matrimonial  community. 

In  case  the  husband,  as  the  head  and  master  of  the  community, 
makes,  in  favor  of  his  wife,  from  the  community  property,  an 
excessive  donation,  which  is,  on  charges  preferred  by  his  heirs 
after  his  decease,  reduced,  and. the  excess  ordered  to  be  retoroed 
— Held:  that  this  excess  must  be  returned  to  the  ctcHoe  man  of 
community,  and  not  to  the  donor's  separate  estate. 

Succession  of  Jtfbore,  p.  332. 

In  case  an  individual  makes  a  gratuitous  donation  of  a  right  of  way 
to  an  alleged  corporation,  unde^  the  belief  and  written  stipula- 
tion that  a  railroad  is  to  be  constructed  thereon,  and  from  which 
her  other  property  is  to  be  enhanced  in  value,  when  in  fact 
there  was  no  such  corporation,  then  or  afterward  in  existence, 
and  no  such  railroad,  then  or  afterward  constructed,  the  act  of 
donation  may  be  annulled  and  the  property  recovered  by  the 
donor. 

In  case  such  property  is  conveyed  to  another  corporation  by  the 
donee,  it  will  be  bound  by  the  recitals  contained  in  the  deed  of 
its  author,  to  the  effect  that  if  said  road  is  not  built,  said  land  iB 
to  revert  to  the  donor. 

Such  an  act  having  been  superinduced  by  the  misrepresentations  of 
the  donee,  no  estoppel  arises  on  the  act  or  others  of  contempo- 
raneous date.  The  same  rule  applies  with  equal  force  to  parties 
and  privies.  Provost  ve,  Railrofid  Co,  et  als.,  p.  809. 
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ESTOPPEL.  :;y^ 

Exceptions  of  estoppel  and  res  cuyudicaia  are  well  founded  to  a  suit  ^ 

brought  to  annul  a  will  after  the  plaintiff  therein  has  freely  '^';i' 

acknowledged  the  capacities  of  the  legatees,  and  after  these  • '  ]^ 

liave  been  practically  recognized  as  such  by  a  judgment  con-  ^  ^'-^^^ 


tradictorily  rendered,  which  has  been  executed  without  opposi 
tion,  and  which  has  passed  beyond  review 


m 


Sucoe89Um  cf  Corrigafiy  p*  65,  ^^:^ 

A  husband  who  has  been  a  party  to  an  authentic  act  by  which  it  is  '''^M 

declared  that  the  wife  purchases  with  her  separate  paraphernal  J  4\^ 

funds  and  for  her  separate  benefit,  is  estopped  from  contradict-  ..  0^ 

ing  the  verity  of  such  recitals;  unless  he  first  prove  that  such  -  4| 


1 


recitals  were  embodied  in  the  act  through  fraud,  error  or  violence. 

He  must  prove  the  error  before  he  can  be  heard  to  contradict  the 

verity  of  the  recitals.  ^'i^f 

The  proof  of  error  must  be  clear  and  convincing.    Where  the  terms  s  r; 

of  the  act  are  unambiguous,  where  it  is  shown  that  those  terms  '^<] 

were  fully  communicated  to  him,  he  can  not  escape  their  effect  '.}^ 

by  saying  that  he  did  not  understand  the  legal  significance  of  ,.,^i^ 

the  terms  used,  particularly,  after  the  death  of  his  wife,  in  a  con-  \y  ' 

test  with  her  heirs.                            Succession  Bellande,  p.  241.  'V*: 

A  party  is  concluded  by  his  judicial  declarations.     After  asserting  . ,':. 

claims  as  a  creditor  for  the  price  of  property  soldy  a  vendor,  or  ^\^ 

any  one  under  him,  is  estopped  from  denying  the  character  and  :  ' ; 

reality  which  he  has  attached  to  the  transaction.     He  can  not  be  .  [^ 
permitted  to  play  fast  and  loose. 

Johnson  vs,  Planner  et  als,,  p.  522.  -X 

An  equitable  estoppel  arises  when  one  party  to  an  action  has,  by  his 
faulty  and  negligent  conduct,  induced  his  adversary,  from  whom 
he  claims  a  loss,  to  omit  some  act,  or  acts,  which,  but  for  said 
fault  and  negligence,  he  would  have  done,  and  which,  if  done,  '] 

might  have  prevented  the  loss.  ,    v 

Wilson  Sewing  Mctchine  Co.  vs.  Express  Co.,  p.  593.  '^ 

A  tax  payer  who  petitions  for  the  passage  of  an  ordinance  levying  a 
special  tax;  who  has  so  acted  in  advancement  of  his  own  inter- 
est, and  who  has  secured  advantage  from  the  passage  of  the 
•ordinance,  upon  which  other  parties  have  acted,  is  estopped  ^'. 

from  setting  up  the  illegality  and  unconstitutionality  of  the  tax 
.as  a  defence  against  paying  it.        Dupre  vs .  Board  et  als. ,  p.  802 . 
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In  case  an  individual  makes  a  gratuitous  donation  of  a  right  of  way 
to  an  alleged  corporation,  under  the  belief  and  written  stipula- 
tion that  a  railroad  is  to  be  constructed  thereon,  and  from  which 
her  other  property  is  to  be  enhanced  in  value,  when  in  fact  there 
was  no  such  corporation,  then. or  afterward  in  existence,  and  no 
such  railroad,  then  or  afterward  constructed,  the  act  of  dona- 
tion may  be  annulled  and  the  property  recovered  by  the  donor. 

In  case  such  property  is  conveyed  to  another  corporation  by  the 
donee,  it  will  be  bound  by  the  recitals  contained  in  the  deed  of 
its  author,  to  the  effect  that  if  said  road  is  not  \>uilt,  said  land  is 
to  revert  to  the  donor. 

Such  an  act  having  been  superinduced  by  the  misrepresentations  of 
the  donee,  no  estoppel  arises  on  the  act  or  others  of  contempo- 
raneous date.  The  same  rule  applies  with  equal  force  to  parties 
and  privies.  Provost  vs.  Railroad  Co.  et  al8,j  p.  809. 

Where  the  father  donates,  as  her  dowry,  immovable  property  to  his 
daughter,  and  the  mother  advances  money  to  the  husband  of 
the  daughter,  and  afterward,  with  the  wife's  consent,  the  hus- 
band sells  this  property  to  the  mother.  Held,  that  the  money 
could  not  form  the  consideration  of  the  sale.  As  the  wife  con- 
tinued in  possession  of  the  property,  the  sale  was  simulated. 
The  mother  donated  this  property  to  the  daughter.  The  prop- 
erty must  be  collated  in  the  succession  of  the  father,  and  not  in 
that  of  the  mother.  While  the  plea  of  estoppel  may  be  invoked 
against  a  married  woman  to  prevent  the  perpetration  of  a  fraud 
by  her,  it  can  not  be  used  against  her  to  make  a  victim  and  thus 
inflict  upon  her  a  wrong  and  injury. 

Succession  of  ToledanOy  p.  914. 

The  State  having  by  legislative  enactment  authorized  a  railroad  cor- 
poration, as  donee  and  grantee  of  lands  and  franchises  which 
she  bestowed  upon  it,  to  execute  a  mortgage  thereon,  is  estopped 
from  impeaching  same.  Rights  acquired  through  the  enforce- 
ment, judicially,  of  such  mortgage  can  not  be  destroyed  by  sub- 
sequent legislative  action  by  the  State. 

The  corporation  acquires  an  apparent  legal  title  to  the  lands  and 
franchises  which  are  adjudicated  to  it  under  such  judicial  fore- 
closure of  a  mortgage,  and  the  State,  as  trustee,  is  estopped 
from  disputing  its  validity,  or  setting  up  adverse  right  or  title  in 
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herself.  Only  the  United  States  government,  as  grantor,  can  in 
such  case  take  advantage  of  the  grantee's  non- performance  of 
condition  subsequent  which  is  attached  to  the  grant,  and  this 
must  be  done  by  act  of  Congress  or  judicial  proceedings  and 
decree.  Mower  vs,  Kemp,  p.  1007. 

EVIDENCE. 

When  the  record  contains  no  note  of  evidence  we  will  presume,  in 
accordance  with  established  precedents,  that  in  rendering  judg- 
ments the  judge  a  quo  proceeded  upon  proper  evidence. 

Parties  are  neither  required  to  have  their  evidence  reduced  to 
writing,  nor  to  see  to  it  that  a  note  is  made  of  the  evidence 
which  is  introduced.  Succession  of  Moore,  p.  332. 

In  the  sale  of  the  effects  in  any  business  where  an  itemized  account 
is  made  and  a  valuation  is  attached  to  each  item,  and  no  mention 
is  made  of  the  "  good  will "  of  the  business,  evidence  can  not  be 
received  to  contradict  the  written  act  of  sale  so  as  to  show  that 
the  "  good  will ''  formed  a  part  of  the  act  of  sale. 

Herbert  &  Damare  V8,  Dupaty  et  als,,  p,  343. 

Under  Act  No.  102  of  1868,  providing  for  the  establishment  of  de- 
stroyed records  in  the  court  house  at  Alexandria  in  Rapides 
parish,  the  record  and  judgment  in  the  suit  has  the  force  and 
effect  of  the  original  record  destroyed  and  is  the  best  evidence 
of  its  c'ontents.  Stams  et  aL  va,  Hadnot  et  als,,  p.  366. 

Parol  testimony,  to  show  fraud  or  simulation  in  a  sale  of  immovable 
property  of  an  ancestor  to  the  prejudice  of  forced  heirs,  may, 
in  a  certain  class  of  cases  be  introduced,  but  such  evidence  never 
can  be  introduced  by  the  heirs  without  the  consent  of  the  adverse 
party  to  show  title  in  the  ancestor  to  such  property. 

Testimonial  proof  is  not  admissible  for  the  purpose  of  proving  that  a 
third  person  was  interposed  to  receive,  or  to  be  invested  with, 
the  title  to  real  estate,  for  the  use  of,  and  instead  of,  the  in- 
tended vendee.     C.  C,  Arts.  2440,  2276. 

Heirs  of  Dohan  vs.  Dohan  et  al,,  p.  449. 

Wher«  the  acts  and  proceedings  of  a  School  Board  are  within  the 
scope  of  its  authority,  and  it  has  examined  the  statement  and 
vouchers  of  its  treasurer,  and  approved  the  same  and  granted  a 
discharge,  they  are  conclusive,  unless  said  approval  and  dis- 
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charge  were  obtained  on  false  statements  and  fraadnlent 
vouchers. 

The  burden  of  proof  in  a  suit  to  re9cind  a  settlement  with  a  School 
Board  for  fraud  is  on  the  plaintiff. 

Although  the  treasurer  of  the  School  Board  may  have  kept  his  books- 
in  an  irregular  manner,  yet,  if  the  funds  in  his  hand  were  ac- 
counted for,  he  can  not  be  held  liable  because  his  books  are 
apparently  different  from  his  settlement  with  the  School  Board. 
School  Board  vs.  Packwood  etate.,  p,  468. 

A  claim,  the  payment  of  which  has  remained  undemanded  more  than 
ten  years,  can  not  be  recovered  unless  the  testimony  is  direct 
and  uncontradicted. 

Concealment,  deception  and  fraud,  with  reference  to  an  amount 
alleged  to  have  been  collected  for  another,  must  be  shown  con- 
clusively, in  order  to  enable  a  claimant  to  recover,  despite  the 
fact,  that  he  has  allowed  more  than  ten  years  to  elapse  without 
presenting  his  claim  or  having  it  acknowledged  in  the  presence 
of  a  third  person,  or  without  securing  any  evidence  whatever  of 
his  claim. 

Plaintiff's  testimony  alone,  with  reference  to  the  concealment)  de- 
ception and  fraud,  will  not  be  held  sufficient  to  prove  them; 
when  previously  in  another  case,  before  a  different  tribunal,  he 
has  sworn  that  the  amount  (if  recovered) ,  part  of  which  he  now 
claims,  would  be  due  only  to  the  party  (from  whose  succession 
he  now  seeks  to  recover) ,  and  that  he  had  no  interest  in  the 
claim.  Foote  vs,  Godwin,  p.  517. 

Oral  testimony,  in  the  absence  of  charges  of  fraud,  error  or  violence, 
is  inadmissible  between  the  parties  to  a  sale  of  real  estate,  to 
show  the  simulation  of  the  transaction.  None  but  documentary 
proof  is  legitimate  in  such  a  case. 

Johnson  V8,  Flannery  p.  522. 

In  a  suit  brought  against  the  widow  and  heirs  of  a  deceased  person, 
for  the  recovery  of  real  property  standing  in  his  name  at  the 
time  of  his  death,  on  the  theory  that  deceased  was  agent  of 
plaintiff  and  improperly  took  title  in  his  name:  Held,  parol 
evidence  is  inadmissible  to  prove  fraud  in  taking  title  in  his 
name ;  that  deceased  was  plaintiff's  agent  to  buy  real  estate ;  or 
for  the  purpose  of  establishing  title  in  the  plaintiff. 
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In  case  the  widow  of  the  deceased  signs  a  declaration  contained  in 
an  official  inventory  of  his  succession,  declaring  that  certain 
real  estate  is  property  of  her  husband's  principal,  she  will  be 
concluded  thereby  unless  she  allege  and  prove  that  the  declara- 
tion was  signed  in  error.  Sagory  vs,  Bouny,  p.  618. 

An  indorsement  before  its  day  of  payment  postponing  its  maturity 
must  be  considered  as  incorporated  into  it  and  made  tk  part  of  it,, 
so  as  to  make  the  note  payable  at  the  date  fixed  by  the  indorse- 
ment as  though  this 'date  had  been  originally  written  in  the 
note.  Sagory  vs.  Metropolitan  Bank,  p.  627. 

Where  several  experts  are  employed  to  estimate  the  cost  of  a  build- 
ing and  they  differ  materially  in  their  estimates  of  the  value  of 
materials  furnished,  and  labor  performed,  the  truth  will  in  most 
cases  be  found  in  the  lowest  estimate  made  by  one  of  them.    • 

Hart  V8.  DreyfouSj  p,  681. 

The  authentic  act  makes  full  proof  between  the  parties  thereto, 
and  in  absence  of  fraud,  error,  violence  or  other  matter  affect- 
ing the  consent,  the  parties  to  such  acts  can  only  assail  their 
verity  and  reality  in  two  modes,  viz:  1.  By  a  counter  letter.  2. 
By  the  answers  of  his  adversary  to  interrogatories  on  facts  and 
articles. 

When  the  plaintiff,  having  no  counter  letter,  proceeds  in  limine  to 
probe  the  conscience  of  the  defendant  by  evoking  his  answers 
to  interrogatories,  such  answers  stand  as  part  of  the  pleadings, 
and  if  they  are  destructive  of  plaintiff's  action,  an  exception  of 
no  cause  of  action  will  lie. 

Though  answers  to  interrogatories  on  facts  and  articles  may  gener- 
ally be  contradicted;  yet,  when  evoked  in  such  a  case  as  a  sub- 
stitute for  a  counter  letter,  to  prove  what  could  otherwise  be 
proved  by  nothing  bat  a  counter  letter,  such  answers  can  not  be 
contradicted  by  anything  but  a  counter  letter. 

Plaintiff  having  no  counter  letter,  is  hound  to  stand  either  on  the 
authentic  act  or  on  defendant's  answers,  and  either  of  these 
being  destructive  of  her  action,  it  is  to  the  interest  of  both  par- 
ties that  the  litigation  should  be  terminated  at  once  without 
useless  costs  and  delays. 

Godvyin  vs,  Neustadtl,  p,  736. 
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In  the  ab  .ence  of  Batisfactory  evidence  on  a  pivotal  qnesUon  of  fact, 
the  case  will  be  remanded,  in  furtherance  of  the  ends  of  justice, 
for  proof  on  the  material  point. 

Archer  et  al.  vs,  Dantete,  p.  816. 

A  claim  for  damages  for  an  injury  done  to  a  married  woman  living 
under  the  regime  of  a  community  is  an  asset  of  the  community, 
on  which  suit  must  be  brought  in  the  husband's  name,  and  the 
wife  is  not  a  competent  witness  in  such  a  suit.' 

White  V8,  Railroad  Co,y  p.  980. 

While  it  is  true  that  a  legislative  act  authorizing  a  private  corpora- 
tion to  execute  a  mortgage  on  lands  and  franchises  which  have 
been  donated  to  it  by  the  State,  being  a  private  act,  should  be 
introduced  in  evidence,  yet  that  it  has  not,  can  make  no  differ- 
ence when  such  act  has  been,  in  another  cause,  recognized  and 
enforced  by  a  decree  of  this  court.  We  are  bound  to  take  judi- 
cial cognizance  of  our  own  decisions. 

Mower  vs.  Kemp,  p.  1007. 

Agency  to  acquire  real  estate  '^ust  be  shown  by  written  evidence. 

Telle  V8,  Taylor,  p.  1165. 

EXECUTION. 

A  judgment  creditor  issuing  execution  and  seizing  in  the  hands  of  a 
garnishee,  can  not  champion  and  exercise  against  him  any  claim 
which  the  defendant  could  not  legally  have  urged. 

Expoaition  Railroad  Co,  vs.  Railroad  Co.,  p.  370. 

The  law  requires  that  before  execution  can  issue  on  a  judgment  of 
the  Supreme  Court,  it  be  <'  recorded  in  the  records  "  of  the  court 
of  first  instance.  It  nowhere  provides  that  such  judgment  shall 
be  recorded  on  the  minutes  of  the  lower  court.  The  recording 
of  such  judgment  in  the  book  which  the  Act  of  1865,  No.  56 
(Sections  22  and  23) ,  directs  the  plerk  to  keep,  and  in  which  are 
to  be  entered  all  decrees  and  judgments  of  the  District  Court, 
as  well  as  those  of  the  appellate  court,  is  a  full  compliance  with 
legal  exigencies.  Excessive  damages  awarded  on  the  dissolu- 
tion of  an  injunction,  arresting  execution,  will  be  reduced. 

Amet,  Wife,  vs.  Boyer  et  ale.,  p.  831. 

The  following  statement  in  a  judgment  wUl  operate  a  stay  of  execu- 
tion :  <<  The  attorney  of  plaintiff  in  this  suit  declares  he  has  been 
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instracted  not  to  seize  or  sell  said  property  before  the  end  of  the 
year."  Vagae  and  uncertain  allegations  of  damages,  without 
specification  or  detail,  do  not  authorize  proof.  A  seizing  credi- 
tor will  not  be  mulcted  in  exemplary  damages  except  on  proof 
of  malice,  intent  to  wrong,  or  injury  and  entire  want  of  probable 
cause.  Parol  testimony  can  not  be  received  to  vary,  contradict 
or  explain  a  judgment.  Attorney's  fees  are  allowed  as  damages 
when  the  injunction  is  dissolved,  not  when  it  is  maintained,  par- 
ticularly in  the  absence  of  malice  and  jprobable  cause. 

TownseTid  V8,  Fontenot,  Sheriff y  et  ala,,  p,  890. 

Where  a  judgment  creditor  issues  execution  and  seizes  land  and  fails 
to  seize  the  immovable  by  destination,  this  does  not  estop  him 
from  seizing  in  a  second  suit  the  property  omitted  in  the  first. 
The  second  mortgage  note,  which  is  concurrent,  and  by  virtue 
of  which  the  second  suit  was  instituted  and  the  seizure  made,  is 
a  separate  entity,  and  the  mortgage  securing  it,  being  indivisi- 
ble, covers  all  the  property  on  the  land  placed  there  for  its 
service  and  use.  Growing  crops  inure  to  the  benefit  of  the  seiz- 
ing creditor.  When  severed  from  the  land  under  seizure,  they 
do  not  change  their  status,  and  are  not  relieved  from  seizure. 
While  stored  in  cribs,  bams  and  houses,  when  under  seizure,  a 
second  seizure,  on  a  concurrent  mortgage  note,  can  be  made. 
Rents,  whether  payable  in  money  or  in  part  of  the  crop,  inure  to 
the  benefit  of  the  seizing  creditor.  Where  A  sells  an  undivided 
half  of  a  plantation,  together  with  the  mules,  wagons,  etc.,  placed 
upon  it  for  its  use  and  service,' to  B,  and  afterward  A  and  B 
enter  into  a  planting  partnership,  the  partnership  is  distinct 
from  the  individuals,  A  and  B,  as  owners  of  the  land.  Mules 
therefore  placed  on  the  plantation  by  the  partnership  are  there 
temporarily,  not  for  its  service  and  improvement  permanently, 
and  are  not  liable  to  seizure  and  sale  on  the  mortgage  executed 
by  A  and  B  for  the  purchase  price  of  the  undivided  half  of  the 
plantation.  The  mules,  wagons,  etc.,  placed  on  the  plantation 
before  the  sale,  and  which  were  there  when  the  mortgage  was 
executed  by  B  to  A  for  the  purchase  price,  are  liable  to  seizure 
under  said  mortgage. 

Townsend  V8,  Payne  &  Co.  et  als,,  p,  909. 

An  act  of  the  Legislature  authorizing  a  party  to  sue  the  State  does 
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not  authorize  the  issuance  of  a  writ  of  fieri  faciagj  commanding: 
the  seizure  and  sale  of  property  of  the  State  to  satisfy  the  judg- 
ment rendered  in  such  suit. 

The  only  effect  of  such  judgement  is  to  effect  a  settlement  of  disputed 
questions  of  law  and  fact  involved,  morally  binding  on  the  State^ 
but  possessing  no  executory  force. 

The  control,  administration  and  disposition  of  the  property  and 
funds  of  the  State  and  the  appropriation  thereof  to  the  payment 
of  debts  are  powers  appertaining  exclusively  to  the  legislative 
department,  and,  under  Articles  14  and  15  of  the  Constitution^ 
can  not  be  delegated  to,  or  exercised  by  the  judiciary  depart- 
ment. Carter  V8.  StatCj  p.  927. 

EXECUTORY  PROCESS. 

The  validity  of  an  ex  parte  order  of  sale  in  a  succession  proceeding^ 
by  an  executrix,  to  pay  debts,  may  be  assailed  by  rule. 

A  probate  court  which  has  not  acquired  jurisdiction  over  mortgaged 
property  by  an  omission,  or  commission  or  laches  of  the  mort- 
gage creditor,  whose  contract  contains  the  pact  de  non  alienand4> 
has  no  authority  to  order  the  sale  of  the  property  affected  to  him 
on  terms  different  from  those  which  he  is  entitled  to  fix  acd 
which  injuriously  affect  his  rights. 

A  mortgage  creditor,  under  such  pact,  who  applies  for  executory 
process  shortly  after  the  maturity  of  his  claim  before  the  death 
of  his  debtor,  and  within  thirty  days  after  the  opening  of  the 
succession,  is  not  dilatory  and  can  not  be  charged  with  laches, 
or  condonation  conferring  or  recognizing  jurisdiction. 

The  pact  authorizes  the  creditor  to  subject  the  property  to  the  pay- 
ment of  his  claim,  without  regard  to  any  subsequent  alienation 
or  encumbrance  of  the  same .         Succession  of  Thompson^  p.  1 18. 

An  injunction  arresting  executory  process  for  the  sale  of  mortgaged 
property  for  cash  will  be  perpetuated,  on  proof  that  time  was 
allowed  to  pay  the  debt,  although  part  of  the  claim  was  due  at 
the  institution  of  the  proceedings,  in  the  absence  of  any  prayer 
by  the  creditor,  to  restrict  the  writ  to  instalments  not  yet  accrued. 

The  rights  of  the  creditor  to  enforce  this  mortgage,  in  other  pro- 
ceedings will,  however,  be  reserved. 

In  case  one  co- proprietor  of  real  estate,  enters  into  agreement  with 
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certain  of  his  co-owners,  of  whom  he  is  a  creditor,  to  institute 
a  suit  against  another j  for  a  partition  of  the  common  property 
by  licitation,  and  at  judicial  sale,  to  purchase  the  whole,  and 
reconvey  to  his  associates  their  respective  portionay  at  a  fixed 
price,  stipulating  to  give  them  one,  two  and  three  years  to  pay 
their  indebtedness  as  an  inducement.  Held:  that  if  said  prom- 
ising co-owner,  subsequently,  proceed  against  the  said  defend- 
ant in  the  partition  suit,  by  a  seizure  and  sale,  in  the  foreclosure 
of  a  mortgage,  and  at  sale  thereunder  become  the  purchaser  of 
her  interest  and  thereby  render  further  proceedings  under  the 
judgment  in  the  partition  syit  impossible,  he  is,  nevertheless, 
bound  to  keep  his  agreement  with  his  associates,  and  can  not 
proceed  against  them  until  the  time  expires. 

Penouilhy  Tutor,  V8,  Abraham,  p.  32ff» 

A  creditor  seizing  a  plantation  under  a  writ  of  seizure  and  sale,  in* 
foreclosure  of  a  mortgage,  has  the  right  to  require  the  sheriff 
holding  the  property  to  cultivate  it,  while  under  seizure,  for  the 
account  of  the  mortgagor,  upon  making  the  necessary  advances 
for  that  purpose ;  and  he  has  the  right  to  recover  the  amount 
of  such  advances,  and  value  of  his  services. 

The  cost  of  such  cultivation,  keeper's  fees,  and  all  other  costs  in- 
curred, other  than  such  as  are  covered  by  the  statutory  fee  bill, 
must  be  taxed  on  rule  as  a  supplement  to  the  final  judgment. 

Learned  vs.  Walton,  p.  455. 

When  a  defendant  in  executory  proceedings  for  the  seizure  and  sale 
of  mortgaged  property  sets  up  a  plea  in  compensation  of  the 
debt,  and  makes  the  requisite  affidavit,  he  is  entitled  to  a  pre- 
liminary  injunction,  as  of  right  and  without  bond. 

Without  some  proof  of  alleged  simulation,  documents  annexed  to  the 
defendant's  answer  for  the  purpose  of  clearly  showing  the  com- 
pensable character  of  his-demand,  will  not  be  considered  suffi- 
cient to  authorize  a  refusal  of  the  preliminary  order  by  the  judge 
of  first  instance,  unless  their  recitals  are  subject  to  no  other 
reasonable  interpretation.  Newman  V8.  Frevin,  p,  720. 

EXPERTS. 

Where  several  experts  are  employed  to  estimate  the  cost  of  a  build- 
ing and  they  differ  materially  in  their  estimates  of  the  value  of 
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materials  famished,  and  labor  performed,  the  truth  will  in  most 
cases  be  fonnd  in  the  lowest  estimate  made  by  one  of  them. 

Hart  V8,  Dreyfous^  p.  631. 
EXPROPRIATION. 

The  Constitntion  authorizes  the  expropriation  of  lands  for  railroad 
necessities,  on  previous  payment  of  the  value  thereof,  and  of 
damages,  where  any  have  been  sustained. 

Interest  is  allowable  on  the  amounts  allowed  as  the  value,  from  judi- 
cial demand,  where  the  company  has  taken  possession,  and  has 
not  paid  prior  thereto ;  but  on  the  damages  only  from  judicial 
liquidation.  Railway  Co.  vs.  Hollingsrvorth  et  al.,  p.  749. 

FORCED  HEIRS. 

In  an  action  by  forced  heirs  for  reduction  of  donations,  the  disposa- 
ble quantum  is  calculated  exclusively  upon  the  conditions  exist- 
ing at  the  death  of  the  de  cujus. 

If  the  debts  due  at  the  death  exceed  the  value  of  the  property 
found  in  the  succession,  there  can  be  no  disposable  portion  for  the 
satisfaction  of  legacies;  and  no  subsequent  changes  however 
operated,  whether  by  increment  in  value  of  the  property,  or  by 
extinguishment  of  debts,  can  affect  the  case. 

The  demand  for  reduction  can  be  urged  by  forced  heirs  alone; 
executors,  as  such,  can  not  be  heard  to  champion  their  rights. 

All  the  matters  at  issue  being  dependent  on  the  determination  of  the 
demand  for  reduction  by  the  forced  heirs,  they  will  not  be  passed 
on  until  after  such  determination. 

Succession  of  Ball,  p.  204. 

The  ascertainment  of  the  disposable  portion  and  of  the  legitime  of 
the  heirs  are  incidents  of  the  settlement  of  a  succession,  and 
they  must^be  fixed  before  it  is  wound  up  and  its  property  turned 
over  to  the  usufructuary  or  heirs. 

In  order  to  determine  the  disposable  portion  of  a  succession,  and  the 
legitime  of  the  heirs,  the  amount  of  donations  inter  mvos  is  ficti- 
tiously added  to  the  property  belonging  to  the  don(^  at  the  time 
of  his  death.  But  if  the  property  be  held  in  community  be- 
tween the  surviving  wife  and  the  deceased,  and  the  donation  be 
from  the  latter  to  the  former,  this  fictitious  addition  of  the 
amount  of  the  donation  must  be  made  to  the  active  mass  of  the 
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community,  and  not  to  the  donor's  separate  estate.  The  dona- 
tion can  not  change  the  character  or  amount  of  the  respective 
rights  of  the  spouses  in  the  matrimonial  community. 

In  case  the  husband,  as  the  head  and  master  of  the  community 
makes,  in  favor  of  his  wife,  from  the  community  property,  an . 
excessive  donation,  which  is,  on  charges  preferred  by  his  heirs 
after  his  decease,  reduced,  and  the  excess  ordered  to  be  re- 
turned— Held:  That  this  excess  must  be  returned  to  the  active 
masa  of  the  community,  and  not  to  the  donor's  separate  estate. 

Succession  of  Moore,  p.  332. 

GARNISHEE. 

See  Execution.  , 

HOMESTEAD. 

Where  the  owner  of  a  homestead  sells  the  same,  dormant  judgments 
against  the  debtor  are  revived  and  will,  if  recorded,  follow  the 
property  into  the  hands  of  the  vendee.  Where  the  vendor  re- 
purchases, the  homestead  exemption  does  not  revive. 

Herbert  vs.  Mayer  et  al.,  p.  839. 

HUSBAND  AND  WIFE. 

A  husband  who  has  been  a  party  to  an  authentic  act  by  which  it  is 
declared  that  the  wife  purchases  with  her  separate  paraphernal 
funds  and  for  her  separate  benefit,  is  estopped  from  contradict- 
ing the  verity  of  such  recitals ;  unless  he  first  prove  that  such 
recitals  were  embodied  in  the  act  through  fraud,  error  or 
violence. 

He  must  prove  the  error  before  he  can  be  heard  to  contradict  the 
verity  of  the  recitals. 

The  proof  of  error  must  be  clear  and  convincing.  Where  the  terms 
of  the  act  are  unambiguous,  when  it  is  shown  that  those  terms 
were  fully  communicated  to  him,  he  can  not  escape  their  effect 
by  saving  that  he  did  not  understand  the  legal  significance  of 
the  terms  used,  particularly  after  the  death  of  his  wife,  in  a  con- 
test with  her  heirs.  Succession  of  Bellande,  p,  241. 

The  presumption  of  law  that  property  bought  during  marriage  in  the 
name  of  either  spouse  attaches  to  purchases  in  the  name  of  the 
wife,  although  the  act  contains  all  necessary  recitals  as  to  the 
paraphernality  of  the  funds  with  which  the  price  was  paid. 
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A  pnrchaaer  from  a  married  woman  can  not  be  compelled  to  accept 
title  antU  this  presumption  has  been  overcome  by  proper  proof , 
and  when  it  appears  that  a  judicial  mortgage  is  recorded  against 
the  husband,  the  purchaser  may  require  such  mortgage  creditor 
to  be  made  a  party. 

Duruty  and  Huiband  vs.  Musacchiaj  p.  357. 

The  abandonment  by  one  of  the  married  persons  of  the  other,  to  be 
made  the  ground  of  separation  from  bed  and  board,  must 
originate  in  this  State,  where  there  is  a  matrimonial  domicil. 

When  the  matrimonial  domicil  was  in  Massachusetts,  and  the  aban- 
donment occurred  there,  and  the  husband  moved  to  Louisiana, 
where  he  acquired  a  residence,  «nd  the  wife  refused  to  come  to 
this  State,  he  can  not  sue  in  the  courts  of  Louisiana  for  a  sepa- 
ration from  bed  and  board. 

The  wife  never  having  been  in  Louisiana,  the  husband  and  wife 
could  not,  in  her  absence,  acquire  a  matrimonial  domicil  here 
and  have  a  common  dwelling  to  which  she  could  be  summoned 
to  return.  Heaih  vs.  Heathy  p.  487. 

Under  Article  2420,  R.  C.  C,  the  failure  of  the  wife  separated  from 
bed  and  board  to  accept  the  community,  either  expressly  or 
tacitly,  within  the  delays  therein  prescribed,  operates  a  con- 
clusive and  irrevocable  renunciation  thereof,  which  bars  any 
subsequent  assertion  of  community  rights. 

Article  2420  remains  in  force,  and  was  not  repealed  by  Act  No.  4  of 
1882. 

Failure  of  wife  to  repay  to  the  community  sums  which  had  been  ad- 
vanced by  it  during  its  existence  for  the  benefit  of  her  separate 
property,  does  not  amount  to  taking  possession  of  community 
property  operating  a  tacit  acceptance. 

Peremptory  exceptions  founded  on  law  may  be  filed  at  any  stage  of 
the  trial  before  judgment.  Weller  V8.  Von  Hoven,  p.  600. 

A  married]woman  who  sells  her  separate  property  and  stipulates  the 
right  to  redeem  and  remains  m  possession  of  the  property,  can 
not  be  made  to  deliver  it,  when  it  is  proven  that  the  only 
amount  with  which  she  could  have  been  charged  has  been  paid 
by  her  since  the  sale  and  the  remainder  of  the  price  unpaid  was 
her  husband's  debt. 

Krouse  and  Husband  vs.  Neal  et  al,,  p.  950. 


INDEX.  1279 

HUSBAND  AND  WIFE— Oontinwed. 

The  husband  is  concluded  by  the  solemn  admission  made  in  different 
acts  and  in  decrees  of  courts,  that  the  property  belongs  to  the 
wife.  He  can  not  retain  the  property  as  belonging  to  the  com- 
munity, for  it  belongs  to  the  wife. 

The  husband  can  not  reconvene  for  claims  of  the  community  and 
obtain  judgment  during  the  existence  of  the  community  where 
she  sues  for  the  resumption  of  the  control  and  administration  of 
her  paraphernal  property. 

The  claim  pleaded  by  way  of  reconvention  can  be  recovered  only 
when  the  community  has  been  dissolved  by  separation  of  prop- 
erty from  bed  and  board,  divorce  or  death. 

Smith  vs,  Reddicky  p.  1066. 

During  the  marriage  the  wife  has  no  right  of  action  against  her 
husband  for  alimony,  unless  there  is  demanded  either  a  separa- 
tion from  bed  and  board  or  a  divorce. 

A  demand  for  alimony  by  a  wife  against  her  husband  is  an  incident 
of  a  suit  for  separation  from  bed  and  board,  or  divorce.  It  is 
accessory  to  it  and  inseparable  from  it.  An  independent  suit 
for  alimony,  disconnected  with  and  not  growing  out  of  a  suit  for 
separation  from  bed  and  board,  or  divorce,  is  an  anomaly. 

There  being  in  the  plaintiff's  petition  no  demand  for  either  a  sepa- 
ration from  bed  and  board,  or  divorce,  a  case  for  alimony  is  not 
stated ;  and  an  interlocutory  judgment  therein,  awarding  alimony 
pendente  lite,  is  a  nullity,  and  no  length  of  time  would  enable 
the  party  in  whose  favor  it  was  rendered  to  shield  it  by  a  plea 
of  prescription  or  res  adjudicaia, 

Carroll  vs.  OarroW,  p,  1071. 

ILLEGITIMATE  CHILDREN. 
See  Parent  and  Child. 

IMPROVEMENTS. 

Rents  and  revonues  can  not  be  recovered  from  a  possessor  in  good 
faith  except  from  judicial  demand,  when  evicted. 

Buch  possessor  can  not  be  required  to  demolish  works  put  up  by 
him,  and  is  entitled  to  recover  from  the  owner,  on  the  latter' s 
choice,  either  the  value  of  the  materials  and  the  price  of  work- 
manship, or  the  reimbursement  of  a  sum  equal  to  the  enhanced 
value  of  the  soil.  Miller  vs,  Shumaker,  p.  398. 
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The  voluntary  abandonment  of  an  injunction  has  the  same  legal 
effect  as  a  judgmentTendered  contradictorily,  and  decreeing  the 
injunction  to  have  been  wrongfully  obtained. 

Barthe  vs.  City  of  New  Orleans  et  als,,  p,  4S. 

One  not  a  party  to  a  suit  in  which  an  injunction  has  issued,  and  to 
whom  such  an  injunction  is  not  directed,  can  not  be  held  in  cod- 
tempt  or  be  punished  for  the  violation  of  the  writ,  although  the 
act  prohibited  be  illegal  in  itself. 

A  party  punished  by  imprisonment  under  such  circumstances  is  ille- 
gally condemned,  and  has  a  right  of  action  against  those  at 
whose  instance  and  for  whose  benefit  the  order  of  imprisonment 
was  made  and  obtained.  Barthe  vs.  Larquie  et  als,,  p.  131. 

An  injunction  arresting  executory  process  for  the  sale  of  mortgaged 
property /or  ca8/i  will  be  perpetuated,  on  proof  that  time  was 
allowed  to  pay  the  debt,  although  part  of  the  claim  was  due  at 
the  institution  of  the  proceedings,  in  the  absence  of  any  prayer 
by  the  creditor,  to  restrict  the  writ  to  instalments  not  yet  ac- 
crued. 

The  rights  of  the  creditor  to  enforce  this  mortgage  in  other  pro- 
ceedings will,  however,  be  reserved. 

Penouilh,  Tutor^  r«.  Abraham,  p.  326. 

The  courts  of  this  State  have  no  power  by  injunction  to  prevent  a 
muncipal  corporation  from  enforcing  police  ordinances  in  the 
interest  of  public  order  and  health,  penal  in  their  nature. 

Hottinger  r«.  City,  p.  529. 

Nothing  but  actual  damages  will  be  allowed,  because  of  the  issu&nce 
of  an  injunction,  subsequently  dissolved,  when  it  is  apparent 
that  the  party  obtaining  it,  had  plausible  rights  threatened  with 
invasion;  acted  in  good  faith,  under  advice  of, able  and  expe- 
rienced counsel  and  without  malice  or  intent  to  harass,  but  solely 
in  the  vindication  of  the  same. 

Biggs  &  Co,  vs.  Bell  et.  als.,  p,  666. 

When  a  defendant  in  executory  proceedings  for  the  seizure  and  sale 
of  mortgaged  property  sets  up  a  plea  in  compensation  of  the 
debt,  and  makes  the  requisite  affidavit,  he  is  entitled  to  a  pre- 
liminary injunction,  as  of  right  and  without  bond. 

H.  &  C.  Newman  vs,  FreviUy  p,  720. 
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A  mle  diBsolving  an  injunction  having  been  tried  in  part  and  over- 
ruled,  in  so  far  as  the  issues  could  be  tried  on  the  face  of  the 
papers,  and  part  of  the  role  requiring  evidence  for  its  trial  hav- 
ing been  referred  to  the  merits,  an  appeal  does  not  lie  either 
from  the  order  overruling  part  of  the  rule,  or  from  the  order 
referring  part  to  the  merits.  The  judgment  is  interlocutory  and 
does  not  operate  an  irreparable  injury.  The  order  referring  part 
of  the  issues  requiring  evidence  for  their  trial  is  within  the  dis- 
cretion of  the  District  Court.  An  appeal  from  an  order  refusing 
to  dissolve  an  injunction  on  the  face  of  the  papers  is  not  main- 
tainable. Cottam  &  Co.  V8,  Currie  et  ol.,  p.  876. 

The  Constitution  of  the  State  has  not  given  the  Legislature  unlimited 
discretion  in  the  matter  of  creating  new  parishes  or  changing 
the  boundaries  of  existing  parishes,  but  has  imposed  important 
limitations  on  the  legislative  power  in  these  respects  and  on  the 
methods  of  exercising  the  same. 

These  limitations  a!te  intended  as  a  protection  to  the  rights  of  exist- 
ing parishes  and  the  people  thereof,  who  have  the  right  to  oppose 
the  execution  of  legislative  acts  passed  in  violation  thereof,  and 
to  invoke  the  aid  of  the  judicial  department. 

Injunction  against  persons  proceeding  under  the  authority  and  in 
execution  of  such  acts  is  not  only  the  proper,  but  the  only 
effective  remedy,  because  if  parties  wait  until  the  act  has  been 
fully  executed  and  the  new  parish  organized,  it  is  then  too  late 
to  invoke  judicial  aid. 

The  entertaining  of  a  suit  for  injunction  and  the  granting  of  the  in- 
junction in  such  a  case  are  not  ultra  vires  of  judicial  pQwer ;  and 
errors  therein  and  in  other  proceedings  in  such  cases  do  not  give 
rise  to  the  exercise  of  our  supervisory  jurisdiction,  but  must 
abide  determination  in  ordinary  course. 

State  ex  rel,  Forsythe  et  ala.  vs.  Judge,  p.  1104. 

INSOLVENCY. 

In  insolvency  proceedings  to  wind  up  the  business  of  an  insolvent 
commercial  partnership,  a  partner  in  commendam  who  claims  to 
be  a  creditor  of  his  partner,  does  not  occupy  a  different  and 
better  position  than  a  full  or  active  partner ;  and  hence  he  can 
not  be  allowed  to  enforce  a  pledge  granted  to  him  by  his  co- 
81 
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partner  on  the  latter' s  former  share  of  the  partnership  prop- 
erty. His  rights  as  a  creditor  of  his  partner  indiyidnally  most 
be  subordinated  to  those  of  creditors  of  the  partnership. 
In  liquidating  an  insolvent  commercial  partnership,  the  only  differ- 
ence between  a  partner  in  oommendam  and  an  active  partner, 
consists  in  the  former's  immunity  from  liability  for  the  debts  of 
the  concern  beyond  the  sum  which  he  has  agreed  to  famish  by 
his  contract.  Sherwood  m.  His  Creditora,  p.  108. 

No  appointment  of  permanent  syndic  under  Section  1810,  B.  8.,  can 
be  made  where  an  opposition  to  the  meeting  of  creditors  is  pend- 
ing, ip  which  the  election  of  syndic  is  put  at  issue.  If  the  judge 
has  inadvertently  made  the  appointment,  he  can  rescind  the 
same  as  having  been  made  in  error  when  his  attention  is  called 
to  it.  Harrison  dk  Bro.  vs.  Their  Creditors^  p.  1054. 

INSURANCE. 

When  several  policies  are  taken  out  in  different  companies,  without 
any  relation  to  each  other,  on  the  same  property,  they  are  in- 
dependent contracts,  and  the  policy  in  one  company  can  not  be 
received  in  evidence  to  explain  or  vary  what  is  contained  in  the 
other. 

Where  property  is  valued  at  $90,000,  and  an  insurance  is  effected  on 
1-36  of  said  amount,  and  there  is  a  total  loss,  the  company  is 
responsible  for  the  amount  insured,  $2500,  upon  which  it  re- 
ceived a  premium.  The  policy  can  not  be  construed  to  mean 
that  the  insurer  is  liable  only  for  1-86  of  the  loss. 

Westinghouse  Electric  Co.  vs.  Insurance  Ck>.,  p.  28. 

A  life  insurance  policy  in  which  a  married  woman  is  named  as  bene- 
ficiary vests  a  complete  title  in  her  as  separate,  paraphernal 
property,  which  can  not  be  pledged  as  security  for  the  debts  of 
her  husband  or  of  the  community. 

Same  can  not  be  converted  into  a  separate  property  of  the  husband, 
or  into  a  community  asset  afterward  by  its  surrender  to  the 
insurer  by  the  insured,  and  the  issuance  to  the  latter  by  the 
former  of  a  new  policy  in  which  another  and  different  benefldaiy 
is  named,  without  the  consent  of  the  former  beneficiary  is  first 
legally  obtained. 


INDEX.  1288 

INSURANCE— Oontintted. 

In  case  such  substituted  policy  is  only  intended  as  a  security  for  a 
prevUmaly  existing  indebtedness  of  the  insured  to  such  last- 
named  beneficiary  (and  the  recitals  of  this  policy  clearly  indi- 
cate that  it  was  issued  in  the  place  of  a  previously  existing  one) 
the  company  can  not  be  held  liable  therefor,  having  been  ad- 
judged liable  for  the  full  amoxmt  of  the  surrendered  policy.  In 
such  case  the  bar  of  equitable  estoppel  does  not  apply  so  as  to 
put  upon  the  insurance  company  a  dual  obligation. 

PutTiam  et  als.  v$.  Insurance  Co.,  p.  739. 

INTEREST. 

The  City  of  New  Orleans  owes  legal  interest  on  claims  against  her, 
where  there  is  money  in  the  municipal  treasury,  out  of  which 
the  same  can  be  paid,  and  where,  notwithstanding  demand,  she 
refuses  to  pay ;  particularly  is  such  the  case,  when  it  has  been 
agreed  that  pajrment  shall  be  made  as  soon  as  it  may  be  prop- 
erly ordinanced  for.  Fernandez  vs,  OUy^  p.  1. 

Interest  exceeding  five  per  cent,  can  not  be  allowed  on  a  sum  actually 
due,  in  the  absence  of  written  evidence  of  an  agreement  to  pay 
such.  Dikruty  et  ala,  vs,  Muaacchiaj  p.  857. 

yrhere  a  person  applies  to  a  building  association  to  build  a  house  for 
him,  and  the  association  clears  the  title  to  the  lot  on  which  the 
building  is  to  be  erected  by  extinguishing  the  vendee's  lien 
thereon,  and  builds  the  house  on  said  lot,  which  is  accepted  by 
the  applicant,  who  sells  said  lot  and  improvements  to  the  build- 
ing association,  which  afterward,  according  to  an  agreement, 
sells  the  same  property  to  the  person  for  whom  it  cleared  the 
title  to  the  lot  and  built  the  house  for  the  sum  which  it  ad- 
vanced on  the  property,  with  a  premium  thereon  of  10  per  cent, 
as  the  price,  with  a  vendor's  privilege  and  special  mortgage 
retained,  the  contract  is  a  legal  on^,  and  the  premium  of  10  per 
cent,  is  not  interest,  and  is  therefore  not  usury. 

SuooeaHon  of  Latchford,  p.  529. 

INTERVENTION. 

It  is  too  late,  after  a  case  has  been  taken  up,  the  intervention  read 
without  objection  as  part  of  the  pleadings,  and  the  evidence 
heard  and  concluded,  for  a  party  to  object  to  having  the  inter- 
vention passed  upon  for  want  of  issue  joined  thereon. 

Succession  of  Ball,  p.  204. 
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An  intervenor  must  take  the  suit  as  he  finds  it.  He  can  not  urge 
matters  that  would  go  to  the  dismissal  of  the  suit,  nor  can  he 
corofplain  of  the  mode  of  procedure. 

He  can  not  substitute  himself  for  the  defendant  and  make  defences 
without  his  consent  which  are  personal  to  himself. 

Cahn  V8,  Ford  et  a2s.,  p.  965. 

INTRUSION  INTO  OFFICE  ACT. 

A  decree  overruling  a  motion  to  dismiss  is  interlocutory  and  is  re- 
visable  until  before  final  adjudication  on  the  merits  of  the  case, 
and  when  found  erroneous,  can  be  rescinded.  In  such  event  the 
motion  to  dismiss  revives  as  res  notxi. 

Appeals  from  judgments  in  cases  under  the  intrusion  into  office  Act 
must  be  made  returnable  within  ten  days  to  the  Supreme  Court 
at  New  Orleans,  or  at  one  of  its  country  sessions,  immediately 
following  the  judgment. 

An  appeal  taken  in  July,  returnable  to  the  Supreme  Court  at  New 
Orleans  in  November y  on  the  suggestion  of  the  appellant,  instead 
of  October,  at  Shreveport,  must  be  dismissed. 

The  rule  that  where  appeals  are  made  returnable  at  a  particular  place 
and  on  a  particular  day,  and  the  appellant  suggests  improperly 
the  one  or  the  other,  or  both,  applies  equally  to  civil  and  to 
criminal  cases. 

Where  the  appellant  suggests  neither  the  place  nor  time,  and  the 
judge  shows  by  an  explicit  act  that  he  exercised  a  legal  discre- 
tion by  fixing  the  place  or  time,  or  both,  the  appellant  is  enti- 
tled to  protection,  but  tfien  only. 

State  ex  rel.  District  Attorney  vs.  Fowler,  p.  144. 

IRREGULAR  HEIRS. 

The  wife  inherits  from  her  husband  who  has  left  no  lawful  ascend- 
ants or  descendants,  or*lawful  collateral  relatives,  to  the  exclu- 
sion of  his  natural  collaterals. 

There  is  no  law  authorizing  the  aunt  to  inherit  from  her  illegitimate 
nephew. 

"  Collaterals,"  as  used  in  Art.  917,  C.  C,  means  lawful  collateral 
relatives. 

An  illegitimate  person  having  no  lawful  ascendants  can  not  have 
lawful  collateral  relations. 

Montigut  vs,  Bacas,  Eaecutor,  p.  158. 
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A  jadgment  rendered  in  a  partition  snit  in  favor  of  plaintiffs,  who 
are  therein  correctly  named,  and  against  the  only  defendant ^  who 
is  incorrectly  named  in  part,  is  a  valid  and  binding  judgment 
against  the  party  alleged  to  be  co-owner,  and  asked  to  be,  and 
who  was  cited,  and  Who  is  the  only  defendant  in  the  suit.  A 
rule  taken  to  correct  the  clerical  error  committed,  although 
superfluous,  may  be  made  absolute,  even  after  the  judgment  of 
partition  has  been  executed  by  the  sale  of  the  property  held  in 
indi vision.  An  answer  filed  in  a  case  after  a  final  judgment  has 
been  regularly  rendered  and  signed,  is  entitled  to  no  notice. 

Succession  of  Ckyrrigan,  p.  66. 

A  judgment  overruling  the  recusation  of  the  regular  judge  of  a  court 
is  not  in  its  nature  interlocutory,  but  final.  Such  judgment  can 
be  suspensively  appealed  from. 

State  ex  rel.  PocM  vs.  Judge,  p.  317. 

A  judgment  against  a  non-resident,  properly  represented  in  a  litiga- 
tion by  a  curator  ad  hoc,  involving  the  effect  of  a  judicial  mort- 
gage inscription  on  real  estate  in  this  State,  ought  to  be  explicit 
on  its  face  of  that  effect,  to  bind  the  absentee. 

Duruty  et  als,  vs.  Musacchia,  p.  367. 

A  judgment  rendered  by  a  court  of  competent  jurisdiction  where  the 
proper  parties  have  been  cited  must  have  full  force  and  effect 
until  set  aside  by  a  direct  action.  It  can  not  be  attacked  col- 
laterally. Stams  et  als.  vs.  Hadnot  etals.,  p.  366. 

A  judgment  rendered  in  another  State  against  parties  who  are  not 
thereby  expressly  condemned  to  pay  jointly  and  severally, 
will  not  be  considered  in  Louisiana  as  a  solidary  judgment,  in 
the  absence  of  proof  that  in  that  State  such  judgment  thus  ren- 
dered would  be  viewed  and  treated  as  a  several  judgment  against 
each  defendant  for  the  entire  debt.        Bank  vs.  Mayer,  p.  1031. 

A  judgment  which  is  contmgently  affirmed  is  one  conditionally 
affirmed;  one  that  is  not  made  definitive,  but  the  finality  of 
which  is  made  to  depend  upon  a  condition  which  may  or  may 
not  happen. 

When  a  cause,  the  judgment  in  which  is  contingently  affirmed,  is 
remanded  to  the  court  of  first  instance,  the  party  in  whose  favor 
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this  qualified  afflrmance  exists,  is  bound  to  fulfil  the  conditaon 
that  is  thus  imposed,  and  make  it  dear  that  he  is  entitled  to  the 
abBohUe  affirmance  of  same.  Oamre  vs.  (Xty,  p.  1119. 

JUDICIAL  SALES. 

A  sherilTs  adjudication  of  resl  estate  must  be  recorded  in  the  con- 
veyance office  in  order  to  bind  third  parties. 

A  transfer  of  the  property  thus  adjudicated  by  the  defendant  to  a 
party,  not  notified  of  the  adjudication  by  such  r^^istry,  conveys 
the  property  to  the  purchaser. 

HunHngUm  «s.  Bordecuix,  p.  346. 

Proceeds  of  a  judicial  sale  must  be  applied  to  the  payment  of  mort- 
gage claims  according  to  their  respect  ranks,  to  be  ascertained 
by  the  dates  of  registry. 

A  surety  has  the  right  to  compel  the  creditor  to  credit  his  claim  with 
amounts  which  he  has  received  but  improperiy  imputed. 

Judgment  amended  by  reducing  it  to  $1175,  and  thus  amended, 
affirmed.  Beu9eh  vs.  Keenan  dt  Slawmm  et  ate.,  p.  419. 

Liens,  privileges  and  mortgages  for  taxes  are  excepted  from  the 
general  rule  that  judicial  sales  have  effect  to  cancel  moitgagea 
and  privileges  and  to  refer  them  for  Fatlsf action  to  the  proceeda 
of  sale. 
Such  privileges  and  mortgages  are  governed  by  special  legislation 
in  reference  thereto,  under  which  they  adhere  to  the  property 
until  paid  or  extinguished  in  some  other  legal  mode,  notwith- 
standing any  sale.  Suoceagion  of  Qirardeyy  p.  497. 

JURISDICTION. 

When  the  Constitution  vested  the  court  with  original  jurisdiction  in 
cases  involving  the  removal  of  judges  from  office,  the  grant  car- 
ried with  it  all  the  powers  necessarily  or  usually  incident  to 
such  jurisdiction,  including  those  to  execute  its  decrees  by 
usual  process,  to  control,  to  regulate  and  restrain  such  execu- 
tion in  proper  cases,  and  to  set  aside  and  annul  its  own  judg- 
ments in  the  cases  and  by  the  methods  provided  by  law. 

Plaintiff  and  defendant  were  the  only  parties  to  the  judgment  at* 
tacked  and  the  only  necessary  parties  to  this  action. 

LosartM  vs.  McQuirk^  p.  194. 
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The  Supreme  Oourty  when  the  amount  inyolved  is  less  than  $2000, 
has  juriBdiction  only  of  tax  suits  when  the  constitntionality  or 
legality  of  the  tax  is  involved. 

In  the  absence  in  the  pleadings  of  any  suggestion  as  to  the  legality 
or  constitutionality  of  the  tax,  the  appeal  will  be  dismissed. 
State  ex  rel.  Breazeale  vs.  Frank  et  ala.,  p.  226. 

The  Supreme  Oourt  has  jurisdiction  over  a  controversy  between  a 
defendant,  calling  his  vendor  in  warranty,  in  a  petitory  action, 
when  defendant  avers  in  his  answer  that  the  property  from 
which  plaintiff  seeks  to  evict  him,  is  worth  more  than  $2000, 
and  he  asks  judgment  eventually  against  his  warrantor  for  that 
sum.  HuntiTigton  ve.  Bordeaux,  p.  846. 

A  citizen  of  the  State  of  Mississippi,  having  instituted  a  suit,  in  the 
ordinary  form,  in  a  civil  court  in  the  State  of  Louisiana,  against 
citizens  of  the  District  of  Columbia,  averring  her  title  to  an  un- 
divided half  interest,  in  joint  ownership  with  defendants,  in  a 
certain  suit  and  judgment,  the  donicil  of  which  is  in  the  parish 
where  the  suit  is  brought,  though  pending  on  a  writ  of  error 
from  the  United  States  Supreme  Court.  Held:  That  an  excep* 
tion  to  the  jurisdiction  of  the  court,  ratione  perscnm,  tendered  by 
a  curator  ad  hoc,  appointed  to  represent  the  absent  defendants, 
is  not  good ;  that  substituted  service  of  citation  is  effectual ;  and 
judgment  rendered  thereon  will  bind  defendants  as  to  the  prop- 
erty to  be  specially  affected  thereby. 

Young  vs.  Upshur  et  als.,  p.  862. 

In  an  attachment  proceeding,  in  which  a  third  opponent  claims  the 
ownership  of  a  specific  item  of  property,  the  value  of  such 
property  is  the  test  of  jurisdiction  in  case  of  an  appeal  involv- 
ing the  contested  claim  of  such  opponent. 

In  a  similar  proceeding,  if  a  third  opponent  claims  a  privilege  on 
the  proceeds  of  the  property  attached,  the  value  of  that  prop- 
erty, and  not  the  amount  claimed  therein  under  a  prior  lien  or 
privilege,  is  the  proper  test  of  the  appellate  jurisdiction. 

Wickham  &  Pendleton  vs,  Nalty,  p.  428. 

The  jurisdiction  of  this  court,  in  cases  like  the  present,  must  be 
tested  by  the  pecuniary  amount  or  value  in  dispute  according  to 
the  nature  of  the  action  as  disclosed  by  the  substantial  allega- 
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tions  of  the  pleadings,  and  not  by  mere  jnrisdiction&l  allega- 
tions or  affidavits  of  one  of  the  parties. 
The  record  shows  that  the  pecuniary  value  in  dispute  here  does  not 
exceed  $2000.  Harmony  Club  vs,  Oas  Light  Ck),,  p,  453. 

The  Supreme  Court  has  no  jurisdiction  over  a  controversy,  the  sole 
object  of  which  is  to  recover  as  coats  an  amount  below  the  in- 
ferior limit  of  its  appellate  jurisdiction,  where  the  judgment, 
though  rendered  by  it  with  costs,  has  been  satisfied  and  is  de- 
funct.    The  ruling  in  39  An.  583  is  inapplicable  to  this  case. 

Succession  of  Dougarty  p.  516. 

A  suit  to  annul  a  tax  sale  for  $180  of  property  worth  $2000,  with  a 
view  to  subject  it  to  the  payment  of  a  sum  exceeding  $10,000, 
has  for  its  purpose  the  validity  of  the  title  to  the  property. 

The  result  of  a  judgment  in  such  a  case  can  only  be  to  recognize 
title  to  the  ownership  of  the  property  in  either  of  the  claimants. 

Such  judgment  would  adjudicate  upon  a  matter  in  dispute  of  a  value 
exceeding  $2000. 

The  Court  of  Appeals  w^as  right  in  refusing  to  take  jurisdiction 
on  the  ground  that  they  had  none  ratione  materioe  over  the  con- 
troversy. 

Mandamus  does  not  lie  to  them. 

State  ex  rel.  Notes  et  aL  vs.  Judges,  p.  589, 

Where  the  object  of  a  proceeding  is  to  have  execution  issue  on  a 
judgment  of  forfeiture  of  a  bond  in  a  criminal  case,  it  is  a  crim- 
inal and  not  a  civil  proceeding,  and  the  jurisdiction  of  the 
Supreme  Court  is  to  be  tested  by  the  character  of  the  crime 
charged  in  the  indictment.  State  vs.  Doyle,  p.  640. 

Where  a  party  brings  a  petitory  action,  and  the  defendant  answers, 
claiming  less  land  than  demanded  in  the  petition,  but  is  the  pos- 
sessor of  the  whole  tract  described  in  plaintiff's  petition,  the 
controversy  can  not,  for  the  purposes  of  jurisdiction,  be  re- 
stricted to  the  land  claimed  by  the  defendant. 

State  ex  rel.  Mower  vs.  Judges,  p.  665. 

When  a  creditor,  claiming  a  vendor's  lien  on  certain  goods  he  and 
other  creditors  of  a  common  debtor  have  attached,  files  an  ap- 
pearance in  his  own  attachment  suit  claiming  a  preference  on 
the  proceeds  thereof  over  the  other  attachment  creditors,  who 
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axe  cited'  therein  as  defendants  the  amount  of  the  proceeds  of 
the  particular  property  which  is  affected  with  the  vendor's  lien, 
will  control  the  jurisdiction  of  the  cause  in  this  court.  It  is  only 
when  a  fund  exceeding  $2000  is  sought  to  be  distributed,  and 
where  the  court  acting  intra  and  not  ultra  petitum,  can  direct 
the  distribution  of  such  fund.  Whether  it  does  so  actually  or 
not  is  immaterial,  the  Supreme  Court  has  appellate  jurisdiction. 
Adler  &  Co,  vs.  Cannon^  Sheriff,  etala.,  p,  885. 

No  appeal  will  lie  to  the  Supreme  Court  from  a  judgment  against  a 
party  for  failing  to  work  the  public  roads  in  pursuance  of  Act 
112  of  1880,  rendered  by  a  justice  of  the  peace.  This  is  a  State 
and  not  a  municipal  law.  There  is,  therefore,  no  fine,  forfeiture 
or  penalty,  the  constitutionality  of  which  is  involved,  imposed 
by  a  municipal  corporation. 

Parish  ex  rel,  Theriot  vs.  Donatien  and  Broussard^  p.  841. 

The  property  which  is  the  subject  of  controversy  is  worth  more  than 
$2000.  The  allegations  of  plaintiff,  respecting  the  value  of  the 
property  and  the  improvements  claimed  for  rent,  are  not  con- 
sidered, except  in  so  far  as  they  may  serve  to  corroborate  the 
correctness  of  an  estimate,  predicated  upon  the  value  of  the 
property,  the  title  to  which  is  involved  in  the  suit. 

Simon  et  als.  vs.  Richard  et  als.,  p.  842. 

The  Supreme  Court  has  no  jurisdiction  over  a  controversy  in  which 
a  plaintiff,  alleging  himself  a  judgment  creditor  for  $1200,  seeks 
to  annul  a  transfer  of  property,  made  by  his  debtor,  as  simulated 
or  fraudulent,  with  a  view  to  subject  it  to  the  payment  of  his  claim. 

Flower  vs.  Prijean  et  al.,  p.  897. 

In  this  case  the  plaintiff  in  a  justice  court  sued  for  $12.40  on  account. 
The  defendant  before  suit  filed  tendered  $7.28,  and  in  his  answer 
admitted  this  amount  as  due  plaintiff.  The  difference  is  $5.12. 
The  District  Court  had  no  jurisdiction  of  the  appeal  ratione 
materia.  State  ex  rel.  Boyet  vs.  Judge,  p.  982. 

The  appellate  court  has  jurisdiction  to  determine  if  a  relator  has 
complied  with  the  order  of  the  District  Court  directing  him,  as 
testamentary  executor,  to  file  an  account. 

State  ex  rel.  Wells  vs.  Judge,  p.  1076. 
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The  Court  of  Appeals  is  called  on  to  decide  questions  of  law  as  ta 
facts  found  by  the  lower  court,  and  not  as  to  facts. to  be  found 
by  the  appellate  court. 

The  article  of  the  C.  P.,  601,  refers  to  cases  to  be  tried  on  appeal, 
both  on  the  facts  and  on  the  law,  but  not  to  cases  oyer  which 
the  appellate  court  has  jurisdiction  as  to  questions  of  law  fUone, 
State  ex  rel.  Harmony  Club  ve.  Judgeej  p.  1080. 

Where  neither  the  principal  nor  the  reconventional  dentand  exceeda 

$2000,  neither  is  appealable  to  this  court. 
The  amounts  inirolved  in  both  can  not  be  cumulated  to  establish 

jurisdiction,  and  the  case  is  not  affected  by  the  fact  that  the 

decision  of  both  depends  on  the  solution  of  the  same  question 

arising  under  the  same  contract. 

State  ex  rel,  Bobet  Bros,  vs.  Judges^  p.  1084. 

As  $1000  in  value  invests  the  Court  of  Appeals  with  jurisdiction,  and 
a  matter  in  dispute  in  excess  of  $2000  divests  it,  an  averment  in 
the  pleadings,  that  the  amount  involved  is  of  more  than  one 
thouMind  dollars  in  value  confers  jurisdiction  on  that  court,  and 
does  not  exclude  it.  State  ex  rel,  Lacaae  vs,  JwdgeSj  p.  1087. 

Where  the  object  of  the  suit  is  to  cancel  tax  inscrintions  for  a  num- 
ber of  years,  and  the  plaintiff  summarizes  all  the  assessments, 
and  asks  the  cancellation  for  grounds  common  to  all,  this  is  not 
a  cumulation  of  separate  and  distinct  demands  for  the  purposes 
of  jurisdiction.  When  the  assessments  for  said  years  show  an 
amount  over  $2000,  the  Supreme  Court  has  jurisdiction. 

Where  the  plaintiff  makes  the  State  a  defendant  in  such  a  proceed- 
ing, and  asks  the  cancellation  of  the  inscriptions  for  taxes  due 
the  State,  for  the  same  reason  as  against  the  city,  the  State  was 
properly  made  a  party;  and  if  the  taxes  of  city  and  State 
amount  to  over  $2000,  this  court  has  jurisdiction. 

Palmer  vs.  Board  of  Assessors  et  ai«.,  p.  1122. 

The  Supreme  Court,  in  the  exercise  of  its  supervisory  jurisdiction, 
can  not  entertain  a  complaint  against  an  inferior  tribunal,  which 
had  unquestioned  jurisdiction  ratione  materia^  of  the  cause,  when 
it  appears  that  the  proceedings  were  regular,  in  accordance  with 
law  and  practice. 

State  ex  rel,  Brousaard  et  aU,  vs.  Justice  qf  the  Peaces  p,  1190. 
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Where  the  claim  of  a  minor  has  been  liqaidated  by  a  judgment,  and 
a  role  is  taken  against  the  tutor  to  compel  him  to  pay  over  said 
amount  to  said  minor  who  has  attained  his  majority,  the  District 
Judge,  haying  jurisdiction  of  the  whole  matter,  is  competent  to 
entertain  said  rule.  The  proceedings  under  said  rule  being 
regular,  a  writ  of  certiorari  will  not  issue,  directed  to  the 
District  Judge,  avoiding  the  proceedings  under  the  rule. 

Where  the  proceedings  complained  of  have  been  prosecuted  to  judg- 
ment, and  an  appeal  from  the  same  perfected  to  the  Court  of 
Appeals,  the  District  Court  having  lost  jurisdiction,  a  writ  of 
oerHorari  can  not  issue  to  him,  as  the  matter  is  no  longer  within 
the  jurisdiction  of  the  District  Judge. 

State  ex  rel.  Bouoree  vs.  Judge^  p.  1189. 

JURY  COMMISSIONERS. 

The  jury  commissioners  appointed  by  the  District  Judge  of  the  State 
hold  their  offices  during  the  pleasure  of  the  District  Judge  ia 
accordance  with  the  provisions  of  Act  44  of  1877. 

Btate  V8.  Jeanj  p,  946, 

LEASE. 

Under  a  contract  of  lease  which  binds  the  lessee  to  keep  the  prop- 
erty in  good  repair,  and  to  surrender  it  at  the  expiration  of  the 
lease  in  the  same  good  order  in  which  he  received  it  at  the  be- 
ginning of  the  lease,  he  has  the  option  to  make  the  required  or 
necessary  repairs  at  the  end  of  the  lease,  and  his  lessor  has  no 
cause  of  action  for  damages  for  his  failure  to  make  repairs  until 
the  expiration  of  the  lease. 

Hence,  when  the  cause  of  action  arises,  the  conditions  on  which  the 
work  was  to  be  done  have  ceased  to  exist,  and  in  such  a  case 
the  action  for  damages  need  not  be  preceded  by  a  putting  in 
default  of  the  lessor.     (C.  C,  Art.  1988;  Exception  I.) 

The  lessor  who  sells  the  leased  property  during  the  continuance  of 
the  lease,  with  the  express  reservation  of  all  his  rights  and 
claims  as  lessor,  specially  including  the  right  to  sue  for  damages 
caused  to  the  property  during  the  possession  of  the  lessee,  has  a 
legal  right  of  action  for  such  damages  after  the  expiration  of 
the  lease,  unafTected  by  the  sale  made  in  the  meantime. 

Payne  V8.  James  et  ale.,  p,  280. 
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A  stipulation  in  a  lease  of  premises  on  which  a  certain  bosiness  has 
been  carried  on  that  the  lessor  will  not  pnrsue  the  same  occupa- 
tion in  the  same  neighborhood  is  a  personal  obligation  of  the 
lessor.  If  he  sells  property,  a  part  of  which  is  the  leased 
premises,  and  the  purchaser  put  up  building^  on  the  purchased 
property,  opposite  to  the  leased  portion,  and  carries  on  the 
same  business  as  that  on  the  leased  ground,  the  obligation  of 
the  original  lessor,  his  vendee,  does  not  affect  him,  and  he  can 
not  be  enjoined  for  this  reason  from  carrying  on  said  business. 
Hebert  dt  Damare  V8,  Dupaty  et  als, ,  p.  343. 

LEGITIME. 

In  an  action  by  forced  heirs  for  reduction  of  donations,  the  disposa- 
ble quantum  is  calculated  exclusively  upon  the  conditions  exist- 
ing at  the  death  of  the  de  cujus. 

If  the  debts  due  at  the  death  exceed  the  value  of  the  property 
found  in  the  succession,  there  can  be  no  disposable  portion  for  the 
satisfaction  of  legacies;  and  no  subsequent  changes  however 
operated,  whether  by  increment  in  value  of  the  property,  or  by 
extinguishment  of  debts,  can  affect  the  case. 

The  demand  for  reduction  can  be  urged  by  forced  heirs  alone; 
executors,  as  such,  can  not  be  heard  to  champion  their  rights. 

All  the  matters  at  issue  being  dependent  on  the  determination  of  the 

demand  for  reduction  by  the  forced  heirs,  they  will  not  be  passed 

on  until  after  such  determination. 

Succession  of  Ball,  p.  204. 

The  ascertainment  of  the  disposable  portion  and  of  the  legitime  of 
the  heirs  are  incidents  of  the  settlement  of  a  succession,  and 
they  must'be  fixed  before  it  is  wound  up  and  its  property  turned 
over  to  the  usufructuary  or  heirs. 

In  order  to  determine  the  disposable  portion  of  a  succession,  and  the 
legitime  of  the  heirs,  the  amount  of  donations  inter  vivos  is  ficti- 
tiously added  to  the  property  belonging  to  the  donor  at  the  time 
of  his  death.  But  if  the  property  be  held  in  community  be- 
tween the  surviving  wife  and  the  deceased,  and  the  donation  be 
from  the  latter  to  the  former,  this  fictitious  addition  of  the 
amount  of  the  donation  must  be  made  to  the  active  mass  of  the 
community^  and  not  to  the  donor's  separate  estate.  The  dona- 
tion can  not  change  the  character  or  amount  of  the  respective 
rights  of  the  spouses  in  the  matrimonial  community. 
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In  case  the  husband,  as  the  head  and  master  of  the  community 
makes,  in  favor  of  his  wife,  from  the  community  property,  an 
excessive  donation,  which  is,  on  charges  preferred  by  his  heirs 
after  his  decease,  reduced,  and  the  excess  ordered  to  be  re- 
turned— Held :  That  this  excess  must  be  returned  to  the  active 
ma88  of  the  community,  and  not  to  the  donor's  separate  estate. 

Succession  of  Moore  j  p.  332. 

LIBEL. 

A  libel  is  any  publication,  whether  in  writing,  printing,  picture, 
efQgy,  or  other  representation  to  the  eye,  which  exposes  any 
person  to  hatred,  contempt,  ridicule  or  obloquy,  or  which  causes 
him  to  be  shunned,  or  which  has  a  tendency  to  injure  him  in  his 
occupation. 

The  word  ^'  malice,"  when  used  in  civil  or  criminal  pleading  in  cases 
of  this  kind,  does  not  imply  ill  will  or  personal  malice ;  its  legal 
sense  is  a  wrongful  act  done,  without  just  cause  or  excuse. 
Malice  is  an  imputation  of  the  law  from  the  false  and  injurious 
nature  of  the  charge,  and  differs  from  actual  malice  or  ill  will, 
which  latter  may  be  proved  to  enhance  the  damages.  Legal 
malice  must  not  be  proved.  The  law  imputes  it  to  the  publisher 
of  a  libel,  from  the  act  of  publication. 

Any  publication  which  is  false  a^d  defamatory  subjects  the  publisher 
to  damages,  in  favor  of  the  party  aggrieved — printed  or  written 
slander  being  justly  considered  more  pernicious  than  verbal. 
The  law  holds  the  publisher  responsible,  as  the  instrument  used 
for  the  dissemination  of  calumny,  whereby  the  character  of  any 
one  may  be  blasted,  or  his  social  standing  impaired,  or  his  busi- 
ness injured.  And  it  is  not  incumbent  on  the  party  assailed  by 
falsehood  and  defamation  to  show  malice  against  himself  on  the 
part  of  the  publisher,  nor  to  prove  that  he  has  been  injured  by 
the  publication. 

The  party  libeled  and  slandered  thus  is  entitled  to  redress.  If  a 
party  has  written  or  printed  a  statement  or  document,  either  by 
his  own  hand  or  by  an  agent  or  attorney  at  law,  which  contains 
false  or  defamatory  language,  charge,  denunciation  or  epithet, 
whereby  calumny  or  opprobrium  is  circulated  to  the  detriment 
of  another,  and  whereby  his  character  may  be  blasted,  or  his 
social  standing  impaired,  or  his  business  injured,  or  which  may 
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have  the  tendency  to  degrade  him  in  the  esteem  of  his  triendB 
and  of  the  public,  is  entitled  to  satisfaction  in  damages.  It  is  a 
conclusive  presumption  of  law  that  damage  has  ensnedy  under 
such  a  state  of  facts,  and  from  the  mere  publication  of  such  a 
libelous  statement,  and  therefore  no  actual  damages  need  be 
proved.  Proof  of  particular  or  actual  damage  is  only  required 
to  enhance  a  recovery. 
Every  person  has  the  right  to  enjoy  that  degree  of  respect,  good 
will  and  social  or  business  distinction  to  which  his  own  acts,  and 
his  social  and  business  habits  entitle  him ;  and  any  one  who  un- 
lawfully interferes  with  this  right,  by  circulating  slanderous 
reports,  renders  himself  liable  for  the  consequent  damages. 
And  while  it  is  true  that  injuries  to  one's  feelings  and  social 
standing  are  not  susceptible  of  accurate  admeasurement,  yet 
they  are  recognized  as  a  legitimate  ground  of  action  for  reason- 
able indemnity. 

An  averment  in  an  answer  to  the  suit  of  a  clerk  for  the  quantum 
meruit  value  of  his  services,  to  the  effect  that  he  is  so  notori- 
ously unreliable  and  unworthy  of  trust,  as  a  clerk,  that  he  could 
not  obtain  employment  as  such,  wherever  he  was  known,  filed 
in  court  and  read  in  the  presence  of  many  witnesses,  if  untrue, 
is  libelous  and  slanderous;  and  if  not  disproved,  would  have  a 
tendency  to  injure  such  party  in  ila  occupation,  to  blast  his  char- 
acter and  impair  his  social  standing. 

An  affidavit  charging  a  person  with  perjury,  and  causing  him  to  be 
arrested  and  incarcerated  in  jail  is  a  malicious  prosecution,  if 
said  affidavit  was  made  without  probable  cause,  and  his  incar- 
ceration thereunder  in  jail  is  a  false  imprisonment.  Probable 
cause  does  not  depend  upon  the  truth  of  the  charge  made,  but 
upon  the  honesty  and  reasonableness  of  affiant's  Mie/inthe 
truth  of  the  charge .  when  made.  In  the  absence  of  probable 
cause  the  law  infers  malice.  In  order  that  advice  of  counsel 
should  avail  as  a  mitigating  circumstance  in  behalf  of  the  libelant, 
it  must  be  alleged  and  proved  that  he  made  a  full  disclosure  of 
all  the  facts  of  his  case,  as  he  understood  them,  on  the  faith  of 
which  counsel  acted  in  advising  the  prosecution  and  in  prepara- 
tion of  the  pleadings  filed  in  court. 

Weil  V8,  leraely  p.  955. 
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LICENSES. 
See  Taxation. 

LIFE  mSURANOE. 

A  life  insurance  policy  in  which  a  married  woman  is  named  as  bene- 
ficiary vests  a  complete  title  in  her  as  separate,  paraphernal 
property,  which  can  not  be  pledged  as  security  for  the  debts  of 
her  husband  or  of  the  community. 

Same  can  not  be  converted  into  a  separate  property  of  the  husbani, 
or  into  a  community  asset  afterward  by  its  surrender  to  the 
insurer  by  the  insured,  and  the  issuan9e  to  the  latter  by  th 
former  of  a  new  policy  in  which  another  and  different  beneficiary 
is  named,  without  the  consent  of  the  former  beneficiary  is  firs 
legally  obtained. 

In  case  such  substituted  policy  is  only  intended  as  a  security  for  a 
previously  existing  indebtedness  of  the  insured  to  such  last- 
named  beneficiary  (and  the  recitals  of  this  policy  clearly  indi- 
cate that  it  was  issued  in  the  place  of  a  previously  existing  one) 
the  company  can  not  be  held  liable  therefor,  having  been  ad- 
judged liable  for  the  full  amount  of  the  surrendered  policy.  In 
such  case  the  bar  of  equitable  estoppel  does  not  apply  so  as  to 
put  upon  the  insurance  company  a  dual  obligation. 

Putnam  et  als,  vs.  Insurance  Co,j  p.  789. 

LIS  PENDENS. 

It  has  frequently  been  held  in  the  Supreme  Court,  as  well  as  in  the 
Circuit  Courts  of  the  United  States,  that  the  pendency  of  a  suit 
in  a  State  court  is  no  ground  for  a  plea  in  abatement  to  a  suit 
upon  the  same  matter  in  a  Federal  Court.  This  being  a  recog- 
nized rule  of  Federal  jurisprudence,  it  should  be  adhered  to  in 
our  own  court  as  a  matter  of  judicial  reciprocity. 

State  ex  rel.  City  vs,  RaUnMd  Ck>.,  p,  11. 

LOTTERIES. 

Any  scheme  for  the  distribution  of  prizes  by  lot  or  chance,  by  which 
one,  on  paying  money  to  another,  obtains  a  token  which  entitles 
him  to  receive  a  larger  value  or  nothing,  as  some  formula  of 
chance  may  determine,  is  a  lottery,  and  the  sale  of  such  <<  token  " 
is  a  violation  of  the  city  ordinance  prohibiting  the  same. 

State  vs.  B(meil,  p.  1110. 
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ThiB  ia  a  suit  by  mandamus  under  the  provisions  of  Act  133  of  1888, 
for  the  purpose  of  coercing  the  defendant's  compliance  with 
one  of  its  obligations  to  and  in  favor  of  the  City  of  New  Or- 
leans,  and  which  is  contained  in  Section  2  of  City  Ordinance 
No.  7483,  A.  S.,  it  being  an  ordinance  granting  said  railroad 
company  the  right  to  constmct,  operate  and  maintain,  by  steam, 
a  railroad  for  the  transportation  of  freight  and  passengers  from 
a  designated  point  on  the  shore  of  Lake  Pontchartrain  to  a 
point  designated  on  the  shore  of  the  Mississippi  river,  within 
the  limits  of  the  City  of  New  Orleans;  and  also  granting  it  the 
right  to  occupy  a  portion  of  the  river  front,  on  certain  condi- 
tions stipulated  therein. 

The  contention  on  the  part  of  the  city  is  that  she  granted  the  rail- 
road company  the  right  to  occupy  for  its  purposes  and  uses  that 
portion  of  the  levee,  batture  and  wharf,  beginning  at  Port  street 
and  extending  down  the  river  to  Monteg^t  street,  a  distance  of 
one  thousand  feet,  and  the  right  to  erect  and  maintain  thereon, 
at  its  own  expense,  such  ferry  facilities,  wharves,  piles,  ma- 
chinery and  other  structures  as  shall  be  necessary  and  conve- 
nient for  the  transaction  of  the  business  of  the  company;  but 
that,  in  consideration  therefor,  the  railroad  company  obliged 
itself  to  keep  said  wharves  in  repair,  to  replace  the  wharves 
which  had  been  constructed  by  the  city,  and  occupied  by  it,  at 
such  point  as  might  be  designated,  and  to  pave  Levee  street 
from  Louisa  to  Poland  street  with  square  blocks  of  granite. 

This  last  obligation  is  the  one  sought  to  be  enforced  by  the  city. 

There  was  a  judgment  in  the  court  a  qua  in  favor  of  the  respondent, 
which  is  reversed,  and  the  mandamus  made  peremptory. 

State  ex  rel.  City  vs.  Railroad  Co,,  p.  11. 

Mandamus  does  not  lie  to  compel  a  District  Judge  who  has  affirmed 
a  judgment  *su8taining  a  plea  to  the  jurisdiction,  to  pass  upon 
the  merits  of  the  controversy  in  the  suit  brought  before  the 
lower  court.  Such  merits  are  not  before  him  for  review,  on  an 
appeal  from  a  judgment,  on  the  plea,  by  the  inferior  tribunal. 

An  appellate  court  tries  cases  before  it,  only  in  the  manner  and  to 
the  extent  that  they  were  tried  below. 

State  ex  rel,  Frenet  vs.  Judge,  p,  77. 
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The  writ  of  mandamus  being  a  harsh  remedy,  to  be  snbstitnted  in 
extraordinary  and  clearly  specified  c^es  for  the  ordinary  modes 
of  judicial  proceeding,  it  follows  that  any  legislation  haying  for 
object  the  application  of  snch  a  remedy  to  matters  and  things 
not  hitherto  included  within  its  scope,  should  be  strictly  con- 
strued, without  extending  its  effect  by  implication. 

Hence  Act  133  of  1888,  which  purports  to  provide  a  summary  rem- 
edy by  mandamus  to  enforce  the  obligations  of  certain  corpora- 
tions, with  reference  to  the  paving,  grading  repairing,  recon- 
structing or  cere  of  any  street,  highway,  bridge,  culvert,  levee, 
canal,  ditch  or  crossing,  can  not  be  construed  as  extending  ta  . 
an  obli&:ation  to  construct  a  new  levee  or  embankment. 

State  ex  rel.  City  ve.  Railroad  Co,,  p,  138. 

A  mandamus  proceeding  against  the  Register  of  the  State  Land 
OfQce  to  coerce  his  performance  of  the  duties  purely  ministe- 
rial, is  not  a  suit  against  the  State. 

Mandamus  will  go  to  the  Auditor,  Treasurer  or  Register  of  the  Land 
OfQce  of  the  State  in  appropriate  cases. 

It  is  the  duty  of  the  Governor,  and  not  of  the  Register,  to  sign 
patents  for  State  lands ;  but  the  latter  is  fully  authorized  under 
Act  23  of  1880  and  other  laws  of  the  State  to  prepare  all  the 
papers,  data,  etc.,  prerequisite  and  preparatory  to  the  issuance  of 
patents,  and  it  is  made  his  special  ministerial  duty  to  so  prepare 
them  for  the  Governor's  signature,  and  upon  the  faith  of  his 
certificate  it  is  the  duty  of  the  Govenor  to  act,  and  sign  same 
when  duly  presented  to  him. 

The  State,  through  the  Register  of  the  Land  Ofllce  and  the  Gover- 
nor, was  fully  empowered  by  Congress,  and  legislative  acts  in 
pursuance  thereof,  to  sell  school  indemnity  lands,  convey  fee 
simple  titles  to  purchasers  thereof,  and  to  dedicate  the  proceeds- 
to  the  inhabitants  of  townships  entitled  thereto,  for  the  benefit 
of  public  schools. 

State  ex  rel,  McEnery  vs.  Governor  et  ala,,  p,  209. 

Mandamus  does  not  lie  to  the  Recorder  of  Conveyances  to  compel 
him  to  cancel  inscriptions  showing  titles  to  real  estate  in  certain 
parties,  unless  it  is  shown  conclusively  by  final  and  executory 
judgments  that  the  same  have  been  decreed  to  be  erased,  con- 
tradictorily with  the  parties  concerned,  and  that  it  is  his  minis- 
82 
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terial  duty  to  expunge  them  from  the  archives  of  his  office,  the 
less  86  where  the  relator  discloses  no  interest. 

Parties  in  whose  favor  inscriptions  exist  on  the  conveyance  books 
of  the  parish  can  not  be  forced  to  appear  as  defendants  to  liUgate 
their  rights  of  ownership  or  the  like,  in  proceedings  against  the 
recorder  for  the  cancellation  of  the  same.  They  are  entitled  to 
regular  process  and  trial. 

Exceptions  to  the  form  of  proceeding  and  to  want  of  a  cause  of  ac- 
tion, interposed  by  the  parties  interested,  are  well  founded,  and 
must  be  sustained  in  such  a  case. 

Engrafting  ordinary  suits  in  which  titles  to  real  estate  are  involved, 
in  such  a  proceeding,  is  not  permissible. 

Raymond  vs.  Villere,  Register j  et  ate.,  p,  488. 

Act  No.  133  of  1888,  which  authorizes  mandamus  proceedings  to 
coerce  specific  performances  of  contractual  obligations  in  cer- 
tain cases,  is  not  unconstitutional. 

It  is  a  general  statute,  remedial  in  character  only,  divesting  no 
vested  rights  and  impairing  no  obligation  of  contract. 

State  ex  rel.  City  vs.  Railroad  Co.,  p.  550. 

When  official  acts,  to  be  performed  by  the  executive  branch  of  the 
State  government,  are  divided  into  ministerial  and  political,  and 
courts  assume  the  right  to  enforce  the  performance  of  the 
former,  it  opens  a  wide  margin  for  the  exercise  of  judicial 
power. 

The  judge  may  say  what  acts  are  ministerial  and  what  are  political. 
Circumstances  may  arise  and  conditions  may  exist  which  would 
require  the  Governor,  in  the  proper  exercise  of  his  duty,  and 
with  due  regard  to  the  interests  of  the  State,  not  to  perform  a 
plain  ministerial  act.  Is  the  judge  to,  arbitrarily,  determine 
his  duty  in  such  a  case,  and  by  m>andamu8  seek  to  coerce  its 
performance  ? 

Whenever,  by  the  Constitution  and  laws  of  the  State,  officers  of  the 
executive  branch  of  the  government  are  vested  with  discre- 
tionary powers  and  functions  in  the  performance  of  civil  duties, 
or  when  political  powers  and  responsibilities  are  devolved  upon 
them,  they  are  not  amenable  to  judicial  process;  in  such  case 
their  acts  are  only  politically  examinable. 
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When  such  duties  and  powers  devolve  upon  the  executive  depart- 
ment of  the  State  government,  as  a  whole,  the  members  of 
such  a  board,  coUectively,  are  likewise  exempt  from  judicial 
control,  notwithstanding  individual  members  may  be  compelled 
.  by  mandamus  to  perform  "  their  ordinary  official  duties." 

State  ex  rel,  Hope  &  Co.  vs.  Board  of  lAquidatiimy  p.  647. 

MANDAMUS. 

Mandamus  does  not  lie  to  grant  an  appeal  from  an  order  dissolving 
on  bond  a  pequestration  issued  against  one  who,  being  solvent, 
has  applied  for  a  respite.  Article  279  of  the  O.  P.,  which  allows 
to  defendants  in  sequestration  cases  to  bond,  except  in  cases  of 
failure,  does  not  exclude  such  applicant  from  that  right.  The 
word  ** failure"  in  that  article  means  ^^  judicially  declared  in- 
solvency." The  execution  of  a  dissolving  order  on  bond,  under 
such  circumstances,  can  not  cause  irreparable  injury.  Should 
the  plaintiffs  sustain  any  damage  by  the  execution  of  such  order, 
they  could  have  recourse  against  the  sureties  in  the  bond,  who 
would  be  responsible,  were  the  property  bonded  not  forthcom- 
ing when  ordered  to  be  produced.  The  injury,  where  the  claim 
is  for  money,  could  be  compensated  in  dollars  and  cents. 
State  ex  rel.  Hyman^  Ldchtenstein  ds  Co.  vs.  LewiSj  Judge y  p.  847. 

Mandamus  will  not  issue  to  compel  the  Court  of  Appeals  to  pass  upon 
the  merits  of  a  case,  in  which  less  than  $500  is  claimed,  and 
where  questions  of  law  alone  are  involved,  where  the  record 
does  not  contain  the  statement  of  facts  required  by  the  rules. 

The  testimony  and  evidence  received  by  the  District  Court,  though 
in  the  record,  will  not  supply  the  wanted  statement  of  facts.  In 
such  cases  the  court  has  jurisdiction  over  questions  of  law  alone. 
State  ex  rel.  Harmony  Club  vs.  Judges f  p.  1080. 

MANDATE. 

An  agent  can  not  acquire  an  interest  adverse  to  his  principal.  If 
he  purchases  property  of  which  he  has  the  management  and 
which  belongs  to  his  principal  he  must  be  considered  as  holding 
it  as  a  constructive  trust  for  his  principal.  He  can  not  deny 
the  title  of  the  principal  to  the  property  of  which  he  has  the 
agency.     Nor  can  he  dispute  the  capacity  of  the  principal  to  sue. 
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A  counter  letter  retrained  by  an  agent  who  sells  property  for  his 
principal  showing  that  a  less  sum  was  received  than  that  actually 
expressed  in  the  deed  can  have  no  effect  against  the  principal, 
not  a  party  thereto,  who  sues  to  recover  the  price  of  the 
property.  McClendon  vs.  Bradford^  p.  160. 

MARKETS. 

The  term  '<  square,"  as  employed  in  City  Ordinance  No.  4798,  A.  S., 
indicates  what  is  generally  understood  by  that  word ;  and  the 
term  "  block,"  as  employed  in  City  Ordinance  No.  4145,  C.  S., 
means  the  same  thing.  These  terms  are  convertible,  and  are 
synonymous.  State  vs.  Nataly  p.  612. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

A  brakeman  employed  on  a  freight  train  in  charge  of  a  conductor 
has  no  implied  authority  to  bind  the  company  by  a  contract  of 
passage,  and  his  permission  to  a  person  to  ride  does  not  make 
such  person  a  passenger. 

Candiffvs.  Railroad  Co.^  p.  477. 

MERGER. 

The  peculiar  statutory  action  authorized  by  R.  C.  C.  3547,  providing 
for  the  revival  of  judgments  by  suit,  must  not  be  confounded 
with  other  precepts  of  the  Code  on  the  subject  of  legal  interrup- 
tion of  prescriptions  of  debts,  which  are  likewise  applicable  to 
judgments. 

A  judgment  in  personam  against  the  maker  of  promissoiy  notes, 
secured  by  a  special  mortgage,  and  in  which  there  is  a  recognition 
of  the  mortgage  and  a  decree  for  its  enforcement,  merges  the 
notes,  completely  and  perfectly,  so  that  thereafter  the  judgment 
is  the  only  evidence  of  the  debt,  but  not  so  as  to  the  mortgage. 
It  retains  its  full  force,  effect  and  rank  after  the  judgment  as  it 
has  before,  the  judgment  only  rendering  it  executory  by  ordi- 
nary fl.  fa,,  but  not  precluding  executory  proceedings  subse- 
quently. Lalane  rs.  Payne  et  al,y  p.  152. 
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The  order  of  a  competent  court  appointing  an  under  tutor  can  not 
be  attacked  coilateraily,  and  must  stand  until  vacated  or  annulled 
by  appeal  or  in  a  direct  action  of  nullity. 

The  deliberations  of  a  family  convened  for  the  purpose  of  recom- 
mending the  appointment  of  a  dative  tutor,  and  resulting  in  an 
equal  division  between  the  members  composing  the  same,  decide 
nothing,  and  can  not  be  the  basis  for  the  appointment  of  any 
one  as  tutor.  Succession  of  Arlaud,  p.  320. 

The  Act  of  1878,  authorizing  the  sale  of  property  owned  in  part  by 
minors  at  private  sale,  does  not  require  the  fulfilment  of  the 
prerequisites  for  a  judgment  in  partition  at  public  auction  of 
property,  in  which  minors  are  concerned  as  co-owners. 

The  consent  of  the  co- proprietor  of  age,  and  that  of  a  family  meet- 
ing on  behalf  of  the  minors,  with  the  concurrence  of  the  tutor 
and  the  homologation  of  the  proceedings  by  the  court,  authorize 
the  sale  of  the  property  at  private  sale. 

Duruty  et  als,  vs,  Musacchia,  p,  357. 

Where  the  tutor  and  the  minors  permanently  leave  the  State  and 
acquire  a  residence  in  another  State,  the  tutorship  is  ended. 
In  such  a  case  the  courts  of  this  State  have  no  jurisdiction  of  a 
suit  to  remove  the  tutor. 

The  domicil  of  the  minors  being  that  of  the  tutor,  the  jurisdiction  in 
which  the  domicil  is  situated  is  charged  with  the  appointment  of 
the  guardian  and  tutor. 

If  the  minors  own  property  in  the  State,  in  the  absence  of  a  g^uardian 
appointed  at  their  domicil,  the  courts  of  this  State  have  juris- 
diction to  appoint  a  tutor  to  administer  said  property. 

Where  the  minors  reside  and  have  their  domicil  in  the  State,  the 
permanent  absence  of  the  tutor  ipso  facto  vacates  the  tutorship, 
and  it  is  not  necessary  to  bring  a  suit  to  remove  him  from  the 
tutorship.  The  judge  can  immediately  appoint  a  tutor  in  his 
stead,  Succession  of  Com,  p,  381. 

Act  No.  25  of  1878  authorizes  the  sale  of  property  held  in  indivision 
between  minors  and  others,  at  private  sale,  on  compliance  with 
the  requirements  therein  contained,  and  sanctions  the  title 
passed  to  purchasers  under  such  sales. 

The  proceedings  in  this  case  comply  fully  with  the  requirements  of 
the  act  and  the  title  is  approved. 
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While  it  is  necessary  that  the  proceeding  should  be  conducted  con- 
tradictorily  with  the  tutrix  of  the  minors,  when  it  appears  that 
she  participated  therein,  and  approved  the  same,  failure  to  cite 
her  will  be  cured. 

BruiSin,  Widow y  etc.,  vs.  Building  Association,  p,  481. 

An  application  for  the  confirmation  or  appointment  of  a  tutor  by 
nature  can  not  be  allowed,  in  the  absence  of  a  showing  that  the 
certificate  of  the  clerk  of  court,  establishing  the  amount  of  the 
minor's  property,  has  been  recorded  in  the  mortgage  book  of 
the  Mortgage  Office  of  the  applicant's  residence. 

The  certificate  must  be  produced  to  the  judge  before  the  appointment 
can  be  legally  made.  Succession  of  Arlaud,  p,  548. 

It  is  the  duty  of  the  under  tutor  to  act  for  the  minor,  whenever  the 
interest  of  the  minor  is  in  opposition  to  the  interest  of  the  tutor. 

If,  in  a  proceeding  to  compel  a  purchaser  to  comply  with  the  adju- 
dication to  him  of  succession  property,  at  the  instance  of  the 
administrator,  who  is  the  father,  but  unqualified  tutor  of  a 
minor,  that  minor  is  a  necessary  party,  the  minor  is  legally 
represented  therein  by  the  under  tutor. 

Succession  of  Meyer  j  p.  634. 

A  District  Court  having  probate  jurisdiction  has  authority  to  appoint 
a  non-resident  mother  tutrix  of  her  minor  son,  domiciled  out  of 
the  State,  where  she  has  not  forfeited  her  right  to  the  natural 
tutorship,  by  marrying  again,  and  where  the  minor  has  interest 
in  the  State  to  assert  or  defend. 

This  appointment  confers  upon  her  the  care  of  the  person  and  the 
administration  of  the  property  of  the  minor  here  and  makes  her 
amenable  to  the  court  making  the  appointment  in  a  proceeding 
by  the  minor  for  his  full  emancipation,  to  be  relieved  from  all 
disabilities,  etc. 

The  judgment  emancipating  such  minor  is  valid  and  clothes  him  with 
the  right  of  being  appointed,  on  a  proper  showing  of  capacit}"- 
and  solidity,  administrator  of  a  succession  in  which  he  is  a  bene- 
ficiary  heir  present. 

The  court,  in  contests  for  the  administration  of  successions,  is  not 
bound  unnecessarily  to  appoint  two  administrators  to  settle  the 
estate,  even  where  they  have  equal  claims. 
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The  exercise  by  the  District  Judge  of  the  discretion  with  which  the 
law  vests  him  will  not  be  disturbed,  unless  manifestly  wrong. 

Succession  of  OaineSj  p.  699. 
MORTGAGE. 
See  Executory  Process.  Succeaaion  of  Thompsofij  p,  118. 

A  judgment  in  personam  against  the  maker  of  promissory  notes, 
secured  by  a  special  mortgage,  and  in  which  there  is  a  recogni- 
tion of  the  mortgage  and  a  decree  for  its  enforcement,  merges 
the  notes,  completely  and  perfectly,  so  that  thereafter  the  judg- 
ment is  the  only  evidence  of  the  debt,  but  not  so  as  to  the  mort- 
gage. It  retains  its  full  force,  effect  and  rank  after  the  judg- 
ment as  it  has  before,  the  judgment  only  rendering  it  executory 
by  ordinary  fi.  /a.,  but  not  precluding  executory  proceedings 
subsequently.  Lalane  vs.  Payne  et  als.y  p.  152. 

A  mortgage  creditor  of  a  delinquent  tax  payer  having  taken  execu- 
tory proceedings  in  the  foreclosure  of  his  vendor's  lien  and 
special  mortgage,  and  at  public  auction  caused  the  mortgaged 
property  to  be  adjudicated  to  him,  occupies  just  the  same  rela- 
tion to  the  assessment  of  the  property  for  taxes  as  the  mortgagor 
and  tax  payer  does.  Such  executory  proceedings  are  in  aflftrm- 
ance  of  the  tax  payer's  title,  and,  as  adjudicatee,  the  plaintiff 
can  assert  no  higher  right  than  his  mortgagor  could  have  done ; 
and  the  limitation  which  the  law  imposes  upon  the  tax  debtor's 
right  of  complaint  against  an  alleged  illegal  assessment  is  bind- 
ing on  such  adjudicatee. 

Insurance  Co,  vs,  Levi  et  als.,  p.  482. 

In  case  the  defendant  in  a  pending  suit  raises  the  question  of  the 
nullity  of  a  sale  made  to  the  plaintiffs  pendente  lite,  by  way  of  an 
answer  and  reconventional  demand,  a  previous  tender  is  not  a 
condition  precedent  thereto;  particulariy  when  the  sale  has 
been  made  in  the  foreclosure  of  a  special  mortgage,  and  the 
mortgagee  become  the  purchaser  and  attributed  the  whole  of  the 
price  to  the  satisfaction  of  his  mortgage  claim. 

A  clause  in  an  act  of  conventional  mortgage ,  stipulating  a  waiver  of 
the  benefit  of  appraisement,  is  valid  in  law. 

A  sequestration  of  property  which  is  immovable  by  destination,  and 
forms  part  of  realty  under  mortgage,  but  which  has  been  re- 
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moved  therefrom  by  the  mortgaj^or,  as  an  ancillary  proceeding, 
for  the  recovery  and  restoration  thereof  to  the  mortgaged 
premises  for  seizare  and  sale,  is  a  legal  and  valid  proceeding, 
and  does  not  have  the  effect  of  converting  executory  proceed- 
ings into  those  via  ordinaria. 

In  case  some  third  person  opposes  the  claim  of  the  mortgage  credi- 
tor, and  sets  up  title  in  herself  to  the  property  thus  sequestered, 
and  the  former  retorts  in  an  answer  that  the  third  opponent's 
title  is  simulated  and  fraudulent,  this  pleading  does  not  have 
such  effect. 

When  the  mortgagor  enjoins  the  sale,  and  the  mortgagee,  in  his  an- 
swer, prays  judgment  for  the  mortgage  debt,  his  right  thereafter 
to  proceed  under  the  writ  of  seizure  and  sale  enjoined  is  aban- 
doned and  lost. 

A  creditor  seizing  a  plantation  imder  a  writ  of  seizure  and  sale,  in 
foreclosure  of  a  mortgage,  has  the  right  to  require  the  sheriff 
holding  the  propertj'  to  cultivate  it,  while  under  seizure,  for  the 
account  of  the  mortgagor,  upon  making  the  necessary  advances 
for  that  purpose ;  and  he  has  the  right  to  recover  the  amount  of 
such  advances,  and  value  of  his  services. 

The  cost  of  such  cultivation,  keeper's  fees,  and  all  other  costs  in- 
curred, other  than  such  as  are  covered  by  the  statutory  fee  bill, 
must  be  taxed  on  rule  as  a  supplement  to  the  final  judgment. 

Learned  vs.  Watton,  p.  455. 

Where  there  is  only  one  piece  of  real  property  owned  by  the  hus- 
band, and  the  wife  has  a  legal  mortgage  on  it  for  her  parapher- 
nal rights,  it  will  outrank  a  special  mortgage  afterward  executed 
^  on  the  same  property  by  the  husband.  When  there  are  several 
mortgages  in  favor  of  the  same  person  on  one  piece  of  property, 
and  they  are  aggregated  into  one  sum  and  secured  by  another 
subsequent  mortgage,  the  date  of  the  last  mortgage  will  govern. 
Where  said  mortgage  is  bequeathed,  the  legatee  can  not  claim 
privileges  springing  from  the  prior  mortgages  which  were  merged 
in  the  mortgage  bequeathed  to  him,  but  must  claim  upon  the 

mortgage  bequeathed  to  him. 

Ker  €t  al.  vs.  Ker  et  aL,  j>.  870. 

MUNICIPAL  CORPORATIONS. 

The  power  of  a  municipal  corporation  to  control  the  owners  of  prop- 
erty in  the  mode  or  manner  of  constructing  their  buildings  within 
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certain  desigpiated  limits,  is  not  one  of  the  incidental  or  implied 
t>ower8  which  such  corporations  may  exercise  in  the  absence  of 
express  legislative  authority. 

The  exercise  of  such  power  must  be  authorized  by  the  Legislature, 
either  by  special  legislation  or  by  means  of  a  charter,  which,  in 
such  matters,  is  the  measure  of  the  authority  to  be  exercised. 

A  legislative  mandate,  authorizing  a  municipal  corporation  to  pre- 
vent the  reconstruction  in  wood  of  old  buildings  within  certain 
limits  does  not  include  the  mandate  to  prevent  the  repairing 
with  shingles  the  roofs  of  buildings  originally  covered  with 
similar  buildings. 

Hence  a  prosecution  under  such  an  ordinance  can  not  be  maintained. 

State  V8,  Schuchardtf  p.  49. 

A  municipal  corporation,  sued  under  an  enactment  deemed  by  it  to 
be  unconstitutional,  the  object  of  which  is  to  compel  it  to  increase 
an  appropriation  from  its  alimony,  has  the  right  to  plead  the 
unconstitutionality  of  the  act  and  to  have  the  contention  deter- 
mined by  the  courts. 

It  can  not  be  called  on  to  show  cause  why  a  relief  sought  against  it 
should  not  be  granted  and  when  it  appears,  in  response,  be  met 
with  the  objection,  that  it  has  no  standing  in  court  and  can  not 
be  heard. 

In  such  cases,  the  courts  will  not  refuse  to  listen  to  the  defence ; 
but  will  inquire  and  pass  upon  its  merits. 

The  supremacy  of  a  Legislature  over  a  city  is  not  so  absolute  that  it 
can  not  be  restrained  by  the  organic  law.  Limitations  imposed 
by  the  Constitution  upon  its  powers,  can  not  be  overleaped. 

The  system  of  free  public  schools  in  Louisiana  is  a  State  institution, 
for  the  establishment,  maintenance  and  support  of  which  the 
State  is  required  to  provide  by  taxation  or  otherwise. 

As  a  rule,  the  taxing  powers  may  be  exercised  by  the  General  As- 
sembly for  State  purposes  only,  and  by  parishes  and  municipal 
corporations,  under  authority  granted  them  by  the  Legislature, 
for  parish  and  municipal  purposes  alone;  but,  under  express 
sanction  of  the  Constitution,  the  General  Assembly  *'7nay" 
authorize  parishes  to  levy  a  tax  for  the  public  schools  therein, 
not  exceeding  the  State  tax  and,  with  other  parish  taxes,  not 
exceeding  the  limits  of  parish  taxation,  fixed  by  the  Constitution. 
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The  Legislature  can  not  force  a  parish  to  levy  a  tax  for  school  pur- 
poses. It  may  authorize  it  to  do  so,  and  when  it  has  done  so, 
and  the  parish  undertakes  to  raise  it,  the  constitutional  limits, 
must  be  observed. 

To  be  valid,  the  levy  of  such  a  tax  must  find  its  authority  in  the 
organic  law. 

The  Legislature  has  therefore  no  authority  to  compel  the  City  of  New 
Orleans,  which  is  the  parish  of  Orleans,  to  make  an  appropria- 
tion to  stand  in  place  of  the  amount  which  a  school  tax,  if 
specially  levied,  would  have  realized. 

The  Legislature  can  not  transgress  its  powers,  or  invade  those  which 
are  secured  by  the  Constitution  to  the  City  of  New  Orleans.  It 
can  not  do  indirectly,  that  which  it  is  incompetent  to  do  directly. 
State  ex  rel.  School  Board  vs.  City^  p.  92. 

In  the  absence  of  express  legislative  authority,  a  municipal  corpora- 
tion has  no  power  to  utter  unconditional  obligations  to  pay 
money. 

It  may,  however,  issue  evidences  of  liability  for  consideration  re- 
ceived, for  ultimate  payment,  depending  upon  contingencies, 
which  must  have  happened  before  any  right  of  action  can  accrue. 

Certificates  of  indebtedness,  filled  in  the  name  of  municipal  creditors 
or  bearer,  by  certain  authorized  city  officials,  are  not  uncondi- 
tional obligations  to  pay,  and  are  not  negotiable  or  transferable 
instruments,  which  pass  title  by  mere  delivery,  particularly 
where  the  ordinance  sanctioning  their  issue  and  which  is  printed 
on  the  reverse  thereof,  requires,  as  a  condition  precedent  for 
their  utterance,  that  a  receipt  be  signed  therefor  by  the  party 
therein  named,  and  when  such  signature  has  not  been  furnished. 

The  manner  in  which  the  certificates  left  the  city's  possession, 
whether  fraudulently  or  not,  and  the  good  faith  of  the  holder  for 
value,  and*in  due  course  of  business,  are  no  factors  in  the  case. 

Such  instruments,  even  when  signed  for,  previous  to  delivery  by  the 
city,  are  not  obligations  to  pay.  They  are  simply  evidences  of 
transferable  ownership  under  the  ordinance,  and  do  not  entitle 
the  just  owner  to  any  money,  but  only  to  a  warrant  for  money 
to  be  paid  out  of  funds,  when  any  in  the  treasury. 

NewgasB  vs.  City,  p.  168. 
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A  time  contract  between  a  municipal  corporation  and  a  gas  or  other 
lighting  company  for  a  supply  of  gas  or  light  for  several  years, 
does  not  evidence  the  contracting  of  a  debt  within  the  scope  of 
Section  2448  of  the  Revised  Statutes,  if  it  appears  that  the  gas 
or  light  to  be  famished  in  the  future  is  to  be  paid  for  from  month 
to  month. 

A  stipulation  in  the  contract  by  which  the  city  binds  herself  to  make 
an  annual  appropriation  out  of  her  current  revenues  in  an 
amount  sufficient  to  cover  the  provisions  of  the  contract,  is  suffi- 
cient as  a  provision  to  meet  the  pecuniary  liability  to  be  thereby 
incurred  within  the  requirements  of  said  Section  2448  of  the 
Revised  Statutes.  * 

In  the  absence  of  a  special  statutory  limitation  or  restriction,  the 
power  given  to  the  City  of  New  Orleans  to  make  contracts  for 
lighting  its  streets,  landings,  etc.,  is  sufficient  to  authorize  a 
contract  for  more  than  one  year  for  such  commodity. 

Oaa  Light  Co.  vs.  City  et  ala.,  p.  188. 

Courts  will  not  enforce  against  a  municipal  corporation,  a  contract 
made  for  it  and  in  its  name  by  one  of  its  officers  who  had 
no  authority  to  make  such  a  contract. 

Under  the  provisions  of  the  charter  of  the  City  of  New  Orleans,  the 
Commissioner  of  Public  Works  is  powerless  to  bind  the  city  by 
a  contract  for  the  purchase  of  materials  for  his  department,, 
independently  of  the  action  of  the  City  Council. 

Such  power  did  not  exist  even  before  the  passage  of  Act  135  of  1888> 
of  the  Legifliatare.  Burchfield  V8,  City,  p.  230. 

Under  Act  126  of  1856,  now  become  Sections  1211  to  1216  inclusive, 
the  power  conferred  upon  the  police  juries  and  the  authorities 
of  towns  and  cities,  relating  to  the  retailing  of  intoxicating 
liquors,  went  no  farther  than  to  authorize  them  to  grant  or  with- 
hold licenses  for  this  purpose. 

The  Legislature  fixed  the  penalty  for  retailing  intoxicating  liquors 
without  a  license  from  the  local  authority. 

A  police  jury  ordinance  to  prevent  the  retailing  of  spirituous  liquors, 
which  defines  offences  and  imposes  fines  not  known  to  the  laws 
of  the  State,  is  null  and  void. 

Under  Article  170  of  the  Constitution  it  is  within  the  power  of  the 
Legislature  to  delegate  to  local  authorities  full  and  .  plenary 
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authority  to  regulate  the  sale  of  intoxicating  liquors  by  uniform 
regulations,  and  to  make  a  violation  of  the  same  an  offence 
against  the  State.  The  Legislature  has  not  yet  passed  any  act 
conferring  such  power  in  pursuance  of  said  article. 

State  V8,  Harper,  p.  312. 

The  legislation  of  the  State  invests  the  police  juries  of  parishes  with 
plenary  jurisdiction  over  public  roads,  and  expressly  authorizes 
them  to  exact  road  duty  from  ''all  male  "  inhabitants  not  ex- 
pressly exempted. 

The  incorporation  into  a  town  of  a  certain  district  of  the  parish  under 
the  general  town  incorporation  law  does  not  exempt  the  inhabi- 
tants of  such  town  from  road  duty,  in  absence  of  any  provision 
in  any  law  granting  such  exemption. 

Sanders,  Road  Overseer,  vs,  Levi,  Road  Hand,  p.  406. 

The  ordinance  adopted  by  the  Council  of  the  City  of  New  Orleans, 
prohibiting  smoking  in  the  street  cars,  is  constitutional  and 
valid. 

The  police  power  delegated  to  the  city  in  Section  7  of  the  charter 
gives  ample  authority  for  the  enactment  of  the  ordinance. 

There  is  much  discretion  left  to  a  municipal  corporation  in  deter- 
mining what  is  a  nuisance,  and  the  exercise  of  this  discretion 
will  not  be  judicially  interfered*  with  unless  the  corporation  has 
been  manifestly  unreasonable  and  oppressive,  invaded  private 
rights  and  transcended  the  authority  granted  to  it. 

To  determine  what  is  a  nuisance  is  a  question  of  fact. 

The  City  Council  of  New  Orleans,  to  a  certain  extent,  is  vested  with 
legislative  authority,  and  it  is  vested  with  that  discretion  within 
its  authority  common  to  all  legislative  bodies.  Within  the  ex- 
ercise of  this  legislative  discretion  it  has  authority  to  determine 
what  is  a  nuisance,  and  to  pass  the  necessary'  ordinances  to 
suppress  it.  State  vs,  Heidenhain,  p.  483. 

The  courts  of  this  State  have  no  power  by  injunction  to  prevent  a 
municipal  corporation  from  enforcing  police  ordinances  in  the 
interest  of  public  order  and  health,  penal  in  their  nature. 

Hottinger  vs.  City,  p.  629. 

Act  No.  67  of  1876,  which  authorized  the  City  of  Monroe  to  pay  one- 
fourth  the  expenses  for  certain  purposes  of  the  parish  of  Ouach- 
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ita,  can  not  be  extended  to  any  item  of  expense  not  contained 
in  said  act. 
The  authorization  of  the  city  to  pay  one -fourth  for  repairs  to  public 
buildings  can  not  be  extended  to  cover  the  expense  of  the 
erection  of  new  buildings. 

Parish  of  Ouachita  vs.  City  of  Monroe,  p.  783. 

Police  juries  have  no  authority  to  create  evidences  of  debt,  such  as 
promissory  notes,  for  improvements  to  be  made,  payable  out  of 
a  future  fund  to  be  created,  without  express  legislative  action. 
The  police  jury  of  Avoyelles  parish  passed  an  ordinance  to 
build  two  bridges,  to  cost  $*i27,300,  and,  to  pay  for  the  same, 
created  a  fund  of  $2730  of  each  year,  from  the  ten-mill  tax  of 
the  parish,  to  run  for  ten  years  from  Ist  February,  1890. 
Promissory  notes  were  authorized  to  be  issued  to  the  contractor 
for  this  amount,  ten  in  number,  payable  Ist  February  each  year. 
A  contract  was  made  in  accordance  with  this  ordinance  with 
the  King  Iron  Bridge  Company,  of  Cleveland,  O. 

Snelling  et  al.  vs.  Police  Jury  et  als,,  p,  886. 

A  parish  has  no  right  to  charge  for  the  mere  use  of  its  jail  to  incar- 
cerate prisoners  sent  from  an  adjacent  parish  under  an  order  of 
the  District  Judge  issued  in  accordance  with  authority  of  Section 
2839  of  the  R.  S.  when  it  has,  through  its  authorized  agents, 
given  consent  to  the  use,  and  they  have  acquiesced  by  that  con- 
sent in  the  execution  of  the  order. 

The  use  of  the  jail  is  not  intended  to  be  permanent,  and  the  sheriff 
alone  is  authorized  to  charge  under  the  statute. 

Each  parish  must  provide  a  jail.  It  is  not  intended  that  one  parish 
shall  permanently  have  charge  of  the  prisoners  of  another. 

When  the  discretion  of  the  District  Judge  has  not  been  abused,  and 
it  has  the  consent  of  the  proper  authorities,  charges  for  the 
mere  use  of  the  jail  will  not  be  allowed. 

Parish  of  Caddo  vs.  Parish  of  Bossier,  p.  939. 

There  was  no  compilation  of  the  vote  for  the  removal  of  the  parish 
seat  of  Bossier  parish  at  the  election  held  November  28,  1888,  at 
the  session  of  the  police  jury  November  27,  1888. 

Mayor  et  al.  vs.  Police  Jury,  p.  968. 
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Article  30  of  the  Constitution  applies  only  to  acts  of  the  General 
Assembly  and  not  to  ordinances  of  municipal  corporations. 

Under  the  power  expressly  granted  to  the  city  of  New  Orleans  to 
regulate  the  use  of  its  streets  by  railways,  a  discretion  is  vested 
as  to  the  method  and  means  of  regulation,  which  will  not  be 
judicially  interfered  with,  unless  manifestly  unreasonable  and 
oppressive.  State  V8,  Cozzens,  p,  1069. 

The  Constitution  of  the  State  has  not  given  the  Legislature  unlim- 
ited discretion  in  the  matter  of  creating  new  parishes  or  chang- 
ing the  boundaries  of  existing  parishes,  but  has  imposed  important 
limitations  on  the  legislative  power  in  these  respects  and  on  the 
methods  of  exercising  the  same. 

These  limitations  are  intended  as  a  protection  to  the  rights  of  exist- 
ing parishes  and  the  pedple  thereof,  who  have  the  right  to  op- 
pose the  execution  of  legislative  acts  passed  in  violation  thereof, 
and  to  invoke  the  aid  of  the  judicial  department. 

State  ex  reL  Forsyth^  v«.  Judge,  p,  1104. 

The  legitimate  exercise  of  the  police  power  is  not  subject  to  restraint 
by  constitutional  provisions  for  the  general  protection  of  rights 
of  individual  life,  liberty  and  property. 

A  city  ordinance  having  for  its  object  the  prevention  of  the  use  of 
unwholesome  well  water  in  the  making  of  bread  for  public  dis- 
tribution and  consumption  may  validly  require,  as  a  means  to 
that  end,  the  filling  up  of  wells  on  premises  where  such  bread  is 
made. 

Legislation  which  affects  alike  all  persons  pursuing  the  same  business 
under  the  same  conditiouF  is  not  such  class  legislation  as  is  pro- 
hibited  by  the  Constitution  of  the  United  States  or  of  the  State. 

State  V8.  Schlemmer,  p.  1166. 

NEGLIGENCE. 

If  a  railroad  crosses  a  common  road  on  the  same  level,  the  traveler 
on  the  latter  and  the  railroad  company  are  under  the  common 
obligation  to  do  all  in  their  power  to  prevent  a  collision. 

From  the  character  and  momentum  of  a  railroad  train,  and  the  re- 
quirements of  public  travel  by  means  thereof,  it  can  not  be  ex- 
pected that  it  shall  stop  and  g^ve  way  to  an  approaching  wagon. 
The  train  has  the  preference  and  right  of  way. 

But  it  is  bound  to  give  due  warning  of  its  approach. 
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Hence  it  is  negligence  on  the  part  of  the  engineer  running  the  train 
to  omit  to  give  such  warning,  by  sounding  the  whistle  at  the 
distance  required  by  the  rules  of  the  company. 

But  on  the  other  hand  those  who  travel  on  the  common  road,  and 
are  approaching  a  railroad  track,  are  bound  to  exercise  due 
care  and  diligence  to  ascertain  if  a  train  is  approaching,  even 
if  to  their  knowledge  of  the  road's  schedule  no  train  is  due  at 
that  particular  time. 

Before  attempting  to  cross  a  railroad  track,  they  are  bound  to  use 
their  senses — to  listen  and  to  look — in  order  to  avoid  any  possi- 
ble accident  from  an  approaching  train. 

Hence,  it  is  negligence  on  the  part  of  such  a  person  to  attempt  to 
cross  a  railroad  track,  which  is  several  feet  above  the  level  of 
surrounding  fields,  on  which  there  are  no  obstructions  to  view 
or  to  sound,  in  broad  daylight,  and  to  fail  to  look  either  way 
on  the  track  or  to  listen  to  the  noise  made  by  an  approaching 
train  running  at  great  speed.  In  such  a  case,  as  his  negligence 
has  contributed  to  the  accident,  he  can  not  recover  damages 
against  the  railroad  company. 

Broui^n  et  aL  vs.  Railway  Co.,  p,  360. 

The  failure  to  examine  witnesses  who  are  employes  will  not  justify 
the  application  of  the  presumption  of  negligence,  unless  as  in 
the  case  of  Day  vs.  Railroad,  35  An.  694,  they  were  present  or 
it  be  made  evident  that  they  had  knowledge  which  the  employer 
desired  to  conceal. 

The  duty  of  municipal  corporations  is  only  to  see  that  its  sidewalks 
are  safe  for  persons  exercising  ordinary  care  and  prudence. 

PeetZy  Widow,  Etc.,  vs.  Railroad  Co.,  p.  641. 

When  the  plaintiff  proves  that  the  defendant's  negligence  has 
caused  the  injury,  the  defendant  may  prove  that  the  plaintiff,  by 
his  want  of  care,  contributed  to  the  cause  of  the  injury,  and  that 
he,  by  the  exercise  of  ordinary  prudence,  might  have  avoided 
the  accident  and  the  injury. 

The  employer,  although  not  blameless,  can  not  be  made  to  answer 
for  all  accidents  without  regard  to  the  care  the  employ6  should 
have  exercised. 

To  recover  there  must  not  be  any  wilful  contributory  cause  on  the 
part  of  the  injured. 
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An  employ^  should  not  voluntarily  expose  himself  to  imminent  and 
apparent  danger.     If  he  does  and  suffers  injury  the  negligence 

\  of  the  defendant  will  not  excuse  his  imprudence  and  the  conse- 
quence of  his  rashness. 

The  employ^,  by  remaining  in  the  employer's  service  after  the  dis- 
covery of  imminent  and  threatening  danger  incident  to  his  work, 
is  deemed  to  have  assumed  the  risk. 

Pollich  et  al.  V8,  Sellers  <&  Co.,  p.  623. 

In  order  to  impose  a  liability  on  a  railroad  company,  for  the  conse- 
quences resulting  from  the  omission  of  an  act  by  one  of  its  em- 
ploy 68  the  test  is  not :  Whether,  had  the  act  been  done,  the  ac- 
cident would  not  have  occurred ;  but  whether  the  act  omitted 
was  one  which  it  was  the  duty  of  the  employer  to  perform. 

A  conductor,  who  is  told  by  an  ordinary  passenger  that  he  has  heard 
an  unusual  loud  noise  and  felt  a  jolt  which  has  made  the  coach 
jump  and  aroused  him,  and  who,  after  reasonable  inspection, 
inside  and  outside  of  the  car,  does  not  become  conscious  of  a 
cause  of  alarm  and  danger,  is  not  bound  to  stop  the  train  for  an 
inspection. 

His  failure  to  do  so,  and  consequent  injury  sustained  thereby,  to  a 
passenger  by  the  derailment  and  capsizing  of  the  coach  caused 
by  the  breaking  of  a  wheel  under  a  car  in  front,  is  not  such 
negligence  as  imposes  on  the  company  the  obligation  of  indem- 
nity for  harm  sustained. 

It  is  damnum  absque  injuria. 

Frelsen  and  Wife  vs.  Railroad  Co. ,  p.  673. 

The  servant  assumes  the  ordinary  risks  and  dangers  of  his  employ- 
ment, and  can  not  hold  the  master  for  an  injury  sustained  in 
consequence  of  one  of  the  risks  incident  to  said  employment. 
(The  servant  can  not  recover  where  his  own  want  of  care  has  con- 
tributed to  the  injury.  If  among  the  different  modes  of  per- 
forming a  duty  he  selects  the  most  dangerous,  which  necessarily 
exposes  him  to  danger,  he  is  responsible  for  the  selection. 

When  the  master  does  not  increase  the  risk  assumed  by  the  servant, 
and  there  are  no  defects  in  any  of  the  appliances  provided  by 
the  master  for  the  performance  of  the  duties  required  of  the 
servant,  the  servant  can  not  hold  the  master  responsible  for 
injury  received  in  the  course  of  his  employment. 
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Where  the  evidence  shows  contributory  negligence  on  the  part  of 
the  injured  party,  he  can  not  recover  damages  for  the  injury. 

Dandie  vs.  Railroad  Co.y  p,  686. 

Bailroad  companies  shonld  provide  safe  road  beds,  the  cross  ties 
should  be  sound  and  the  rails  strong  and  securely  laid. 

An  accident  caused  by  negligence  in  not  thus  providing  for  the  safety 
of  their  passengers  and  employes  will  subject  them  to  damages. 

McFee  vs.  Railroad  Co,,  p.  790. 

In  running  a  train 'backward  through  streets  the  engineer  should  see 
that  the  brakeman  is  at  his  post  and  keeps  a  lookout  on  the 
track  to  warn  him  in  case  of  danger.  It  is  the  duty  of  the  fire- 
man to  ring  the  bell  continually  while  passing  through  a  town 
or  village. 

If  an  accident  happens  while  thus  running  through  streets,  and  one 
of  these  three  men  is  not  immediately  at  his  post,  although  near 
it,  gives  good^ cause  for  examination  and  close  investigation. 
Hamilton  and  Wife  vs.  Railroad  and  Steamship  Co.,  p.  824. 

Contributory  negligence  is  the  want  of  ordinary  care  and  prudence 
without  which  the  injury  would  not  have  occurred. 

It  is  the  employer's  duty  to  provide  suitable  appliances. 

If  they  are  defective,  and  the  employ^  is  injured  because  of  the 
defectiveness,  the  company  is  responsible  in  damages. 

When  defective  cars  belong  to  another  company  from  which  they 
have  been  received,  the  company  receiving  and  using  them  will 
be  held  liable  in  damages  if  the  injury  be  owing  to  their  defect- 
iveness. 

The  employ^  will  not  be  held  guilty  of  contributory  negligence  when 
it  was  not  shown  that  he  was  aware  of  the  defectiveness  and  he 
has  been  ordinarily  careful. 

Bomar  vs.  Railroad  Co,  et  a{.,  p.  983. 

In  a  suit  for  damages  for  injuries  caused  by  alleged  negligence  of 
defendant,  recovery  requires  that  the  record  should  establish 
first  that  the  defendant  was  guilty  of  no  contributory  negligence^ 
but  for  which,  notwithstanding  defendant's  negligence,  the  in- 
jury would  have  been  avoided. 

Under  the  evidence  in  this  case,  which  is  fully  discussed,  the  record 
fails  to  show  satisfactorily  the  negligence  alleged  against  de- 
83 
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f  endant,  and  clearly  eatablishes  contributory  negligence  on  part 
of  the  injured  party. 
While  railroads  are  held  to  strict  observance  of  all  precautions  nec- 
essary for  the  protection  of  the  pubh'c  in  crossing  the  crowded 
streets  of  cities,  there  is  also  an  obligation  on  the  part  of  the 
public  to  be  vigilant  and  attentive  when  passing  such  crossings. 

White  V8.  Railroad  Co.y  p.  990. 

The  owner  of  a  building  which  is  injured  by  the  fall  of  an  adjoining 
wall  must  use  reasonable  precautions  to  reduce  the  damages 
likely  to  be  occasioned  thereby.  In  such  case  it  is  a  good  defence 
to  show  that  the  injury  has  so  far  arisen  from  the  negligence  of 
the  plaintiff  himself  that  he  might  by  ordinary  care  have  avoided 
the  injury. 

A  plaintiff  must  not  only  show  that  no  negligence  on  his  part  con- 
tributed originally  to  the  injury,  but  he  must  also  show  that  due 
care  was  exercised  in  avoiding  consequential  damage. 

In  case  of  mutual  negligence,  the  true  principle  is  that  no  action  for 
damage  can  be  maintained,  if  the  negligence  of  each  party  was 
a  proximate  cause  of  the  injury  sustained. 

Insurance  Co.  ei  als,  V8.  Werlein,  p.  1047. 

It  is  the  duty  of  a  railroad  company  to  furnish  safe  and  easy  ingress 
and  egress  to  and  from  their  station  houses  and  platforms  to  all 
persons  who  have  business  at  said  station  houses.  It  is  also  its 
duty  to  keep  said  station  houses  and  platforms  in  a  safe  condi- 
tion. 

But  a  person,  who  goes  to  the  station  house  and  on  the  platform,  not 
for  the  purpose  of  any  business,  or  to  meet  expected  friends,  or 
to  see  others  depart,  but  as  a  mere  spectator  for  his  own  pleas- 
ure and  convenience,  is  there  at  his  own  risk  and  peril,  and  can 
not  recover  damages  for  personal  injuries  received  in  conse- 
quence of  a  defective  platform.  To  entitle  such  a  person  to 
recover,  he  must  show  such  gross  and  wanton  negligence  on  the 
part  of  the  company  equivalent  to  intentional  mischief. 

Burhank  vs.  Railroad  Co.,  p.  1156. 

NEGOTIABLE  PAPER. 
See  Bills  and  Notes. 
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No  contract  and  no  law  imposes  on  the  defendant  company  the  par- 
ticular duty  of  building  levees  along  the  banks  of  its  canal. 

IVhether  or  not,  as  the  operator  or  custodian  of  a  canal,  it  is  bound 
under  general  law  to  restrain  its  waters  within  the  banks,  and 
is  answerable  for  damages  occasioned  by  their  escape,  responsi- 
bility for  such  damages  would  be  the  sole  sanction  of  such  an 
•obligation,  and  the  city  would  not  be  authorized  to  build  an  ex- 
pensive system  of  levees  along  its  banks  and  claim  for  defendant 
the  cost  thereof.  City  vs.  Canal  and  Navigation  Co.,  p.  6. 

The  power  of  a  municipal  corporation  to  control  the  owners  of  prop- 
erty in  the  mode  or  manner  of  constructing  their  buildings  within 
certain  designated  limits,  is  not  one  of  the  incidental  or  implied 
powers  which  such  corporations  may  exercise  in  the  absence  ot 
express  legislative  authority. 

The  exercise  of  such  power  must  be  authorized  by  the  Legislature, 
either  by  special  legislation  or  by  means  of  a  charter,  which,  in 
such  matters,  is  the  measure  of  the  authority  to  be  exercised. 

A  legislative  mandate,  authorizing  a  municipal  corporation  to  pre- 
vent the  recorstruction  in  wood  of  old  buildings  within  certain 
limits  does  not  include  the  mandate  to  prevent  the  repairing 
with  shingles  the  roofs  of  buildings  originally  covered  with  sim- 
ular  buildings. 

Hence  a  prosecution  under  such  an  ordinance  can  not  be  maintained. 

State  vs.  Schuschoody  p.  49. 

A  municipal  corporation,  sued  under  an  enactment  deemed  by  it  to 
be  unconstitutional,  the  object  of  which  is  to  compel  it  to  in- 
crease an  appropriation  from  its  alimony,  has  the  right  to  plead 
the  unconstitutionality  of  the  act  and  to  have  the  contention 
determined  by  the  courts. 

It  can  not  be  called  on  to  show  cause  why  a  relief  sought  against  it 
should  not  be  granted  and  when  it  appears,  in  response,  be  met 
with  the  objection  that  it  has  no  standing  in  court  and  can  not 
be  heard. 

In  such  cases,  the  courts  will  not  refuse  to  listen  to  the  defence ;  but 
will  inquire  and  pass  upon  its  merits. 

The  supremacy  of  a  Legislature  over  a  city  is  not  so  absolute  that 
it  can  not  be  restrained  by  the  organic  law.     Limitations  im- 
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posed  by  the  ConBtitation  upon  its  powers  can  not  be  over- 
leaped. 

The  system  of  free  public  schools  in  Louisiana  is  a  State  institu- 
tion, for  the  establishment,  maintenance  and  support  of  which 
the  State  is  required  to  provide  by  taxation,  or  otherwise. 

As  a  rule,  the  taxing  powers  may  be  exercised  by  the  General  As- 
sembly for  State  purposes  only,  and  by  parishes  and  municipal 
corporations,  under  authority  granted  them  by  the  Legislature, 
for  parish  and  municipal  purposes  alone ;  but,  under  express  sanc- 
tion of  the  Constitution,  the  General  Assembly  '*  may^^  author- 
ize parishes  to  levy  a  tax  for  the  public  schools  therein,  not 
exceeding  the  State  tax,  and,  with  other  parish  taxes,  not  ex- 
ceeding the  limits  of  parish  taxes,  fixed  by  the  Constitution. 

The  Legislature  can  not  force  a  parish  to  levy  a  tax  for  school  pur- 
poses. Tt  may  authorize  it  to  do  so,  and  when  it  has  done  so, 
and  the  parish  undertakes  to  raise  it,  the  constitutional  limits 
must  be  observed. 

To  be  valid,  the  levy  of  such  a  tax  must  find  its  authority  in  the 
organic  law. 

The  Legislature  has  therefore  no  authority  to  compel  the  City  of  New 
Orleans,  which  is  the  parish  of  Orleans,  to  make  an  appropria- 
tion to  stand  in  place  of  the  amount  which  a  school  tax,  if 
specially  levied,  would  have  realized. 

The  Legislature  can  not  transgress  its  powers,  or  invade  those  which 
are  secured  by  the  Constitution  to  the  City  of  New  Orleans.  It 
can  not  do  indirectly,  that  which  it  is  incompetent  to  do  directly. 

Although  the  first  part  of  Section  71  of  Act  81  of  1888  may  be  con« 
stitutional,  the  provisos  which  follow  it  and  which  require  the 
City  of  New  Orleans  to  appropriate  no'  less  than  $250,000,  for 
school  purposes,  are  unconstitutional.  They  are  therefore 
deemed  unwritten  and  not  binding  on  the  city. 

State  ex  rel.  School  Board  vs.  (My,  p.  92. 

In  the  absence  of  express  legislative  authority,  a  municipal  corpora- 
tion has  no  power  to  utter  unconditional  obligations  to  pay 
money. 

It  may,  however,  issue  evidences  of  liability  for  consideration  re- 
ceived, for  ultimate  payment,  depending  upon  contingencies,, 
which  must  have  happened  before  any  right  of  action  can  accrue. 
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Certificates  of  indebtedness,  filled  in  the  name  of  municipal  creditors 
or  bearer,  by  certain  authorized  city  officials,  are  not  uncondi- 
tional obligations  to  pay,  and  are  not  negotiable  or  transferable 
instruments,  which  pass  title  by  mere  delivery,  particularly 
where  the  ordinance  sanctioning  their  issue  and  which  is  printed 
on  the  reverse  thereof,  requires,  as  a  condition  precedent  for 
their  utterance,  that  a  receipt  be  signed  therefor  by  the  party 
therein  named,  and  when  such  signature  has  not  been  furnished. 

The  manner  in  which  the  certificates  left  the  city's  possession, 
whether  fraudulently  or  not,  and  the  good  faith  of  the  holder 
for  value,  and  in  due  course  of  business,  are  no  factors  in  the 
case. 

Such  instruments,  even  when  signed  for,  previous  to  delivery  by  the 
city,  are  not  obligatidns  to  pay.  They  are  simply  evidences  of 
transferable  ownership  under  the  ordinance,  and  do  not  entitle 
the  just  owner  to  any  money,  but  only  to  a  warrant  for  money 
to  be  paid  out  of  funds,  wlien  any  in  the  treasury. 

Newgass  vs.  City^  p.  163. 

A  time  contract  between  a  municipal  corporation  and  a  gas  or  other 
lighting  company  for  a  supply  of  gas  or  light  for  several  years, 
does  not  evidence  the  contracting  of  a  debt  within  the  scope  of 
Section  2448  of  the  Revised  Statutes,  if  it  appears  that  the  gas 
or  light  to  be  furnished  in  the  future  is  to  be  paid  for  from 
month  to  month. 

A  stipulation  in  the  contract  by  which  the  city  binds  herself  to  make 
an  annual  appropriation  out  of  her  current  revenues  in  an 
amount  sufficient  to  cover  the  provisions  of  the  contract,  is 
sufficient  as  a  provision  to  meet  the  pecuniary  liability  to  be 
thereby  incurred  within  the  requirements  of  said  Section  2448 
of  the  Revised  Statutes. 

In  the  absence  of  a  special  statutory  limitation  or  restriction,  the 
power  given  to  the  City  of  New  Orleans  to  make  contracts  for 
lighting  its  streets,  landings,  etc.,  is  sufficient  to  authorize  a 
contract  for  more  than  one  year  for  such  commodity. 

Oaa  Light  Co.  vs.  City  et  als.,  p.  188. 

•  Courts  will  not  enforce  against  a  municipal  corporation,  a  contract 
made  for  it  and  in  its  name  by  one  of  its  officers  who  had  no 
authority  to  make  such  a  contract. 
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Under  the  proyisions  of  the  charter  of  the  City  of  New  Orleans,  the 
Commissioner  of  Public  Works  is  powerless  to  bind  the  city  by 
a  contract  for  the  purchase  of  materials  for  his  department,  in- 
dependently of  the  action  of  the  City  Council. 

Such  power  did  not  exist  even  before  the  passage  of  Act  135  of  1888, 
of  the  Legislature.  Burchfleld  vs.  City,  p.  235. 

The  term  ''square,"  as  employed  in  City  Ordinance  No.  4798,  A.  S., 
indicates  what  is  generally  understood  by  that  word ;  and  the 
term  ''block,"  as  employed  in  City  Ordinance  No.  4145,  C.  S., 
means  the  same  thing.  These  terms  are  convertible,  and  are 
synonymous.  State  vs.  Natal,  p.  612. 

The  City  of  New  Orleans  has  the  right  to  control,  manage  and  ad- 
minister the  use  of  the  banks  of  the  Mississippi  river  within  her 
limits  for  the  public  convenience  and  utility ;  to  establish  land- 
ing places  for  vessels,  boats  and  barges ;  to  determine  what  are 
proper  and  needed  facilities  for  commerce,  and  on  what  part  of 
the  batture  they  may  be  established. 

The  proprietor  of  the  soil  adjacent  to  the  river  has  no  right  to  ap-^ 
propriate  to  his  exclusive  use  the  banks  of  a  navigable  course, 
because  he  has  no  property  in  the  use  thereof.  It  belongs  to 
the  public. 

The  owner  of  coal  boats  and  barges,  moored  to  the  river  bank  within 
city  limits  has  no  authority,  derivable  from  the  proprietor  of 
riparian  property,  through  instrumentality  of  a  lease,  to  build 
houses  in  which  to  storis  apparatus  and  tackle,  and  shelter  hia 
men,  by  resting  their  foundations  on  piles  diven  in  batture  out- 
side the  levees.  Sweeney  vs.  Mayor  et  als.,  p.  614. 

Article  30  of  the  Conatitution  applies  only  to  acts  of  the  Qeneral 
Assembly  and  not  to  ordinances  of  municipal  corporations. 

Under  the  power  expressly  granted  to  the  city  of  New  Orleans  to 
regulate  the  use  of  its  streets  by  railways,  a  discretion  is  vested 
as  to  method  and  means  of  reg^ation,  which  will  not  be  judi- 
cially interfered  with,  unless  manifestly  unreasonable  and 
oppressive.  State  vs.  Cozzens,  p.  1069. 

An  ordinance  of  the  City  Council  having  been  violated,  in  which  a 
mittimus  is  provided  in  default  of  fine,  the  terms  of  imprison- 
ment must  be  limited  to  the  terms  of  the  ordinance. 
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The  Legislature  authorized  the  City  Council  to  lengthen  the  term  of 
imprisonment;  the  law  is  permissiye  to  the  Council  and  is  not 
an  authority  to  the  recorder  to  make  the  commitment  for  a 
longer  time  than  provided  in  the  ordinance. 

State  ex  rel,  Joseph  vd.  Recorder,  p.  1096. 

Constitutional  provisions  and  forms  of  proceeding  relating  to  crimes 
denounced  by  thd  public  criminal  statutes  of  the  State  do  not 
apply  to  violations  of  mere  municipal  ordinances,  save  to  a 
very  qualified  extent. 

The  City  of  New  Orleans,  even  prior  to  Act  41  of  1890,  possessed 
power  to  enforce  her  ordinances  by  fine  or  imprisonmont  in  de- 
fault of  payment  within  the  limits  fixed  by  law ;  and  when  the 
penalty  defined  in  the  ordinance  is  within  said  limits,  the  re- 
corders of  the  city  are  bound  to  observe  the  same,  and  can 
neither  extend  nor  diminish  them. 

Any  scheme  for  the  distribution  of  prizes  by.  lot  or  chance,  by  which 
one,  on  pa3ang  money  to  another,  obtains  a  token  which  entitles 
him  to  receive  a  larger  value  or  nothing,  as  some  formula  of 
chance  may  determine,  is  a  lottery,  and  the  sale  of  such  ''token"' 
is  a  violation  of  the  city  ordinance  prohibiting  the  same. 

State  V8,  Boneilj  p.  1110. 

This  case  presents  questions  of  fact  only.  The  relator  seeks  by 
mandamus  to  compel  the  City  Council  to  raise  its  budget  appro- 
priation from  $30,000  to  $56,000,  to  cover  additional  compen- 
sation claimed  by  it  of  $12,860  for  a  deficit  in  1888,  and  of 
$12,660  on  a  shortage  in  1889,  for  gas  lighting  on  the  streets  of 
thes  ixth  and  seventh  municipal  districts  of  the  City  of  New 
Orleans.  Held,  that  the  relator  must  make  satisfactory  proof 
of  the  gas  lamps  having  been  erected  on  the  streets  unnamed 
in  the  municipal  contract  of  1868  by  municipal  authority,  other- 
wise m^andamvs  will  be  refused. 

State  ex  rel,  Qas  Light  Co,  vs.  City,  p.  1116. 

The  legitimate  exercise  of  the  police  power  is  not  subject  to  re- 
straint by  constitutional  provisions  for  the  general  protection  of 
rights  of  individual  life,  liberty  and  property. 

A  city  ordinance  having  for  its  object  the  prevention  of  the  use  of 
unwholesome  well  water  in  the  making  of  bread  for  public  dis- 
tribution and  consumption  may  validly  require,  as  a  means  ta 
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that  end,  the  filling  up  of  wells  on  premises  whera  such  bread  is 
made. 
Legislation  which  affects  alike  all  persons  pnrsoing  the  same  business 
under  the  same  conditions  is  not  snch  class  legislation  as  is 
prohibited  by  the  ConsUtation  of  the  United  States  or  of  the 
State.  8taU  vs.  ScMemmery  p.  1160. 

NEW  TRIAL. 

The  trial  of  a  cause  having  been  commenced,  and  a  portion  of  the 
evidence  taken,  when  the  sitting  judge  was  displaced  bj  the 
appointment  of  his  successor,  a  question  was  raised  by  the  de- 
fendant as  to  his  right  to  require  a  trial  de  novo.  Hddy  that  the 
reintroduction  of  the  testimony  that  was  adduced  before  the 
judge  ex  officio  was  aU  the  defendant  could  require. 

Brinkman  vs.  Huyghe,  p.  109. 

NO  CAUSE  OF  ACTION. 

In  an  action  for  damages  for  a  malicious  prosecution,  an  exception 
of  no  cause  of  action  will  be  maintained  if  it  appears  from  plain- 
tiff ^s  own  petition,  and  from  the  judgment  set  up  as  his  acquittal, 
that  the  prosecution  was  not  actuated  by  malice  or  without 
probable  cause. 

But  if,  in  the  same  petition,  the  pleader  cumulates  a  demand  for  dam- 
ages against  the  same  parties  for  an  injunction  alleged  to  have 
been  wroiigfully  obtained,  he  discloses  a  cause  of  action  by  al- 
leging that  the  plaintiff  in  injunction  had  voluntarily  abandoned 
his  writ  and  had  discontinued  his  action. 

The  voluntary  abandonment  of  an  injunction  has  the  same  legal  effect 
as  a  judgment  rendered  contradictorily,  and  decreeing  the  in- 
junction to  have  been  wrongfully  obtained. 

Barthe  vs.  City  et  als.y  p.  43. 

NOTARY. 

An  official  bond,  furnished  in  compliance  with  the  requirement  of  a 
law  which  specifies  its  conditions,  is  a  legal  bond,  of  which  the 
law  forms  part. 

The  obligations  of  a  surety  in  such  bond  must  be  strictly  construed, 
and  must  not  be  extended  beyond  the  intent  of  the  l^w. 

A  surety  on  a  notary's  bond  is  liable  only  for  his  failure  to  discharge 
well  and  faithfully  the  duties  incumbent  upon  him,  or  required 
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of  him  by  law,  and  is  not  responsible  for  acts  done  by  the  notary, 
which  he  had  no  legal  power  to  do. 

The  attestation  of  a  notary  that  payment  of  a  note  has  been  pro- 
longed as  per  act  before  him,  when  in  trath  no  such  act  existed, 
is  not  a  duty  incumbent  on  him,  or  required  of  him,  and  is  un- 
authorized by  law. 

The  known  falsity  of  the  attestation  does  not  involve  the  surety  into 
pecuniary  liability.         Schmitt  et  al,  vs.  Drouet  et  al8,  p.  1064. 

NULLITY. 

See  Action  of  Nullity. 

OWNERSHIP. 

It  being  shown  that  the  property  claimed  was  once  jointly  owned  by 
the  heirs,  who  inherited  jointly  from  their  ancestors  and  their 
brothers  and  sisters,  the  condition  of  indivision  and  joint  owners 
will  continue,  unless  it  be  satisfactorily  proven  that  the  parties 
have  parted  with  their  title. 

The  author  of  the  plaintiff's  title  and  the  author  of  defendant's  title 
each  owned  one -half.  In  the  absence  of  evidence  showing  a 
divestiture  of  title  of  some  kind,  they  shall  own  in  that  proportion 
until  a  partition  shall  have  been  legally  made  or  the' joint  own- 
ership has  been  made  to  end.  Joint  owners  can  not  acquire 
title  to  property  by  prescription  as  against  each  other. 

Simon  et  als.  vs.  Richard  et  als,,  p.  842. 

PARENT  AND  CHILD. 

The  illegitimacy  and  the  incapacity  to  inherit  must  be  proven  by 
competent  and  satisfactory  testimony.  The  acknowledgment  of 
the  mother,  although  not  entirely  in  form,  will  receive  the 
court's  sanction,  unless  the  incapacity  be  proven. 

Simon  et  als,  vs.  Richard  et  als.,  p.  842. 

PARTITION. 

The  plaintiff  being  the  adjudicatee  of  certain  property  at  a  ju- 
dicial sale  to  effect  a  partition  thereof,  amongst  the  heirs  of  a 
deceased  person,  and  having  received  an  authentic  deed 
thereto,  is  the  holder  of  a  just  and  translative  title,  and  enti- 
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tied  to  a  judgment  in  a  petitory  action  against  a  naked  pofisee- 
sor  without  title. 
The  Second  District  Court  for  the  pariah  of  Orleans  had  jurisdiction 
in  1S7S  to  order  a  partition  of  property  of  a  succession,  be- 
tween the  widow  and  heirs  of  a  deceased  person,  under  admin- 
istration therein.  Brinkman  vs.  HuyghCj  p,  109. 

PARTNERSHIP. 

In  insolvency  proceedings  to  wind  up  the  business  of  an  insolvent 
commercial  partnership,  a  partner  in  comm/endam  who  claims  to 
be  a  creditor  of  his  partner,  does  not  occupy  a  different  and 
better  position  than  a  full  or  active  partner;  and  hence  he  can 
not  be  allowed  to  enforce  a  pledge  granted  to  him  by  his  co- 
partner on  the  latter' 8  former  share  of  the  partnership  prop- 
erty. His  rights  as  a  creditor  of  a  partner  individually  must  be 
subordinated  to  those  of  creditors  of  the  partnership. 

In  liquidating  an  insolvent  commercial  partnership,  the  only  diifer- 
ence  between  a  partner  in  commendam  and  an  active  partner, 
consists  in  the  former's  immunity  from  liability  for  the  debts  of 
the  concern  beyond  the  sum  which  he  has  agreed  to  furnish  by 
his  contract.  Sherwood  vs.  His  CreditorSy  p.  103. 

When  in  a  contract  of  partnership  between  a  wife  and  a  third  per- 
son, it  is  stipulated  that  the  wife's  husband  shall  represent  the 
wife  in  all  partnership  business,  and  that  his  acts  shall  be  bind- 
ing on  the  firm  <*  the  same  as  if  he  were  a  member  of  said  firm," 
such  stipulation  vests  him  with  all  the  powers  of  a  partner,  and 
bis  signature  of  the  firm  name  to  notes  given  in  the  business  of 
the  firm  is  as  binding  as  if  signed  by  a  partner. 

Bank  vs.  Scott,  p.  785. 

A  partner  is  not  entitled,  unless  under  some  special  agreement,  to  any 
compensation  for  his  skill,  labor  or  services,  while  employed  in 
the  partnership  business.  He  owes  these  gratuitously  for  the 
success  and  accomplishment  of  the  partnership  operations. 

A  managing  partner  who  employs  his  minor  children,  with  the  con- 
sent of  the  other  partner,  is  entitled  to  compensation  for  their 
services.  Taylor  vs.  Raglandy  p.  1020. 

Partners,  because  such,  are  not  necessarily  liable  severally.    Though 
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commercial  partners  be,  ordinary  partners  are  not  so  liable. 
Solidarity  is  not  to  be  presumed. 
The  admitted  rights  of  an  intervenor  should  be  recognized. 

Bank  V8,  Mayer,  p.  1031. 

PAYMENT. 

Payment  of  a  note  secured  by  mortgage  by  one  not  bound  for  it, 
will  not  subrogate  him  to  the  rights  of  the  party  to  whom  he 
paid.  The  payment  will  extinguish  the  debt  and  the  mortgage 
given  to  secure  it ;  and  the  claim  for  reimbursement  will  con- 
stitute the  party  who  paid  an' ordinary  creditor  of  him  for  whose 
benefit  the  payment  was  made. 

Weil  V8,  Ovnnery  and  Manufacturing  Co.,  p.  492, 

PETITORY  AND  POSSESSORY  ACTIONS. 

The  plaintiff  being  the  adjudicatee  of  certain  property  at  a  judicial 
sale  to  effect  a  partition  thereof,  amongst  the  heirs  of  a  deceased 
person,  and  having  received  an  authentic  deed  thereto,  is  the 
holder  of  a  just  and  translative  title,  and  entitled  to  a  judgment 
in  a  petitory  action  against  a  naked  possessor  without  title. 

The  Second  District  Court  of  the  Parish  of  Orleans  had  jurisdiction 
in  1878  to  order  a  partition  of  property  of  a  succession,  between 
the  widow  and  heirs  of  a  deceased  person,  under  administration 
therein.  Brinkman  vs.  Huyghe,  p.  111. 

A  plaintiff  in  a  petitory  action  against  one  in  possession  can  recover 
only  on  the  strength  of  his  title  and  not  on  the  weakness  of  that 
of  his  adversary.  Huntington  vs.  Bordeaux,  p.  346. 

Plaintiffs  in  this  petitory  action  must  depend  on  the  strength  of  their 
own  title.  They  have  established  no  title,  either  by  conveyance, 
or  by  accession,  or  by  prescription. 

Buras  et  al.  vs.  O^Brien,  p.  627. 

Where  a  party  brings  a  petitory  action,  and  the  defendant  answers, 
claiming  less  land  than  demanded  in  the  petition,  but  is  the 
possessor  of  the  whole  tract  described  in  plaintifif's  petition,  the 
controversy  can  not,  for  the  purposes  of  jurisdiction,  be  re- 
stricted to  the  land  claimed  by  the  defendant. 

State  ex  rel.  Mower  vs.  Judges,  p.  666. 
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PLEADINGS. 

In  an  action  for  damages  for  a  malicions  prosecution  an  exception 
of  no  cause  of  action  will  be  maintained  if  it  appears  from  plain- 
tiff's own  petition,  and  from  the  jndgment  setup  as  his  acquittal, 
that  the  prosecution  was  not  actuated  by  malice  or  without  prob- 
able CBXlBe. 

But  if,  in  the  same  petition,  the  pleader  cumulates  a  demand  for 
damages  against  the  same  parties  for  an  injunction  alleged  to 
have  been  wrongfully  obtained,  he  discloses  a  cause  of  action  by 
alleging  that  the  plaintiff  in  injunction  had  voluntarily  aban- 
doned his  writ  and  had  discontinued  his  action. 

The  voluntary  abandonment  of  an  injunction  has  the,  same  legal 
effect  as  a  judgment  rendered  coqtradictorily,  and  decreeing  the 
injunction  to  have  been  wrongfully  obtained. 

Barthe  vs.  City  et  als.,  p.  43. 

The  validity  of  an  ex  parte  order  of  sale  in  a  succession  proceeding, 
by  an  executrix,  to  pay  debts,  may  be  assailed  by  rule. 

Succession  of  Thompson,  p.  118, 

A  party  who  claims  the  ownership  of  a  note  secured  by  mortgage, 
and  a  subrogation  to  the  mortgage,  by  means  of  a  purchase, 
must  be  held  to  his  pleadings  and  be  denied  the  right  of  proving 
his  right  of  subrogation  by  some  other  means. 

After  pleading  title  by  purchase,  a  defendant  can  not  be  permitted, 
judgment  going  against  him,  to  set  up  title  by  subrogation,  the 
less  so,  where  his  theory  was  expressly  repudiated  originally. 

Although  legal  subrogation  may  be  claimed  by  an  ordinary  creditor 
who  pays  a  creditor  whose  claim  is  preferable  to  his,  by  reason 
of  his  privileges  or  mortgages,  such  subrogation  can  not  be 
allowed  to  one  who  does  not  assert  it  but  rests  his  title  on  a  pur- 
chase not  shown. 

Weil  vs,  Oinnery  and  Manufacturing  Cb.,  p.  492. 

Peremptory  exceptions  founded  on  law  may  be  filed  at  any  stage  of 
the  trial  before  judgment.  Weller  vs.  Von  Hoven,  p.  600. 

Attorneys  investing  moneys  entrusted  to  them  as  trustees,  and  re- 
ceiving a  note  payable  to  their  own  order  as  attorneys,  may  sue 
thereon  in  their  own  names  as  attorneys,  although  one  of  the 
parties  whose  funds  were  so  invested  may  have  been  a  foreign 
succession.  Peters  et  al.  vs.  Quano  Co.  et  ai.,  p.  670. 
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In  the  absence  of  a  reconventional  demand,  when  the  plaintiff  fails 
to  appear  and  prosecute  his  suit,  either  in  person  or  by  attorney, 
a  judgmeijit  of  non-suit  only  can  be  rendered  against  him. 

Saunders  vs.  Mangham  et  aL,  p.  770. 

In  an  action  to  cancel  the  recordation  of  claims  to  real  estate,  based 
upon  a  contract,  no  judgment  can  be  rendered,  unless  all  the 
parties  thereto  are  made  defendants.  Citation  to  one  only  is 
insufficient.  Courts  can  not  be  required  to  decide  cases  piece- 
meal, or  expose  themselves  to  render  contradictory  or  unavail- 
ing judgments.  Willis  vs.  Tf  o»ey,  p.  876. 

When  the  judge  issues  an  order  as  prayed  for  in  an  intervention  and 
third  opposition,  he  can  not  ex  parte  set  aside  the  order  first 
granted.  The  intervention  and  opposition  should  only  be  dis- 
missed upon  a  proper  exception  urged  against  it. 

Rareshide  vs.  Ginning  Co.j  p.  1195. 

PLEDGE. 

A  contract  purporting  to  be  a  sale  a  remire^  which  divides  the  price, 
which  was  for  an  antecedent  debt,  to  be  returned  in  two  instal- 
ments, and  declares  the  forfeiture  of  the  right  to  redeem  on  a 
failure  to  pay  the  first  instalment  due  is  pigniorative  in  char- 
acter and  an  antichresis. 

The  mortgage  rights  of  the  creditor  are  not  destroyed  by  the  pledge 
of  the  immovable  to  him,  if  they  have  been  preserved  on  the 
property.  Payne  vs.  Habbard,  p.  396. 

A  pledge  is  not  impaired  when  the  possession  of  the  thing  has  been 
passed  to  the  pledgee  and  has  not  been  parted  with  except  to  a 
third  person  agreed  on  by  the  parties. 

Where  such  person  has  remitted  a  sum  sufficient  to  discharge  the 
pledge  to  the  common  agent  of  two  concurrent  pledgees,  the 
receipt  by  such  agent  would,  ordinarily,  discharge  the  pledge ; 
but  when  the  pledgor  himself  intervenes  and,  by  false  repre- 
sentations, induces  the  agent  to  believe  that  one  of  the  pledgees 
has  consented  to  waive  payment  out  of  the  remittance  and  to 
extend  his  loan,  and  the  agent  diverts  part  of  the  fund  to  pay- 
ment of  another  debt  of  the  pledgor,  such  a  transaction  operate^ 
only  a  partial  payment  and  discharge  of  the  debt  and  pledge 
and  leaves  them  in  full  force  for  the  balance  due. 

Peters  vs.  Guano  Co.  et  als.^  p.  670. 
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Though  a  factor  may  sell,  ana  bind  his  principal,  he  can  not  pledge 
the  goods  as  a  security  for  his  own  debt,  even  though  there  have 
been  bills  of  lading  issued  to  him  therefor.  The  principal  may, 
in  such  case,  recover  the  goods  of  the  pawnee,  and  his  ignorance 
that  the  factor  held  the  goods  in  the  character  of  factor  is  no 
excuse. 

The  doctrine  that  a  factor  can  not  pledge  is  sustained  so  strictly  that 
it  is  admitted  he  can  not  do  it  by  an  indorsement  and  delivery 
of  the  bill  of  lading,  any  more  than  by  delivery  of  the  goods 
themselves.  Lallande  vs.  Hia  Creditors^  p.  705. 

Where  a  party  holds  a  note  as  collateral  security,  and  delivers  it  to 
the  maker  to  pledge  to  a  second  party,  with  an  obligation  when 
it  shall  have  performed  its  functions,  to  be  returned  to  him  to 
protect  his  indebtedness,  the  note  is  not  extinguished  and  the 
pledge  lost.     41  An.  878.  Cohn  vs.  Ford  et  ate.,  p.  965. 

POLICE  JURY. 

See  Municipal  Corporations. 

POLICE  POWER. 

The  ordinance  adopted  by  the  Council  of  the  city  of  New  Orleans, 
prohibiting  smoking  in  the  street  cars,  is  constitutional  and  valid. 

The  police  power  delegated  to  the  city  in  Section  7  of  the  charter 
gives  ample  authority  for  the  enactment  of  the  ordinance. 

There  is  much  discretion  left  to  a  municipal  corporation  in  deter- 
mining what  is  a  nuisance,  and  the  exercise  of  this  discretion 
will  not  be  judicially  interfered  with  unless  the  corporation  has 
been  manifestly  unreasonable  and  oppressive,  invaded  private 
rights  and  transcended  the  authority  granted  to  it. 

To  determine  what  is  a  nuisance  is  a  question  of  fact. 

The  City  Council  of  New  Orleans,  to  a  certain  extent,  is  vested  with 
legislative  authority,  and  it  is  vested  with  that  discretion  within 
its  authority  common  to  all  legislative  bodies.  Within  the  exer- 
cise of  this  legislative  discretion  it  has  authority  to  determine 
what  is  a  nuisance,  and  to  pass  the  necessary  ordinances  to  sup- 
i  it.  State  vs.  Heidenliainy  p.  483. 


INDEX.  1827 

POSSESSOR  IN  GOOD  FAITH, 

Rents  and  revenues  can  not  be  recovered  from  a  possessor  in  good 
faith  except  from  judicial  demt^nd  when  evicted. 

Such  possessor  can  not  be  required  to  demolish  works  put  up  by 
him,  and  is  entitled  to  recover  from  the  owner,  on  the  latter's 
choice,  either  the  value  of  the  materials  and  the  price  of  work- 
manship, or  the  reimbursement  of  a  sum  equal  to  the  enhanced 
value  of  the  soil.  Miller  vs.  Shuhmaker,  p.  399. 

PRESCRIPTION. 

The  peculiar  statutory  action  authorized  by  R.  C.  0.  8547,  providing 
for  the  revival  of  judgments  by  suit,  must  not  be  confoxmded 
with  other  precepts  of  the  Code  on  the  subject  of  legal  interrup- 
tion of  prescriptions  of  debts,  which  are  likewise  applicable  to 
judgments. 

A  judgment  in  personam  against  the  maker  of  promissory  notes, 
secured  by  a  special  mortgage,  and  in  which  there  is  a  recogni- 
tion of  the  mortgage  and  a  decree  for  its  enforcement,  merges 
the  notes,  completely  and  perfectly,  so  that  thereafter  the  judg- 
ment is  the  only  evidence  of  the  debt,  but  not  so  as  to  the  mort- 
gage. It  retains  its  full  force,  effect  and  rank  after  the  judg- 
ment as  it  has  before,  the  judgment  only  rendering  it  executory 
by  ordinary  fl.  /a.,  but  not  precluding  executory  proceedings 
subsequently.  Lalane  vs.  Payne  et  als.,  p.  162. 

Prescription  against  the  action  of  nullity  for  fraud  only  runs  from 

date  of  discovery  of  the  fraud. 

Lazaras  vs.  MoQuirk,  p.  194. 

The  prescription  of  three  years  provided  by  Article  186  of  the  Con- 
stitution only  applies  to  unrecorded  tax  liens  and  privileges. 

Insurance  Co.  vs.  Levi  et  als.,  p.  482. 

Prescription  does  npt  run  against  a  debt  secured  by  a  pledge  as  long 
as  the  creditor  has  possession  of  the  pledge.  Detention  of  it  is 
a  constant  recognition  of  the  debt  and  renunciation  of  prescrip- 
tion, which  prevents  prescription  from  beginning  to  run. 

Stock  contributions  are  prescriptible  by  ten  years. 

Citizens  Bank  vs.  Hyams  et  aZs.,  p.  729. 

The  possession  under  which   the  prescription  of  thirty  years  is 
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founded  muat  be  public  and  unequivocal,  and  the  evidence 
should  establish  that  the  possessor  claimed  the  property  as  his 
and  exerctoed  some  rights  as  an  owner. 

Simon  et  als.  V8.  Richard  et  aU.j  p.  842. 

This  court  has  frequently  held  that  the  current  of  prescription  on  a 
judgment  for  money  may  be  interrupted  or  suspended  in  other 
modes  and  by  other  means  than  by  the  peculiar  statutory  action 
provided  by  the  Code. 

In  <!ase  the  plea  of  prescription  of  ten  years  is  urged  against  a  judg- 
ment, and  the  trial  of  the  plea  is  had  in  the  court  a  quui  on  the 
face  of  the  record,  the  judgment  sustaining  the  plea  may,  for 
the  purposes  of  justice,  be  annulled  and  the  cause  remanded. 
NoTtes  et  al.  vs.  Hayes,  Administrator,  et  ate.,  p.  867. 

PRINCIPAL  AND  AGENT. 
See  Mandate. 

Where  an  agent  unlawfully  disposes  of  the  property  of  his  principal, 
the  accounts  or  statements  made  by  the  agent  to  his  principal, 
in  which  the  property  figures  as  the  property  of  the  principal, 
are  receivable  in  evidence  as  a  part  of  the  testimony  to  prove 
title  to  the  property  on  part  of  the  owner. 

SagoryvB,  Metropolitan  Bank,  p.  627. 

A  corporation  which  employs  a  firm  which  holds  the  controlling  share 
of  its  stock  and  of  which  the  leading  member  is  its  own  presi- 
dent, as  its  commercial  and  selling  agents,  making  advances  on 
and  receiving  under  contract  its  entire  product,  with  power  to 
control,  sell,  pledge  and  dispose  of  the  same  and  its  proceeds,  is 
bound  by  the  dealings  of  such  firm  with  regard  to  sach  product. 

Peters  V8,  Ouano  Oo.,  p.  670. 

Though  a  factor  may  sell,  and  bind  his  principal,  he  can  not  pledge 
the  goods  as  a  security  for  his  own  debt,  even  though  there  have 
been  bills  of  lading  issued  to  him  therefor.  The  principal  may, 
in  such  case,  recover  the  goods  of  the  pawnee,  and  his  ignorance 
that  the  factor  held  the  goods  in  the  character  of  factor  is  no 
excuse. 

The  doctrine  that  a  factor  can  not  pledge  is  sustained  so  strictly  that 
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it  is  admitted  he  can  not  do  it  Dy  an  indorsement  and  delivery 
of  the  bill  of  lading,  any  more  than  by  delivei;^  of  the  goods 
themselves.  Lallande  V8.  His  CredUorSy  p,  705. 

Agency  to  acquire  real  estate  must  be  shown  by  written  evidence. 

Telle  V8.  TayloTy  p.  1165. 
PRINTING  BRIEFS. 

Outlays  for  printing  the  brief  required  by  the  rules  of  the  Supreme 
Court  are  not  charges  susceptible  of  being  taxed,  as  costs  of 
appeal,  which  the  party  cast  is  condemned  to  pay. 

Cline  V8.  Railroad  Co,y  p.  36. 
PRIVILEGE. 

A  party  claiming  a  privilege  for  salaries  due  him  as  overseer  can  not 
recover  under  proof  that  he  was  merely  a  laborer. 

Wickum  <fc  Pendleton  vs.  Nalty,  p.  423. 

PROCEEDINGS  IN  REM. 

If  the  mortgage  creditor  be  an  absentee,  he  may  be  properly  brought 
into  court  through  a  curator  ad  hoc,  the  proceeding  being  sub- 
stantially one  in  rem,  having  for  its  sole  object  to  fix  the  status 
of  the  property  and  to  determine  the  validity  of  his  apparent 
lien  upon  it  in  order  to  enforce  a  contract  respecting  the  same. 

A  judgment  against  a  non-resident,  properly  represented  in  a  litiga- 
tion by  a  curator  ad  hoc,  involving  the  effect  of  a  judicial  mort- 
gage inscription  on  real  estate  in  this  State,  ought  to  be  explicit 
on  its  face  of  that  effect,  to  bind  the  absentee. 

Duruty  et  als.  vs.  Musacchiay  p,  357. 

A  citizen  of  the  State  of  Mississippi,  having  instituted  a  suit,  in  the 
ordinary  form,  in  a  civil  court  in  the  State  of  Louisiana,  against 
citizens  of  the  District  of  Columbia,  averring  her  title  to 
an  undivided  half  interest,  in  joint  ownership  with  defend- 
ants, in  a  certain  suit  and  judgment,  the  domicil  of  which  is  in 
the  {parish  where  the  suit  is  brought,  though  pending  on  a 
writ  of  error  from  the  United  States  Supreme  Court — Held: 
That  an  exception  to  the  jurisdiction  of  the  court,  ratione  per- 
sonoB,  tendered  by  a  curator  ad  hoc,  appointed  to  represent  the 
absentee  defendants,  is  not  good ;  that  substituted  service  of 
citation  is  effectual ;  and  judgment  rendered  thereon  will  bind 
defendants  as  to  the  property  to  be  specially  affected  thereby. 
84 
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In  such  suit  judgment  is  evidently  sought  as  a  means  of  reaching 
such  property  or  of  affecting  an  interest  therein.  It  is,  therefore, 
in  the  nature  of  an  action  in  rem^  in  so  far  as  it  purports  to  en- 
force a  contract  in  reference  to  a  specific  interest  in  proper^  i 
within  the  ultimate  jurisdiction  and  control  of  the  court  of  first 
instance ;  and  final  judgment,  when  rendered,  will  be  binding 
on  the  non-resident  defendants,  within  and  without  the  State. 

Y<mTig  V8.  Upshur  et  al8,j  p.  862. 

PROHIBITION, 

A  court  can  not  entangle  its  powers  so  as  to  bring  them  to  a  dead- 
lock. 

The  court  which  has  rendered  a  judgment  has  exclusive  jurisdiction 
over  a  suit  to  annul  it. 

An  order  staying  proceedings  rendered  on  an  application  for  a  respite 
does  not  strip  the  court  which  rendered  it  of  jurisdiction  over  a 
suit  by  creditors  to  annul  it,  coupled  with  a  prayer  for  conserva- 
tory process.  The  only  object  of  such  seizure  would  be  to  secure 
the  property  of  the  applicant  for  the  common  good  of  all  the 
creditors. 

Prohibition  does  not  lie  to  prevent  such  court  from  hearing  and 
determining  such  suit  over  which  it  alone  has  jurisdiction. 

State  ex  rel,  Williams  vs,  Judge^  p.  71. 

PROVISIONAL  SEIZURE. 

The  principle  has  been  definitely  and  well  settled,  that  an  action  can 
not  be  assimilated  to,  and  treated  as  a  malicious  prosecution, 
and  the  plaintiff  therein  held  liable  for  exemplary  or  punitory  4 

damages,  unless  it  discloses  a  want  of  probable  cause. 

The  judgment  of  the  court  in  such  suit,  dissolving  the  writ  of  pro- 
visional seizure,  is  final  and  conclusive  as  to  the  illegality  of  its 
issuance. 

In  such  case  the  defendant  in  the  rent  suit  is  limited  to  the  recovery 
of  actual  damages,  in  case  the  proof  shows  that  plaintiff  therein 
had  probable  cause  for  resort  to  the  writ. 

Mrs.  Itiers  vs.  Ryan,  p.  32. 

PUBLIC  LANDS, 

In  case  the  federal  government,  neither  by  legislative  enactment  nor 
judicial  construction,  has  declared  the  forfeiture  of  a  grant  of 
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lands  to  a  railroad  corporation,  the  Legislature  of  the  State, 
which  is  designated  as  the  trustee  in  the  granting  act  of  Con- 
gress, can — if  she  has  done  no  act  to  estop  her  from  setting  up 
an  adverse  claim  to  a  present  grantee — forfeit  such  grant,  on  the 
ground  of  the  non-fulfilment  of  thef  condition  subsequent  to 
said  grant — the  completion  of  the  railroad  within  the  fixed 
period  of  ten  years. 

The  State  having  by  legislative  enactment  authorized  a  railroad  cor- 
poration, the  donee  and  grantee  of  lands  and  franchises  which 
she  bestowed  upon  it,  to  execute  a  mortgage  thereon,  is  es- 
topped from  impeaching  same.  Rights  acquired  through  the 
enforcement,  judicially,  of  such  mortgage  can  not  be  destroyed 
by  subsequent  legislative  action  by  the  State. 

The  corporation  acquires  an  apparent  legal  title  to  the  land  and 
franchises  which  are  adjudicated  to  it  under  such  judicial  fore- 
closure of  a  mortgage,  and  the  State,  as  trustee,  is  estopped 
from  disputing  its  validity  or  setting  up  adverse  right  or  title 
in  herself.  Only  the  United  States  government,  as  grantor,  can 
in  such  case  take  advantage  of  the  grantee's  non- performance 
of  condition  subsequent  which  is  attached  to  the  grant,  and  this 
must  be  done  by  act  of  Congress  or  judicial  proceedings  and 
decree. 

So  long  as  a  railroad  company  is  permitted  to  retain  the  occupancy 
of  such  granted  lands,  and  to  exercise  the  franchises  it  has 
thus  acquired,  and  the  grantor  shall  forbear  to  forfeit  the  grant, 
the  corporation  is  entitled  to  proceed  with  the  construction  of 
its  railroad  to  completion."  out  of  time,''  and  thus  fulfil  the  con- 
dition subsequent  that  is  attached  to  the  grant. 

At  most,  an  intervening,  repealing  statute,  enacted  by  a  Legislature 
of  the  State,  as  trustee,  could  repeal  and  avoid  its  ovm  donation  to 
the  railroad  company ;  but  it  containing  only  like  conditions  as 
those  prescribed  in  the  granting  act  of  Congress,  left  the 
grant  as  it  was  originally.  And  it  having  never  been  revoked 
by  act  of  Congress  or  judicial  decree,  a  mere  possessor  of  the 
granted  lands,  without  title  from  any  source,  can  take  nothing  by 
the  effect  of  the  repealing  statute,  the  condition  subsequent 
having  been  intermediately  fulfilled. 

The  granted  lands  having  been  withdrawn  from  sale  and  settlement 
and  passed  into  the  domain  of  property — not  subject  to  entry 


1832  INDEX. 


PUBLIC  LANDS— Co»ttnt4ed. 


under  the  United  States  government  homestead  laws;  and  de- 
fendant not  having  a  title  from  any  sonrce  whatever,  must  be 
treated  as  a  trespasser,  and  not  entitled  to  recover  the  value  of 
improvements  in  excess  of  the  annual  revenues  of  the  land. 

Mower  vs,  Kemp,  p.  1007. 

A  mandamus  proceeding  against  the  Register  of  the  State  Land 
Office  to  coerce  his  performance  of  duties  purely  ministerial,  is 
not  a  suit  against  the  State. 

Mandamus  will  go  to  the  Auditor,  Treasurer  or  Register  of  the  Land 
Office  of  the  State  in  appropriate  cases. 

It  is  the  duty  of  the  Qovemor,  and  not  of  the  Register,  to  sign 
patents  for  State  lands ;  but  the  latter  is  fully  authorized  under 
Act  23  of  1880  and  other  laws  of  the  State  to  prepare  all  the 
papers,  data,  etc.,  prerequisite  and  preparatory  to  the  issuance 
of  patents,  and  it  is  made  his  special  ministerial  duty  to  so  pre- 
pare them  for  the  Qovemor's  signature,  and  upon  the  faith  of 
his  certificate  it  is  the  duty  of  the  Qovemor  to  act,  and  sign 
same  when  duly  presented  to  him. 

The  State,  through  the  Register  of  the  Land  Office  and  the  Governor, 
was  fully  empowered  by  Congress,  and  leg^lative  acts  in  pursu- 
ance thereof,  to  sell  school  indemnity  lands,  convey  fee  simple 
title  to  purchasers  thereof,  and  to  dedicate  the  proceeds  to  the 
inhabitants  of  townships  entitled  thereto,  for  the  benefit  of 
public  schools. 

State  ex  rel.  McEnery  vs.  Qovemor  et  al.,  p,  209. 

RECUSATION. 

A  judgment  overruling  the  recusation  of  the  regular  judge  of  a  court 

is  not  in  its  nature  interlocutory,  but  final. 
Such  judgment  can  be  suspensively  appealed  from. 

State  ex  rel.  BocM  vs.  Judge,  p.  317. 

Articles  838  and  340,  C.  P.,  define  and  limit  the  causes  for  which 
judges  may  be  recused  or  may  recuse  themselves.  WhUe  it  is  the 
duty  of  the  judge  to  refer  pleas  assigning  any  of  such  ground  of 
recusation  to  a  judge  ad  hoc,  for  trial,  irrespective  of  the  merits, 
this  duty  does  not  apply  to  pleas  which  set  forth  no  legal  cause 
of  recusation  and  which,  if  admitted  to  be  true,  would  furnish 
no  ground  therefor.      Such  pleas  the  judge  may  treat  as  frivo- 
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Ions  and  made  for  delay,  and  may  set  them  aside  without  refer- 
ence. State  V8.  Chantlain^  p.  718. 

REGISTER  OF  CONVEYANCES. 

Mandamus  does  not  lie  to  the  Recorder  of  Conveyances  to  compel 
him  to  cancel  inscriptions  showing  titles  to  real  estate  in  certain 
parties,  unless  it  is  shown  conclusively  by  final  and  executory 
judgments  that  the  same  have  been  decreed  to  be  erased,  con- 
tradictorily with  the  parties  concerned,  and  that  it  is  his  min- 
isterial duty  to  expunge  them  from  the  archives  of  his  office, 
the  less  so  where  the  relator  discloses  no  interest. 

Parties  in  whose  favor  inscriptions  exist  on  the  conveyance  books 
of  the  parish  can  not  be  forced  to  appear  as  defendants  to  liti- 
gate their  rights  of  ownership  or  the  like,  in  proceedings  against 
the  recorder  for  the  cancellation  of  the  same.  They  are  entitled 
to  regular  process  and  trial. 

Exceptions  to  the  form  of  the  proceeding  and  to  want  of  a  cause  of 
action,  interposed  by  the  parties  interested,  are  well  founded, 
and  must  be  sustained  in  such  a  case. 

Engrafting  ordinary  suits  in  which  titles  to  real  estate  are  involved, 
in  such  a  proceeding,  is  not  permissible. 

Raymond  vs.  Viller6,  Register y  et  aL,  p.  488. 

REMOVAL  FROM  OFFICE. 

A  suit  brought  by  a  district  attorney  on  the  relation  of  the  State 
against  a  sheriff,  in  pursuance  of  the  provisions  of  Articles  196, 
200  and  201  of  the  Constitution  for  his  removal  from  office,  is 
triable  by  a  jury  to  be  drawn  in  conformity  with  the  provisions 
of  Act  135  of  1880.  In  such  case  the  venire  is  not  required  to  be 
drawn  more  than  thirty  days  before  the  term  of  court,  and  no 
advertisement  thereof  is  required. 

Documents  annexed  to  and  made  part  thereof  may  be  examined  for 
the  purpose  of  ascertaining  the  true  import  and  meaning  of  the 
language  of  the  petition. 

This  court  has  no  power,  and  still  less  the  inclination,  to  interfere 
with  the  policy  and  regulations  of  inferior  courts,  unless  they  be 
manifently  contrary  to  law  and  lead  to  gross  injustice. 

In  determining  the  rightfulness  or  propriety  of  the  ruling  of  a  judge 


1834  INDEX. 

REMOVAL  FROM  OFFICE—Continwed. 

of  the  lower  court  in  disallowmg  a  change  of  venue  in  a  civU 
suit,  the  rule  is  much  the  same  as  in  a  criminal'  case ;  and  the 
question  here  is,  whether  the  judge  properly  exercised  his  dis- 
cretion in  the  premises. 

Like  the  question  of  practice  in  reference  to  the  fixing  of  causes  for 
trial,  much  discretion  is  rested  in  the  judge  who  presides  at  the 
trial,  in  relation  to  granting  delay  to  one  of  the  litigants  for  the 
purpose  of  taking  the  depositions  of  witnesses  who  reside  beyond 
the  limits  of  the  State.  Certain  it  is,  that  he  is  fully  authorized 
to  require  a  strict  observance  of  the  forms  established  by  the 
Code  of  Practice,  as  preliminary  and  prerequisite  thereto. 

In  such  a  suit  as  this,  the  State  is  not  required  to  pay  any  cost,  and 
can  not  be  required  to  make  a  deposit  of  $12,  "jury  costs,"  as 
required  by  Act  44  of  1877. 

It  is  an  act  of  extortion  or  oppression  in  office,  on  the  part  of  a 
sheriff,  to  demand  and  recover  from  an  accused  person  in  custody 
the  sum  of  one  dollar  in  cash,  as  a  condition  precedent  to  his 
release  on  an  appearance  bond,  and  in  advance  of  any  trial,  con- 
viction and  sentence  to  pay  costs. 

The  law  requires  that  a  sheriff,  as  ex  officio  tax  collector  in  a  country 
parish,  shall  advertise  for  sale  the  consolidated  delinquent  list 
under  one  form,  all  of  the  immovable  property  on  which  taxes  are 
due,  the  property  to  be  sold  in  alphabetical  order,  and  the  sales 
to  be  continued  from  day  to  day  until  completed.  Held:  That 
in  case  any  officer  ignores  these  provisions  of  the  revenue  law 
and  advertises  each  piece  of  property  separately  and  in  larger 
type  than  such  as  the  law  requires,  in  a  newspaper  which  he 
personally  owns,  he  is  guilty  of  extortion  and  oppression  in 
office  in  the  sense  of  the  Constitution. 
State  ex  rel.  District  Attorney  et  al,  vs,  Waggner,  Sheriff,  p.  54. 

REMOVAL  TO  UNITED  STATES  COURT. 

Both  the  parties  to  the  suit  being  citizens  of  Louisiana,  it  can  not  be 
removed  unless  there  is  some  Federal  question  involved.  Con- 
ceding that  the  defendant's  charter  is  a  protected  contract  in  the 
sense  of  the  United  States  Constitution,  and  that  the  ordinance 
sought  to  be  enforced  is  such  a  law  as  may  impair  its  obligation, 
yet  the  facts  do  not  sustain  such  contention. 
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It  has  frequently  been  held  in  the  Supreme  Court,  as  well  as  in  the 
Circuit  Courts  of  the  United  States,  that  the  pendency  of  a  suit 
in  a  State  Court  is  no  ground  for  a  plea  in  abatement  to  a  suit 
upon  the  same  matter  in  a  Federal  Court.  This  being  a  recog- 
nized rule  of  Federal  jurisprudence,  it  should  be  adhered  to  in 
our  own  court  as  a  matter  of  judicial  reciprocity. 

State  ex  rel.  City  vs.  Railroad  Co.,  p.  11. 

Under  the  Removal  of  Causes  Act,  the  right  of  removal  is  deter- 
mined on  the  face  of  the  petition,  as  matter  of  law.  The  facts 
alleged  are  taken  as  true  and  can  not  be  contested  in  the  State 
Court.  If  disputed,  their  truth  may  be  put  at  issue  in  the 
United  States  Court  on  a  motion  to  remand. 

The  law  does  not  provide  for  verification  of  the  application  by  affi- 
davit. Perhaps  affidavit  is  unnecessary,  but,  if  otherwise,  the 
affidavit  of  the  attorney  for  a  foreign  corporation  is  sufficient. 

Guinault  V8.  Railroad  Co,,  p,  52. 

RES  ADJUDICATA. 

Exceptions  of  estoppel  and  res  adjudicata  are  well  founded  to  a  suit 
brought  to  annul  a  will  after  the  plaintiff  therein  has  freely 
acknowledged  the  capacities  of  the  legatees,  and  after  these 
have  been  practically  recognized  as  such  by  a  judgment  con- 
tradictorily rendered,  which  has  been  executed  without  opposi- 
tion, and  which  has  passed  beyond  review. 

Succession  of  Corrigan,  p.  65. 

A  matter  tendered  as  an  issue  on  an  executrix'  final  account,  regu- 
larly opposed  by  a  creditor  of  the  succession,  evidence  adduced 
thereon  pro  et  con,,  and  finally  and  contradictorily  determined 
by  a  definitive  judgment  on  appeal  can  not  be  thereafter  litiga- 
ted between  the  same  parties. 

Such  a  decree  constitutes  res  adjudicata. 

When,  upon  the  final  trial  of  such  an  account  in  this  court  on  appeal, 
the  executrix  is  adjudged  and  decreed  to  restate  her  account 
'^according  to  law  and  the  views  therein  expressed,"  it  is  not 
competent  for  the  executrix  to  raise  new  issues,  but  she  is 
bound  to  comply  with  the  decree  and  restate  her  case  accordingly. 
The  original  controversy  is  at  an  end  and  old  issues  can  not  be 
again  agitated  and  reversed  on  her  restated  account. 

Succession  of  DuM,  p.  252. 
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The  judgment  sooght  to  be  annulled  can  not  be  pleaded  as  rea  cLdjudi- 
cata  to  the  action  of  nullity.  Lazarus  vs.  McGuirky  p.  194. 

RESPITE. 

A  court  can  not  entangle  its  powers  so  as  to  bring  them  to  a  dead- 
lock. 

The  court  which  has  rendered  a  judgment  has  exclusive  jurisdiction 
over  a  suit  to  annul  it. 

An  order  staying  proceedings  rendered  on  an  applicatien  for  a  res- 
pite does  not  strip  the  court  which  rendered  it  of  jurisdiction 
over  a  suit  by  creditors  to  annul  it,  coupled  with  a  prayer  for 
conservatory  process. 

The  only  object  of  such  seizure  would  be  to  secure  the  property  of 
the  applicant  for  the  common  good  of  all  the  creditors. 

Prohibition  does  not  lie  to  prevent  such  court  from  hearing  and  de- 
termining such  suit  over  which  it  alone  has  jurisdiction. 

State  ex  rel.  Williams  vs.  Judge  et  als,,  p.  71. 

REVIVAL  OF  JUDGMENT. 

The  peculiar  statutory  action  authorized  by  R.  C.  0.  3547,  providing 
for  the  revival  of  judgments  by  suit,  must  not  be  confounded 
with  other  precepts  of  the  Code  on  the  subject  of  legal  inter- 
ruption of  prescriptions  of  debts,  which  are  likewise  applicable 
to  judgments. 

A  judgment  in  personam  against  the  maker  of  promissory  notes, 
secured  by  a  special  mortgage,  and  in  which  there  is  a  recogni- 
tion of  the  mortgage  and  a  decree  for  its  enforcement,  merges 
the  notes,  completely  and  perfectly,  so  that  thereafter  the 
judgment  is  the  only  evidence  of  the  debt,  but  not  so  as  to  the 
mortgage.  It  retains  its  full  force,  effect  and  rank  after  the  judg- 
ment as  it  has  before,  the  judgment  only  rendering  it  executozy 
by  ordinary  Jl.  /a.,  but  not  precluding  executory  proceedings 
.   subsequently.  Lalane  vs.  Payne  et  aU,  p.  152. 

RIVER  BANKS. 

The  City  of  New  Orleans  has  the  right  to  control,  manage  and  ad- 
minister the  use  of  the  banks  of  the  Mississippi  river  within 
her  limits  for  the  public  convenience  and  utility ;  to  establish 
landing  places  for  vessels,  boats  and  barges;  to  determine  what 
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are  proper  and  needed  facilities  for  commerce,  and  on  what  part 
of  the  batture  they  may  be  established. 

The  proprietor  of  the  soil  adjacent  to  the  river  has  no  right  to  ap- 
propriate to  his  exclusive  use  the  banks  of  a  navigable  water 
course,  because  he  has  no  property  in  the  use  thereof.  It  be- 
longps  to  the  public. 

The  owner  of  coal  boats  and  barges,  moored  to  the  river  bank  within 
city  limits  has  no  authority,  derivable  from  the  proprietor  of 
riparian  property,  through  instrumentality  of  a  lease,  to  build 
houses  in  which  to  store  apparatus  and  tackle,  and  shelter  his 
men,  by  resting  their  foundations  on  piles  driven  in  batture  out- 
side the  levees.  Sweeney  vs.  Mayor  et  als,,  p.  614. 

SALE. 

See  Judicial  Sales. 

In  the  sale  of  the  effects  in  any  business  where  an  itemized  account 
is  made  and  a  valuation  is  attached  to  each  item,  and  no  men- 
tion is  made  of  the  "  good  will  "  of  the  business,  evidence  can 
not  be  received  to  contradict  the  written  act  of  sale  so  as  to 
show  that  the  **  good  will "  formed  a  part  of  the  act  of  sale. 

Hebert  &  Damare  V8,  Dupaty  et  al8.,  p.  848. 

A  plaintiff  in  a  petitory  action  against  one  in  possession  can  recover 
only  on  the  strength  of  his  title  and  not  on  the  weakness  of  that 
of  his  adversary. 

A  sheriff's  adjudication  of  real  estate  must  be  recorded  in  the  con- 
veyance office  in  order  to  bind  third  parties. 

A  transfer  of  the  property  thus  adjudicated  by  the  defendant  to  a 
party,  not  notified  of  the  adjudication  by  such  registry,  conveys 
the  property  to  the  purchaser. 

Huntington  vs.  Bordeaux^  p.  846. 

The  presumption  of  law  that  property  bought  during  marriage  in  the 
name  of  either  spouse  attaches  to  purchases  in  the  name  of  the 
wife,  although  the  act  contains  all  necessary  recitals  as  to  the 
paraphernality  of  the  funds  with  which  the  price  was  paid. 

A  purchaser  from  a  married  woman  can  not  be  compelled  to  accept 
title  unto  this  presumption  has  been  overcome  by  proper 
proof,  and  when  it  appears  that  a  judicial  mortgage  is  recorded 
against  the  husband,  the  purchaser  may  require  such  mortgage 
creditor  to  be  made  a  party. 
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If  the  mortgage  creditor  be  an  absentee,  he  may  be  properly  brought 
into  court  through  a  curator  ad  hoc^  the  proceeding  being  sub- 
stantially one  in  rem,  having  for  its  sole  object  to  fix  the  status 
of  the  property,  and  to  determine  the  validity  of  his  apparent 
lien  upon  it  in  order  to  enforce  a  contract  respecting  the  same. 

A  judgment  against  a  non-resident,  properly  represented  in  a  litiga- 
tion by  a  curator  ad  hoc,  involving  the  effect  of  a  judicial  mort- 
gage inscription  on  real  estate  in  this  State,  ought  to  be  explicit 
on  its  face  of  that  effect,  to  bind  the  absentee. 

The  act  of  1878,  authorizing  the  sale  of  property  owned  in  part  by 
minors  at  private  sale,  does  not  require  the  fulfilment  of  the 
prerequisites  for  a  judgment  in  partition  at  public  auction  of 
property,  in  which  minors  are  concerned  as  co-owners. 

The  consent  of  the  co-proprietor  of  age,  and  that  of  a  family  meet- 
ing on  behalf  of  the  minors,  with  the  concurrence  of  the  tutor 
and  the  homologation  of  the  proceedings  by  the  court,  author- 
ize the  sale  of  the  property  at  private  sale. 

Interest  exceeding  Jive  per  cent,  can  not  be  allowed  on  a  sum  actually 
due,  in  the  absence  of  written  evidence  of  an  agreement  to  pay 
such.  Duruty  and  Husband  vs.  Muaacchia,  p.  357. 

A  contract  purporting  to  be  a  sale  a  remere,  which  divides  the  price, 
which  was  for  an  antecedent  debt,  to  be  returned  in  two  instal- 
ments, and  declares  the  forfeiture  of  the  right  to  redeem  on  a 
failure  to  pay  the  first  instalment  due,  is  pig^iorative  in  charac- 
ter and  an  antichresis.  Payne  vs.  Habbard  et  als.,  p.  395. 

A  sale  of  property  with  a  front  on  a  certain  street,  extending  be- 
tween certain  lines  to  the  river,  without  guarantee  of  measure- 
ment, conveys  batture  or  alluvion  rights,  as  effectually  as  if  the 
land  had  been  sold  fronting  on  the  river,  between  the  same 
lines,  to  the  street  line. 

The  area  conveyed  would  be  the  same  and  the  rights  transferred  and 
acquired,  identical. 

Express  mention  in  a  deed,  when  the  property  fronts  on  the  river, 
that  the  right  of  batture  is  sold  with  it,  is  surplusage.  Without 
such  declaration  the  purchaser  acquires  the  batture  or  alluvion 
rights.  Meyers  et  als.  vs.  Mathis  et  als. ,  p.  471. 

Act  No,  26  of  1878  authorizes  the  sale  of  property  held  in  indivis- 
ion  between  minors  and  others,  at  private  sale,  on  compliance 
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with  the  requirements  therein  contained,  and  sanctions  the  title 
passed  to  purchasers  under  such  sales. 

The  proceedings  in  this  case  comply  fully  with  the  requirements 
of  the  act  and  the  title  is  approved. 

While  it  is  necessary  that  the  proceeding  should  be  conducted  con- 
tradictorily with  the  tutrix  of  the  minors,  when  it  appears  that 
she  participated  therein,  and  approved  the  same,  failure  to  cite 
her  will  be  cured. 

Bruhnj  Widow,  Etc,^  vs.  Building  Aseociation,  p.  481. 

Where  an  adjudicatee  of  property  at  succession  sales  makes  use  of  a 
twelve  months'  bond  on  which  the  deceased  is  security,  in  pay- 
ing the  price  of  adjudication,  and,  pursuant  to  an  agreement 
with  the  holder  of  said  bond,  conveys  apart  of  the  property  pur- 
chased to  her  as  a  consideration  thereof,  and  thus  secures  the 
remainder  of  the  property  without  consideration.  Held,  that 
the  adjudicatee  acquires  no  title,  adversely  to  the  heirs  of  the 
deceased  to  the  property. 

Widow  and  Heirs  of  Scott  vs.  Scott,  Administrator  and  Individually, 
et  al.,  p.  766. 

SCHOOL  BOARD. 

A  municipal  corporation,  sued  under  an  enactment  deemed  by  it  to 
be  unconstitutional,  the  object  of  which  is  to  compel  it  to  increase 
an  appropriation  from  its  alimony,  has  the  right  to  plead  the 
unconstitutionality  of  the  act  and  to  have  the  contention  deter- 
mined by  the  courts. 

It  can  not  be  called  on  to  show  cause  why  a  relief  sought  against  it 
should  not  be  granted  and  when  it  appears,  in  response,  be  met 
with  the  objection,  that  it  has  no  standing  in  court  and  can  not 
be  heard. 

In  such  cases,  the  courts  will  not  refuse  to  listen  to  the  defence ;  but 
will  inquire  and  pass  upon  its  merits. 

The  supremacy  of  a  legislature  over  a  city  is  not  so  absolute  that  it 
can  not  be  restrained  by  the  organic  law.  Limitations  imposed 
by  the  Constitution  upon  its  powers,  can  not  be  overleaped. 

The  system  of  free  public  schools  in  Louisiana  is  a  State  institution, 
for  the  establishment,  maintenance  and  support  of  which  the 
State  is  required  to  provide  by  taxation,  or  otherwise. 
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Ab  a  rale,  the  taxing  powers  may  be  exerciaed  by  the  General  Aa- 
sembly  for  State  purposes  only,  and  by  parishes  and  municipal 
corporations,  under  authority  granted  them  by  the  Legialatare, 
for  parish  and  municipal  purposes  alone;  but,  under  express 
sanction  of  the  Constitution,  the  General  Assembly  ^^may^^ 
authorize  parishes  to  levy  a  tax  for  the  public  schools  therein, 
not  exceeding  the  State  tax  ancl,  with  other  parish  taxes,  not 
exceeding  the  limits  of  parish  taxation,  fixed  by  the  Constitution. 

The  Legislature  can  not  force  a  parish  to  levy  a  tax  for  school  pur- 
poses. It  may  authorize  it  to  do  so,  and  when  it  has  done  so,  and 
the  parish  undertakes  to  raise  it,  the  constitutional  limits  musi 
be  observed. 

To  be  valid,  the  levy  of  such  a  tax  must  find  its  authority  in  the 
organic  law. 

The  Legislature  has  therefore  no  authority  to  compel  the  City  of  New 
Orleans,  which  is  the  parish  of  Orleans,  to  make  an  appropria- 
tion to  stand  in  place  of  the  amount  which  a  school  tax,  if 
specially  levied,  would  have  realized. 

The  Legislature  can  not  transgress  its  powers,  or  invade  those  which 
are  secured  by  the  Constitution  to  the  City  of  New  Orleans.  It 
can  not  do  indirectly,  that  which  it  is  incompetent  to  do  directly. 

Although  the  first  part  of  Section  71  of  Act  81  of  1888,  may  be  con- 
stitutional, the  proviaoB  which  follow  it  and  which  require  tiie 
City  of  New  Orleans  to  appropriate  no  less  than  $250,000,  for 
school  purposes,  are  unconstitutional.  They  are  therefore 
deemed  unwritten  and  not  binding  on  the  city. 

State  ex  rel.  School  Board  V8.  CUyy  p.  92. 

SEPARATION  FROM  BED  AND  BOARD. 
See  Divorce. 

SEQUESTRATION. 

A  sequestration  of  property  which  is  immovable  by  destination,  and 
forms  part  of  a  realty  under  mortgage,  but  which  has  been  re- 
moved therefrom  by  the  mortgagor,  as  an  ancillary  proceeding, 
for  the  recovery  and  restoration  thereof  to  the  mortgaged 
premises  for  seizure  and  sale,  is  a  legal  and  valid  proceeding, 
and  does  not  have  the  efiTect  of  converting  executory  proceed- 
ings into  those  via  ordinaria.  Learned  vs.  Walton,  p.  455. 
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Mandamas  does  not  lie  to  grant  an  appeal  from  an  order  dissolving 
on  bond  a  sequestration  issued  against  one  who,  being  solvent, 
has  applied  for  a  respite.  Article  279  of  the  C.  P.,  which  allows 
to  defendants  in  sequestration  cases  to  bond,  except  in  cases  of 
failure,  does  not  exclude  such  applicant  from  that  right.  The 
word  **  failure"  in  that  article  means  ** judicially  declared  in- 
solvency." The  execution  of  a  dissolving  order  on  bond,  under 
such  circumstances,  can  not  cause  irreparable  injury.  Should 
the  plaintiffs  sustain  any  damage  by  the  execution  of  such  order, 
they  could  have  recourse  against  the  sureties  in  the  bond,  who 
would  be  responsible,  were  the  property  bonded  not  forthcom- 
ing when  ordered  to  be  produced.  The  injury,  where  the  claim 
is  for  money,  could  be  compensated  in  dollars  and  cents. 

State  ex  rel.  Hyman,  lAchtenstein  &  Co.  vs.  Judge,  p.  847. 

Where  movable  property  is  sequestered  and  bonded  by  the  defend- 
ant, tl^e  title  to  the  property  remains  in  the  defendant  until 
divested  by  due  course  of  law.  Therefore,  where  the  plaintiff, 
who  obtained  judgment  recognizing  his  lien  and  privilege  on  the 
property,  failed  to  issue  execution  on  the  same,  it  was  the  duty 
of  the  defendant,  who  became  insolvent  in  the  meantime,  to  put 
said  property  on  his  schedule. 

As  a  prerequisite  to  a  suit  on  a  sequestration  bond  against  the  sure- 
ties, the  plaintiff  must  issue  execution  on  his  judgment  to  be 
levied  on  the  property  sequestered,  when,  if  not  delivered  on 
demand,  he  will  be  entitled  to  sue  on  the  bond,  or  he  must  prove 
that  to  issue  execution  would  be  useless,  as  the  defendant  had 

disposed  of  the  property. 

Downey  vs.  Kenner  et  als.,  p.  1129. 
SHERIFF. 

A  suit  brought  by  a  district  attorney  on  the  relation  of  the  State 
against  a  sheriff,  in  pursuance  of  the  provisions  of  Articles  196, 
200  and  201  of  the  Constitution  for  his  removal  from  office,  is 
triable  by  a  jury  to  be  drawn  in  conformity  with  the  provisions 
of  Act  136  of  1880.  In  such  case  the  venire  is  not  required  to 
be  drawn  more  than  thirty  days  before  the  term  of  court,  and 
no  advertisement  thereof  is  required. 

In  such  a  suit  as  this,  the  State  is  not  required  to  pay  any  cost,  and 
can  not  be  required  to  make  a  deposit  of  $12,  <<  jury  costs,"  as 
required  by  Act  44  of  1877. 
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It  is  an  act  of  extortion  or  oppression  in  office,  on  the  part  of  a 
sheriff,  to  demand  and  recover  from  an  accused  person  in  cus- 
tody the  sum  of  one  dollar  in  cash,  as  a  condition  precedent  to 
his  release  on  an  appearance  bond,  and  in  advance  of  any  trial, 
conviction  and  sentence  to  pay  costs. 

The  law  requires  that  a  sheriff,  as  ex  officio  Tax  Collector  in  a  coun- 
try parish,  shall  advertise  for  sale  the  consolidated  delin- 
quent list  under  one  form,  all  of  the  immovable  property  on 
which  taxes  are  due,  the  property  to  be  sold  in  alphabetical 
order,  and  the  sales  to  be  continued  from  day  to  day  until  com- 
pleted. Held:  That  in  case  any  officer  ignores  these  provisioiiB 
of  the  revenue  law  and  advertises  each  piece  of  property  sepa- 
rately and  in  larger  type  than  such  as  the  law  requires,  in  a 
newspaper  which  he  personally  owns,  he  is  guilty  of  extortion 
and  oppression  in  office  in  the  sense  of  the  Constitution. 
State  ex  ret.  District  Attorney  et  aU,  vs,  Waggner,  Sheriff,  p.  54. 

Where  the  sheriff's  return  on  a  citation  does  not  conform  to  the 
requirements  of  law,  the  judgment  will  be  reversed  and  case 
remanded.  As  the  return  may  have  been  defective  and  the 
service  good,  the  case  should  not  be  dismissed,  but  remanded 
for  further  proceedings,  at  costs  of  plaintiff  in  both  courts. 
O^Hara  and  Whitney  vs.  Lumber  and  Improvement  Co,,  p.  226. 

SIMULATION. 

In  questions  of  fraudulent  simulations,  the  relations  between  the 
parties,  such  as  those  of  brother-in-law  and  employ^,  are  cir- 
cumstances entitled  to  due  weight,  but  they  are  not  inconsistent 
with  the  honest  relation  of  debtor  and  creditor,  nor  do  they 
deprive  the  creditor  of  legal  recourse  for  the  enforcement  of  his 
debt. 

In  this  case  the  evidence  circumstantially  explains  the  origin  and 
nature  of  the  debt,  and  the  motive  of  the  proceeding  is  uncon- 
tradicted, and  is  supported  not  only  by  the  testimony  of  the 
parties,  but  by  numerous  collateral  facts  proved  by  other 
witnesses.  Cadi&re  vs.  Gaidry,  p.  169. 

STATE  WARRANTS. 

Holders  of  State  warrants  drawn  against  the  general  fund  of  any 
year,  out  of  the  State  Treasury,  under  the  general  appropriation 
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act  of  that  year,  have  a  standing  in  court  to  contest  the  validity 
of  other  warrants  issued  under  a  special  appropriation  act,  drawn 
against  the  same  fund,  if  said  fund  is  shown  to  be  insufficient  to 
pay  and  satisfy  all  warrants  drawn  against  the  same. 

Under  the  provisions  of  Article  53  of  the  Constitution,  the  general 
appropriation  bill  alone  may  embrace  several  items  or  objects  of 
expenditures  of  State  revenues.  All  other  appropriations  shall 
be  made  by  separate  bills,  each  embracing  but  one  object. 

Act  No.  61  of  1888,  entitled  an  act  making  appropriations  to  pay 
deficiencies  due  by  the  State  for  the  years  1885,  1886  and  1887, 
not  being  a  general  appropriation  bill,  and  embracing  in  its  body 
four  different  and  distinct  objects,  is  unconstitutional,  null  and 
void.  Klein  vs.  State  Treasurer^  p.  174. 

STOCKS. 

A  regular  transfer  of  shares  of  stock  will  remain  undisturbed,  unless 
satisfactory  evidence  is  adduced  showing  that  it  was  conditional, 
designed  to  serve  as  collateral  or  pledge  to  secure  a  payment,  or 
was  simulated  and  not  intended  to  transfer  the  ownership. 

It  stands  until  demolished.     This  was  not  done  in  this  case. 

Small  V8.  Saloy,  p.  183. 

STREETS. 

The  want  of  necessary  explanation  on  the  part  of  an  obligee,  who 
imposed  the  conditions  which  were  accepted,  will  not,  when  the 
terms  employed  are  obscure  and  equivocal,  aggravate  the  burden 
of  the  obligor ;  but  the  construction  most  favorable  to  the  latter 
should  be  adopted;  the  more  so  when  the  construction  is  in 
accord  with  the  mode  of  execution  of  the  contract  by  the  parties. 

A  street  is  a  space  dedicated  to  public  use,  for  the  passage  and  cir- 
culation thereon  of  ordinary  driven  vehicles  and  animals,  in  cities 
and  towns. 

A  neutral  or  middle  ground  is  a  strip  of  land  extending  between  the 
streets,  or  thoroughfares,  which  is  not  only  not  used,  but  pro- 
hibited from  being  used,  as  a  street,  and  which,  not  being  thus 
used,  does  not  practically  form  part  of  the  street  proper. 

Under  a  contract  by  a  city  with  a  railroad  company,  giving  right  of 
way,  that  the  latter  shall  keep  in  good  order  and  condition,  from 
curb  to  curb,  the  streets,  intersections,  bridges,  etc.,  through 
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which  its  tracks  passj  it  can  not  be  claimed  that  the  company  is 
nnder  the  obligation  of  keeping  in  sach  condition  streets  on  which 
its  tracks  do  not  pass  and  which  extend  alongside  of,  and  border 
on,  middle  or  neutral  grounds,  dividing  them,  comprised  between 
curbs  or  external  lines,  and  which  do  not  form  part  of  thorough- 
fares, on  which  vehicles  usually  circulate. 
The  obligation  exists  only  as  to  such  streets  and  spots  on  which  the 
tracks  actually  poM. 

State  ex  reL  City  vs.  Railroad  Co.,  p.  550. 

Under  the  power  expressly  granted  to  the  city  of  New  Orleans  to 
regulate  the  use  of  its  streets  by  railways,  a  discretion  is  vested 
as  to  method  and  means  of  regulation,  which  will  not  be  judi- 
cially interfered  with,  unless  manifestly  unreasonable  and 
oppressive.  State  vs.  Cozzen^  p.  1069. 

SUBROGATION. 

Payment  of  a  note  secured  by  mortgage  by  one  not  bound  for  it,  and 
who  had  no  interest  in  discharging  it,  wiU  not  subrogate  him  to 
the  rights  of  the  party  to  whom  he  paid.  The  payment  wUl 
extinguish  the  debt  and  the  mortgage  given  to  secure  it;  and  the 
claim  for  reimbursement  will  constitute  the  party  who  paid  an 
ordinary  creditor  of  him  for  whose  benefit  the  payment  was  made. 

After  pleading  title  by  purchase^  a  defendant  can  not  be  permitted, ' 
judgment  going  against  him,  to  set  up  title  by  subrogation^  the 
less  so,  where  this  theory  was  expressly  repudiated  originally. 

Although  legal  subrogation  may  be  claimed  by  an  ordinary  creditor 
who  pays  a  creditor  whose  claim  is  preferable  to  his,  by  reason 
of  his  privileges  or  mortgages,  such  subrogation  can  not  be 
allowed  to  one  who  does  not  assert  it  but  rests  his  title  on  a 
purchase  not  shown. 

Weil  vs.  Ginnery  and  Manufacturing  Co.,  p.  492. 

SUCCESSIONS. 

The  validity  of  an  er  parte  order  of  sale  in  a  succession  proceeding,  by 
an  executrix,  to  pay  debts,  may  be  assailed  by  rule. 

A  probate  court  which  has  not  acquired  jurisdiction  over  mortgaged 
property  by  an  omission  or  commission  or  laches  of  the  mort- 
gage creditor,  whose  contract  contains  the  pact  denonalienando, 
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has  no  anthority  to  order  the  sale  of  the  property  affected  to 
him  on  terms  different  from  those  which  he  is  entitled  to  fix  and 
which  injuriously  affect  his  rights. 

A  mortgage  creditor,  under  such  pact,  who  applies  for  executory 
process  shortly  after  the  maturity  of  his  claim  before  the  death 
of  his  debtor,  and  within  thirty  days  after  the  opening  of  the 
succession,  is  not  dilatory  and  can  not  be  charged  wifch  laches, 
or  condonation  conferring  or  recognizing  jurisdiction. 

The  pact  authorizes  the  creditor  to  subject  the  property  to  the  pay- 
ment of  his  claim,  without  regard  to  any  subsequent  alienation 

or  incumbrance  of  the  same. 

Succession  of  Thompsonj  p.  118. 

The  wife  inherits  from  her  husband  who  has  left  no  lawful  ascend- 
ants or  descendants,  or  lawful  collateral  relatives,  to  the  exclu- 
sion of  his  natural  collaterals. 

There  is  no  law  authorizing  the  aunt  to  inherit  from  her  illegitimate 
nephew. 

-^'Collaterals,"  as  used  in  Act  917,  C.  C,  means  lawful  collateral  rel- 
atives. 

An  illegitimate  person  having  no  lawful  ascendants  can  not  have 
lawful  collateral  relations.  MonUgut  vs.  Bacas^  p.  168. 

There  is  nothing  in  the  jurisprudence  of  this  State  which  prevents 
the  surviving  spouse  from  disposing  of  his  or  her  part  of  the 
community  property,  subject  to  the  debts  and  charges  of  the 
community. 

The  personal  creditor  of  either  can  subject  it  by  seizure  and  sale  to 
the  payment  of  his  debt,  subject  to  the  debts  of  the  community. 

The  death  of  either  spouse  terminates  the  community  and  the  suc- 
cession is  seized  of  one  undivided  half  of  the  community  prop- 
erty absolutely.  The  law  fixes  the  title  of  the  succession  to  the 
property.  The  amount  of  community  debts  can  not  determine 
the  extent  of  the  title,  make  it  more  or  less  than  one -half  of  the 
property. 

The  surviving  spouse  receives  the  property  just  as  any  other  pro- 
prietor receives  title  to  property  burdened  with  debts. 

It  is,  absolute,  yet  it  may  be  divested  by  the  creditor  who  had  claims 
upon  it,  and  may  be  seized  and  sold  to  satisfy  the  same. 
Sb 
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The  law  providoB  the  mode  for  the  settlement  and  liquidation  of  the 
community,  and  when  the  hein  or  creditors  require  it  the  snc- 
cession  must  be  administered. 

No  one  can  interfere  with  the  administration  of  the  succession  by 
selling  its  property,  so  as  to  take  it  away  from  the  control  of  the 
administrator. 

The  sale  of  the  wife's  community  property  transfers  all  of  her  rights 
and  interests  to  said  property.  The  purchaser,  however,  ac- 
quires no  greater  right  to  said  property  than  the  widow  in  com- 
munity had  to  the  same.  It  passes  subject  to  community  debts  and 
the  right  of  the  creditors,  through  an  administrator,  to  manage 
the  same  for  the  payment  of  their  debts. 

The  property  must  be  left,  when  the  succession  is  under  administra- 
tion, with  the  succession  effects,  until  final  settlement,  when  the 
purchaser  will  receive  the  property  if  the  incumbrances  have 
been  paid,  or  what  remains,  in  money,  if  it  has  been  necessary 
to  sell  the  property  to  pay  the  debts  of  the  community. 

Webre  V8,  Sheriff  et  als.,  p.  178. 

See  Forced  Heirs,  p.  204. 

When  it  appears  that  the  only  persons  practically  interested  in  an 
account  are  the  accountant  and  the  opponent,  both  of  whom  are 
9ui  juris,  and  when  it  is  shown  that  they  have  made  extra- 
judicial settlements  of  the  matters  involved,  and,  by  their  joint 
action,  have  involved  affairs  in  such  confusion  that  a  readjust- 
ment is  impracticable,  the  judge  a  quo  will  be  sustained  in  leav- 
ing the  parties  where  they  have  placed  themselves  and  in  dis- 
missing the  case.  Succession  of  Gassie,  p.  239. 

A  matter  tendered  as  an  issue  on  an  executrix'  final  account,  regu- 
larly opposed  by  a  creditor  of  the  succession,  evidence  adduced . 
thereon  pro  et  con.,  and  finally  and  contradictorily  determined 
by  a  definitive  judgment  on  appeal  can  not  be  thereafter  liti- 
gated between  the  same  parties. 

Such  a  decree  constitutes  res  adjudicala. 

When,  upon  the  final  trial  of  such  an  account  in  this  court  on  appeal, 
the  executrix  is  adjudged  and  decreed  to  restate  her  account 
^'according  to  law  and  the  views  therein  expressed,"  it  is  not 
competent  for  the  executrix  to  raise  new  issues,  but  she  is  bound 
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to  comply  with  the  decree  and  restate  her  case  accordingly. 
The  original  controversy  is  at  an  end  and  old  issues  can  not  be 
again  agitated  and  reversed  on  her  restated  account. 

Succession  of  DuhS^  p,  252. 

Where  the  beneficiary  heirs  are  all  minors,  their  tutors  are  entitled 
by  preference  to  be  appointed  as  administrators;  and  the  term 
tutorSf  as  used  in  Article  1044,  embraces  a  duly  qualified  female 
tutor  as  well  as  male  tutors. 

In  such  case  where  two  tutors  of  different  beneficiary  heirs  apply^ 
the  judge  is  vested  with  a  large  discretion  in  deciding  between 
them,  and  unless  manifestly  wrong  his  conclusion  will  not  be 
disturbed.  Succession  of  Boudreaux,  p.  296. 

When  the  record  contains  no  note  of  evidence  we  will  presume,  in 
accordance  with  the  established  precedents,  that  in  render- 
ing judgments  the  judge  a  guo  proceeded  upon  proper  evidence. 

Parties  are  neither  required  to  have  their  evidence  reduced  to 
writing  nor  to  see  to  it  that  a  note  is  made  of  the  evidence 
which  is  introduced. 

The  ascertainment  of  the  disposable  portion  and  of  the  legitime  of 
the  heirs  are  incidents  of  the  settlement  of  a  succession,  and 
they  must  be  fixed  before  it  is  wound  up  and  its  property  turned 
over  to  the  usufructuary  or  heirs. 

In  order  to  determine  the  disposable  portion  of  a  succession,  and 
the  legitime  of  the  heirs,  the  amount  of  donations  inter  vivos  is 
fictitiously  added  to  the  property  belonging  to  the  donor  at  the 
time  of  his  death.  But  if  the  property  be  held  in  community 
between  the  surviving  wife  and  the  deceased,  and  the  donation 
be  from  the  latter  to  the  former,  this  fictitious  addition  of  the 
amount  of  the  donation  must  be  made  to  the  active  mass  of  the 
community y  and  not  to  the  donor's  separate  estate.  The  donation 
can  not  change  the  character  or  amount  of  the  respective  rights 
of  the  spouses  in  the  matrimonial  community. 

In  case  the  husband,  as  the  head  and  master  of  the  community, 
makes,  in  favor  of  his  wife,  from  the  community  property,  an 
excessive  donation,  which  is,  on  charges  preferred  by  his  heirs 
after  his  decease,  reduced,  and  the  excess  ordered  to  be  returned 
— Held:  that  this  excess  must  be  returned  to  the  active  mass  of 
community,  and  not  to  the  donor's  separate  estate. 

Succession  of  Moore,  p.  382. 
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Notwithfitanding  the  actual  dissolution  of  a  commmiity  of  acquets  and 
gains  by  the  demise  of  one  of  the  spouses,  it  has  a  flcUHonu  ex- 
istence, subsequently,  for  the  purposes  of  liquidation  and  pay- 
ment of  community  debts. 

When  the  community  is  dissolved  the  respective  interests  of  the 
survivor  and  of  the  heirs  of  the  deceased  attach  eo  instonti; 
and  if  there  be  no  community  debts  their  rights  of  possession 
and  dominion  commence,  and  they,  thereafter,  hold  the  prop- 
erty in  joint  ownership.  • 

When  the  surviving  member  of  a  community  subsequently  dies, 
leaving  individual  debts  unpaid,  necessitating  an  administration, 
it  becomes  the  duty  of  the  administrator  of  her  succession  to  in- 
stitute suit  for  partition  of  the  property  held  in  division  by  it 
and  third  persons;  and  the  heirs  of  the  predeceased  partner, 
dying  without  debts,  are  third  persons  in  that  sense. 

Succession  of  Dumestre,  p,  411. 

The  amount  of  commissions  due  an  administrator  of  a  succession  is 
matter  for  determination  on  final  account. 

In  case  an  administrator  has  made  to  a  minor  advances  on  his  share 
or  interest  in  the  succession  for  purposes  of  subsistence,  school- 
ing and  maintenance,  it  is  permissible  for  him  to  carry  same  into 
a  succession  settlement,  and  he  is  not  bound  to  resort  to  an  ac- 
tion against  the  tutor  for  settlement — the  interest  of  the  minor 
not  having  been  liquidated  and  separated  from  that  of  the  major 
heirs. 

In  case  an  administrator  improperly  applies  a  sum  to  the  debit  of  a 
succession  creditor,  and  by  judgment  of  the  court  it  is  with- 
drawn therefrom  and  imputed  to  a  different  accotmt,  the  former 
is  necessarily  increased  by  that  much. 

The  major  heirs  of  a  succession  having  bound  themselves  person- 
ally, and  to  the  extent  of  their  virile  shares  therein,  for  debts 
contracted  by  the  administrator  with  a  third  person,  and  a 
settlement  of  which  is  to  be  made  in  the  aucoessUmj  it  is  com- 
petent for  such  creditor  to  intervene  in  the  proceedings  and 
join  the  accountant,  so  as  to  speed  the  trial  and  enforce  the 
payment  of  his  claim.  Succession  of  Sparrow^  p.  500. 

A  District  Court  having  probate  jurisdiction  has  authority  to  appoint 
a  non-resident  mother  tutrix  of  her  minor  son,  domiciled  out  of 
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the  State,  where  she  has  not  forfeited  her  right  to  the  natural 

tutorship,  by  marrying  again,  and  where  the  minor  has  interest 

in  the  State  to  assert  or  defend. 
This  appointment  confers  apon  her  the  care  of  the  person  and  the 

administration  of  the  property  of  the  minor  here  and  makes  her 

amenable  to  the  court  making  the  appointment  in  a  proceeding 

by  the  minor  for  his  full  emancipation,  to  be  relieved  from  all 

disabilities,  etc. 
The  judgment  emancipating  such  minor  is  valid  and  clothes  him 

with  the  right  of  being  appointed,  on  a  proper  showing  of 

capacity  and  solidity,  administrator  of  a  succession  in  which  he 

is  a  beneficiary  heir  present. 
The  court,  in  contests  for  the  administration  of  successions,  is  not 

bound  unnecessarily  to  appoint  two  administrators  to  settle  the 

estate,  even  where  they  have  equal  claims. 
The  exercise  by  the  District  Judge  of  the  discretion  with  which  the 

law  vests  him  will  not  be  disturbed,  unless  manifestly  wrong. 

Succession  of  OaineSy  p.  699, 

The  discretion  of  a  District  Judge  exercised  in  the  appointment  of 
a  succession  administrator,  as  a  rule,  will  not  be  lightly  inter- 
fered with,  particularly  where  it  appears  that  there  are  minors 
concerned;  that  the  heirs  of  age  are  from  different  marriages; 
that  there  are  debts  due  by  and  to  the  succession;  that  the  heirs 
of  age  and  the  widow  do  not  agree,  and  that  there  exists  prop- 
erty which  must  be  under  the  control  of  one  person  for  its  pres- 
ervation, and  notes,  the  payment  of  which  may  have  to  be  ju- 
dicially enforced.  In  such  a  case  the  preference  should  be  given 
to  the  heir  of  age  present,  over  the  widow,  although  she  may  be 
entitled  to  the  usufruct  of  the  share  of  the  deceased  in  the  com- 
munity and  be  the  tutrix  of  her  minor  heirs,  the  issue  of  her 
marriage  with  the  deceased. 

Succession  of  Romero,  p,  894. 

Where  the  sole  heir  to  a  succession  and  all  the  creditors  make  an 
extra  judicial  settlement  of  the  succession  and  involve  its  affairs 
in  confusion,  this  court  will  leave  them  where  they  have  placed 
themselves  and  dismiss  the  suit. 

Engleman  vs.  Coco,  Administrator ,  p.  928. 
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Accounts  long  since  homologated  in  the  matter  of  the  settlement  of 
a  succession  concludes  all  parties  to  them,  with  respect  to  all 
claims  carried  upon  them. 

When  an  administrator  admits  that  certain  amounts  have  been  col- 
lected by  him,  he  will  not  be  allowed  afterward  to  reduce  the 
stated  sum,  unless  he  proves  conclusively  that  he  has  right  to 
the  deduction,  because  it  is  included  in  another  item  of  credit  fully 
explained  and  made  satisfactory  by  the  testimony. 

A  judgment  rendered  against  a  succession  during  the  course  of  its 
settlement,  even  if  twelve  months  have  expired  since  it  was 
rendered,  and  no  appeal  has  been  taken,  can  not  be  bought  by 
the  attorney  of  the  administrator  except  for  account  of  the  suc- 
cession. Although  not  technically  a  litigious  claim,  it  is  litigious 
as  against  these  persons,  sufficiently,  at  any  rate,  to  preclude 
the  attorney  from  purchasing  it  for  his  account. 

On  reimbursement  of  the  amount  paid  for  the  purchase  it  becomes  a 
claim  settled. 

Administrators  should  not  retain  amounts  they  have  collected  for  the 
succession  they  administer,  and  allow  interest  to  accumulate  on 
claims  due  by  them.  SuccesHon  of  HosSy  p.  1022. 

The  testamentary  executor,  confined  to  jail  because  of  non-compli- 
ance with  the  court's  order  to  file  an  account  of  his  administra- 
tion, presented  his  account.  It  is  a  statement  and  an  account 
which  should  be  set  for  trial.  A  trial  should  be  had,  and  the 
admissible  evidence  offered,  admitted.  The  assets  of  the  suc- 
cession under  his  administration  should  be  proven  and  judgment 
rendered  for  the  balance,  after  having  deducted  the  debts  proven 
to  have  been  paid. 

The  appellate  court  has  jurisdiction  to  determine  if  a  relator  has 
complied  with  the  order  of  the  District  Court  directing  him,  as 
testamentary  executor,  to  file  an  account. 

State  ex  rel,  Welis  va.  Judge,  p,  1075. 

SUPREME  COURT. 

When  the  Constitution  vested  this  court  with  original  jurisdiction  in 
cases  involving  the  removal  of  judges  from  office,  the  grant  car- 
ried with  it  ail  the  powers  necessarily  or  usually  incident  to  such 
jurisdiction,  including  those  to  execute  its  decrees  by  usual 
process,  to  control,  to  regulate  and  restrain  such  execution  in 
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prop'er  cases,  and  to  set  aside  and  annul  its  own  judgments  in 
the  cases  and  by  the  methods  provided  by  law. 

Plaintiff  and  defendant  were  the  only  parties  to  the  judgment  attacked 
and  the  only  necessary  parties  to  this  action. 

Lazarus  vs,  McQuirk,  p,  194. 

An  applicant  from  a  Recorder's  sentence  condemning  him  to  pay  a 
fine  and  in  default,  to  be  imprisoned  for  a  number  of  days,  for  the 
violation  of  a  municipal  ordinance,  can  not  be  viewed  as  an  ac- 
cused in  a  criminal  prosecution,  by  indictment  or  information, 
before  a  court  of  general  criminal  jurisdiction,  for  the  commis- 
sion of  a  crime  punishable  with  death  or  hard  labor  or  a  fine 
exceeding  $300,  and  is  bound,  as  a  condition  precedent  to  the 
filing  of  the  transcript  of  appeal,  to  deposit  with  the  clerk  the 
amount  prescribed  by  the  rule. 

Act  16  of  1884  and  Act  19  of  1886,  invoked,  applies  to  cases  of  prose- 
cution for  crime  and  not  to  proceedings  for  violation  of  city 
ordinances.  State  vs.  Heuchert^  p.  270. 

SURETY. 

The  owner  of  a  note,  pledged  to  secure  in  part,  advances  to  another 

person,  provided  same  do  not  exceed  a  certain  sum  ($3000) ,  over 

and  above  another  sum  ($10,000) ,  to  be  previously  advanced, 

can  not  be  charged  with  a  balance  ($1088)  on  further  advances, 

after  the  first  ones  ($13,000)  had  been  made. 
The  obligations  of  a  surety  are  stricti  juris  and   must  be  rigidly 

construed. 
A' surety  can  not  be  subjected  to  more  onerous  conditions  than  the 

principal. 
A  surety  may  set  up  effectually  a  defence   of  payment  which   his 

principal,  if  sued  could  have  successfully  pleaded. 
Damages  for  a  frivolous  appeal  are  allowable  only  in  clear  cases. 

Stewart  vs.  Levis  Bros.,  p.  37. 

When  a  creditor  receives  property  from  a  debtor  for  the  payment 
of  a  debt  for  which  security  has  been  given,  it  is  the  duty  of  the 
creditor  to  hold  the  same  impartially  for  the  joint  benefit  of 
himself  and  surety.  He  has  no  right  to  dispose  of  it  or  appro- 
priate it  without  the  surety's  consent. 

When  the  creditor  intends  to  look  to  the  surety  for  payment,  he  is 
compelled  to  preserve  unimpaired  all  his  rights  against  the  debtor. 
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If  the  creditor,  therefore,  does  any  act  without  the  surety's  consent, 
which  impairs  his  rights  of  subrogation,  or  the  means  of  enfoic- 
ing  his  claim  against  the  principal  in  case  he  should  pay  the  debt, 
the  surety  will  be  discharged. 

The  right  of  subrogation  to  tie  rights  of  the  creditor  is  an  essential 
part  of  the  contract  of  suretyship. 

Insurance  Co.  vs.  Randall  etals,,  p.  260. 

Where  a  party  indorses  a  note  and  the  maker  takes  the  benefit  of  the 
insolvent  laws,  and  the  holder  of  the  note  takes  part  in  the  con- 
curso  and  votes  for  the  discharge  of  the  maker  of  the  note,  the 
indorser  is  released.  Succession  of  Latchfort^  p.  529. 

Suretyship  evidenced  in  writing  must  be  enforced,  in  the  absence  of 
documentary  proof  or  equivalent  oral  testimony  destructive  of 
the  contract. 

Charges  that  the  surety  was  induced  by  fraudulent  representations 
to  obligate  himself,  must  be  established  by  irresistible  affirma- 
tive proof,  implicating  the  creditor,  to  upturn  the  otherwise 
unequivocal  and  absolute  agreement. 

A  surety  has  the  right  to  compel  the  creditor  to  credit  his  claim  with 
amounts  which  he  has  received  but  improperly  imputed. 

Reusch  &  Co.  vs.  Keenan  <£r  Slawson  et  als. ,  p.  419. 

An  official  bond,  furnished  in  compliance  with  the  requirement  of  a 
law  which  specifies  its  conditions,  is  a  legal  bond,  of  which  the 
law  forms  part. 

The  obligations  of  a  surety  in  such  bond  must  be  strictly  construed, 
and  must  not  be  extended  beyond  the  intent  of  the  law. 

A  surety  on  a  notary's  bond  is  liable  only  for  his  failure  to  discharge 
well  and  faithfully  the  duties  incumbent  upon  him,  or  required 
of  him  by  law,  and  is  not  responsible  for  acts  done  by  the  notary, 
which  he  had  no  legal  power  to  do. 

The  attestation  of  a  notary  that  payment  of  a  note  has  been  pro- 
longed as  per  act  before  him,  when  in  truth  no  such  act  existed, 
is  not  a  duty  incumbent  on  him,  or  required  of  him,  and  is  un- 
authorized by  law. 

The  known  falsity  of  the  attestation  does  not  involve  the  surety  into 
pecuniary  liability.         Schmitt  et  al.  vs  Drouet  et  als.,  p.  1064. 
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A  contract  between  a  mnnicipal  corporation  and  a  railroad  company 
by  which  the  latter  pays  a  bonus  for  the  franchise  therein  con- 
ferred by  the  city,  can  not  be  construed  as  conferring  an  im- 
munity from  the  payment  of  license  on  its  business  by  the  com- 
pany, in  the  absence  of  an  express  stipulation  to  that  effect  in 
the  contract. 

No  exemption  of  a  particular  institution  is  to  be  implied  from  the 
payment  of  a  bonusj  as  that  would  be  to  set  up  judicial  implica- 
tions against  an  express  exercise  of  the  taxing  power. 

City  V8.  Railroad  Co,,  p,  4. 

While  persons  transacting  business  both  as  wholesale  and  retail  deal- 
ers are  liable  to  license  in  each  capacity,  the  evidence  in  this 
case  does  not  satisfy  us  that  defendants  carry  on  a  wholesale 
business  within  the  meaning  of  the  law. 

The  proviso  in  the  license  act  to  the  effect  that  retail  grocers  who 
sell  liquors  in  less  quantities  than  five  gallons  shall  pay  addi- 
tional license  as  provided  in  Section  11  of  the  Act,  can  not  be 
applied,  because  Section  11  reg^ates  several  distinct  kinds  of 
business  with  different  systems  of  license,  none  of  which  em- 
braces the  business  of  defendants,  and  therefore,  it  furnishes  no 
certain  rule  applicable  to  the  latter. 

Hence  the  only  rule  applicable  is  that  found  in  the  clause  fixing  the 
additional  license  at  *'  not  less  than  fifty  dollars." 

This  construction  does  not  make  the  license  unconstitutional  for 
want  of  graduation,  because  the  business  of  retail  grocer,  of 
which  this  additional  business  only  forms  a  part,  is,  as  a  whole, 
duly  classified,  and  the  addition  of  a  fixed  sum  to  each  class 
does  not  destroy  the  graduation. 

City  V8,  Clark  <fc  Meader,  p,  9. 

A  municipal  corporation,  sued  under  an  enactment  deemed  by  it  to 
be  unconstitutional,  the  object  of  which  is  to  compel  it  to  in- 
crease an  appropriation  from  its  alimony,  has  the  right  to  plead 
the  unconstitutionality  of  the  act  and  to  have  the  contention 
determined  by  the  courts. 

It  can  not  be  called  on  to  show  cause  why  a  relief  sought  against  it 
should  not  be  granted  and  when  it  appears,  in  response,  be  met 
with  the  objection,  that  it  has  no  standing  in  court  and  can  not 
be  heard. 
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In  such  cases,  the  court  will  not  refuse  to  listen  to  the  defence ;  but 
will  inquire  and  pass  upon  its  merits. 

The  supremacy  of  a  Legislature  over  a  city  is  not  so  absolute  that  it 
can  not  be  restrained  by  the  organic  law.  Limitations  imposed 
by  the  Constitution  upon  its  powers,  can  not  be  overleaped. 

The  system  of  free  public  schools  in  Louisiana  is  a  State  institution, 
for  the  establishment,  maintenance  and  support  of  which  the 
State  is  required  to  provide  by  taxation,  or  otherwise. 

As  a  rule,  the  taxing  powers  may  be  exercised  by  the  General  As- 
sembly for  State  purposes  only,  and  by  parishes  and  municipal 
corporations,  under  authority  granted  them  by  the  Legislature, 
for  parish  and  municipal  purposes  alone;  but  under  express 
sanction  of  the  Constitution,  the  General  Assembly  may  author- 
ize parishes  to  levy  a  tax  for  public  schools  therein,  not  exceed- 
ing the  State  tax,  and,  with  other  parish  taxes,  not  exceeding 
the  limits  of  parish  taxation,  fixed  by  the  Constitution. 

The  Legislature  can  not  force  a  parish  to  levy  a  tax  for  school  pur- 
poses. It  may  authorize  it  to  do  so,  and  when  it  has  done  so, 
and  the  parish  undertakes  to  raise  it,  the  constitutional  limits 
must  be  observed. 

To  be  valid,  the  levy  of  such  a  tax  must  find  its  authority  in  the 
organic  law. 

The  Legislature  has  therefore  no  authority  to  compel  the  City  of  New 
Orleans,  which  is  the  parish  of  Orleans,  to  make  an  appropria- 
tion to  stand  in  place  of  the  amount  which  a  school  tax,  if 
specially  levied,  would  have  realized. 

The  Legislature  can  not  transgress  its  powers,  or  invade  those  which 

are  secured  by  the  Constitution  to  the  City  of  New  Orleans.     It 

can  not  do  indirectly,  that  which  it  is  incompetent  to  do  directly. 

Although  the  first  part  of  Section  71  of  Act  81  of  1888  may  be  con- 
stitutional, the  provisos  which  follow  it  and  which  require  the 
City  of  New  Orleans  to  appropriate  no  less  than  $250,000,  for 
school  purposes,  are  unconstitutional.  They  are  therefore 
deemed  unwritten  and  not  binding  on  the  city. 

State  ex  rel.  School  Board  vs.  City,  p.  92. 

The  charge  by  a  tax  debtor  that  the  assessment  of  the  property  sit- 
uated in  the  City  of  New  Orleans,  is  illegal,  null  and  void,  be- 
cause it  was  made  by  a  single  assessor,  without  the  action  or 
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concmrence  of  'a  majority  of  the  Board  of  Assessors,  as  the  law 
requires,  does  not  involve  a  mere  matter  of  form,  which  must 
be  invoked  during  the  time  or  limitation  prescribed  by  law,  and 
it  involves  a  radical  defect  which  may  be  urged  or  set  up  when- 
ever an  effort  is  made  to  collect  the  tax  based  on  such  an  as- 
sessment. 

But  if  the  record  shows  that  the  tax  rolls  have  been  deposited  in  the 
office  where  the  records  of  the  parish  are  kept,  the  assessment 
will  be  presumed  to  have  been  correctly  made,  and  the  burden 
of  proof  is  on  the  tax  debtor  to  make  up  his  charge  of  illegality. 

The  charges  of  illegality  of  an  assessment  on  the  grounds  that  the 
assessor  failed  to  visit  or  examine  the  property  assessed;  that 
the  assessment  rolls  had  not  been  legally  authenticated ;  that 
some  of  the  property  was  not  the  tax  debtor's  exclusively,  but 
that  it  was  owned  by  him  jointly  with  others,  do  not  involve 
radical  defects,  but  simply  matters  of  form,  which  should  be 
judicially  invoked  before  the  Ist  of  November  of  the  year  in 
which  the  respective  assessments  were  made. 

Article  211  of  the  Constitution  which  provides  that  ^^  taxes  on  mova- 
ble property  shall  be  collected  in  the  year  in  which  the  assess- 
ment is  made,"  can  not  be  construed  as  implying  a  prohibition 
from  attempting  to  collect  such  taxes  during  the  following,  or 
in  a  subsequent,  year. 

The  failure  to  collect  such  taxes  in  the  year  in  which  the  assessment 
is  made,  does  not  operate  a  remission  of  the  same. 

Vessels  are  subject  to  State  taxation  like  any  other  property ;  and 
as  such  are  liable  to  seizure  for  taxes  levied  and  due  thereon. 

A  tax  collector  has  no  authority  in  law  to  seize  for  taxes  property 
other  than  that  which  was  assessed  without  first  compl3ring  with 
the  provisions  of  Section  54  of  Act  No.  85  of  1888.  V.  &  A. 
Meyer  vs.  Tax  Collector,  41  An.  440,  affirmed. 

Oteri  V8,  Parker,  Tax  Collector,  p,  374. 

The  power  of  taxation  is  derived  from,  and  reg^ilated  by,  the  State 
Constitution,  and  the  Legislature,  in  exercising  such  power,  is 
bound  to  conform  to  the  Constitution. 

The  Constitution  contemplates  two  kinds  of  taxes,  viz :  Property  tax 
and  license  tax. 
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The  tax  imposed  on  the  *' gross  receipts  "  of  foreign  insurance  com- 
panies by  Section  10  of  Act  76  of  1886  is  not  a  license  tax,  but 
is  levied,  assessed  and  collected  as  a  property  tax. 

A  tax  on  '*  gross  receipts"  is  not  a  tax  on  the  *'  capital "  or  ^^ capi- 
tal stock  "  of  the  corporation;  it  is  an  ''income  tax.^' 

Whether  or  not  the  Legislature  may  constitutionally  levy  an  in- 
come tax  (which  is  not  decided),  if  it  have  such  power,  it 
would  be  an  indispensable  condition  of  its  exercise  that  the 
tax  should  embrace  the  income  of  all,  and  it  could  not  single 
out  a  particular  and  limited  class  of  persons  and  require  them  to 
pay  an  income  tax,  while  exempting  all  others. 

The  claim  here  presents  a  distinct  exercise  of  the  taxing  power, 
being  levied  as  a  tax,  assessed  as  a  tax,  and  claimed  by  the  Tax 
Collector  as  a  tax,  in  proceedings  applicable  exclusively  to  the 
collection  of  taxes. 

Different  questions  would  be  presented  if  the  act  merely  required  the 
foreign  corporation  to  pay  a  certain  percentage  of  its  premiums 
to  the  State  as  the  condition  of  a  permissive  license  to  enter 
and  transact  business  in  the  State. 

Tctx  Collector  vs.  Insurance  Co,,  p.  428. 

A  mortgage  creditor  of  a  delinquent  tax  payer  having  taken  execu- 
tory proceedings  in  the  foreclosure  of  his  vendor's  lien  and 
special  mortgage,  and  at  public  auction  caused  the  mortgaged 
property  to  be  adjudicated  to  him,  occupies  just  the  same  rela- 
tion to  the  assessment  of  the  property  for  taxes  as  the  mort- 
gagor and  tax  payer  does.  Such  executory  proceedings  are  in 
affirmance  of  the  tax  payer's  title,  and,  as  adjudicatee,  the  plain- 
tiff can  assert  no  higher  right  than  his  mortgagor  could  have 
done ;  and  the  limitation  which  the  law  imposes  upon  the  tax 
debtor's  right  of  complaint  against  an  alleged  illegal  assessment 
is  binding  on  such  adjudicatee. 

The  prescription  of  three  years  provided  by  Article  186  of  the  Con- 
stitution only  applies  to  unrecorded  tax  liens  and  privileges. 
Insurance  Co.  vs,  Mrs,  Levi  et  als,,  p.  432. 

Liens,  privileges  and  mortgages  for  taxes  are  excepted  from  the 
general  rule  that  judicial  sales  have  effect  to  cancel  mortgages 
and  privileges  and  to  refer  them  for  satisfaction  to  the  proceeds 
of  sale. 
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Such  privileges  and  mortgages  are  governed  by  special  legislation 
in  reference  thereto,  under  which  they  adhere  to  the  property 
until  paid  or  extinguished  in  some  other  legal  mode,  notwith- 
standing any  sale.  Succession  of  (Hrardeyj  p.  497. 

An  establishment  in  the  city  of  New  Orleans  consisting  of  a  bar  room 
and  of  a  restaurant,  at  which  liquors  and  refreshments  are  sold, 
and  to  which  customers  are  attracted  by  means  of  free  vocal 
and  instrumental  concerts,  of  comical  songs,  characters  and 
mimicry  songs  and  performances,  and  similar  exhibitions,  is 
liable  to  a  license  of  $1000  per  annum  under  the  provision  of 
Section  10  of  Act  101  of  1886.  State  vs.  WengeVy  p.  656. 

Considering  that,  under  the  statement  of  facts  in  this  case,  the  mak- 
ing of  newspapers  is  a  business^  that  the  process  of  making  it 
employs  machinery  and  extensive  manual  labor,  and  large  quan- 
tities of  physical  raw  material,  which  are  placed  in  new  com- 
binations, and  that  the  newspaper,  when  made,  is  a  new  and 
distinct  article  of  commerce,  sold  by  the  makers  thereof  directly 
to  dealers  and  consumers ;  considering  that  such  business  falls 
within  the  reason  and  motive  of  the  Constitution,  which  was  to 
encourage  enterprises  furnishing  employment  to  home  labor  in 
the  making  of  things  which  the  people  use  and  require,  and 
which,  if  not  made  at  home,  would  be  brought  from  abroad ; 
considering  that  the  Constitution,  in  Article  207,  uses  the  term 
^^manufacture"  in  a  broader  sense  than  that  attached  to  it  in 
common  parlance,  embracing  under  that  term  such  businesses 
as  boat  building,  stationers,  makers  of  chocolate,  etc. ;  and  con- 
sidering that  the  Legislature  obviously  considered  this  business,  as 
well  as  that  of  book  publishers,  to  be  exempt,  by  expressly  enu- 
merating among  businesses  taxed,  <<  editors"  and  *' agencies  for 
publications,"  and  making  no  mention  of  home  publishers  of 
either  newspapers  or  books : 

Held :  That  newspaper  publishers  are  exempt  from  license  taxation 
under  Article  206  of  the  Constitution. 

State  vs.  Dupri  &  Hearsey^  p.  561. 

The  duty  of  the  Common  Council  of  the  city  to  approve  or  reject  the 
revisions  of  assessment  rolls  made  by  its  committee  on  assess- 
ment, as  directed  by  the  Revenue  Act  of  1888,  may  be  validly 
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performed  by  the  adoption  of  a  mere  motion  to  that  effect,  and 
requires  no  ordinance  or  resolution  having  the  force  of  law  and 
governed  by  Section  9  of  the  City  Charter. 

The  functions  of  the  City  Council  in  reference  to  the  reduction  of 
assessments  made  by  the  Board  of  Assessors  are  explicitly  defined 
and  limited  by  the  terms  of  the  law,  and  action  in  excess  thereof 
is  ultra  vires  and  void. 

When  the  City  Council  does  not  reduce  the  valuation  placed  by  the 
board  on  property  assessed,  but  adopts  the  same  and  assumes  to 
deduct  therefrom  a  certain  portion  of  such  value  which  it  con* 
siders  exempt  from  taxation,  it  exercises,  not  a  power  of  reduc- 
tion, but  a  power  of  exemption,  which  is  not  conferred  by  the  law. 

The  exemptions  made  by  the  City  Council  in  the  assessment  of  bank 
shares  are  not  lawful,  as  hold  by  this  court  in  the  Bank  of 
Shreveport  case,  which  is  affirmed. 

Board  of  Liquidation  vs.  I7K>man,  Ckmiptroller,  et  al,,  p,  605 

The  amendment  to  Article  207  of  the  Constitution,  the  adoption  of 
which  was  promulgated  12th  May,  1888,  did  not  operate  retro- 
actively, and  exempt  property  from  taxation  for  the  year  1888, 
assessed  under  the  Revenue  Act  of  1886.  The  property  so  as- 
sessed owed  the  tax  from  the  completion  of  the  assessment  rolls 
on  the  8l8t  March,  1888.  Ice  Chs.  vs.  Tax  Ck)Uector,  p.  €69. 

Where  property  was  adjudicated  to  the  State  under  Act  96  "f  1882, 
and  afterward  sold  under  Act  82  of  1884,  the  purchaser  acquires 
title  only  when  he  pays  the  taxes  due  on  said  property  and 
which  he  assumed.  Until  these  conditions  are  complied  with 
title  remains  in  the  State.  The  property,  therefore,  is  liable  to 
be  seized  and  sold  under  Act  80  of  1888. 

Article  210  of  the  Constitution  was  not  intended  as  a  prohibition 
against  the  State  purchasing  at  tax  sales.  It  was  intended  to 
abolish  the  system  of  forfeiture  for  non-payment  of  taxes,  in 
force  before  the  adoption  of  said  Constitution. 

Act  96  of  1888  is  not  in  conflict  with  Article  210  of  the  ConstitutioD. 

An  adjudication  of  property  to  the  State  is  not  a  forfeiture  within 
the  meaning  of  Article  210  of  the  Constitution. 

When  a  purchaser  at  a  tax  sale,  in  pursuance  of  Act  82  of  1884,  as- 
sumes  the  payment  of  taxes  in  accordance  with  said  act,  he  can 
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not  evade  his  obligationB  by  contesting;  the  validity  of  the 
assessment. 
When  property  has  been  adjudicated  to  the  State,  she  can  again  sell 
the  same,  and  impose  her  own  conditions  without  restriction  as 
to  the  price.  When  adjudicated  ct  tax  sale,  she  can,  as  a  part 
of  the  price,  stipulate  that  the  purchaser  shall  pay  all  prior  taxes 
due  thereon.  When  sold  in  this  manner,  no  plealof  prescription 
can  be  urged  against  the  taxes  assumed  by  the  purchaser. 

State  ex  rel,  Martinez  »;«.  Toa;  CoHectora  and  City,  p.  677. 

The  capital,  machinery  and  other  property  employed  in  the  manu- 
facture of  cordage,  rope  and  twine  is  exempt  from  taxation. 

Temporary  interruptions  in  the  operations  of  the  factory  employed 
in  manufacturing  articles  enumerated  in  Article  207  of  the 
Constitution,  do  not  subject  the  property  and  machinery  em- 
ployed therein  to  taxation. 

Where  the  factory  is  leased,  and  the  object  of  the  lease  is  to  prevent 
the  manufacture  of  the  articles  required  to  be  manufactured  * 
to  exempt  either  property  and  machinery  from  taxation,  the 
object  of  the  lease  is  in  direct  opposition  to  the  declared  purpose 
of  Art.  207,  and  the  property  and  machinery  become  subject 
to  taxation.  State  taxes,  privileges  and  mortgages  for  the  years 
1888  and  and  1884  are  prescribed  by  five  years,  under  Act  96  of 
1882.  Waterbury  &  Co,  V8,  Cordage  Co.,  p.  723. 

Section  12  of  Act  101  of  1886,  the  license  law  of  that  year,  which 
provides  an  annual  license  for  every  individual  carrying  on  the 
business  or  profession  of  master  builder,  or  mechanic  who  em- 
ploys assistance,  does  not  contravene  the  provisions  of  Article 
206  of  the  Constitution,  which  exempts  from  the  payment  of  a 
license  tax  those  who  are  engaged  in  mechanical  pursuits. 

The  law  imposes  a  license  on  those  persons  who  carry  on  any  of  the 
businesses,  callings  or  professions  therein  enumerated,  such  as 
contractors,  master  builders,  and  the  like ;  and  the  Constitution 
exempts  those  persons  who  are  engaged  in  mechanical  or 
manual  labor.  Tax  Collector  V8.  Conner  p,  787. 

Although  the  Constitution  exempts  from  a  license  tax  those  who 
are  engaged  in  a  mechanical  pursuit,  it  does  not  follow  that  a 
photographer  comes  within  the  immunity. 
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Photography  is  a  science:  at  least,  a  lib  ral  art.  A  photographer  is 
an  artist  who  practises  an  occupation  in  which  the  mind  is 
chiefly  concerned,  the  hands  and  body  being  less  so. 

Legislative  acts  are  entitled  to  great  respect,  and  are  presumed  to 
be  constitutional.    To  destroy  the  presumption,  they  must  be 
shown  manifestly  to  violate  the  organic  law.    In  this  case  the 
ordinance  and  statute  assailed  are  constitutional  and  valid. 

Those  who  seek  shelter  under  an  exemption  law  must  present  a 
clear  case,  free  from  all  doubt,  as  such  laws,  being  in  deroga- 
tion of  a  general  rule,  must  be  strictly  construed.  Plausible 
hesitation  warrants  an  adverse  finding. 

City  of  New  Orleans  vs,  Ao&ira,  p.  1098. 

From  the  fact  that  the  Constitution,  Article  207,  exempts  for  a  time 
the  capital,  machinery  and  other  property  Anployed  in  the  man- 
ufacture of  machinery,  etc.,  it  does  not  follow  that  merchandise 
and  cash  assessed,  and  not  affirmatively  shown  to  have  been 
thus  employed,  enjoy  the  immunity. 

Exemption  is  an  exceptional  privilege  which  must  be  unequivocally 
established.     Exemption  laws  are  strictly  interpreted. 

The  Ivens  <&  Son  Co.  vs.  Tax  Collector^  p.  1103. 

The  plea  of  payment  of  taxes  admits  the  validity  of  the  taxes  and  of 
the  assessments  based  thereon;  and  the  fact  of  payment  indi- 
cates knowledge  and  ratification  of  assessments,  which  bars 
subsequent  question  as  to  their  validity. 

Assessors  are  not  bound  to  look  beyond  recorded  titles  to  property. 
Palmer  vs.  Board  of  Assessors  et  ate.,  p.  1122. 

The  assessment  of  shares  for  the  purpose  of  taxation  of  the  share 
holder  is  not  subject  to  deduction  of  bonds  exempt  from  taxation. 

The  corporation  in  matters  of  taxation  is  distinct  from  the  share 
holder.  The  statute  expressly  declares  that  it  is  not  a  tax  on 
the  capital  of  the  corporation,  but  it  is  a  tax  on  the  shares. 
'<  The  actual  shares  shall  be  assessed  to  the  share  holders." 
Act  85  of  1888. 

Property  exempt  in  taxing  the  corporation  per  se  is  not  exempt  in 

assessing  the  share  holders;  bonds  exempt  from  taxation  are 

not  subject  to  taxation  when  the  property  of  the  corporation  is 
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taxed.  The  eventual  interest  of  the  share  holder  in  these  bonds 
does  not  give  him  any  right  to  exemption  on  the  assessed  value 
of  his  shares. 

Hcyme  Insurance  Co.  vs.  Board  of  AaseaaorSy  p.  1131. 

When  carefully  considered,  reviewed  and  compared,  all  the  perti- 
nent expressions  of  this  court  in  reference  to  the  constitutional 
restraint  upon  Tax  Collectors  in  respect  to  suit,  their  substance 
is  that  judicial  proceedings  may  be  resorted  to  in  aid  of  Tax 
Collectors  when  a  seizure  may  not  prove  an  adequate  or  efficient 
mode  of  realizing  revenue,  or  when  by  some  act  of  the  tax 
payer  a  seizure  might  prove  inadequate. 

The  right  of  the  State  and  of  the  city,  answering  a  summons  to  show 
cause  why  funds  under  the  control  of  a  court  should  not  be  dis- 
tributed in  a  proposed  manner,  can  not  be  denied.  They  have 
a  right  to  claim  taxes  alleged  to  be  due  them,  or  either  of  them, 
out  of  such  funds. 

Taxes  are  enforced  contributions  from  persons  and  property  levied 
by  the  State  by  virtue  of  its  sovereignty  for  the  support  of  the 
government.  The  State  demands  and  receives  them  from  the 
subjects  of  taxation  within  its  jurisdiction,  that  it  may  be  enabled 
to  carry  its  mandates  into  effect  and  perform  the  functions  of 
government;  and  the  citizen  pays  from  his  property  the  portion 
demanded,  in  order  that  he  may  by  means  thereof  be  secured 
in  the  enjoyment  of  the  benefits  of  organized  society. 

Taxes  are  imposed  on  the  person  of  the  owner,  notwithstanding 
property  is  resorted  to,  for  the  purpose  of  ascertaining  the 
amount  thereof. 

There  iJ  a  personal  obligation  imposed  upon  the  tax  payer  to  pay 
taxes  independently  of  the  value  of  the  property  assessed. 

A  judgment  for  city  taxes  is  not  a  money  judgment,  and  does  not 
possess  the  attributes  of  a  judgment  as  defined  in  the  Code  of 
Practice ;  and  it  is  not  governed  by  the  prescription  of  judgments 
defined  in  the  Civil  Code.  Succession  of  Mercier,  p.  1136. 

A  proceeding  by  rule,  under  Section  54  of  Act  85  of  1888,  by  the 

Tax  Collector  against  an  insurance  company,  or  corporation  to 

compel  it  to  surrender  certificates  or  shares  of  its  stock  holders 

which  had  been  assessed  for  taxes,  for  sale  by  the  Tax  Collector, 
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is  not  illegal  and  void  on  the  ground  that  the  statute  is  in  con- 
flict with  Article  210  of  the  Constitution  prohibiting  the  collec- 
tion of  taxes 'by  suit. 

The  failure  of  the  Assessor  to  deduct  from  an  assessment  against  the 
shares  of  stock  holders  of  an  insurance  company,  the  value  of 
certain  State  and  city  bonds,  which  are  owned  by  the  corpora- 
tion, and  are  exempt  from  State  taxation,  does  not  render  such 
assessment  void,  because  they  are  not  **  exempt  property"  in 
the  sense  of  the  statute  and  th^  Constitution. 

The  statute  being  thus  construed,  does  not  give  it  the  effect  of  vio- 
lating the  203d  Article  of  the  Constitution,  which  requires  that 
taxation  shall  be  equal  and  uniform. 

Such  a  construction  of  the  statute  does  not  give  it  the  effect  of  vio- 
lating the  contract  clause  of  the  United  States  Constitution. 

Shares  of  stock  in  a  corporation,  evidenced  by  certificate,  are  in- 
corporeal rights  in  the  funds  and  assets  of  the  corporation,  and 
same  can  be  seized,  either  by  taking  possession  of  the  certificates 
themselves,  or  by  seizing  the  interest  of  the  share  holder  in  the 
assets  and  property  of  the  corporation,  by  giving  notice  to  the 
proper  officer  thereof. 

The  inability  of  the  Tax  Collector  to  seize  the  corporeal  evidence  of 
the  right  does  not  prevent  the  creditor  from  seizmg  the  right 
itself,  by  notifying  the  keeper  of  the  subject  matter  of  the  right. 
Certificates  of  shares  of  stock  are  not  negotiable,  and  can  not  be 
sold  to  the  prejudice  of  such  a  seizure. 

Tax  Collector  vs.  Insurance  Co.,  p.  1172. 

The  individual  members  of  a  partnership  are  distinct  from  the  part- 
nership. Where  a  partnership,  which  is  a  particular  one,  owes 
taxes,  and  the  partnership  is  dissolved,  each  of  the  partners 
owes  one -half  the  tax.  Property  acquired  by  one  of  the  part- 
ners of  an  ordinary  partnership  after  the  dissolution  of  the  part- 
nership can  not  be  seized  and  sold  to  pay  the  taxes  owed  and 
assessed  to  the  partnership. 

The  property  assessed  is  the  only  property  that  can  be  seized  to  sat- 
isfy the  tax  on  it,  unless  the  tax  debtor  does  some  act  to  bring 
the  property  within  the  exception  provided  in  Section  54,  Act 
85  of  1888,  or  the  property  is  of  such  a  character  that  it  can  not 
be  seized  directly. 
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A  reconventional  demand  made  for  taxes,  praying  for  a  personal 
judgment  against  the  tax  debtor  for  the  amount  of  taxes  due,  is 
a  suit  for  taxes  prohibited  by  Article  210  of  the  Constitution. 

Rivera  V8,  City^  p.  1196. 

TAX  COLLECTORS. 

As  a  rule  a  statute  without*  negative  words  will  not  repeal  the  par- 
ticular provisions  of  a  former  one,  unless  the  two  are  irrecon- 
cilably inconsistent. 

When  the  mind  of  the  legislator  has  been  turned  to  the  details  of  a 
subject,  and  has  acted  upon  it,  a  subsequent  statute,  treating 
the  subject  in  a  different  manner,  and  not  expressly  contradict- 
ing the  original  act,  will  not  be  considered  as  intended  to  affect 
the  more  particular  or  positive  provisions,  unless  it  is  absolutely 
necessary  to  give  the  latter  such  a  construction  in  order  that  its 
words  may  have  any  meaning  at  all. 

The  Act  of  1873,  No.  103,  which  provides  that  a  rule  by  the  District 
Attorney  against  a  defaulting  Tax  Collector  shall  be  tried  at 
chambers  when  it  can  Hot  be  tried  in  term  time  has  not  been  re- 
pealed or  annulled  in  that  respect. 

'Acts  96  of  1882  and  85  of  1888  has  merely  shortened  the  time  of 
notice,  from  the  ten  days  provided  in  the  act  of  1873,  to  three 
days. 

The  purpose  of  the  law  is  to  accelerate  the  trial,  at  all  times,  of  pro- 
ceedings against  delinquent  tax  collecting  revenue  officials,  for 
the  greater  protection  of  the  fisc  and  of  the  State. 

It  is  the  ministerial  duty  of  a  District  Judge  to  try  such  rules  at 
chambersj  when  they  can  not  be  heard  and  determined  in  term 
time.  State  ex  rel,  Pemble  Preaident  va.  Judge,  p.  74. 

TAX  SALES. 

Where  property  was  adjudicated  to  the  State  under  Act  96  ot  1882, 
and  afterward  sold  under  Act  82  of  1884,  the  purchaser  acquires 
title  only  when  he  pays  the  taxes  due  on  said  property  and 
which  he  assumed.  Until  these  conditions  are  complied  with 
title  remains  in  the  State.  The  property,  therefore,  is  liable  to 
be  seized  and  sold  under  Act  80  of  1888. 

Article  210  of  the  Constitution  was  not  intended  as  a  prohibition 
against  the  State  purchasing  at  tax  sales.     It  was  intended  to 
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abolish  the  system  of  forfeiture  for  non- payment  of  taxes,  in 
force  before  the  adoption  of  said  Constitution. 

Act  96  of  1888  is  not  in  conflict  with  Article  210  of  the  Constitntion. 

An  adjudication  of  property  to  the  State  is  not  a  forfeiture  within 
the  meaning  of  Article  210  of  the  Constitntion. 

When  a  purchaser  at  a  tax  sale,  in  pursuance  of  Act  82  of  1884,  as- 
sumes the  payment  of  taxes  in  accordance  with  said  act,  he  can 
not  evade  his  obligations  by  contesting  the  validity  of  the  assess- 
ment. 

When  property  has  been  adjudicated  to  the  State,  she  can  again  sell 
the  same,  and  impose  her  own  conditions  without  restriction  as 
to  the  price.  When  adjudicated  at  tax  sale,  she  can,  as  a  part 
of  the  price,  stipulate  that  the  purchaser  shall  pay  all  prior 
taxes  due  thereon.  When  sold  in  this  manner,  no  plea  of  pre- 
scription can  be  urged  against  the  taxes  assumed  by  the  pur- 
chaser. 
State  ex  reL  Martinez  vs.  Tax  Collectors,  Etc,  and  City,  p,  677. 

Act  107  of  1880  provides  exclusively  **  for  the  sale  of  property  for- 
feited or  sold  to  the  State  for  delinquent  taxes  or  licenses;"  and 
tax  sale  made  under  said  act,  which  describes  the  property  sold 
as  having  been  forfeited  to  the  State  at  a  particular  date  and 
for  taxes  of  a  particular  year,  is  null  and  void  when  it  is  proved 
that  the  property  was  never  forfeited  at  the  date  or  for  the 
taxes  stated. 

Even  if  forfeiture  at  a  different  date  and  for  different  taxes  could  be 
proved,  yet  it  appearing  that  the  price  at  which  the  property 
was  adjudicated  was  less  than  the  taxes  due  for  which  the  for- 
feiture is  claimed,  this  would  be  a  cause  of  nullity,  because  vio- 
lating the  express  prohibition  contained  in  Act  107  of  1880. 

Where  the  holder  of  a  tax  title  appears  as  plaintiff  in  a  petitory  ac- 
tion against  the  former  owners  in  possession,  he  is  bound  to 
pHtablish  his  title,  and  can  not  overcome  objections  to  it  on  the 
ground  of  prescription.  Waddill  r«.  Walton  et  als.,  p.  763. 

In  applying  the  prescription  of  Act  105  of  1874  to  an  action  to  in- 
validate a  title  to  property  purchased  at  tax  sale,  it  is  the  prov- 
ince of  this  court  to  see  that  the  sale  was  made  under  afid  by 
nrtue  of  some  law  of  this  State  which  authorized  the  sale  pro- 
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ceedin^ ;  and  in  case  it  appears,  from  a  simple  inspection  of 
the  title,  that  it  was  not  so  made,  the  bar  of  the  statute  will  not 
be  maintained.  Surget  et  aL  V8,  Neurman,  p.  777. 

When  property  has  been  assessed  to  two  different  persons  for  the 
same  year  a  payment  of  the  taxes  by  either  will  defeat  the 
power  of  the  Tax  Collector  to  sell.  It  matters  not  that  the 
party  making  the  payment  is  not  the  trae  owner. 

The  validity  of  a  title  acquired  from  the  State  depends  upon  the 
validity  of  the  adjudication  or  forfeiture  to  the  State ;  and  if 
that  is,  for  any  cause,  invalid,  the  State  acquires  no  title  and 
can  transfer  none.  Wilhert  et  dU,  V8,  Michel,  p.  853. 

Tax  sales  are  not  made  in  violation  of  Act  No.  7  of  1875,  relating  to 
overflowed  lands,  unless  it  be  proven  that  the  land  was  subject 
to  overflow  at  the  time  the  assessment  was  made.  Evidence 
that  the  lands  were  entered  in  1861  as  overflowed  lands  will  not 
be  considered  as  proof  that  they  were  subject  to  overflow  in 
1878,  1874,  1875. 

The  purchaser  of  lands  from  one  who  has  purchased  at  tax  sale  will 
.  be  maintained  in  his  purchase  after  ten  years'  possession  in  good 
faith,  unless  the  tax  title  is  radically  null  and  void  and  bad  faith 
<)uite  evident. 

Possession  as  owner  in  good  faith,  under  a  title  translative  of  prop- 
erty for  ten  years,  gives  an  indefeasible  title.  The  defendant 
purchased  in  1875  from  one  who  had  purchased  at  tax  sale  some 

time  previous.     His  title  is  legal. 

Oee  et  als,  vs.  Clark,  p.  918. 

Act  7  of  1875,   E.  S.,  had  reference  to   sales  for  delinquent  taxes 
made   after  its   passage,  and   did  not  affect  sales  of  property 
which  had  been  adjudicated  to  the  State  prior  to  its  passage. 
Palmer  r«.  Board  AseewtorH  et  als,,  p.  1122. 

TRANSFER. 

See  Stocks. 

WAIVER. 

The  failure  of  the  owner  of  a  note  secured  by  vendor's  privilege  on 
certain  lots  to  aver  and  enforce  it,  expressly  amounts  to  a 
waiver  of  the  same  in  an  action  brought  by  him  on  the  same 


1366  INDEX. 

— < 

WAIVER— Cionttnttcd. 

note,  secured  by  a  different  act  on  the  same  and  other  lots, 
where  he  alleges  only  the  second  act,  and  has  all  the  lots  sold 
in  globo.  In  such  a  case  it  is  impossible  to  discriminate  what 
portion  of  the  proceeds  of  sale  could  accrue  to  the  note,  secured 
by  vendor's  privUege  on  part  of  the  lots. 

Reusch  V8,  Keenan  d;  Slaweonj  p.  419. 

WILLS  AND  TESTAMENTS. 

A  subsequent  will,  showing  by  its  whole  tenor  that  it  was  intended 
to  contain  all  the  testamentary  dispositions  of  the  deceased, 
revokes  a  prior  will  in  so  far  as  it  contains  dispositions  incom- 
patible with  those  contained  in  the  will  last  made. 

Parties  who  claimed,  as  residuary  legatees  under  the  will  last  made, 
using  a  prior  will  to  aid  in  a  ^construction  favorable  to  them- 
selves, and  are  defeated  in  their  contention,  will  be  estopped  by 
the  decision  then  rendered  from  setting  up  the  same  claims 
under  the  prior  will,  which  they  cause  to  be  probated  after  the 
decision,  and  for  the  purpose  of  evading  its  effect. 

Succession  of  Bobby  p.  40. 

The  omission  to  make  express  mention,  in  a  nuncupative  will  by 
public  act,  or  in  equivalent  terms,  that  it  was  toritten  by  the 
notary,  \b  fatal  and  invalidates  the  instrument. 

Miller  vs.  ShumakeVy  p,  398. 

The  nuncupative  testament  by  public  act  need  contain  no  other 
description  of  the  witnesses  than  their  names,  their  number  and 
their  residence.  It  need  not  expressly  negative  the  existence  of 
incapacities,  which  are  matters  for  exterior  proof,  as  ground  of 
nullity. 
'  Where  the  will  describes  the  witnesses  as  domicHed  in  the  place,  that 
sufficiently  declares  their  residence,  because  domicil,  ex  vi  termini^ 
includes  residence.  Succession  of  E^oobalj  p.  1086. 
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